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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



In re STEARNS SALT & LUMBBR CO. 

In re HANDY THINGS CO. 

(Circuit Court of Appeals, Slxth Circuit July 20, 1916.) 

No. 2767. 

1. Banketjptcï <g=»482 — Préférences— Suits to Set, Abide— Actions— Em- 

PLOTMENT OF OOUNSEL. 

The référée In baiikruptcy, on jtetitlon of an unsecured créditer, directed 
the trustée to sue to set aside a préférence by tlie bankrupt, on condition 
that the petitlonlng créditer should indemnify the trustée. The indem- 
nity was given, and in reply to a letter by counsel selected by the creditor, 
and who clalmed compensation from the estate, the trustée informed them 
that it would be ail right to bring suit, and that he desired any action 
taken by such counsel should be referred to his attomey; it being the 
trustee's understandlng that he was not responsible for any expense of 
the suit. The trustee's attomey informed counsel that he saw no defects 
In their déclaration, and that the trustée merely desired some one to keep 
track of the progress of the suit and advise hlm. The suit was suc- 
eessful. Beld that, in view of the correspondenee and the trustee's acqui- 
escence, counsel must be held to hâve been employed under sanction of the 
court and with consent of the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 874-876, 
897; Dec. Dlg. <S=»482.] 

2. Bankbuptct <g=3446 — PsocEEDiNog TO Revise— FiNDiNGS. 

On a proeeeding to revise in a matter of law an order or the District 
Court, flndings of faet cannot be questioned. 

[Éd. Note. — For other cases, see Bankruptcy, Cent Dig. § 929 ; Dec. Dig. 
<S=s446.] 

3. Bankeuptcy <S='482 — Préférences— Attoenet's Fées. 

An unsecured creditor flled a pétition to compel the trustée to sue to 
set aside a préférence by the bankrupt On. a suit instituted by attomeys 
selected by the unsecured creditor with the consent of the trustée, the 
préférence was set aside and a large sum was made available for pay- 
ment of the gênerai creditors. Held, that the expenses of the suit, as well 
as the attomey's fées, could be paid out of such gênerai fund, notwith- 
standing the preferred creditor owned a large majority of the unsecured 
clainis; the suit being for the benefit of the preferred creditor in Its 
capacity as a gênerai creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874^876, 
897; Dec Dlg. ®=482.] 

^soFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
225 F.— 1 
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Pétition to Revise Order of the District Court of the United States 
for the Southern Division of the Western District of Michigan ; Clar- 
ence W, Sessions, Judge. 

In the matter of the pétition of the Stearns Sait & Lumber Com- 
pany to revise an order of the District Court in the case of the Handy 
Things Company, bankrupt, whereby Cleland & Heald were allowed 
a claim for légal services and expenses. Order affirmed. 

L. W. Harrington, of Grand Rapids, Mich., for petitioner. 
H. T. Heald and R. J. Cleland, both of Grand Rapids, Mich., for 
respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. On December 19, 1914, Cleland 
& Heald, lawyers, fàled a pétition in the court below, asking allowance 
of a claim for fées and expenses in the sum of $5,900.43. The services 
were rendered and the expenses incurred in a suit of the trustée of the 
Handy Things Company, bankrupt, against the Stearns Sait & Lumber 
Company, to recover the proceeds of a préférence alleged to hâve been 
given by the bankrupt. After a hearing upon the merits of the claim, 
the référée entered an order allowing $5,000 for the services and $205.- 
43 for expenses ; and this amount, less $474.66 paid by the trustée, or a 
net balance of $4,730.77, was directed to be paid from the bankrupt 
estate. Upon pétition of the Stearns Sait & Lumber Company for re- 
view in the District Court, the order of the référée was affirmed, and 
the pétition for review dismissed. The case is pending hère upon a 
pétition of that company to revise in matter of law. 

The préférence suit mentioned was brought to this court, and is 
reported as Stearns Sait & Lumber Co. v. Hammond, 217 Fed. 559, 
133 C. C. A. 411. The controUing facts of the case appear there and 
neea not be repeated. The Lumber Company, as we shall call it, 
holds about 71 per cent, of the unsecured liabilities of the bankrupt, 
and the remaining 29 per cent, is held by other creditors. The recovery 
in the préférence suit amounted, with costs and interest, to $21,895.02. 
As we understand the argument of counsel for the Lumber Company, 
their claims in substance are thèse: (1) The estate has no funds out 
of which the claim could be paid, except such as were derived through 
the judgment in the préférence suit; (2) the attomeys were not em- 
ployed at the instance of either the trustée or the Lumber Company, 
and, since the suit and recovery were against that company, it can- 
not rightfully be said to hâve derived any benefît from the litigation, 
and 80 cannot be compelled as a gênerai creditor to contribute any- 
thing for the services rendered or expenses incurred in the case; and 
(3) the compensation allowed is so great as to absorb the benefits re- 
ceived by the minority gênerai creditors. We think the first of thèse 
claims is true; and it may be conceded that the last one is also true, 
if the claims secondly mentioned are sustainable. The controversy 
is thus reducible to a considération of the claims secondly stated. 

[1, 2] Were the présent claimants authorized by the trustée to com- 
mence and conduct the préférence suit? True, it is said by the claim- 
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ants that the trustée was, throughout, hostile to the suit ; and a spécial 
proceeding seems to hâve been necessary to compel him to take ac- 
tion. The référée, after hearing testimony under a pétition of an unse- 
cured créditer and the answer of the trustée, authorized and directed 
the trustée to begin and prosecute the action, on condition that the 
petitioning créditer should indemnify the trustée against damage and 
costs; and the indemnity was given. The présent claimants repre- 
sented the petitioning creditor, and what took place between them 
and the trustée respecting the right of the former to take part in the 
préférence suit appears in correspondence. The trustée desired to 
hâve additionaJ counsel engaged in the suit as his attorney; and we 
think the foUowing letters of February 12 and 24, 1912, fairly repre- 
sent the ultimate arrangement made between the trustée and the claim- 
ants : 

Hammond, trustée, to Cleland & Heald: 

"I hâve received a letter from tJie référée regarding the suit against the 
Stearns Sait & Lumber Company to recover the $15,000 pald them from th^t 
Handy Thlngs Company Insurance. It will be ail rlght to bring suit there in 
the courts at Grand Rapids, as you suggest, also for you to prépare the pa- 
pers. I hâve notifled my attorney, Mr. M. B. Danaher, to this effect, and you 
can correspond with him. My expectatlon Is that any action taken by you wlU 
first be refeiTed to hlm, so that he wlU be in touch with it ail ; also that the 
suit wIU be pushed through as rapidly as possible. I understand, also, that I 
am not to be responsible for any expense by reason of your conducting the 
suit" 

Danaher to Cleland & Heald : 

" • • * I think the petitioning credltors should hâve the privilège of em- 
ploying the attomeys of record, who should hâve the gênerai management of 
the case. What Mr. Hammond wants is some one to be connected with the 
case who will keep track of its progress and advise him in case he needs advice. 
• • • I see no defects in your déclaration." 

It does not appear that Danaher took active part either in the prépa- 
ration or the trials of the préférence suit; on the contrary, the proofs 
show that Cleland & Heald actively and laboriously prepared and con- 
ducted the litigation throughout. Upon considération of the entire 
correspondence, and of the trustee's acquiescence in the claimants' 
conduct of the suit, we agrée with the District Judge in his finding : 

"The petltioners were employed under the sanction of the court and with 
the consent of the trustée to conduct this litigation." 

And, under the pétition to revise in matter of law, it would hâve been 
sufficient to rest this feature of the case upon this finding alone. 

[3] The Lumber Company claims, as we hâve seen, that the attor- 
neys were not employed at its instance. It is hardly necessary to say 
that the Lumber Company did not take part in securing counsel to 
conduct the préférence suit, any more than it did to procure commence- 
ment of the suit; indeed, the company was insisting that it was ab- 
solutely entitled to the subject of the préférence. The préférence con- 
sisted of certain insurance money, and spécifie chattel property ac- 
cepted at a stated price, ail of which the Lumber Company received 
and applied upon its unsecured claim against the bankrupt company. 
Stearns Sait & Lumber Company v. Hammond, supra, 217 Fed. at 
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page 560, 133 C. C. A. 411. The title to this money and property 
was in the bankrupt company at the time the préférence was given, and 
not in the Lumber Company. The title therefore passed to the trus- 
tée at the time of the bankruptcy ; and it was in part upon this theory 
that the trustee's recovery was allowed in the suit. 217 Fed. 561, 
562, 563, 564, 133 C. C. A. 411. It is a mistake to suppose that the 
Lumber Company was compelled to surrender either money or the 
value of chattel property which it had ever owned. It was required 
to restore something that already belonged to the bankrupt estate. The 
effect of the judgment in the suit was to fix the relation of the Lum- 
ber Company to the funds now in dispute as simply that of an ordi- 
nary gênerai créditer of the bankrupt estate. Page v. Rogers, 211 U. 
S. 575, 581, 29 Sup. Ct. 159, 53 L. Ed. 332. It is therefore not easy 
to see why the company's wrong in respect of the préférence should 
of itself amount to a right to escape the ordinary obHgation of a gên- 
erai creditor. Although, as the référée in substance f ound, the un- 
seçured daim of the Lumber Company, which equals 71 per cent, of 
the total unsecured liabilities of the estate, was proved and allowed 
(in part as secured by the préférence and in part as an unsecured 
claim) before the préférence suit was commenced, still a portion of 
the language of Mr. Justice Moody in Page v. Rogers forcibly ap- 
plies (211 U. S. 581, 29 Sup. Ct. 159, 53 L. Ed. ô32) : 

"Now that this lltlgation has corne to an end, and the défendant hns heen 
compelled to surrender the préférence which he received, he is entltled" to prove 
his claim and to receive a dlvldend on it upon an equality with other creditors.'' 

Again, in answer to questions certifîed by this court touching the 
right of a preferred creditor, who had compulsorily surrendered his 
préférence, to prove his claim as a gênerai creditor, Mr. Justice (now 
Chief Justice) White said, in Keppel v. Tiiîin Savings Bank, 197 U. 
S. 356, 361, 25 Sup. Ct. 443, 445 (49 L. Ed. 790): 

"We thlnk It clear that the fundamental purpose of the provision in ques- 
tion (section 57g of the Bankruptcy Act [section 9G41, Comp. St 1913]) was to 
secure an equality of distribution of the assets of a bankrupt estate. This 
must he the case, since, if a creditor, having a préférence, retained the préf- 
érence, and at the same time proved his debt and partlcipated In the distribu- 
tion of the est.ate, an advantage would be secured not contemplated by the law. 
Equality of distribution belng the purpose Intended to be efiCected by the pro- 
vision, to interpret it as forbiddlng a creditor from provlng his clalm after 
a surrender of his préférence, because such surrender was not voluntary, 
would f ru.strate the object of the provision, slnce it would glve the bankrupt 
estate the benefit of the surrender or cancellation of the préférence, and yet 
deprive the creditor of any right to partidpate, thus creating an Inequality." 

We do not see how liability of the minority gênerai creditors to 
contribution, and nonlîability of the Lumber Company in that be- 
half, can be reconciled with the principle of equality thus declared 
in thèse décisions. However, as we hâve in eflfect already stat- 
ed, a further feature of the contention is that, before a creditor can 
be compelled to contribute to the expense of a préférence suit 
to the bringing of which he has not assented, it must be shown that 
he has been benefited, and that the Lumber Company has derived no 
benefit from the suit. It is said that this question did not arise, for 
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instance, in the case of Page v. Rogers. The question appears to hâve 
been made by counsel in the case, and, though neither this court nor 
the Suprême Court discussed the question, it seems clear enough that 
the effect of their conclusions was to compel the créditer losing his préf- 
érence, to contribute ratably as a gênerai créditer toward payment of 
counsel fées for services rendered in the préférence suit. Page v. Rog- 
ers, 149 Fed. 194, 195, 79 C. C. A. 153; Id., 211 U. S. at page 581 
near bottom, 29 Sup. Ct. 159, 53 L. Ed. 332. Further, we think the Lum- 
ber Company has in fact, as well as in theory, derived benefit from 
the litigation. This benefit is to be measured by the company's pro- 
portionate share (according to its entire 71 per cent, unsecured creditor- 
interest) in the estate of the bankrupt as it has been augmented 
by the recovery. Such a benefit is not to be tested by comparing it 
with the loss practically incurred through inability to hold the préfér- 
ence. This would be to allow the preferred créditer to take advantage 
of his own wrong; and yet this is the only perceivable theory upon 
which the preferred creditor, who has been compelled to surrender his 
préférence, can diflferentiate his situation from that of any of the 
other unsecured creditors. 

Thèse views are not answered by counsel's insistence that the préf- 
érence suit was adverse to the interest of the Lumber Company. The 
suit was adverse to the company's asserted interest as absolute owner 
of the subject of the préférence, but not to its interest as a gênerai 
creditor of the bankrupt estate. Since the company saw fit to claim 
ownership in property which in truth belonged to the bankrupt estate, 
it ought not to be heard to say that a suit brought to put an end to 
this untenable claim was adverse to another and distinct, though un- 
divided, interest which the company could rightfuUy claim as a gênerai 
creditor of the estate. It is, of course, not meant by this to décide 
that a litigant may be required, in a suit brought to deprive him of 
his own property or other rightful interests, to contribute to the pay- 
ment of adversary counsel fées. 

We may illustrate the distinction intended to be pointed out, by 
référence to Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870, i29 L. Ed. 
940, relied on by counsel for the Lumber Company. The case in- 
volved a number of issues ; one concerned an alleged partnership fund, 
which had corne into the possession of Hobbs, as assignée in bank- 
ruptcy of one of the partners. In a suit brought against the assignée 
by the other partners (570), it was held that the fund belonged to them 
(581). The assignee's position in the suit was wholly adversary to 
the claim of ownership in the plaintiff partners ; and, upon the estab- 
lishment of their title to the fund, the assignée claimed compensation 
for his services, expenses and attorney's fées, in recovering the fund 
in the Court of Claims. After finding that he had rendered no services 
and stating the rule of proportional contribution laid down in Trustées 
V. Greenough, 105 U. S. 527, 26 L. Ed. 1157, it was said in Hobbs v. 
McUan, 117 U. S. 582, 6 Sup. Ct. 877, 29 L. Ed. 940: 

"But where one brings adversary proceedings to take the possession of trust 
property from those entltled to it, in otàer that he may distribute it to those 
who daim adversely, and fails in liis pnrpose, it has never been iield, in any 
case brought to our notice, that such person had any right to demand reim- 
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bursement of hîs expenses out of the trust fund, or contribution from those 
wttose property he sought to mlsappropriate." 

If the principle thus annouiiced is not applicable to the facts of the 
présent case, and we think it plainly is not, it is safe to say that ail the 
cases upon which counsel for the L,umber Company base the portion of 
their argument relating to the claimed adversary nature of the préfér- 
ence suit are irrelevant. Indeed, the adversary feature of that suit 
is more nearly analogous to that of Page v. Rogers than it is to the 
adversary character of any décision that has corne to our notice ; and 
we are disposed to rest our décision upon the efïect of the ruling of 
this court and of the Suprême Court in that case. We cannot believe 
that where a défendant has been held, as hère, to hâve rested his 
défense upon an unlawful claim of ownership, he can subsequently and 
rightfully_ insist that his incidental and lawful interest in the subject 
of the original suit was adversely involved. This would be but a con- 
tradiction of the admitted purpose in the original suit to conserve such 
lawful and incidental interest for the benefit of its real owners; and 
the circumstance that the défendant in the original suit happens to be 
one of the class of beneficiaries in whose interest the suit was main- 
tained does not render the beneiît he receives any the less obvions. 

We hâve a case, then, in which compensation is sought by claim- 
ants for services rendered by them^ in the commencement and prosecu- 
tion of the préférence suit in the name of the trustée and with his 
consent. The services so performed resulted in bringing a fund into 
the court, which is the only source of dividends open to the gênerai 
creditors of the bankrupt estate. Apart from the matters which hâve 
already been considered, there is practically no issue between counsel 
as to the rule of distribution that should be applied. There is no 
escape from the rule laid down in Page v. Rogers. We may therefore 
content ourselves with adding the expression of Mr. Justice Bradley 
in Trustées v. Greenough, supra, 105 U. S. at page 534, 26 L. Ed. 
1157: 

"The rule that a party who recovers a fund for the eommon benefit of cred- 
itors Is ehtitled to hâve hla costs and expenses paid out of the fund prevails 
In bankruptcy cases." 

True, it is said that the allowance in the instant case is opposed 
to the rule laid down by this court in Re Roadarmour, 177 Fed. 379, 
100 C. C. A. 61 1 ; but the f ailure of recovery in that case was due to a 
very différent reason from anything existing hère, and the récognition 
there given to the efïect of section 64b2 of the Bankruptcy Act is in 
entire harmony with recovery hère. 

Another instance of failure of recovery to which allusion is made by 
counsel, is found in Re Médina Quarry Co., 191 Fed. 815, 816, 112 
C. C. A. 329 (C. C. A. 2d Cir.), where again the failure was due to 
reasons not applicable hère ; and as indicating that court's views of the 
scope of the section just alluded to, we may refer to a clause of the 
opinion : 

"And, in our opinion, if the allowances in question cannot be sustained under 
this statute, they cannot be sustained under any other provision or gênerai 
Power. None is broader." 



THUBLOW y. WBABfGBL T 

We cannot think it necessary to analyze the testîmony which the 
elaimants offered below in support of their view of the value of the 
services. The testimony is unusual in its detailed description of the 
work performed. The value of the work is shown by the opinions of 
a number of experienced and distinguished lawyers. No opposing 
testimony was offered. The opinion of the référée discloses a careful 
considération of the entire subject, and was approved and adopted by 
the court below; and since the allowance was satisfactory to a con- 
servative trial judge, it cannot be reasonably questioned. 

After examination of the record and assignments, we are convinced 
that the order should be affirmed, with costs. 
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CENTRAL AGUIRRE CO. v. SAMB. 

(Circuit Court ol Appeals, Second Circuit. June 25, 1915.) 

No. 253. 

CoixisiON <g=125 — Suit fob Damages— Défense. 

Evidence considered, and held insufficient to sustaln the allégations of 
the answer, In suits against a steamer for collision with a schooner at 
eea, that after the master and crew of the schooner had abandoned her, 
and come on board the steamer, the master caused her to be set on flre, 
and thus prevented the steamer from saving her, but rather to show that 
the schooner was so Injured that she could not be saved, and that ail 
parties acquiesced in buming her as a derelict dangerous to navigation. 
[Ed. Note.— For other cases, see OolUslon, Cent Dig. §§ 26&-279; Dec. 
Dlg. <@=>125.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Haight, Sandford & Smith, of New York City (C. B. Smith, of New 
York City, of counsel), for appellants. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass. (E. E. 
Blodgett, of Boston, Mass., of counsel), for appellees Thurlow atid 
others. 

Harrington, Bigham & Englar and T. C. Jones, ail of New York 
City (D. Roger Englar, of New York City, of counsel), for the appellee 
Central Aguirre Co. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. November 19, 1912, at about 2 a. m., the 
Norwegian steamer Fram on a voyage from England to Mobile, while 
in charge of the second officer, came into collision with the American 
schooner James Pierce on a voyage from Philadelphia to Porto Rico. 
The schooner was laden with a cargo of soft coal, was on her port 
tack, and was eut down below the water line on her port side forward. 
She was then about 500 miles , from the nearest land. The steamer 
stood by until the f ollowing morning, when at 7 :30 the master and crew 

^=>For other cases see same toplc & KET-NUMBER lu ail Key-Numbered Digests & Indexes 
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of the schooner came aboard. The master said that she was making 
water so fast that the pumps could not control the leak, that the injuries 
below the water line were such that she could not be towed to port, 
and he had therefore determined to abandon her. The master of the 
steamer, doubting this to be the real condition, continued to stand by, 
and at 10 :30 sent over his second officer and one of his men with the 
mate of the schooner and one of her men to see whether anything could 
be done. The second officer and first mate went aboard the schooner, 
the two seamen remaining in the boat, and while the officers were 
aboard, the schooner was set on fire forward and aft and abandoned. 
The owners of the schooner and of her cargo filed libels against the 
steamer to recover for a total loss, charging her with négligent navi- 
gation. The owners of the steamer answered, waiving any contest 
as to their liability, but asking that the libels be dismissed on the ground 
that the schooner had been unnecessarily burned by her first mate pur- 
suant to secret orders given him by her master, whereby they were 
deprived of any opportunity to save her. The mate of the schooner 
testified that before he left for the schooner the master of the steamer 
told him to put a hole in her or to do something because he could not 
afford to hang around waiting for her to sink. On the other hand, the 
master of the steamer testified that after the schooner was seen to be 
burning her master admitted that he had instructed his mate to set her 
afire. The commissioner in a very careful report came to the conclu- 
sion that the schooner could not hâve been saved, and that therefore 
it made no diflference who set her afire. This relieved him from the 
necessity of determining whether her witnesses or the witnesses from 
the steamer were guilty of perjury. The witnesses from the schooner 
testified in his présence, and he said of them : 

"NotMng In the appearance or demeanor of Capt. Vall and the members of 
his crew who testified before me Indicated that they were not testifying with 
sincerity." 

The witnesses for the steamer on the other hand testified by déposi- 
tion. Judge Hough confirmed the report, saying in addition that the 
second officer who was responsible for the collision should not hâve 
been sent to inspect the schooner because he was interested to minimize 
her injuries. This, however, we think is just why he would hâve been 
the last person in the world to set her on fire, or to allow the mate of 
the schooner to do so, unless either he had received such orders, or 
the matter had been left to his own discrétion and he thought she could 
not be saved. Counsel for the steamer insist that we should détermine 
which party is telling the truth about this matter, and we shall do so. 
The weight to be given to the testimony dépends largely upon the rea- 
sonable probabilities of the situation. The mate of the schooner testi- 
fied: 

"By the Commissioner: Q. When y ou left the steamer with the steamer's 
mate to board the schooner, did you intend to set fire to the schooner? A. Dld 
I intend to? Q. Yes. A- Tes; I did. Q. Before you left the steamer? A. 
îes; before I left the steamer, Q. Dld you communicate that to anybody 
aboard the steamer? A. Did I? Q. Yes. A. No. Q. You dldn't talk with 
anybody at ail? A. No, sir. Q. Did you talk with the mate about it on the 
way over to the schooner? A. I won't be sure whether we dld on the way 
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orer or not. Q. I understood yoii saturated some thins-i=! witb oll In the bow 
and stern before y ou applled the match? A. Tes. Q. What was It, kérosène 
oll? A. Yes, sir. Q. Did you say anything to the mate of the steamer before 
you did that? A. We were together; I thought he understood just what we 
were doing. Q. Was anything said? A. ïhere was not anything sald. Q. 
Where did you get the oll? A. It was in the engine room, right on the work 
bench. Q. Did he go wlth you to the engine room? A. He was wlth me ail 
the time. Q. Did you tell him what you were going to the engine room for? 
A. He seemed to know what I was going for. Q. What did you say to hlm? 
A. I said, 'I am after the oil can.' Q. Did he make any comment on that? 
A. No, sir. Q. Was he with you when you brought the oil and the différent 
things? A. Yes. Q. Did he make any comment why you were doing that? 
A. He only thought I dldn't hâve enough in the can ; I had a little can of oil ; 
he looked at It and said, 'That is not enough for anything.' Q. That is when 
you got the can from the engine room? A. Yes. Q. When you got aboard the 
ste;i!i!er again could you see that the schooner was aflre? A. Yes. Q. Smoke 
coming out? A. Yes. Q. Did you see the captain when you got on deck, the 
captain of the steamer? A. Yes. Q. Did he say anything? A. No, sir. Q. 
Did he look towards the schooner, or don't you know ? A. I don't know whether 
he did or not ; he took charge of taking the boat up. Q. Do you know the 
captain saw the fire? A. He seen she was aflre long before we got back. Q. 
You had no conversation with hlm when you got back on the steamer about 
her being afire? A. No. Q. Did you hear him make any remark of any kind 
about it? A. No, sir. * • * Q. You were asked certain questions by the 
commissioner about talklng with the second mate, and you said he was with you 
when you got the oil can, etc. ; did you ask him for the match whlch you said 
he gave you, to set fire in the after cabin? A. lie gave It to me; I said, 'I 
hâve no dry matches,' and he said, 'I hâve some,' and he gave me a match. 
Q. You said you intended to set her flre when you left the steamer; what 
had caused you to bave that intention? A. I thought he wanted the houses 
destroyed, and I can't say whether he told me to set her afire or not, but that 
is what I supposed he was wanting. Q. Who told you that? A. The captain 
of the steamer ; tliat is what I Supposed we were going for, to set her afire ; 
he said the houses were just as bad as the vessel itself." 

The master of the schooner testified : 

"Q. Did he [the master of the steamer] say anything after you flrst got on 
board about going back to the vessel? A. Not until after; some time after. 
Q. Do you know what time it was? A. No, sir. Q. What led up to the boat 
going back ? A. Nothing more than to satisf y himself ; in the first place ha 
.said the wreck should be destroyed. Q. When did he say that? A. After I 
had been on board a few minutes ; I told him she would sink ; he said her 
houses would blow off, and it would be almost as much of a menace as the 
hull, and he said it is the proper thing to do to destroy the wreck. Q. Did 
you say anything to him as to whether he was at liberty to do anything he 
wanted' with the wreck? A. Yes. Q. What did you say? A. I told him we 
were through. Q. What did he say? A. He didn't say anything; I don't 
know that he gave me any answer. Q. Did he ask you at any time for the 
right to put anybody on board and man her and tow her in? A. No, sir. Q. 
Did you ever refuse him such a right ? A. No, sir ; he had nobody to put ou 
board to tow her. Q. What did the captain of the steamer say to you in 
référence to having some one go over? A. He said he would llke to hâve a 
look at her. * * * Q. When you saw the smoke first where were you stand- 
ing? A. On the lower bridge of the steamer. Q. Who was there? Was the 
captain of the steamer there? A. Yes, sir. Then we went — Q. Was anything 
said when the smoke was first seen rising from the schooner ; if so, what was Itî 
A. I said they hâve set her afire, or spoke of her being on fire; he didn't say 
anything; 'Um-um,' or something of that sort. Q. Did he say anything at 
ail? A. Nothing particularly. ■ Q. Did he say anything about why they 
would hâve set her on fire? A. No, sir. Q. Did you tell hlm anything to 
the effect you had ordered your mate to set her aflre? A, No, sir. Q. Did 
the captain at any time ever express any surprise or any objection to her 
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being set aflre? A. No, sir; none whatever. Q. Did anybody else on the 
ship? A. No, sir. Q. Af ter the mate came back was anything said as to why 
he set lier on flre? A. I don't think so. Q. Did you hear anything said by 
the captain or anybody? A. No, sir. Q. Did you hear anything said while 
you were on the ship before you got Into Mobile by any officer or raember of 
the crew of the steamer expressing surprise at the vessel belng set on lire? A. 
No, sir ; not a word. * * • Q. You say you dldn't know your mate was going 
to set lire to the boatî A. No, sir. Q. Isn't it true that when the smoke first 
came out of the schooner's coijipanionway, or came from wherever it was, the 
captain of the steamer turned around and said, 'What does that mean?' A. 
No, sir. Q. Nothing of that kind happened? A. No, sir; dldn't show ahy 
surprise at ail. Q. Although you didn't know your mate was going to set fire 
to the boat and your mate testifled nobody told him to, still not a word was 
said to show surprise when the smoke first appeared? A. The captain had 
been talking about setting flre to it ; suggested it to m& Q. Not a word was 
said by the captain or by you to indlcate any surprise when the smoke was 
first seen? A. Not surprise particularly ; we mentioned it, of course; we 
said, 'There goes the smoke,' or 'ïhey hâve set her afire.' Something of that 
sort Q. Although you hadn't ordered It done it didn't surprise you? A. Not 
much ; I don't say at that time the captain of the Fram had told them to set 
it aflre ; he had mentioned the matter of setting it afire ; he said her deck- 
house would blow off if she sank. Q. That was when you first got aboard? 
A. No, sir ; after we had been there a llttle time talking of this wreck lylng 
there. Q. Five or 10 minutes? A. I can't say as to that. Q. Not much more 
than that, was it? A. I don't remember; it was after we were around there, 
after I had been on board some little time ; I can't tell that ; he spoke of it 
two or three tlmes, of destroylng the thing, gettlng it out of the way." 

The master of the steamer testified : 

"Q. Was there any discussion shortly after the captain came aboard about 
the destruction of the schooner? A. Destruction? Q. Burning or slnking her? 
A. When he came aboard he said, 'If she is sinking, I should just as well flre 
her ;' that was just after he came on board before this last conversation about 
sinking, after I brought hlm In his room, I said, 'When is she sinking so fast?' 
and he said, 'Two feet in that time.' I said, 'You had just as well destroyed 
her.' He said, 'I am not going to do that ; you can do it.' I said, 'I am not' 
That was ail the conversation there was ; then we come to the other. Q. 
After the captain came aboard about 8:30, how long did you stiind by the 
schooner before you sent a boat over to hlm? A. The boat was sent off about 
half past 10. Q. Why did you send the boat ofC at 10:30? A. She seems to 
me not to slnk, and I thought he was so auxious to let me get away, and it 
made me a llttle susplcious about It; I thought ail must not be right, and I 
had better go over and see what I can do wlth the vessel. • ■* * Q. Did you see 
the second mate and the mate of the schooner when they got up on the schoon- 
er? A. I saw them come alongside. Q. About how long were they aboard the 
schooner? A. Something like 20 or 25 minutes, I should say — 20 minutes. Q. 
And what was the next thlng that called your attention particularly after they 
got aboard? A. I was on the bridge talking wlth my mate, and the captain of 
the schooner was also up there, and the mate tumed around and said to me, 
'There is smoke comlng out from her.' Q. Your chief officer? A. My first 
mate. Q. He called your attention to how the smoke was eoming out of the 
schooner? A. Yes, sir ; I turned around and saw it myself, so I said: 'What 
is the meanlng of this; what are you doing that for?' Q. To the captain of 
the schooner? A. Yes, and also to the mate ; my first mate was there also. 
Q. What did the captain of the schooner say? A. He said he told his mate to 
flre the ship. Q. What reply did you make? A. I didn't make any reply, I 
was so surprised. Q. Did you speak to your mate and wheelman when the 
captain of the schooner said he had ordered the fire? A. Yes, sir. Q. What 
did you say to the mate? A. 'Did you hear that î' I said; and also to the 
man at the wheel, but the man at the wheel said he couldn't understand it 
Q. Why did you ask your mate if he heard the captain of the schooner say 
that? A. I did it only to know that he had ordered it to be done; ordered 
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the people to do that business. Q. Up to the time that the captaln of the 
schooner told you that he had ordered his mate to set flre to the shlp, had 
you the slightest idea that the mate of the schooner had gone over for that 
purpose, and with those orders? A. No, sir. Q. How rapidly did the fire 
spread on the schooner? A. Mrst forward and aft, and the flre was soon in 
full flame; before the boat came alongside, she was in flame. Q. After you 
first saw the smoke, was there a time In which you eould hâve done anythlng 
to put out the fire? A. Not that I could see. Q. When the second mate of 
the Fram and the mate of the schooner came hack onto the steamer, did they 
come up to the bridge? A. Tes, sir. Q. What happened thenî A. The sec- 
ond mate brought the two sounding rods from the schooner and showed me 
them. Q. With knots in the ropes? A. Tes, sir; and he said, 'There Is only 
about the same water what they reported before.' We had no ruler, so that 
mate he hold it up like that Q. The flrst mate of the schooner? A. Tes, sir. 
Q. He held it up? A. Tes, sir. Q. How high did the knots come on him? 
A. Just about the same height he was, I should say. Q. Was one longer than 
the other? A. Yes, sir. Q. Did the longest go about his height? A. Yes, 
sir. Q. When you saw that, what did you say? A. I was really surprised 
about it ail ; I didn't know what to say. As the ship was on flre, and I saw 
it hadn't gained any water, I didn't know what to say; I was surprised 
about the whole tbing. Q. Did you say anything to the captaln of the schoon- 
er about the amount of water your mate found? A. I said, 'It is only the 
same amount.' I didn't say It to him; I said it to ail of us that were up 
there; I said, 'It seems to me the same water you reported.' Q. Did the 
captaln make any reply? A. He didn't answer. Q. What did he do? A. He 
left the bridge sooru Q. After that scène on the bridge did you discuss the 
destruction of the schooner further with the captaln — talk it over with him? 
A. The condition of the schooner? Q. The destruction of the schooner — ^the 
buming? A. Not after that Q. You didn't bring up the subject any further? 
A. No; not after that. Q. Was there any particular reason why you didn't 
talk to him about it any more? A. I thought that he tell me story before; 
I couldn't hardly believe what he said ; I lest f alth in him — lost belief in tiim. 

♦ * * Q. When the second mate came back he told you how much water was 
in her? A. Yes, sir. Q. Did he tell you anything else? A. He told me a lit- 
tle about the damage on the side. Q. What did he tell you? A. He said it 
looked to him like a stripe on the slde and a small hole just below the wa- 
ter — bent in — not ail through. Q. Did he tell you anything more? A. He 
told me about the soundings. Q. Did he tell you anything more about the 
condition of the vessel? A. My second mate? Q. Yes. A. Not as I remem- 
ber. Q. You say he told you the planks were beut In below the water Unes? 
A. Yes, sir; and also eut up. Q. And also eut up? A. Like a stripe. Q. 
Did he tell you there was a eut about 2 feet wide? A. He said it was just 
below the water llne, about 2 feet wide, dent in it. Q. About 2 feet wide? 
A. Somethlng like that ; a foot and a half or 2 feet Q. Did you think then 
that the vessel could be savedî A. Yes, I did. Q. Why didn't you say so to 
the captaln? A. After ail that happened, I was surprised about it; I didn't 
believe what he said ; I didn't like to speak more about it ; I was surprised 
about the whole thing. Q. Did you say to the captata or mate of the schoon- 
er that they ought not to set the vessel on flre ; that you would hâve towed her 
in? A. I can't remember If I said anything of that sort ; I can't remember it 

* * * Q. Mr. Blodgett bas asked you why you didn't say anything to Capt 
Vail about his having ordered his mate to set the schooner afire, and about 
your thlnking that that was the wrong thlng to do ; you said that after your 
mate came back and reported to you, you didn't talk much more to Oapt. 
Vail about it? A. No, sir. Q. Up to the time your second mate came back 
and reported, you bave stated that you were becoming suspidous; but did 
you up to that time feel that Oapt Vail had been lying to you? A. That he 
didn't tell me the truth. Q. Before the mate came back did you thlnk that 
Capt Vail was probably telling you the truth or not? A. When the mate 
came back? Q. Before he came back. A. If he was telling me the truth? 
Q. Before the mate came back, did you think that you had the right to con- 
sider that Capt Vail had been lying to you? A. Yes, sir. Q. Bven before the 
mate came back? A. Yes, sir. Q. Before the mate came back, you felt that 
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he had not told the truth? A. Tes, sir. Q. And when the mate came back 
and told you the amount of water la her you felt satlsfled? A. Then I was 
most sure of what I thought before. Q. You dldn't care then to dlscusa the 
matter with hlm further? A. No, sir. Q. After the boat was afire could you 
bave done anythlng by talking about it? A. She was In flame ail over there; 
I dldn't see any way to do anythlng. Q. You were asked by Mr. Blodgett 
whether it would not be rlght to sink a boat or to bum her, rather than to 
leave her a derellct for somebody to run Into; you testifled that you would 
hâve waited to see the last of her; that you wouldn't hâve fired her? A. 
I would hâve. Q. Dld you consider, under any circumstances, that the cap- 
tain of the schooner had the rlght to set flre to the schooner without letting 
you know that he proposed to do so? A. I don't think." 

The first officer testified : 

"Q. Who was the flrst one on the Fram to see the smoke? A. Me. Q. 
Where were you? A. On the bridge. Q. Who was with you? A. My captaln 
and the captaln of the schooner. Q. When you first saw the smoke what dld 
you say? A. I told my captaln there was smoke coming up from the schoon- 
er. Q. Did you hear your captain say anythlng to the schooner captain about 
the fireî A. Yes, sir. Q. What did he say, please? A. My captain asked the 
schooner captain what it ail meant, the smoke, and the schooner captain said 
he had ordered his mate to put fire to the ship. Q. Did you stay on the bridge 
untll your second mate came back from the schooner? A. Yes, sir. Q. (through 
interpréter) By the time he got back, how was the flre on the schooner? A. 
Fore and aft. Q. (through Interpréter) Was there any chance to put it outî 
A. No ; big flre. Q. Could you see the blazeî A. Yes, sir." 

The second officer testified : 

"Q. Did the mate of the schooner, at any time while you were examining 
the damage over the side, come up and look at the damage with you? A. He 
went to the place with me once, and I said, 'It doesn't look bad.' Q. Dld he 
say anythlng to you then about the butts being started and the deck eut? A. 
No, sir. Q. After you left the schooner, how soon was it before she was well 
aflre? A. Immediately after we had left it Q. Did you hear an explosion? 
A. Yes, sir. Q. Were they forward or aft? A. I saw it at the same time 
I heard it; I saw smoke come ont of the cabln. Q. Was there any puff? 
A. Yes, sir. Q. Dld you ask the mate what he had done to set flre to it? A. 
I asked him what he had doue in tlie cabin, but he didn't answer me; we were 
puUing in the boat there ; I didn't hear what hls answer was. Q. Did he 
answer you? A. I don't think so. Q. As you saw the schooner whec you 
went aboard, would you hâve been wlUing to take a crew and sail the boat 
into some neighborlng port? A. Yes, sir. Q. In your judgment was there 
any reason why the hole couldn't hâve been patehed and the schooner sailed 
to Nassau or any nearby port? A. I think the hole could be patehed up and 
could sail it or tow it. * * • Q. Did you make any objection to having the 
boat set on flre? A. Yes, sir. Q. What did you say (interpréter repeats ques- 
tion just before to the witness, 'Did you make any objection to having the boat 
set on flre') ? A. No, sir ; I didn't say anythlng. Q. You didn't say a word to 
the mate? A. Ko; I didn't say anythlng to hlm. Q. You stmply went and 
got into the boat? A. Yes, sir. Q. You didn't say that the boat ouglit not to 
be set afire? A. No, sir; I didn't say that." 

Some time after the event the master of the Fram made a long entry 
in her log which contains the following on this point : 

"As the schooner, however, appeared to slnk very slowly we decided at 10:30 
à. m to send a boat on board to investigate matters. 'The Fram's boat was 
then launched, manned by thé flrst mate and an A. B. of the schooner and 
by the second mate and the boatswain of the Fram, who were ordered to sound 
the wells, examine the damage, and see whether anythlng could be done to 
save the vessel. Some time after the men had got on board srdoke and flre 
were seen to be emltting both forward and aft on the schooner. The master 
of the schooner, who was oh the bridge, was asked. in the présence of the first 
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mate of the Fram what this meant, when he replled that he had glven hls 
mate instructions to set flre to the vessel. On the return of the men the second 
mate was aslced by the master of the Fram how much water there was in the 
vessel, they had taken with them two sounding rods, and it proved to be 4 
feet, 9 inches aft, and 5 feet, 11 incbes forward. They were then asked why 
the vessel had been set on flre, when the second mate replied that the mate of 
the schooner had done so without his Imowledge whUe he was engaged la 
sounding the holds and examining the damage." 

There was no motive to induce either the master of the steamer, the 
master of the schooner, the second officer of the steamer, or the mate 
of the schooner to abandon and bum the schooner unnecessarily. To 
do so would increase the loss and liabiHty of the owners respectively, 
and would be a crime. On the other hand, if the schooner had to be 
abandoned it would be good judgment to bum her as a derelict danger- 
ous to navigation. Our conclusion is that each master preferred to put 
the responsibility for deciding what should be done on the other, and 
that the master of the steamer finally determined to send his second 
officer over to inspect the schooner and act upon his own judgment. 

If the mate of the schooner had iired her without consultation with 
the second officer who was responsible for the collision and who was 
only to inspect her condition, the latter would certainly be expected to 
cxhibit indignation. And upon their return the master of the steamer 
would certainly be expected to hold the second officer grossly at fault 
for either setting her afire or permitting her to bé set afire without Con- 
sulting him. And if the master of the schooner had admitted to the 
master of the steamer when the schooner was seen to be on fire that 
he had secretly ordered his mate to do so, some show of anger or re- 
proach would certainly be expected of him. But nothing of the kind 
appears. On the contrary every one conneeted with the steamer en- 
dured this gross fraud and treacherous breach of hospitality with the 
calmness of a New England Sabbath morning. After careful reflection 
the master of the steamer made the tepid entry in his log, placing the 
responsibility on the master and mate of the schooner. Such are not 
the manners of the sea. With such a situation in mind counsel for the 
steamer could not write a brief or make an argument free from beat, 
and the court could not hear or read it without the same feeling. 

The decree is affirmed. 



In re W. R. KUHN CO. KUHN v. FELL. BESSBMBR INV. CO v. SAME, 

(Circuit Court of Appeais, Third Circuit. June 14, 1915.) 

Nos. 1959, 1960. 

1. Bankruptct <g=191 — Liens — Lien of Landloed on Propertt Sttbject to 

DiSTRESS. 

Within Act Pa. June 16, 1836, § 83 (P. L. 777), providing that gooda and 
chattels on demised premises taken by virtue of an exécution and llable 
to distress shall be llable for the payment of any rent due at the time 
of the taking thereof, the flling of a pétition in bankruptcy is équivalent 
to the issuing of an exécution. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 286, 287, 
290, 351; Dec. Dig- <®=»191.] 

:®=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & IMexea 
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2. Landlokd and Tenant <S=>267— Distress — Pebsons Entitled to Dis- 

TEAIN. 

An asslgnment of rent due or to become due under a lease did net, 
wlthout a transfer of the lease or the reversion, make the assignée tbe 
landlord, so as to be entitled to distrain for rent 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. §§ 
108Q, lOSl ; Dec. Dlg. ®=>26T.] 

i. Lakdloed and Tenant <®=5267 — Distress — Pebsons Entitled to Disteain 

"MORTGAGE." 

An asslgnment of rent due or to become due under a lease to a mort- 
gagee of the leased premlses, together with. notice thereof to the lessee 
and the lessee's acceptance of notice and subséquent payment of rent to 
the mortgagee, dld not make the mortgagee the landlord, so as to be en- 
titled to distrain for the rent under the law of Pennsylvania, since, while 
a mortgage is a conveyance of the fee, or bas many of the incidents of 
such a conveyance, Its essentlal object is to secure a debt, and nothlng 
but actual possession wlll clothe the mortgagee vylth a quallfled owner- 
shlp of the fee, so as to give him a landlord's rights. 

[Ed. Kote. — For other cases, see Landlord and Tenant, Cent Dlg. §§ 
1080, 1081 ; Dec. Dlg. ®=>267. 

For other définitions, see Words and Phrases, First and Second Séries, 
Mortgage.] 

4. BANKBxrPTCT <s=»191 — Claims — Prioeitt — Peksons Entitled to Assert. 

W., one of the tenants In common of leased premlses, was largely in- 
debted to the lessee, and ha.d so drawn agalnst his Indivldual share of 
the arrears of rent under the lease that he had no f urther Interest thereln, 
and, moreover, had assigned to IL, his cotenant, ail his interest in the 
lease untU the happening of a contingency, whlch had not happened. 
Held, that H. alone and in his own right v?as entitled to make a claim 
for prlority of payment of the rent ont of property subject to distress 
and sold by the lessee's recelver in bankruptcy, even though he would 
hâve been obliged to Issue a warrant of distress in the names of bothi 
cotenants. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 286, 287, 290, 
351 ; Dec. Dlg. ®=>191.] 

5. Landlord and Tenant (S=>265 — Distress — Right to Distbain Aitceb Ter- 

MINATION OF LEASE. 

Under Act Pa. 1772 (1 Smlth's Laws, p. 375), requlrlng that dlstraint 
shall be made during the continuance of the lessor's title or Interest, but 
containing no limitation of tlme, v^here, after the termination of a lease, 
and after a new lessee was in possession, goods and chattels of the 
former lessee remained upon the leased premlses, they were subject to 
distress for rent due fromi such former lessee. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dlg. §§ 
1062-1074 ; Dec. Dlg. <g=3265.] 

Pétitions to Revise from the District Court of the United States 
for the Western District of Pennsylvania; Charles P. Orr, District 
Judge. 

In the matter of the W. R. Kuhn Company, bankrupt ; W. B. Fell, 
trustée. To review a decree denying their claim of priority in pay- 
ment, Harry P, Kuhn and the Bessemer Investment Company each 
bring pétitions to revise. Decree affirmed on the Investment Com- 
pany's pétition, and reversed on Kuhn's pétition. 

^5»For other cases te» eamc toplc & KEY-NUMBER in ail Key-Numbered DigesU & Indexas 
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Albert B. Schuitz, of Pittsburgh, Pa., for petitioner Kuhn. 
J. E. MacCloskey, Jr., of Pittsburgh, Pa., for petitioner Bessemer 
Inv. Co. 
H. J. McAllister, of Pittsburgh, Pa., for trustée. 

Before BUFFINGTON, AlcPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Each of thèse pétitions asserts er- 
ror in determining the ownership of a fund amounting to $3,550, 
which was produced by a receiver's sale of furniture and other Per- 
sonal property that belonged to the bankrupt, the W. R. Kuhn Com- 
pany. An involuntary pétition was filed on September 30, 1914, and 
the sale took place in November. The property was on the premises 
of the Hôtel Rittenhouse in the city of Pittsburgh, and, although the 
bankrupt had not been the tenant since the Ist of May, its personal 
property was nevertheless subject to a lawful distraint; that is, a 
distraint that might properly be levied upon thèse goods by a person 
enjoying the rights of a landlord. Two claimants appeared — Harry 
P. Kuhn and the Bessemer Investment Company — each claiming to 
hâve such rights, and each claiming priority out of the fund, although 
not for the same arrears of rent. 

[1] In Pennsylvania, a landlord is given a limited priority by sec- 
tion 83 of the act of 1836: 

"The goods and chattels belng in or upon any messuage, lands or tenements, 
whlch are or sSall be demlsed for llfe or years, or otherwlse, taken by vlrtue 
of an exécution, and liable to the distress of the landlord, shall be Uable for 
the payment of any sums of money due for rent, at the time of taklng such 
goods in exécution: Provided, that such rent shall not exceed one year's 
rent." 

As the filing of a pétition in bankruptcy is équivalent to the issu- 
ing of an exécution (Longstreth v. Pennock, 87 U. S. [20 Wall.] 575, 
22 L. Ed. 451 ; Re Gerson, 8 Pa. Dist. Rep. 277; Re Keith-Gara Co. 
[D. C] 203 Fed. 585, 29 Am. Bankr. Rep. 466; Ludlow v. Pugh 
(C. C. A. 3d Cir.) 213 Fed. 450, 130 C. C. A. 96, 32 Am. Bankr: Rep. 
435), it became necessary to décide which of the claimants occupied 
the superior position, each asserting that on September 30, he had a 
landlord's right to distraint. The référée and the District Court re- 
jected both claims, although not on the same ground, and each claim- 
ant has presented a pétition to revise. The facts are not in dispute, 
and apply in part to both claims, but we will separate them as far as 
necessary. 

Claim of Bessemer Investment Company. 

[2,3] On June 29, 1908, Harry P. Kuhn and W. R. Kuhn were 
the owners of the hôtel as individuals and tenants in common, and on 
that day they mortgaged the property to Henry Phipps, who assigned 
the mortgage to the Investment Company. Two day s afterwards, on 
July 1, the owners leased the property to the W. R. Kuhn Company, 
the bankrupt corporation, who took possession and furnished the hô- 
tel. On the expiration of this lease Victor E. Hébert became the 
tenant and went into possession on May 1, 1914, at a monthly rent 
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of $2,000, payable on the Ist day of the mon th. The bankrupt's furni- 
ture, with some other personal property, remained on the premises, 
and continued to belong to the bankrupt until it was sold by the re- 
ceiver. On May 29 the owners, who were both mortgagors and land- 
lords, assigned to the Investment Company — 

"ail the rents and moneys due or to become due to the sald H. P. Kuhn and 
W. R. Kuhn under and by the terms of the aforesaid lease, for the purpose of 
applylng any sums of money that may be actually paid to the sald Bessemer 
Investment Company towards the liquidation of the debt for interest, In- 
surance, taxes, principal, and other charges, due or to become due on ae- 
count of a certain bond and mortgage executed by William R. Kuhn and 
Harry P. Kuhn to Henry Phipps, dated the 29th day of June, 1908," etc. 

Hébert accepted "notice of the assignment of the said rents due 
under the said lease to the Bessemer Investment Company," and after- 
wards paid the rent for June and July to the Investment Company, de- 
faulting on the August and Septembér installments. On September 
14, bankruptcy proceedings v^^ere begun against Hébert, and a receiver 
was appointed, who went into possession of the hôtel and continued 
the business for a short time, using the Kuhn Company's furniture, 
etc., on the premises. The business proved unprofitable, however, and 
Hebert's receiver permitted the Investment Company to take actual 
possession on October 1. It was agreed, however, that the Kuhn Com- 
pany's receiver might leave the perèonal property of the Kuhn Com- 
pany on the premises without being charged for rental or storage 
thereof. In November the Kuhn Company's receiver (who had been 
appointed on October 1) sold the personal property referred to, and 
thus produced the f und now in controversy. 

The Investment Company's claim to priority must rest upon the 
ground that on September 30, the day before it took actual possession 
of the building, it was in légal contemplation the landlord of the 
premises, and was therefore entitled to distrain. This position can 
only be maintained if the Investment Company acquired a landlord's 
rights by the assignment of the rents on May 29, coupled with Hebert's 
acceptance of notice and bis subséquent payment of rent for two 
months. In our opinion no such efïect was produced thereby. In 
the first place, it is clear that the Investment Company did not be- 
come the landlord merely by virtue of the assignment. This was 
nothing more than a transfer of a chose in action, and did not carry 
with it the lease itself or the owners' reversion. Without a transfer 
of the lease or the reversion, the Investment Company would not 
become the landlord, and none but a landlord can distrain for rent. 
Helser v. Pott,_ 3 Pa. 179 _; Slocum v. Clark, 2 Hill (N. Y.) 475 ; 24 
Cyc. 1291. This position is not controverted by the Investment Com- 
pany; the brief of counsel (page 23) expressly déclares that his cHent — 

"does not rely on the mère assignment of rents; it contends that It had the 
légal title as mortgagee, and by the assignment of rents and attornment [of 
Hébert] the relation of landlord and tenant was created, and it became en- 
titled to priority In distribution under the Act bl Aissembly of June 16, 
1836," etc. 

Now, whatever support the décisions in England and in several 
States of the Union may afford to this contention, the Pehnsylvania 



IN BE W, B, KUHN CO. 17 

décisions do not accept it, and of course we must turn to thèse for 
the détermination of this dispute. It is true that some looseness of 
expression may be found in the Pennsylvania cases, often due, no 
doubt, to the particular point of view on which the court may then 
hâve been laying stress ; and it is easy, theref ore, to quote statements 
that seem at first sight to go the full length of saying that a mortgage 
is a conveyance of the fee, with some, or with many, incidents of 
such a conveyance. And, indeed, such a statement is true enough, 
but it must always be taken with the quaHfication that the essential 
object of the conveyance is to secure a debt; and we may say also 
that this object, while it has always been prominent, has for many 
years been so conspicuous as to push very much into the background 
the fact that a mortgage is still a conveyance, and not merely a lien. 
But the theory that a mortgagee holds the légal title is still maintained, 
and therefore a mortgagee may (and in rare instances does) bring 
ejectment to recover possession, although he may only occupy the 
land until the rents and profits hâve paid his debt. And on the same 
theory, if he is able to enter peaceably, he may take possession of 
the premises for the same limited purpose without the aid of légal 
proceedings at ail. But we hâve been referred to no décision, and 
we are aware of none, that extends the doctrine of constructive pos- 
session to a Pennsylvania mortgagee; before he can be treated even 
as the temporary owner of the fee with a conséquent right to rents 
and profits, he himself, or his agent, must go into actual possession. 
We need not cite cases at any length to establish thèse propositions ; 
it is sufficient to quote from one or two. In Myer,? v. White, 1 Rawle 
(Pa.) 353, it is said : 

"There has been an essential departure from the law of England in Penn- 
sylvania, for the mortgagee has no estate, property, or interest In the land, 
until he takes possession of the property. Vide Rickert and Reed v. Madeira, 
ruled at this term. Nor has it, as I believe, ever been understood that such 
a privity exista as that a mortgagee can compel the tenant of the mortgagor 
to pay him the rent, whether the lease was executed either before or after 
the mortgage. Nor has it heretofore been considered that as to the mortgagee 
the tenants under leases from the mortgagor, fairly and bona fide made, can 
be treated as trespassers. In Pennsylvania, a mortgage, as has been held In 
repeated décisions, although in form an absolute conveyance, is In substance 
but the seeurity for a debt. The mortgagor is the owner of the land, with the 
same povver over it as any other tenant in fee, with incumbrances or liens 
uiK)n the property." 

And in Corporation for Relief of Poor Ministers v. Wallace, 3 
Rawle (Pa.) 109, a mortgage is described as a seeurity for money: 

"As between the mortgagee and mortgagor, the mortgage was in form a 
conveyance of the land. In England It was so in a court of law for some 
purposes, to wit, for giving right to possession ; but the mortgagee in posses- 
sion had * * * to account for the rents and profits, and when they had 
paid his debt, his estate was gone. » * * The Législature hère transfer 
the power over to the courts of law ; they treat It as a debt ; the plea to it 
is payment ; they treat the lands as the property of the mortgagor ; they are 
to be levied on, advertised, and sold as his ; ♦ * • and to him the residue 
of the purchase money after payment of the debts Is to be returned." 

There is no authority for saying that in Pennsylvania a mortgagee 
is allowed to convert a tenant of the mortgagor into his own tenant 
223 F.— 2 
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merely by giving notice that he will hereafter require the rent to be 
paid to himself ; and fhe tenant would not strengthen such a notice 
by agreeing to obey it, or even by actual obédience. Nothing but 
possession in fact will clothe the mortgagee with the qualified owner- 
ship of the fee, so as to give him a landlord's rights; as long as he 
remains out of actual possession, the mortgagor continues to be the 
landlord, and is entitled to distrain for the rent. Re Sweeney (C. 
C. A. 3d Cir.) 212 Fed. 1, 128 C. C. A. 483; Teal v. Walker, 111 
U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415 ; Freedman's Co. v. Shepherd, 
127 U. S. 494, 8 Sup. Ct. 1250, 32 L. Ed. 163. 

It should not be forgotten that, although the Investment Company 
was entitled to receive the rents from Hébert under the assignment 
of May 29, it had no relation whatever with the Kuhn Company, and 
had no possible claim, légal or équitable, against the personal property 
in question, unless upon the ground that, as the property was on the 
premises, it was subject to a landlord's distraint, although it belonged 
to a Etranger. Without prolonging the discussion, therefore, we con- 
clude by saying that we agrée with the référée and the District Court 
in holding that the Investment Company's claim cannot be maintained. 

Claim of Harry P. Kuhn. 

[4, B] In order to be understood, this claim requîres the statement 
of several other facts in addition to some of those already set forth. 
Harry P. Kuhn and W. R. Kuhn, owning the hôtel as tenants in com- 
mon, leased it to the Kuhn Company in 1908, and on May 1, 1914, 
when the term came to an end, the bankrupt owed arrears of rent 
amounting to much more than the fund now in dispute. Hébert then 
became the tenant, and took possession of the building and also of the 
Personal property that was still owned by the Kuhn Company, but was 
left on the premises. This property was used by Hébert, and after- 
wards by his receiver, until October 1, 1914, when the Investment 
Company took actual possession of the building. The property may 
hâve been used by the Investment Company alsô, but at ail events it 
was allowed to remain on the premises without charge for rental or 
storage, until it was sold in November by the Kuhn Company's re- 
ceiver. We bave previously stated that the Investment Company 
claimed priority out of the fund for the rent due from Hébert for 
August and September; and it should now be noted that Harry P. 
Kuhn is claiming priority for the arrears due on May 1, not from 
Hébert, but from the Kuhn Company, the preceding tenant. The 
claim in question was disallowed on the ground that on September 
30 Kuhn had no longer the right to distrain thèse goods, and there- 
fore was not entitled to priority under the act of 1836. Accordingly 
the question for décision is whether he had the right to distrain thèse 
particular goods on that date. 

That a tenant in common may distrain for his share of the rent 
is in strictness a dictum in De Coursey v. Guarantee Co., 81 Pa. 217; 
but we hâve no doubt it was intended to recognize Rivis v. Watson, 
5 M. & W. 266, which appears to be an express authority for this 
proposition. In any event, we may lay the De Coursey Case aside. 
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although it has not been disapproved ; for under the facts before us 
we hâve no hésitation in sustaining the claim of Harry P. Kuhn, 
although made in his separate right. It appears that the other tenant 
in common, Wm. R. Kuhn, was largely indebted to the Kuhn Com- 
pany and had so drawn against his individual share of the arrears of 
rent that he had no further interest therein. Moreover, on February 
1, 1914, he had assigned to Harry P. Kuhn ail his interest in the 
lease until the rents coUected should amount to $20,000, a contingency 
that did not happen. Therefore, as Harry P. Kuhn alone was enti- 
tled to receive whatever was still due, we see no reason why he might 
not make the daim in his own right, even (and we need not décide 
the point) if he might hâve been obliged to issue a warrant of dis- 
tress in the names of his brother and himself. 

But when may a distraint be levied ? At common law the right was 
gone when the lease came to an end, and in order to enlarge the right 
the statute of 8 Anne was enacted in 1710, by which a landlord was 
permitted to distrain after the expiration of the term, but with the 
proviso : 

"That such distraint be made wlthln six calendar months after Oie déter- 
mination of the lease, and during the continuance of the landlord's title or 
interest, and the possession of the tenant from whom such arrears are due." 

In Pennsylvania much of this statute was adopted by the act of 
1772 (1 Smith's L,aws, p. 375); but the act goes further than the 
English statute, for it contains no limitation of time, and only re- 
quires : 

"That such distress be made during the continuance of the lessor's title or 
Interest." 

In other words, although the tenant may hâve gone out of posses- 
sion, if his goods remain upon the premises, they are liable to dis- 
traint, and as long as the landlord's title or interest continues he 
may distrain without other limitation of time. 

In Moss' Appeal, 35 Pa. 162, although the lessee had abandoned 
the premises and had forfeited the lease in 1855, nevertheless the 
landlord was allowed priority out of the proceeds of an exécution that 
was not levied until 1858. The lessee had left goods on the premises, 
and thèse were held to be still subject to the landlord's distress. In 
Lewis' Appeal, 66 Pa. 312, a lease expiring in April, 1869, had been 
made, and the landlord had died in September, 1868, devising the 
property to his widow. Under this lease arrears of rent were due, and 
the widow was allowed priority therefor, although she had made a 
new lease from April, 1869, to the same tenant, and although he had 
gone into possession by virtue of this new agreement. But she owned 
the title and the reversion, and this was enough. The court, referring 
to the act of 1772, held as f oUows : 

"There can be no doubt of the [widow's] right, under the provisions of 
this act, to distrain the goods of the tenant on the demised premises, at the 
time of the sheriffs sale, for the arrears of rent which accrued under the 
original lease, after her husband's death, notwithstanding the expiration of 
the term and the subsisting tenancy under the new lease. ♦ * * [A land- 
lord's] right to distrain, after the termination of the term, Is without limita- 
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tlon as to tlme; the statute glves hlm tUs rlght whenever the rent Is in 
arrear, and he retains the title." 

And Whiting v. Lake, 91 Pa. 349, is also in point. There the ten- 
ant had left the premises, the rent being in arrears, and another per- 
son had gone in without a lease. The landlord distrained on this 
person's goods for the arrears due from the tenant, and the distress 
was supported on the express ground that the act of 1772 authorized 
the landlord to distrain, the court saying: 

"The statute of Anne, from whlch ours is copled, Umited the landlord's 
right of distress to six months after the détermination of the lease; but ouï 
act authorizea it whenever there is rent in arrear and the landlord retalns the 
tltle." 

It seems clear, therefore, that, as the Kuhn Company's goods were 
still on the premises, Harry P. Kuhn might hâve lawfully distrained 
them for the arrears due May 1, although the Kuhn Company's lease 
had expired, and although Hébert had taken possession of the building. 
That is, Harry P. Kuhn had the right to distrain them if he still re- 
tained title; and this brings us to the point on which the trustée 
seems to lay most stress. We do not understand the argument to be 
that the landlords were no longer the owners of the reversion on 
September 30, 1914. There are no facts to support this position, 
for, as already stated, the assignment of May 29, to the Investment 
Company merely transferred a chose in action, the right to future 
rents. But the reasoning appears to be that because the landlords 
had made a nevi^ lease to Hébert on May 1, they had somehow parted 
with the right to distrain the goods of the Kuhn Company still on the 
premises for the arrears still due by that company. In our opinion 
the Pennsylvania cases cited to support this proposition — Clifford v. 
Beems, 3 Watts (Pa.) 246; Beltzhoover v. Waltham, 1 Watts & S. 
(Pa.) 416; Greider's Appeal, 5 Pa. 422; Walbridge v. Pruden, 102 
Pa. 1 — are not in point, and we shall not take time to distinguish them. 
It is no doubt true that in some situations (although not in ail) a 
landlord has been denied the right to distrain the goods of one ten- 
ant for arrears of rent due from a preceding tenant; but we hâve 
been referred to no décision that dénies the right to distrain the 
goods of a tenant for his own debt, although his tenancy may bave 
expired, and although a nevf tenant may hâve gone into possession, 
provided, of course, the goods of the first tenant are still on the prem- 
ises. There are no equities in the présent case to take it out of the 
gênerai rule, and we think, therefore, that the claim now under con- 
sidération should hâve been allbwed. 

Upon the pétition of the Bessemer Investment Company the decree 
is affirmed; but upon the pétition of Harry P. Kuhn the decree is 
reversed. 
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CITY OF ASTORIA v. AMERICAN LA FRANCE FIRE ENGINE CO. 

(Circuit Court of Appeals, Ninth Circuit May 17, 1915.) 

No. 2579. 

1. MUNICIPAI, COBPOBATIONS ®=»244 CONTKACTS— VALIDITY — MANNEE OF 

Makino Contbact. 

The charter of the city of Astoria, Or., section 38, confers on the city 
council power to establish and maintain a flre department, to provide 
angines and other apparatus therefor, and to appoint fire commissioners. 
Section 39 provides that the power given the council by section 38 can 
only be exercised by ordlnance, and section 124 provides that the city 
"is not bound by any contract or in any way liable thereon unless the 
same is authorized by city ordinanee and made in writing and by order 
of the council," with the exception of contracts for the payment of a sum 
not exceeding $100. The council by ordinanee created a fire department 
and appointed a committee on fire and water, who should be ex officio 
fire commissioners and should purehase ail supplies for the fire depart- 
ment, subject to the ordinances of the city. Such committee éntered 
into a contract for the purehase of a fire engine under authorlty of a 
vote of the council adopting their report recommending the same, but a 
subséquent ordinanee providlng for payment of the purehase priée vras 
vetoed and never became effective, and the city refused to aecept tte 
engine. Held, that the contract, not being authorized by ordihance as 
speeiflcally requlred by the charter, dld not bind the city, but was void. 

[Ed. Note. — FOr other cases, see Municipal Corporations, Cent. Dig. §§ 
678-681, 683; Dec. Dig. ®=p244.] 

2. Municipal Coepobations <g=361 — Powee to Makb Contbacts— Manneb 

OF Exercise. 

Where a city charter, prescribes the mode in whlch a power conferred 
on the elty shall be exercised, that mode is exclusive, and must be fol- 
lowed whether the power be deemed governmental or proprietary. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
152; Dec. Dig. <S=>61.] 

3. Municipal Cobpobations <®=9248 — Oonteacts— Ratification or Unau- 

THOEIZED CONTEACT, 

Where a city has power to enter Into a contract only in a particular 
form, or mode, it can ratify an unauthorized contract only by foUowing 
the same form or mode. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
S§ 684-686; Dec. Dig. <S=>248.] 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Action at law by the American La France Fire Engine Company 
against the City of Astoria, Or. Judgment for plaintiff, and défend- 
ant brings error. Reversed. 

For opinion below, see 218 Fed. 480. 

A. W. Norblad, of Astoria, Or. (F. C. Hesse and J. T. Jeffries, 
both of Astoria, Or., of counsel), for plaintifï in error. 

Fulton & Bowerman and Bernstein & Cohen, ail of Portland, Or., 
for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

■a — •.Wnr other cases see same toCic & KKY-NUMBER in ail Key-Numbered Digests & Indexe» 
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RUDKIN, District Judge. [ 1 ] This is an action on a written con- 
tract to recover the purchase price of certain fire apparatus for the 
use of the fire department of the city of Astoria. The contract was en- 
tered into on behalf of the city by the committee on fire and water of 
the common council, and, inasmuch as the validity of that contract is 
the only question presented for our considération, a brief référence to 
the provisions of the city charter and the facts leading up to the exécu- 
tion of the contract becomes necessary. The powers of the city coun- 
cil are largely defined by section 38 of the charter, which contains 57 
subdivisions or paragraphs. By paragraph 42 of this section the coun- 
cil has power and authority within the city of Astoria — 

"to make régulations for the prévention of accident by fire; to organize, es- 
tablish and maintain a fire department, wliether paid or voluuteer; to ap- 
point three compétent persons as fire commissioners, and to make and ordain 
rules for the govemment of the fire department; to provide engines ana 
other apparatus for the department" 

Section 39 provides that the power and authority given to the council 
by section 38 can only be exercised or enforced by ordinance, unless 
otherwise provided. Section 124 provides as f ollows : 

"The city of Astoria Is not bound by any contract or in any way llable 
thereon, unless the same is authorized by city ordinance, and made in writlng, 
and by order of the councU, signed by the auditor and police judge, or some 
other person duly authorized, on behalf of the city. But an ordinance may 
authorize any officer or agent of the city, naming him, to bind the city, with- 
out a contract in writing, for the payment of any sum of money not exceed- 
Ing one hundred dollars." 

Section 1 of an ordinance approved June 15, 1897, organized a paid 
fire department for the city with powers and duties to be exercised by 
and through the committee on fire and water of the common council. 
Section 3 of the ordinance provides : 

"The committee on lire and water and their successors in. office shall con- 
stitute and be ex officlo fire commissioners of the fire department of the city 
of Astoria." 

Section 11 provides: 

"The committee on fire and water, the ex officlo fire commissioners, shall 
purchase ail supplies for the fire department and order aU necessary re- 
pairs subjeet to the ordinances of the city of Astoria." 

Section 15 provides: 

"The committee on fire and water, the ex officlo flre commissioners, shall 
report to the common council at least once in each month the expenditures of 
the departnient and other matter pertaining thereto, of public interest; and 
shall in the month of January. of each year report in détail to the common, 
council, the annual recelpts and expenditures of the department, including a 
complète Inventory of ail property in their charge." 

On the 21st day of July, 1913, the committee on fire and water filed 
a communication with the city council, recommending that the com- 
mittee be authorized to obtain priées on another auto fire apparatus, 
and submit the same with recommendations at the next meeting of the 
council. At a meeting of the city council held on the 21st day of July, 
1913, this communication and recommendation was adopted by unan- 
imous vote. On the 4th day of August, 1913, a further communica- 
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tion was presented to the council submitting a price of $9,500 f. o. b. 
Astoria, for the triple combination pump hose and chemical now in 
controversy, and recommending that the committee be authorized by 
the adoption of the report to enter into a contract with A. G. Long, 
agent of the American La France Fire Engine Company for one type 
12, six cylinder combination pump hose and chemical car for the sum 
of $9,500. This report and recommendation was later adopted by the 
council by unanimous vote. On the 6th day of August, 1913, the 
committee on fire and water entered into the contract now in suit with 
the défendant in error, by the terms of which the défendant in error 
agreed to sell the fire apparatus in question for the sum of $9,500, de- 
livery to be made at Astoria, Or., within 60 days f rom- approval of con- 
tract, and the city agreed to pay therefor the sum of $9,500 within 15 
days after delivery and acceptance. Upon the exécution of this con- 
tract a copy was forwarded by mail to the défendant in error, and the 
fire apparatus was manufactured and shipped to Astoria, Or., where 
it arrived during the month of January, 1914. On the 31st day of Jan- 
uary, 1914, the committee on fire and water made a written report to 
the council, stating that the apparatus was acceptable in every way, 
and recommending the passage of an ordinance providing for the pay- 
ment of the purchase price. This report was adopted on the 31st day 
of January, 1914, six members of the council voting in the affirmative, 
and three in the négative. An ordinance was thereupon introduced 
and passed the council on the 2d day of February, 1914, authorizing 
the auditor and police judge to draw a warrant in the sum of $9,500 in 
favor of the défendant in error in payment of the purchase price as 
theretofore recommended. This ordinance was submitted to the 
mayor for his approval, but was by him vetoed, and so far as the rec- 
ord discloses, no f urther action was taken in regard thereto ; at least 
the ordinance never became operative. On the arrivai of the fire ap- 
paratus at Astoria the same was tendered by the défendant in error to 
the plaintiflE in error, and was delivered at the headquarters of the fire 
department. The city refused to accept or pay for the apparatus on 
the ground that the purchase thereof was never authorized by ordi- 
nance, and the présent suit foUowed. The foregoing facts appearing 
on the face of the complaint, a demurrer was interposed on the ground 
that the complaint did not set forth a cause of action. The demurrer 
was overruled, and the plaintiff in error answered over, simply denying 
that the fire apparatus was tendered to the défendant, or was delivered 
at the fire headquarters of the city, or at any other place, denied that 
the same was delivered to the city, and averred that the city never had 
any contract with the plaintiff as alleged in the complaint. A motion 
for judgment on the pleadings interposed by the défendant in error was 
granted, and that judgment is now before us for a review. 

Municipal corporations are créatures of the law, and, as said by 
Chief Justice Marshall in Head v. Providence Insurance Co., 2 Cranch, 
156, 2 L. Ed. 229: 

"ThB act of incorporation Is to them an enabling act ; it gives them ail the 
power they possess; it enables them to contract, and when It prescribes to 
them a mode of contracting, they must observe that mode, or the instrument, 
rio more' créâtes a contract than If the body had never been incorporated." 
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See, also, 28 Cyc. 664, and cases cited. 

But this rule Js elementary, and requires no citation of authorities 
in its support. If, therefore, the power conferred on the city council 
of the city of Astoria by section 38 of the city charter to provide 
engines and other apparatus for the fire department could only be ex- 
ercised by ordinance, as declared in the succeeding section, or if the 
contract in suit falls within the provisions of section 124 of the city 
charter, this action must fail. The power to provide engines and oth- 
er apparatus for the department can only be exercised by ordinance, 
unless otherwise provided, and we hâve been unable to find any pro- 
vision of the charter providing otherwise. Indeed, this question would 
seem to be foreclosed by the décision of the Suprême Court of the 
State of Oregon. Sections 28 and 29 of the charter of the city of Sell- 
wood (L,aws of 1889, p. 503), are in ail material respects similar to sec- 
tions 38 and 39 of the charter of the city of Astoria. By paragraph 
18 of section 28 of the Sellwood charter the city council was granted 
power and authority "to provide for the érection of a city jail, house of 
correction and workhouse, and government and management of the 
same," and by section 29 the power and authority thus given could only 
be exercised by ordinance, unless otherwise expressly provided. And 
in Grafton v. City of Sellwood, 24 Or. 118, 32 Pac. 1026, it was held 
that the power to provide for the érection of a city jail could only be 
exercised by ordinance, and that a contract awarded for the construc- 
tion of a jail building before the ordinance authorizing the same be- 
came operative was null and void. In the course of its opinion the 
court said : 

"Subdivision 18 of section 28 of the charter of Sellwood, flled in the office 
of the secretary of state, February 25, 1889 (Session Lavvs, 188!), p. 503), gives 
the council power 'to provide for the érection of a city jail.' Section 29 pro- 
vides that the power and authority given the council by section 38 can only 
be enforced and exercised by ordinance, unless otherwise expressly provided. 
Section 28 contalns 41 subdivisions giving power to the council. Section 29 
probably refers to section 28 instead of section 38, which relates to the manner 
of taking an appeal from the action of the council to the circuit court. No 
jail could be erected without an ordinance for tliat purpose. Wben the mode 
of procédure is speclally and plalnly prescribed. and limited, that mode is 
exclusive, and must be pursued, or the contract will not bind the corporation. 
Dillon, Municipal Corporations, § 449. Section 14 provides that witbiu tbree 
days after the passage pf an ordinance, copies of the same shall be po^ted in 
at least three publie places in said city, and ail such ordinances shall take 
effect within five days after such notice unless otherwise ordered. 'When or- 
dinances are required to be published before they shall go into effect, this re- 
quirement is essential, and the publication must be in the designated mode.' 
Dillon, Municipal Corporations, § 331. The time when the ordinance of De- 
cember 28, 1891, took effect was a question of fact Any contract entered 
into prior to that time would be void uiider the charter." 

We see no distinction between a contract for the érection of a city 
jail and a contract for the purchase of an engine or other equipment 
for the fire department, and if the power in the one case can only be 
exercised by ordinance, the same rule must apply in the other. 

[2] Nor is there any material distinction in this connection between 
the powers of a municipal corporation when acting in its political and 
governmental capacity and when acting with référence to its private 



OITY or A8TOBIA V. AMBBIOAN LA FRANCE FIEE ENGINE CO. 25 

property as claimed by the défendant in error. The city charter pre- 
scribed the mode in which the power to provide engines and othei 
apparatus for the department should be exercised, and that mode must 
be followed whether the power be deemed governmental or proprie- 
tary. 

"The distinction taken between the powers of a municipal corporation 
vvhen acting in Its poUtical and governmental character and when actlng with 
refcrence to its private property bas no application to the questions involved 
in the case at bar. Its powers, whether regarded as politlcal or govemmental, 
or those of a mère private corporation, could be exercised only in conformity 
wlth the provisions of the charter. The Législature could impose such re- 
strictions as it thought proper ; and it saw proper to require. the f ormalities 
of législation for the disposition of the clty property, as it did for the imposi- 
tion of taxes, the régulation of the flre department, and matters conriected 
with the gênerai welfare of the city." Per Fleld, C. J., in McOracken v. San 
Francisco, 16 Cal. 591, 621. 

So in this case, if the city could only exercise the power to provide 
engines and other apparatus for the department by ordinance, it is im- 
material whether in the exercise of that power it was acting in a gov- 
ernmental or purely private capacity. Inasmuch, therefore, as the city 
could only act by ordinance, and did not so act, the contract in 
suit is void, and it is probably immaterial to inquire whether it also 
comes within the condemnation of section 124 of the city charter. It 
seems, however, impossible to avoid the conclusion that the contract is 
void for that reason also. The section provides in the most positive 
terms that the city of Astoria is not bound by any contract, or in any 
way liable thereon, unless the same is authorized by city ordinance, 
and made in writing, and by order of the council, signed by the auditor 
and police judge, or some other person duly authorized on behalf of 
the city. This plain unequivocal language is made plainer still by an 
exception in favor of certain contracts of minor importance, and it 
would seem that every contract of the city must fall either within the 
gênerai prohibition or within the exceptions. Contracts in violation 
of similar statutory provisions hâve very generally been declared void. 
In Arnott v. City of Spokane, 6 Wash. 442, 33 Pac. 1063, the court 
after quoting a similar provision of the charter of Spokane Falls, said : 

"The contention of the appellant is that uelther the bridge committee nor 
the mayor had any right or power to bind the city by any agreement or con- 
tract not made In writing, and signed by some person duly aluthorized to exé- 
cute it Upon this point we hâve no doubt of the correctness of appellanfs 
position. Whlle a municipal corporation would, unless restricted by law, hâve 
a right to make contracts in référence to its corporate business in any manner 
it might deem proper, yet, where the mode of contracting is expressly pro- 
vided by law, no other mode can be adopted whlch will blnd the corporation. 
This prlnclple results from the fact that municipal corporations dérive al] 
thelr powers from their charters. * • * In fact, so far as we hâve ob- 
«erved, the authorities are practically uniform on this question-" 

See, also, Paul v. Seattle, 40 Wash. 294, 82 Pac. 601. 

The only authority cited against this rule is Beers v. Dalles City, 16 
Or. 334, 18 Pac. 835. In that case the action was brought on a city 
warrant given for labor performed on a sewer, and the court held that 
a provision of the charter of Dalles City similar to section 124, supra, 
had no application to the case: P'irst, because the provisions of the 
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city charter under which the labor was performed on the sewer were 
complète within themselves, and left the mode of doing the work and 
paying therefor entirely to the discrétion of the city council ; and, sec- 
ond, because the provision had no application to executed contracts. 
It was expressly admitted, however, that the provision would apply 
where an ordinance v^ras required by the city charter, and inasmuch 
as an ordinance was required in this case, the Beers Case is not con- 
trolling. 

[3] There is no merit in the claim that the city is estopped. To so 
hold would, in a large measure, abrogate the city charter. If the con- 
tract was void when made, it is still void unless ratified by compétent 
authority, and there has been no such ratification. 

"To détermine the effect of thèse acts, as a ratification of the sale, It is 
necessary to consider the conditions essential to a valld ratification. To ratlf y 
Is to give validlty to the act of another. A ratification is équivalent to a pre- 
vious authority. It orterates upon the act ratified in the same manner as 
though the authority had been orlginally given. It follows, as a conséquence, 
that where the authority can orlglnally be conferred only in a particular fonn 
or mode, the ratification, must follow the same form or mode. Thus, if an 
authority to exécute a deed of a private person must be under seal, the rati- 
fication of the deed must be also under seal ; and where an authority to do 
any particular act on the part of a corporation can only be conferred by ordi- 
nance, a ratification of such act can only be by oi-dinanCe." 

"It may sometimes seem a hardship upon a contractor that ail compensation 
for work done, etc., should be denied him ; but it should be remembered that 
he, no less than the officers of the corporation, when he deals in a matter ex- 
pressly provided for In the charter, is bound to see to it that the charter is 
complled with. If he neglect this, or choose to take the hazard, he is a mère 
volunteer, and sufEers only what he ought to hâve anticipated. If the statute 
f orblds the contract which he has made, he knows it, or ought to know it, be- 
fore he places his money or services at hazard. The analogy drawn f rom the 
obligation of an individual to pay for work which he accepts, although there 
has been no previous contract for its performance, whoUy falls to reach the 
présent case. Hère, neither the officers of the corporation nor the corporation, 
by any of the agencies through which they act, hâve any power to create the 
obligation to pay for the work, except in the mode which is expressly pre- 
scribed in the charter; and the law never implies an obligation to do that 
which it forblds the party to agrée to do." Zottman y. San Francisco, 20 Cal. 
96, 81 Am. Dec. 96. 

It is only necessary to add that the ordinance creating the fire de- 
partment and providing that the fire and water committee should pur- 
chase ail supplies for the fire department and order ail necessary re- 
pairs, subject to the ordinances of the city, is not a compliance with 
the charter requirement that the power granted to the city council to 
provide engines and other apparatus for the department can be exer- 
cised only by ordinance. We are therefore of opinion that the con- 
tract in suit is void, and there can be no recovery thereon. Had the 
city accepted the fire apparatus and appropriated the same to its own 
use, an action in some form might lie against it, but that question is 
not now before us. 

For the reasons stated the judgment is reversed and the cause re- 
manded, with directions to sustain the demurrer to the complaint, and 
for further proceedings not inconsistent with this opinion. 
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UNITED STATES v. ST. PAUL, M. & M. RY. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. May 27, 1915.) 

No. 2564. 

1. Public Lands <g=jl20— Suits foe Canceixation or Patents— Statutoet 

Limitation. 

Act March 2, 1896, a 39, § 1, 29 Stat. 42 (Oomp. St. 1913, § 4901), limita 
the time witliin which suits may be brouglit for the cancellatiou of pat- 
ents to lands issued under raUroad or wagon road grants, either before 
or after Its enactment, "provided that no suit shall be brought or main- 
talned, nor sliall recovery be had for lands or the value thereof, that 
were certifled or patented in lieu of other lands covered by a grant 
wliich were lost or rellnquished by the grantee in conséquence of the fall- 
ure of the govemment or its officers to withdraw the same from sale or 
entry." Held, that such proviso is not limited to lands patented prior to 
the passage of the act, but appUes as weU to lands patented after that date. 

[Ed. Note.— For other cases, see Public Lands. Cent. Dig. §§ 332-335; 
Dtec. Dig. <g=120.] 

2. Statutes iS=»263 — Consteuction — Prospective Opération. 

Législative acts are presumed to be prospective in thelr opération, and 
courts will not Umit them to past acts or past transactions, unless such 
clearly appears to bave been the législative intent. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §S 344, 349; Dec. 
Dig. <S=»263.] 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; George M. Bourquin, Judge. 

Suit in equity by the United States against the St. Paul, Minne- 
apohs & Manitoba Railway Company and the Great Northern Rail- 
way Company. Decree for défendants, and the United States ap- 
peals. Affirmed. 

Burton K. Wheeler, U. S. Atty., of Butte, Mont., Homer G. Mur- 
phy, Asst. U. S. Atty., of Helena, Mont, and Frank Woody, Jr., Asst. 
U. S. Atty., of Butte, Mont., for the United States. 

Veazey & Veazey, of Great Falls, Mont., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. [1] By Act March 3, 1857, c. 99, U 
Stat. 195, and Act March 3, 1865, c. 105, 13 Stat. 526, there was grant- 
ed to the territory of Minnesota certain public lands for the purpose of 
aiding in the construction of railroads in that territory. The appellee 
the St. Paul, Minneapolis & Manitoba Railway Company has suc- 
ceeded to ail the rights and privilèges of the territory of Minnesota 
under the provisions of thèse acts. At the time the grant was made 
the Missouri river formed the western boundary of the territory, but 
soon thereafter the state of Minnesota was admitted into the Union, 
with its western boundary fixed at a point considerably east of the 
western boundary of the former territory. In the administration of 
this land grant the land department held that it was the fixed policy 
of the govemment to limit grants in aid of railroads wholly within a 

^g=;3For otlier cases see same topic & KBY-NUMBEE in ail Key-Numbered Digests & Indexas 
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State or territory to lands lying within the same state or territory, and 
the daim of the railroad company to lands within the limits of the 
grant, but without the limits of the state of Minnesota, was rejected. 
In St. Paul, etc., Ry. Co. v. Phelps, 137 U. S. 528, 11 Sup. Ct. 168, 
34 L. Ed. 767, it was held that the spécifie terms of the act of Con- 
gress could not be limited or controlled by any gênerai governmental 
policy, and the title of the railway company to lands within the lim- 
its of the grant, but west of the western boundary of the state, was 
accordingly confirmed. To obviate the hardships to settlers resulting 
from this décision, Act Aug. 5, 1892, c. 382, 27 Stat. 390, entitled 
"An act for the relief of settlers upon certain lands in the states of 
North Dakota and South Dakota," was passed. The preamble to that 
act recites that: 

"Whereas, under the rullngs of the General Land Office the extension into 
Dakota Territory, now states of North Dakota and South Dakota, of the 
limits of the grants of land made by Congress to ald in the construction of 
the several lines of railroad now owned by the St. Paul, MinneapoUs & Man- 
Itoba BaUway Company was denied, and in conséquence of sald rullngs lands 
within the limits of the sald grants in * * * said states hâve been 
clalmed, settled upon, oecupled, and Improved by numerous persons in good 
falth under eolor of title or of rlght to do so derived from the varions laws 
of the United States relating^ to the publie domain, and are now cl;)ime<l by 
them, thelr heirs, or assigna, and ttiany of sald lands hâve actually been pat- 
entée to such occupants or to their grantors; and whereas, under récent con- 
struction of said grants the said occupants, improvers, or purchasers, are 
liable to be evicted from their holdings: Now, therefore, for the purpose of 
relleving the said occupants, Improvers, and purchasers of the said granted 
lands from the hardship of being now deprived of the same under the cir- 
cumstances aforesaid, be it enacted," etc. 

Section 1 then provides: 

"That the Secretary of the Interlor shall, as soon as conveniently niay be 
done, cause to be prei>ared and delivered to the said railway company a llst 
of the several tracts which hâve been purchased, clalmed, oecupled, and im- 
proved, as stated in section two of this act, and are now claimed by such 
purchasers or occupants, their heirs or asslgns, according to the smalîest 
govemment subdivisions. Within a reasonable tinie after the receipt by the 
said railway company of the said llst, it shall exécute under its eorporate 
seal and deliver to the Secretary of the Interlor its deed of conve.yniice re- 
leasing to the United States ail its claims upon the lands described lu said 
llst, and shall also procure and cause to be released to the United States aU 
liens and claims to said lands derived through or under said company, 
whereupon ail right, title, and interest of the said railway company to each 
of such tracts shall revert to the United States, and such tracts shall be 
treated, under the laws thereof, in the same manner as if no rights thereto 
had ever vested in the said railway company. ♦ • • " 

Section 2 provides: 

"That the sald railway company Is hereby perniltted to sélect, in lieu of 
any lands forming odd-numbered sections or parts thereof situated in the 
state of North Dakota or In the state of South Dakota, within the ten-mile 
limits of a grant of lands made to the territory of Minnesota * * • op- 
iwsite to and coterminous with such portion of said railroad as was con- 
strueted and eompleted within the time required by the sald grant and the 
acts amendatory Uiereof for the construction and completion of the whole 
of said railroad, whlch, prior to January first, anno Domlni elghteen hundred 
and ninety-one, any person had purchased or occupied or improved, in good 
faits., under color of title or rlght to do so, derived from any law of the 
United States relating to the publie domain, but not including any lands wltii- 
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In the limlts of the grant, to aid In the construction of the St. Vincent branch 
of said road, as located under the act of March tliird, eighteen liundred and 
seventy-one, upon wMch any person or persons liad, in good faiOi, settled and 
made or acquired valuable improvements tliereon prior to Marcb, eigliteen 
hundred and seventy-seven, an equal quantity of non minerai public lands, so 
classifled as non minerai at ttie time of actual govemment survey wbich has 
been or shall be made, of the TJnited States not reserved and to which no ad- 
verse rigbt or claim shall hâve attached or hâve t^en initia ted at the time of 
the making of such sélection lying within any state Into or through. wMchi 
the railway owned by said • * * company runs, to the extent of the landst 
so rellnquished and released. • • • " 

Section 3 provides: 

"That upon the flling by the said railroad company, at the local land office 
of the land district In whlch any tract of land selected in pursuanee of this 
act shall lie, a list descrlblng the tract or tracts selected, and the payment 
of the fées prescribed by law in analogous cases, and the approval of the 
Secretary of the Interior, he shall cause to be executed. In due form of law, 
and deliver to said company, a patent of the United States, conveying to it 
the lands so selected. • • • " 

On the 31st day of March, 1906, the appellee the St. Paul, Minne- 
apolis & Manitoba Railway Company filed in the United States land 
office at Kalispell, Mont., a certain list of lands, describing, among 
others, the lands now in controversy, pursuant to the provisions of 
section 2 of the act of 1892, supra. This list was thereafter approved 
by the Secretary of the Interior, and on the 24th day of June, 1907, 
a patent issued therefor. The présent suit was instituted by the 
United States to set aside this patent on the ground of fraud and 
mistake — fraud on the part of the railway company in representing 
that the land was nonmineral in character, and mistake on the part 
of the Land Department in failing to notify the register and receiver 
of the United States land office at Kalispell, Mont., that the glands had 
been classified as minerai by the board of minerai land examiners 
under Act Feb. 26, 1895, c. 131, 28 Stat. 683, and of a décision of 
the Secretary of the Interior approving and sustaining this classifica- 
tion. Inasmuch as the right of the government to maintain the suit 
at ail is the only question presented for our considération, a more 
detailed statement of the allégations of the bill of complaint is deemed 
unnecessary. 

Section 1 of Act March 2, 1896, c. 39, 29 Stat. 42 (Comp. St. 1913, 
§ 4901), provides as f ollows : 

"That suits by the United States to vacate and annul any patent to land& 
heretofore erroneously issued under a railroad or wagon road grant shall 
only be brought wlthln five years from the passage of this act, and suite 
to vacate and annul patents hereafter Issued shall only be brought within 
six years after the date of the issuance of such patents, and the limitation 
of section eight of chapter five hundred and sixty-one of the Acts of the 
Second Session of the Fifty-First Congress and amendments thereto Is ex- 
tended accordingly as to the patents herein referred to. But no patent to any 
lands held' by a bona flde purchaser shall be vacated or annulled, but the 
rlght and title of such purchaser is hereby conflrmed: Provided, that no 
suit shall be brought or maintained, nor shall recovery be had for lands or 
the value thereof, that were eertified or patented in Heu of other lands cov- 
ered by a grant which were lost or rellnquished by the grantee in consé- 
quence of the failure of the government or its officers to withdraw the same 
from sale or entry." 
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The court below held that the prosecution o£ the présent suit was 
prohibited by the proviso to the latter section, and from the decree 
of dismissal this appeal was allowed and prosecuted. 

Notwithstanding a suggestion in the government brief to the con- 
trary, we think it clearly appears from the allégations of the bill of 
complaint that the land in controversy was patented to the railway 
Company "in lieu of other lands covered by a grant which were lost 
or relinquished by the grantee in conséquence of the failure of the 
government or its officers to witbdraw the same from sale or entry." 
The patent was applied for and issued under the act of 1892, and the 
lands granted by that act were in lieu of lands relinquished by the 
railway company in conséquence of the failure of the government 
and its officers to withdraw the Dakota lands within the limits of 
the original grant from sale or entry. Does, then, the proviso to 
the act of 1896 prohibit the maintenance of this suit? Such would 
seem to be the plain import of the language used, but we will consider 
briefly the argument of the government in support of the opposite 
view.' 

[2] It is first contended that the proviso has no application to this 
case, because it is by its terms limited to lands patented prior to 
the passage of the act. We cannot so construe it. In a former part 
of the section spécifie référence is made to patents heretofore errone- 
ously issued, and to patents hereafter issued, and if Congress in- 
tended to limit the proviso to lands patented prior to the passage of 
the act it would hâve used appropriate and spécifie language for that 
purpose. The expression "that were certified or patented" refers 
to the mode in which the title was acquired rather than to the time 
of its acquisition. Législative acts are presumed to be prospective in 
their oper.ation, and courts will not limit them to past acts or past 
transactions, unless such clearly appears to hâve been the législative 
intent. Why grants of this particular kind were excepted from the 
gênerai rule permitting suits to annul land patents we are not ad- 
vised. The reason suggested by the railway company, namely, that 
the company had relinquished lands, the title to which had been con- 
firmed by a décision of the Suprême Court of the United States, and 
was awarded lands with an equally indefeasible title, does not appeal 
to us. Had the proviso been attached to the lieu land or relief act 
of 1892, the reason suggested would be a cogent one; but, when we 
find it attached to an enactment years later in point of time and of 
gênerai application, the argument loses ail its force. But we may 
only consider the reason for the enactment as an aid to construction, 
and we see no reason why patents issued prior to the passage of the 
act should stand upon a différent footing from patents issued there- 
after. We are far from convinced that Congress so intended. 

The contention on the part of the government that the proviso does 
not apply where patents hâve been procured through fraud on the 
part of the grantee, or through mistake on the part of the government 
or its officers, or where minerai lands hâve been patented under agri- 
cultura! land laws, or vice versa, calls for but passing notice. Fraud 
and mistake are the principal grounds, if not the only grounds, upon 
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which land patents can be assailed or annulled, and to hold that the 
act does not apply in such cases would be to repeal it by judicial con- 
struction. As said by the Suprême Court of the United States in 
United States v. Winona, etc., Ry. Co., 165 U. S. 463, 476, 17 Sup. 
Ct. 368, 371 (41 L. Ed. 145) : 

"tJnder the benign influence of thls statute It would matter not what the 
mlstake or error o£ the Land Department was, what the frauds and misrep- 
resentations of the patentée were, the patent would become eoncluslve as a 
transfer of the tltle, providlng only that the land was public land of the 
United States and open to sale and coaveyance through the Land Depart- 
ment" 

This case was approved in United States v. Chandler-Dunbar Wa- 
ter Power Co., 209 U. S. 447, 450, 28 Sup. Ct. 579, 580 (52 L. Ed. 
881), where the court said : 

"The patent had been issued In 1883 by the Président in due form and in the 
regular way. Whether or not he had authorlty to make It, the United States 
had power to make It, or to validate It when made, since the interest of the 
United States was the only one concerned. We can see no reason for doubt- 
ing that the statute, whlch Is the voice of the United States, had that effect. 
It Is said that the instrument was void, and hence was no patent But the 
statute présupposes an instrument that might be declared void. When It ïe- 
fers to 'any patent heretofore issued,' it describes the purport and source 
of the document, not its légal effect. If the act were conflned to vaUd pat- 
ents, it would be almost or quite without use." 

If a bill of complaint to annul a patent charged neither fraud nor 
mistake, the défendant would require the aid of no statute of repose, 
no statute of confirmation, for his protection. He would find ample 
défense and protection in the deficiencies of the complaint itself . 

We are satisfied, therefore, that the prosecution of this suit is pro- 
hibited by law, and the decree of the court below is accordingly af- 
firmed. 



LUM KIM V. UNITED STATES. 

(Circuit Ctourt of Appeals, Sixth Circuit July 20, 1915.) 

No. 2622. 

1. Evidence ®=ï333 — ^Recoeds— Statutobt Pbovisions. 

An instrument, called a blrth eertiflcate, which gives the person's name, 
Bex, race, date of birth as August 8, 1880, names of parents, with their 
place of nativlty, occupation of father, résidence of parents, and name of 
midwife, verilied by affidavit made 28 years after the birth of the person, 
and bearing Indorsements containlng the name of a physician and the ré- 
citai: "Oertlficate of Birth [person's name]. Compared. Recorded at 
request of [physician'sname] in book blank of Certiflcate of Birth," and 
signed by deputy recorder — Is not admissible under Pol. Code Cal. § 3075, 
enacted in 1872 and remaining In, force until 1905, and requlring ail phy- 
i^clans and professional midwives to keep a register of the time of eaeh 
birth In which they assist professionally and section 3077 as amended In 
1878 and in force until 1905, requiring ail persons reglstering births to 
ffle quarterly with the county recorder a certlfied copy of the register, or 
Tjnder Act March 18, 1905 (St 1905, p. 104), replacing the sections, and re- 
quiring physieians and midwlves assisting at a birth to retum in writlng 

C=9For otber caseÂ eee same toplc à KEY-NUMBER in ail Key-Numbered Qigests & Indexes 
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withîT 5 (lays thereafter to the eoùnty recorder a certiflcate of registry ot 
birth containin,? enumerated facts. 

[Ed. Note.— For other cases, see Evldeace, Cent Dig. §§ 1247-1257, 1259- 
1265; Dec. Dlg. ®=333.] 

2. Alieus <S=>32 — Déportation of Citinese— Evidence— Findings. 

h. flndlng of the trial judge who saw the wituesses in a proceeding to 
déport a Chinese person will iiot be disturbed. 

[Ed. Note.— For other cases, se« Allens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=332.] 

3. Aliens <S==>32 — Déportation of Chinese— Bukden of Pboof. 

A Cliinese person has the burden of showing hls right to remain in the 
United States in proceedings to déport him. 

[lid. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. <S=32. 

What Chinese persons are excluded f roui the United States, see note to 
Wong You V. United States, 104 0. C. A. 538.] 

Appeal from the District Court of. the United States for the East- 
^rn Division of the Northern District of Ohio ; WilHâni R. Day, Judge. 

Proceedings by the United States for the déportation of Lum Kim, 
•K Chinese person. From an order affirming an order of déportation, 
Lum Kim appeals. Aiîirmed. 

J. T. Sullivan, of Cleveland, Ohio, for appellant 

C. "R. Album, Asst. U. S. Atty., of Cleveland, Ohio, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge. Lum Kim was arrested in Cleve- 
knd, Ohio, March 5, 1913, upon a warrant charging him with being 
"?. Chinese person and of Chinese descent," and "unlawfully in the 
llnited States, * * * and not lawfuUy entitled to remain therein." 
Upon his appearance with counsel before a United States commis- 
sioner, admission was niade that défendant is "a Chinaman and of 
Chinese descent," and, no other évidence being présentée by either 
side, défendant was ordered to be deported to the republic of China. 
The cause was appealed to the District Court and there tried upon ad- 
verse testimony and exhibits, and the order of the commissioner was 
affirmed. Défendant appeals. 

[1] At the trial in the District Court adjuission was again made that 
défendant is "a Chinaman," and the défendant then, by way of dé- 
fense, assumed the burden of showing that he is a native-born citizen 
of the United States. He testified that he was 33 years old and a laun- 
dryman ; that he was born at Cortland, Cal., and, at the âge of 7 or 8 
years, was taken by an uncle to St. Louis, where he remained some 23 
years, living with the uncle and working for him in a laundry part of 
the time; and that 2 years before the trial he removed to Cleveland 
and worlced there in a restaurant. It appears that his parents and the 
uncle mentioned returned to China and died before the trial. The évi- 
dence hère is similar in material parts to évidence relied on by défend- 
ant in Ng You Nuey v. United States (decided by this court June 8, 
1915), and to the extent of such analogy the décision in that case must 

<fi — .Fnr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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rule this one. Indeed, in view of tliis correspondence in facts, it will 
be necessary specifically to pass upon only one additiônal matter hère. 
An instrument, called a birth certificale, was received in évidence in 
the instant case. It in ternis gives defendant's name, sex, race, date of 
birth, names of parents, with their place of nativity (China), occupa- 
tion of father, résidence of the parents (Cortland, Sacramento), and 
name of midwife. The paper appears to hâve been subscribed and 
sworn to by one Wang Long Bong before a notary public in the city 
and county of San Francisco. The affiant states that he is a marchant 
residing in San Francisco, that he knows the contents of the "fore^ 
going certificate," and that he is acquainted with défendant and also 
was with defendant's parents in their lifetime. The record contains 
two copies of the instrument, and one of them is accompanied by a 
photograph, which the affiant states to be that of défendant. The date 
of defendant's birth as there given is August 8, 1880, but the affidavit 
was not made until July 10, 1908. The instrument bears indorsements 
in substance as follows: 

"4841.80. Dr. Thos. Y. Kimlan, 649 Kearney St., S. P. Indexed. Certificate 
of Birth Lum Kim. Compared. Recorded at request of Thos. Y. Kimlai). 
July 11, 1008 * • * in bock blank of Certificate of Birth, page 223, 
Sacramento county records. C. A. Root, Recoi-der; C. J. Clienn, Deputy." 

Section 3075 of the Political Codé of California, enacted in 1872 
(1 Deering Ann. Code and Statutes), and continued in force until 190S 
(1 Kerr Cyc. of Cal.), provided: 

"Ali physidans and professional midwives must keep a registry of tjie 
time of each birth at which they assist professionally, the sex, race, ftnd 
eolor of the child, and the names and résidence of the parents." 

Section 3077, as amended in 1878 (1 Deering, Ann. Code and Stat- 
utes), and continued until 1905 (1 Kerr, Cyc. of Cal.), provided among 
other things : 

"AU persons registerlng • • * blrths • • * must quarterly file 
with the county recorder a certifled copy of their register. • • *"i 

The instrument in question does not purport tb bè a certified copy, 
nor even a copy, of anything theretofore registered and filed, in ac- 
cordance with the requirements of the statutory provisions which were 
in existence at the date of defendant's birth and continued in force 
for almost 25 years thereafter. Thèse provisions, it is true, were re- 

Ht Is tobe observed that on March 18, 1905, thie pi;(>vIsions of thèse two 
sections were In effect rèplaced by araendment of section 3077 (Stat. and 
Amend'ts of Codes of Cal., Sess, 1905, or 1 Kerr, Cyc), which provides: "Phy- 
sidans, midwives * • • asslsting at a birth shaU return in writing with- 
In five days thereafter to thei county recorder of the county where such birth 
takes place in such form as may be prescribed by the state reglstrar a cer- 
tificate of registry of such birth which shall contain among other matters, the 
time and place of such birth, name, sex, race. • * • In case there shall 
be no physiclan, midwife, or nurse attending at such birth, then It shall be 
the duty of the parents of any child bom in thls state (and if there be no par- 
ent allve, then the next of kln of said child) wlthin ten days after such birth to 
report in writing to the recorder of the county * • ♦ where such binb 
takes place, * * ♦ the date, place and re^dence, name, sex, ♦ • • « 
etc. (St 1905, p. 104.) 
226 F.— 8 
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placed in 1905, but by even more drastic reqiiirements, which are still 
in force, as to fegistration. According to the instrument défendant 
was born in Sacramento county, August 8, 1880, and yet this paper 
was executed in the city and county oîi San Francisco and filed with 
the recorder of Sacramento county 28 years after the birth. Défend- 
ant testifies that his uticle forwarded the paper to WangXong Bong 
"for his signature," and that the paper was obtained when défendant 
was contemplating a trip to China. It is fairly to be inferred from 
the record that Wang Long Bong aind the def endant-had never met, 
and that neither had ever seen the other ; it was thèref ore impossible 
for Bong to identify the photograph of défendant. No explanation is 
given fior the présence of the name of the physiciah, which appears 
twice among the indorsements upon the paper. The name alone of 
a midwife is shown in the portion of the certificate where that of the 
physician should appear, if in truth he was présent at the birth of de- 
fendant. fWe agrée with the ruling made in Lee Yuen Sue v. United 
States, 146 Fed. 670, 671, 71 C. C. A. 96, 97 (C. C. A. 9th Cir.), where 
it was said in passing upon the validity of a similar instrument: 

"Thls paper was not légal évidence. It was not prepared as required by 
law * • * and was of no force whatever as a légal document." 

[2, 3] Counsel for défendant calls attention to the fact that at one 
stage of the hearing below the learned trial judge thought the défend- 
ant had made a prima facie défense. The opinion çhows, however, that 
upon fiurther considération the judge became convinced that the évi- 
dence failed to sustain the défense. He was possessed of expérience 
in this class of cases, he saw and heard the witnessés, and we should 
hesitate to disturb his conclusion, since it depended largely upon the 
credibility of défendant. We may add that we hâve examined the 
record and briefs attentively and, upon ail the considérations men- 
tioned, hâve become convinced that the défendant has not sustained 
the burden which rested upon him of showing that he is a native-born 
citizen of the United States. . 

The order is accordingly afifirmed. 



THE JAMES L. MORGAN. 

THE NEW BRUNSWICK 

(Circuit Court of Appeals, Second Circuit. June 22, 1915.) 

Nos. 291, 292. 

OOIilSION <®=>94 — OVERTAKINQ VESSEL — VIOLATION 01" RULES^COLLISION 

WITH TimBD Vbssei.. 

The steam llgbter Morgan, passing: down the Hudson river, overtals- 
Ing and desiring to pass to the starboard side of the ferryboat New Bruns- 
wick, gave a one-blast signal, but was answered with two blasts. She per- 
slsted, however, and about the same tlme the New Brunswick changetl 
her course to cross ahead of the Morgan, which then went to starboard 
and came into collision with the tug Bush, also passing down. iîeW, 
that bpth the lighter and ferryboat v^çre in fault for violation of rule H 

ttssE'or otlier cases see same toplo & KBY-NUMBBR in ail Key-Kumbered Digests & Indexes 
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of the Inland Navigation Rules (Act June 7, 18&7, c. 4, § 1, art. 18, 30 Stat. 
100 [Comp. St. 1913, § 7892]), which provides that "under no circumstances 
shall the vessel astern attempt to pass the vessel ahead until • * * sald 
vessel ahead shall signify lier wUlingness by blowing the proper signais," 
and that "the vessel ahead shall In no case attempt to cross the bow or 
orowd upon the course of the passing vessel." 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 197-199; Dec. 
Dig. <g=»94. 

Overtaklng vessels, see note to The Bebecca, 60 C. O. A. 254.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit for collision by the Bush Terminal Company, owner of the 
steam tug Eleanor Bush, against the steam lighter James L. Morgan, 
General Lighterage Company, claimant, and the ferryboat New Bruns- 
wick, Pennsylvania Railroad Company, claimant, impleaded. Decree 
against the New Brunswick alone, and her claimant appeals. Modified. 

For opinion below, see 212 Fed. 970. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Chauncey I. Clark, both of New York City, of 
counsel), for appellant. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for The James L. Morgan. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for appellee Bush Terminal Co. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. May 6, 1912, the steam lighter James L. 
Morgan was bound down the Hudson river with the steam tug Eleanor 
Bush, also bound down ahead on her starboard hand, and the ferry- 
boat New Brunswick, also bound down on her port hand, and ahead 
of ail a tow of sand scows on a hawser bound down. 

Certain facts are conceded: 

First, an exchange of whistles between the Morgan and the New 
Brunswick, the former blowing one and the latter two. Each vessel 
claims to hâve blown fîrst, the Morgan also alleging that the signal 
was exchanged twice. Thèse différences are immaterial, the important 
considération being that the Morgan and the New Brunswick differed 
as to the course of navigation tQ be folio wed. 

Second, that shortly after this exchange of signais the New Bruns- 
wick blew an alarm and stopped, and that the Morgan sheered eight 
to ten points to starboard into the port sideof the Bush. 

The owriers of the Bush filed a libel to recover their damages against 
the Morgan whose owners brought'in' the New Brunswick under the 
fif ty-ninth rule in admiralty. , ^ 

The District Judge treated the casé as falling under the sta,rboard 
hand article 19 of the Inland Régulations of 1897 (Act June 7„ 1897, c, 
4, § 1, art. 19, 30 Stat. 101 [Comp. St. 1913, § 7893]), the New Bruns- 
wick being the burdened and the Mofgan the privileged vessel. He 
accordingly directed a decree for the libelant against the Pennsylvania 

SssFOT other casas see same toplc & KBY-NUMBER la ail Key-Nùmbëred Disests & Ihdezés 
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Railroad Company, claimant of the New Brunswick, the libelant to 
pay costs to the claimant of the Morgan. 

We are satisfied that the three vessels were proceeding down the 
river on substantially parallel courses, and that the Morgan, the faster 
vessel, was overtaking the other two. The danger signal of the New 
Brunswick followed by the sudden sheer of the Morgan is not so con- 
sistent with the steady maintenance of crossing courses as it is with 
a change of the New Brunswick f rom a parallel to a crossing course 
and the insistence of the Morgan to pass on the starboard side of the 
New Brunswick against her protest. 

The overtaking rule (article 18, rule 8) of the Inland Régulations of 
1897 is: 

"Rule 8. When steam vessels are runniiig in the same direction, and tlie 
vessel whlcih Is astem shall désire to pass on the rlght or starboard hand of 
the vessel ahead, she shall give one short blast of the steam whlstle, as a signal 
of such désire, and if the vessel ahead answers with one blast, she shall put 
her helm to port ; or if she shall désire to pass on the lef t or port side of the 
vessel ahead, she shall give two short blasts of the steam whistle as a signal 
of such désire, and if the vessel ahead answers with two blasts, shall put her 
helm to starboard ; or if the vesel ahead does not think it saf e for the ves- 
sel astem to attempt to paas at that point, she sliall immedlately signify the 
same by giving several short and rapid blasts of the steam whistle, not less 
than four, and under no circumstances shall the vessel astem attempt to pasa 
the vessel ahead until such tlme as they hâve rteached a point where it can 
be safely done, when said vessel ahead shall signify her wilUngness by blow- 
ing thè proper signais. The vessel ahead shall in no case attempt to cross the 
bow or crOwd upon the course of the passlng vessel." 

Both vessels were at f ault under this rule ; the Morgan for persisting 
in passing on the starboard side of the New Brunswick without her 
consent and against her protest, and the New Brunswick for changing 
her course. The decree is modified, and the court below directed to 
enter the usual decree for haïf damages in favor of the libelant against 
the steam lighter James L. Morgan and the ferryboat New Brunswick, 
with costs of this court to the claimant of the New Brunswick. 



THE MINNIB. 

THE VALENTINE. 

(Circuit Court of Appeals, Second Circuit. June 25, 1915.^ 

Nos. 299, 300. 

1. CoixisioN ®=»125 — Suit fob Damages— Failueb or Proof. 

A libel for collision held properiy di^missed on the ground that Ubelant 
had not sustained the burden p( proof because it could not be determined 
on the confllctlng évidence whièh. I^essel was in fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 266-279 ; Dec. 
Dig. <S=>125.} 

2. Admieamt <S=>117 — Appeixatb Peoceduee — Amendments and Teial op 

Cause Anew. 

Although on an appeal in admiralty in the second circuit a cause may 
be trled de novo, issues not made by the pleadings nor tried in the court 

4=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgeats & ladexea 
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below will not be heard unless the pleadlngs are amended and notice glven 
wlthin the Urne prescribed by court rule 7 (208 Fed. xxli, 124 C. C. A. 
xxil). 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 74&-757 ; Dec. 
Dlg. ®=3ll7. 

Nature ot hearing on appeal, admission of new proof, see note ta Tbe 
Venezuela, 3 C. C. A. 322.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit for coIHsion by the Staples Transportation Corhpany, owner of 
the coal barge Canton, against the steam tug Minnie and barge Valen- 
tine, the Thames Towboat Company, claimant, the steam tug Watuppa, 
impleaded; and by Henry H. Reed, cargo owner, against the same. 
Decree dismissing libels, and libelants appeal. Affirmed. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for Staples Transportation Co. 

A. B. A. Bradley, of New York City, for Reed. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1] September 11, 1913, there lay at anchor 
in a line along the eastern edge of the channel opposite the coal docks 
of the Pennsylvania Railroad Company at South Amboy, N. J., a 
schooner, above her the loaded coal barge Canton and above her still 
other barges. The channel is narrow, runs northwest and southeast, 
and the tide was ebb. A schooner was coming down on the west side 
of the channel above the Canton on her port tack, and the tug Minnie 
was coming up with the light barge Valentine in tow on a hawser 180 
feet long bound to an anchorage above the Canton. Between them the 
tug Watuppa fast to the starboàrd side of the Canton was rounding 
her to into the channel to pass down. The Minnie blew a signal of 
two whistles to the Watuppa, indicating that she would pass up star- 
boàrd to starboàrd, which the Watuppa answered with two, indicating 
her acquiescence. The Minnie passed about 50 feet clear of the bow 
of the Canton having the schooner just abeam on her port side, but the 
Valentine came into contact with the port bow of the Canton, then 
heading across the channel, damaging the Canton and her cargo. The 
owners of the Canton as well as the owners of her cargo filed libels 
against the Minnie and the Valentine, whereupon the claimant of the 
Minnie and the Valentine brought in the Watuppa under the fif ty-ninth 
rule in admiralty. 

The witnesses from the Canton say that the collision occurred as 
the resuit of the Valentine sheering into the Canton, while the wit- 
nesses from the Minnie say that the Watuppa shoved the Canton across 
the Valentine's bow. Judge Mayer was unable to discrédit any of the 
witnesses or to détermine which account was correct. Indeed, it was 
a situation where the motion of one vessel might very easily be attri- 
buted by observers to the other. Therefore under The City of Chester 
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(D. Ç.) 18 Fed. 603, ,605, he dismissed the libel without costs on the 
ground that the libelant had not sustained the burden of proof. 

[2] At tiie hearing in this court counsel for the cargo of the Can- 
ton contended that the Minnie should be held at fault for crowding 
into the narrow space between the down-coming schooner and the 
Canton executing the awkward maneuver of turning around to head 
down the charjnel. It was said that the Minnie on an ebb tide ought 
to hâve waited until the channel was clear. If this argument is open 
to the claimant of the Watuppa notwithstanding her acquiescence in 
the navigation proposed by the Minnie, still we cannot consider it. 
No such charge of negUgence was made in any of the pleadings, nor 
was any question asked of any witness on the subject. Although an 
appeal in admiralty is in this circuit a new trial (Munson S. S. Line v. 
Miramar S. S. Co., 167 Fed. 960, 93 C. C. A. 360), our admiralty rule 
7 (208 Fed. xxii, 124 C. C. A. xxii) requires applications to make new 
allégations or to take new proof s to be made within 15 days after filing 
of the apostles and upon 4 days' notice to the other side. Upon this 
record it would be very unfair to the claimant of the Minnie and Valen- 
tine to consider a new charge of négligence, and the time within which 
it could hâve been pleaded is past. 

The decrees are affirmed, with costs of this court to the claimant of 
the Minnie and Valentine. 



In re NEÂDERTHAL et al. 

FKBUNDLICH et al. v. EISENBACH. 

(Circuit Court of Appeals, Second Circuit April 13, 1915.) 

No. 208. 

Bankbuptcy <S=>326 — Pbovable Debts — Set-Offs — "Mutual Dbbts." 

A debt owing from a bankrupt partnershlp to a créditer and one ow- 
Ing from the créditer to an individual partner are not "mutual debts," 
which may be set off against each other, under Bankr. Act July 1, 1898, 
c 541, § 68a, 30 Stat 566 (Comp. St 1913, § 9652). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 514 ; Dec. 
Dig. <®=>326. 

For other définitions, see Words and Phrases, First and Second Séries, 
Mutual Debts.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order reversing the order of the référée in 
bankruptcy, allowing a claim of $9,445.58 filed by the appellants 
against the estate of the bankrupts. Affirmed. 

David Steckler, of New York City, for appellants. 

■Rosenthal & Heermance, of New York City (David Haar, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The référée allowed a claim of $9,445.58 
against the bankrupts' estate, filed by the appellants. The District 

«=»Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Court reversed this order and disallowed the claim as filed. 
The appellants are executors and trustées under the will of 
Rose Neaderthal, deceased, who was the raother of Samuel 
and William. Thèse persons and William Plapinger, were the mem- 
bers of the firm of Wm. Neaderthal & Co. of which firm the bank- 
rupts are the surviving partners. William died in April, 1911, and 
on his death the testatrix received $16,000 insurance upon his liîe. 
Of this amount she loaned the bankrupt firm about $12,000, as fol- 
lows: On April 14, 1911, she made a loan of $8,000; on April 30, 
1912, a further loan of $3,000 to the bankrupt firm and on June 27, 
1912, another loan to them for $1,000, and received the firm's notes 
therefor. She died in December, 1912, leaving a will by which she 
directed that her residuary estate should be divided into five equal 
parts, one of which, about $2^400, is payable to the bankrupt, Sam- 
uel Neaderthal, as residuary legatee. This is the sum which the 
bankrupts seek to set ofï against the indebtedness of the bankrupt firm. 
The trustée objected ta this being done, but the référée permitted the 
claim to stand as filed. The District Judge overruled this décision on 
the ground that any set-off or counterclaim must corne within the pro- 
visions of section 68 relating to set-offs and counterclaims. Subdi- 
vision "a" of section 68 of the law is as follows : 

"In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
oflf against the other, and the balance only shall be aUowed or paid." 

The executors under Rose's will presented a claim against the bank- 
rupt firm in which they crédit $2,400, the interest of the bankrupt 
Samuel Neaderthal in the estate of Rose Neaderthal. This set-off is 
disputed because it is not a case of mutual debts and crédits. It 
seems to us that the bankruptcy act does not permit the appellants 
Freundlich and Samuel Neaderthal to set off the legacy which is 
due from them to the bankrupt Samuel Neaderthal against the sum 
owing by the bankrupts as copartners to the executors, for the reason 
that the debts are not mutual. The appellants, as executors under the 
will of Rose Neaderthal, owe the individual bankrupt Samuel Neader- 
thal $2,400 and the partnership owes the executors for moneys loaned 
to it a sum approximating $12,000. Thèse are not mutual debts and 
cannot be set off against each other. 

If A. owes B. $100 and B. owes A. $100 it is plain that one debt 
cancels the other and neither owes the other anything. But if A. owes 
B. $100 and B. owes A. and C. $100, it is manifest that one cannot 
be offset against the other unless the amount which is due from B. 
to A. is ascertained and agreed upon between the parties. In the case 
at bar, the copartnership estate owes the executors $12,000. The fact 
that the $8,000 note was indorsed by the individual partners does not 
alter the situation. The copartnership estate is separate and dis- 
tinct from the individua,l estâtes of the partners. The executors ôwe 
the partnership nothing. 

The decree is affirmed with CQSts. 
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WOLCOTT r. UNION FERRY CO. OF NEW YORK AND BROOKLYN. 

(Circuit Court of Appeals, Second Circuit. June 8, 1915.) 

No. 301. 

Collision <S=>93 — Vessel Pabsing out of Suip— Négligent Lookout. 

A collision In East River in the evening between a ferryboat, whlch 
had just left Its slip, and a steam lighter passing up to a pier above, 
wtiich had stopped 200 feet in front of the slip to allow other vessels to 
pass out in front of her, held due solely to the fault of the ferrj'boat In 
failing to sooner see the lighter by reason of her lookouts not having 
tak«n their positions. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 194, 195; Dec. 
Dig. <g=93.] 

; Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, holding respondent's ferryboat 
Montauk solely in fault for a collision with the steam lighter Alice. 
The collision happened about 9 p. m. March 4, 1913, in the East 
River opposite the Hamilton Ferry slip on the Manhattan side. The 
night was dark but clear, the tide first of the ebb. The Alice was 
bound from Staten Island for slip between Piers 5 and 6 East River, 
Manhattan. The ferryboat was bound out of her slip. The détails 
of what occurred may be found in the opinion of the District Judge. 
213 Fed. 529. 

James J. Macklin and De Lagnel Berier, both of New York City, 
for appellant. 

Foley & Martin, of New York City (William J. Martin and G. V. 
A. McCloskey, both of New York City.of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The testimony as to vital points is 
conflicting and cannot be reconciled. To oUr minds the weight of 
testimony indicates that, at the time the Montauk, then 25 feet from 
the bridge, blew the slip whistle, the Alice was lying directly in front 
of the mouth of the Hamilton Ferry slip, about 200 feet out and 
at right angles to the course of the ferryboat. That the Alice was 
then substantially at rest and that she was properly at rest there, 
because while moving to cross the mouths of thèse several slips she 
was interrupted by the coming out of the Thirty-Ninth Street and 
the Atlantic Avenue boats and had to stop to let them cross her bows. 
Thèse slips lie immediately beyond the Hamilton Avenue slip out of 
which the Montauk came. As we understand his opinion, Judge 
Chatfield reached the sarae conclusion as to the Alice's position at 
the time. 

The Alice being in this position, we think the Montauk should 
hâve seen her and the other two f erryboats, which were stopping her 
progress, and should not hâve kept on out of her slip until the Alice 
had been freed from obstruction and had moved on. 
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Apparently the situation of the Alice was not seen or was net fully 
understood by those on the Montauk as soon as it should hâve been. 
The two lookouts of the Montauk were not in place until after shc 
had moved on a considérable distance. One of them testified that 
he unhooked one side, shut the gâtes, and rung the bell to start her 
off from the bridge; he then proceeded forward by a course which 
he described. The other lookout unhooked his side, lifted the rudder 
pin, put up the chain, and then proceeded forward. The Montauk 
was moving out ail this time. In conséquence, one lookout heard the 
three blasts and alarm whistles "before (he) got to the other end," 
i. e., forward at his post. The other heard two back bells and alarms 
and, running through the gangway, reached the starboard bow when 
the Alice was about 20 feet away. 

Decree affirmed with interest and costs. 



TUENEE V. QUINCX MAEKET COLD STOBAGE & WAEEHOUSE CO. 

(Circuit Court of Appeals, First Circuit. June 18, 1915. 
Eehearing Deiiled September 9, 1915.) 

No. 1098. 

1. Patents iê=»328 — Subjects of Patents— "Manufactttbe"—Concbet« 

Building Construction. 

The Turner patent, Xo. 985,119, for an improvement in steel skeleton 
concrète construction In structures erected at least In part of relnforced 
concrète, is for a "manufacture," withln the meaning of the patent law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries. Miunifaclnre.j 

2. Patents <S:=>266 — Ini'Ringe.\if;nt— "Useb" of Invention. 

A tenant, occupylng under lease a building the construction of which 
embodies such a patented feature, is not necessarily a "user" of the in- 
vention, In such sensé as to be an Infrlnger. 

[Ed. Note. — For other cases, see Patents, Cent Dig. S 410; Dec. Dig. 
<S=>266.] 

Bingham, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suit in equity by Claude A. P. Turner against the Quincy Market 
Cold Storage & Warehouse Company. Decree for défendant, and 
complainant appeals. Affirmed. 

Charles J. Williamson, of Washington, D. C, for appellant. 
Oliver Mitchell, of Boston, Mass. (William D. Turner, of Boston, 
Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

PUTNAM, Circuit Judge. [1] This is an appeal from the judg- 
ment of the District Court dismissing a bill in equity, alleging an in- 
fringement of letters patent issued on February 21, 1911, No. 985,119, 
said to be for an "improvement in sted skeleton concrète constrnc- 
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tion." The patent contains a number of claims, but one claim, as fol- 
lows, illustrâtes ail of them for the purpose of this opinion : 

"3. In flat slab and eolumn construction of concrète, the combination of 
column reinforcement composed of connected angle bars extending vertically 
th^rethrough, a wide spreadlng cantilever head extending into the slab 
beyond the column f ormed . of crossed rods, supplemental vertical slab and 
column-reinforcing rods ending in outwardly beut portions at the column top ; 
and slab reinforcement foriûed of rods extending in différent directions cross- 
wise of the column heads." 

There seems to be some doubt ^bout the meaning of the word "con- 
struction" in this claim, beqause it is queried whether or not it applies 
to an art or a process. Théreis no, doubt that it applies only to what 
was in fact constructed and what is said to be "manufacture." Also 
there is no doubt that the invention covers only parts of the solid mass 
of the building. 

The complaint made against the respondent below is that he had 
used, and now is using, the structure wherein the invention in ques- 
tion is embodied, as a tenant under lease, and that the structure was 
complet ed by the owners and builders prior to August 1, 1909, when 
the respondent went into occupation ; and, not only this, but that the 
builders of the structure incorporated into it the patented improve- 
ments before the issue of the patent, and that the respondent bas never 
practiced the art covered by the patent, but bas merely occupied the 
completed structure as tenant under lease, and that such mère occu- 
pation, beginning as it did subséquent to the issue of the patent, was 
not invading the patentee's rights. Of course, the fact that the patent 
was not issued until after the tenant took possession bars any pos- 
sibility of a claim against him for anything transpiring before he took 
possession, so that the only question is whether under the circum- 
stances mère occupation as a tenant after the issue of the patent ren- 
ders the respondent liable as an infringer. The learned judge of the 
District Court, however, expressed the f oUowing opinion : 

"If the patentée had unequivocally claimed a new kind of building as bis 
invention, I should be obliged to hold the subject-matter of the patent not 
a 'manufacture' and not withln the classes oif thiugs patentable by law ; fol- 
lowing, among the récent décisions deallng with the question hère involved, 
American, etc., Co. v. Arnaelsteen, 182 Fed. 324, 105 C. C. A. 40, in which 
the Court of Appeals for the Nlnth Circuit so held with regard to a patent 
for an 'apartment house vs'lth disappearing bed,' rather than anything to the 
contrary in Kiter-Conly Co. v. Aiken, 203 Fed. 699, 121 O. 0. A. 655, or In- 
ternational Mausoleum Co. v. Slevert, 213 Fed. 225, 129 C. C. A. 569. In 
the first of the two last-mentioned cases, the Court of Appeals in the ïhlrd 
Circuit upheld a patent for a 'roof structure' ; in the second, the Court of 
Appeals for the Sixth Circuit upheld a patent for a 'burlal crypt,' and f rom 
neither décision does it seem necessarily to foUow that a ten-story building 
may be patented as a 'manufacture.'" 

The opinion continued as foUows : 

"It seems to me entlrely clear that invention of what is thus pointed eut 
cannot make the patentée the inventer of a new kind of building, entitled to 
daim the whole structure wherein ib bas been employed as covered by the 
patent, and entitled ta treat every occupant as an infringing user of bis in- 
vention. No one, in my opinion, can be regarded as having infrlnged such 
a patent who bas had nothing to do with the employment of the patented 
method in putting up the building." 
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Of course; the patentée in this case, as against the respondent, 
must establish an "exclusive right to make, use and vend the inven- 
tion or discovery," or one of them, within the jurisdiction for the time 
named in the patent statute. It seems to be the impression of the 
learned judge in the District Court in this case that a construction 
like that involved hère belongs to the domain of architecture, rather 
than that of "manu facture." "Manufacture," however, is a very 
broad word, which it is not saf e to attempt to limit in a gênerai 
way. International Mausoleum Co. v. Sievert, 213 Fed, 225, 129 C. 
C. A. 569, decided by the Circuit Court of Appeals for the Sixth Cir- 
cuit, on March 3, 1914, extended the word "manufacture" to the con- 
struction of a mausoleum, having ail the features of an architectural 
building, with hallway or lobby, crypt, and a room in the hallway for 
accommodation in case of stormy weather. At pages 228 and 229 
of 213 Fed., at page 569 of 129 C. C.;A., the opinion, which was by 
a strong court, examined the prior décisions, and limited or qualified 
tjiem, going even so far as to cover in its observations Jacobs v. Baker, 
7 Wall. 295, 19 h. Ed. 200, and Fond du Lac County v. May, 137 U. 
S. 395, 11 Sup. et. 98, 34 L,. Ed. 714. This must be accepted as 
; broadening out the prior décisions on this topic, especially demonstrat- 
ing that no rigid rule caii be accepted. 

In the présent case it must be coneeded that the portions of the build- 
ing in question exhibit marked improvements, which, in the case of 
mère additions to a building having prior existence, would be clearly 
of a patentable character. 

[2] The invention was said to relate "to buildings or structures 
erected of reinforced concrète, and its object to provide an arrange- 
ment of reinforcement for column and slab or floor construction." It 
then proceeds ,with further détails showing that the patentée had in 
mind the construction of a building with the patented features as a 
part thereof ; but what was erected in the présent case was an entire 
building. There is no allégation that the respondent made any spécial 
or independent use of any part of the building, or is the owner of any 
part thereof. For example, it is not stated that he in any way re- 
paired any part of the building, or added thereto, or took therefrom, 
or that the doors or wiftdows, or any movable part of the building, had 
any patented feature, or that the tenant made use of any such mova- 
ble parts, or in any way manipulated any portion of the structure. 
There was not any use by him of the patented features of the struc^ 
ture in any popular sensé of the word. He would ordinarily be said to 
hâve occijpied the premises, or to hâve rented them ; but never in any 
ordinary sensé would he be said to hâve used them. This is not, 
there fore, like the well-knowi) case of a person occupying a house or 
grounds, who manipulated a patented driven well on the premises, or 
who in any way manipulated, moved, or otherwise actuated any sep- 
arate portion thereof. In stating our resuit of this case, we hâve ail 
thèse features in mind, and do not wish to confuse it with any case in 
which, in the ordinary sensé, a person charged with infringement can 
he said to hâve constructed, or owned, or manipulated any part of 
any feature embraced or covered by any patented invention. The re- 
spondent merely occupied the building, and, so far as the proof s show. 
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in no way concernée! himself, and in no way interfered, with any of 
the columnSi slabs, or floor constructions, or other détails tliereof . 

Under the circumstances, we find no spécifie, illustrative authority 
aiding us in a conclusion of the case, either in Curtis, Walker, or in 
thé English work of Edmunds, or in judicial décisions. Ali we find 
from any authoritative source, bearing upon the précise case, is an 
observation of a gênerai character, made in 3 Robinson on Patents 
(1890) 55, as follows: 

"Thus, when a patentée! invention Is Inseparably annexed to other property 
wlthout permission of the patentée, any one who owns, or uses, or buys, or 
sells, or leases such property, either a^ principal or agent, is guilty of in- 
fringement. But if the interest of the alleged participant is not dépendent 
on the invention, though casually enhanced by its wrongful use, the enjoy- 
ment of such interest is not infringement." 

i What is thus described by Robinson is precisely the case hère. The 
respondent neither owns, nor uses, nor buys, nor sells the property in 
question, or any part of it. He only leases in the manner we hâve de- 
scribed, and in leasing he bas no peculiar or spécial interest in the 
patented parts, although his occupation is casually enhanced by them. 
Therefore the case is precisely within the quotation which we hâve 
made. The writer, however, cites no authorities sustaining his propo- 
sition in the form in which put, or so far as appertains to this case. 
The authorities he cites are only incidental, and are not one way or 
the other clearly marked for the purposes to which our opinion relates. 
We are therefore lef t to solve the case in a gênerai light, with the prac- 
tical application of statutes in référence to patents. In applying this, 
we must be careful to remember that no rule must be laid down of 
a gênerai character which will unjustly shield unlawful infringements, 
and that we hâve no view beyond the précise case with the circum- 
stances to which we bave referred, and no intention that our conclu- 
sion shall be applied f arther than concerns that précise case. On the 
other hand, it is absurd to lay down à rule which would render one 
of dozens or hundreds of tenants of thèse modem great buildings lia- 
ble for infringement, because some part of the building involved some 
patented feature; and it is impossible to draw a spécifie Une of dis- 
tinction between a case of that character and the one at bar. 

It is possible that we could find some support for our conclusions 
in the Circuit Court of Appeals opinion for the Eighth Circuit, in 
Turner v. Moore, 2U, Fed. 466, 128 G, C. A. 138; but, if wé should 
foUow that case, the resuit would not be substantially différent than 
what we hâve reached. Therefore we hâve not endeavored to sift it 
eut and apply it. 

The judgment of the District Court is affirmed, and the appellee re- 
covers its costiOf appeal. ■ 

BINGHAM, Circuit Jutlge (dissenting). I agrée with the opinion of 
the court that the patent in question is for a manufacture or product, 
and not for a process ; but I am unable to agrée that the use made bv 
the défendant of the patented structure does not constitute infringe- 
ment The défendant is a tenant, under a léase, of a building in the 
amstruction oii which the structure embodyihg thé patent bas been in- 
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corporated as an intégral part. It occupies the entire building as a 
cold storage warehouse, and not any particular division or part thereof ; 
and the structure of the patent constitutes the,columns and floors of 
the building. In the District Court the contention of the défendant 
was that the patent was for a process, and that, inasmuch as it had 
had nothing to do with the érection of the building, but simply occu- 
pied it as tenant under a lease, its occupancy could not constitute in- 
fringement. It was practically conceded thaf, if the patent was for 
a product, the use made of the building by the défendant infringed. , 

Now, according to the language of the statute, a patented invention 
may be infringed by either making, using, or selling it without the per- 
mission or license of the patentée; but, in the opinion of the court, 
the meaning of the word "use," as applied to a patent for a product, 
is limited by restricting its application to products capable of manipu- 
lation, arld, while it holds that a building, or a structure constituting a 
substantial part of a building, and which is not capable of manipula- 
tion, may be the subject-matter of an invention, it dénies that the pat- 
entee's right in such a product can be infringed in any way other than 
by making or selling the patented structure. This results in reading 
the word "use" out of the statute so far as a patented structure of 
an immovable character is concerned. 

In Robinson on Patents, vol. 3, p. 55, the author states: . 

"An infrlngement may be committed either by making, using Qr selling a 
patented Invention. The words, however, are interpreted as compfehending 
every method by which an invention can be made available for the benefit o£ 
the Infrlnger, and any person who participâtes in any wrongful appropria- 
tion of the invention becomes thereby a violator of the rights protected by 
the patent. Such participation may be direct or indirect; it Is sufficient if 
it permlts In any degree the unauthorlzed mapufacture, use, or sale of the 
invention." 

Hère the défendant, by occupying the building in carrying on its 
business, of necessity makes use of the floors and columns of the pat- 
ented structure. The use is direct, not indirect, and there is a plain 
case of infrlngement. 

Entertaining thèse views, it seems to me the case shôuld be sen* 
back to' the District Court for trial on the merits. 



LBIBB et al. V. WALKER BIN CO. 

(Circuit Court of Appeals, Flfth Circuit. January 7, 1913.) 

,^, No. 2432. 

Patents <3s»328 — Vaiidett and iNraiNGEMENi^TiLTiNis Bin. 

The Walker patent. No. 614,279, for a tllting bin, desigiied cbiefly for 
use in grocery stores, held valid and infringed. 

Appeal f rom the District Court of the United States for the Eastern 
District oî Louisiana; Rufus E- Poster, Judge. 

Suit in equity by the Walker Bin Company against Magdaline Leibe 
and William Leibe, Jr:, trading as the Wm.' Leibe Refrigerator Matili- 
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factory. Decree for complainant (224 Fed. 516) and défendants ap- 
peal. Affirmed. 

T. Hart Anderson, of New York City, for appellants. 
Ernest Howard Hunter, of Philadelphia, Pa., f or appellee. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. A majority of the judges being of the opinion that 
there is np error in the record, the decree is affirmed. 



BEENAED GLOEKLEB CO. v. WALKER BIN CO. 

(Circuit Court of Appeals, Third Circuit. May 21, 1915.) 

No. 1947. 

Patents <S=»328 — iNFRiNOBasTENT— Til-ting Bœn. 

Tlie Walker patent, No. 614,279, for a tllting bin, deslgned chiefly for 
use in grocery- stores, held, Infringèd. "" 

Appeal f rom the District Court of the United States for the Western 
District of Pennsylvania ; Charles IP. Orr, Judge. 

Suit in "equity by the Walker Bin Company against the Bernard 
Gloekler Coiiipany. Decree for complainant, and défendant appeals. 
Affirmed. 

Ralph C. Powell, of Pittsburgh, Pa., for âppellant. 
Ernest Howard Hunter, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This is an appeal f rom a decree hold- 
ing the patent in suit valid and inf ringed. 

The bill of complaint charges infringement of letters patent No. 
614,279, granted Novembçr 15, 1898, to Edwin J. Walker, for a tilting 
bin. Having been many times adjudicated, the validity of thç patent 
is admitted. The one défense is noninfringement, and this involves 
the scope of the patent as defined by the first claim, which is the only 
claim in issue. 

The complainant's patent is for an improvementin bins of the kind 
commonly used in grocery stores for keeping commoditie^, in bulk, 
which permit display without exposure, and facilitate the removal of 
their contents. Such bins are either encased in the shelves or placed 
beneath the counter, and are usually pivoted at the bottom within a 
rece^itacle or bin chamber with a front flush with the élévation of the 
shelf or counter. They are adapted to be rocked on a pivot in order 
easily to withdraw the open top of the bin from beneath the counter 
and obtain access to its interior. Many, if not ail, tilting bins, possess, 
in greater or lesser degrees, two characteristics, one an axi$ upon which 
the bin is tilted, and the other a counter-balance, efïècted by so con- 

6=9For otber casas i«« sama topie & KBY-^IU.MBSR in ail Key-Numbarad DlgesU & Indaxe» 
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structing the bin that a portion of its contents shall be upon each side 
of a line extending vertically through the axis of rotation. Thèse 
characteristics distinguish a tilting bin f rom an ordinary drawer. 
Pivoted tilting bins are old in the art. Counterbalancing biiis are like- 
wise old. Bins with a counterbalance in front of the axîs of oscillation 
existed before the invention of Walker. ■ 

The contribution to the art made by Walker, for which he was grant- 
ed a patent, consists of — 

'the combina ti on with a casing, coippriging a bin chamber, of a bin tiltably 
mounted in said chamber, and of a depth substantially equal thereto, the 
axis of oscillation, of sa44 iin 'being at the front edge of said casing, and a 
counterValance front for said Un projecting forward of said axis." 

In other words, the things that distinguish Walker's bin f rom ail 
other bins, as it is claimed, are the location of the' axis of oscillation at 
the front edge of the casing, and a counterbalancing front forward of 
the axis, and of necçssity projecting beyond the casing, thereby produc- 
ing a more perfect' counterbalance and increasing the capacity of the 
bin. 

The bin of the Walker patent is an open top box of irregular shape, 
a sectiortar view of which présents a five-sided figure, no two sides of 
which are parallel. It is placed within, and is supported upon the hori- 
zontal floor of, a rectangular casing. Two of the sides of the bin are 
built out beyond the casing and form the counterbalancing front. This 
front, which is termed in the patent a swell front, is inclined from the 
top downward and outward like the front of a show-case, bas a glass 
face, and is upon a slope that readily enables one standing in front or 
above it to observe the contents of the bin. The front edge of the 
under part of the floor of the bin pivots upon the front edge of the 
upper part of the floor of the casing, the oscillatory movement heing 
côntrolled and restricted by a lug projecting from the former into a 
socket sunk into the latter. 

Simple as this arrangement is, the considérable litigation that has 
revolved around it suggests that it is of considérable value. In this 
litigation, prosecuted in several jurisdictions and covering nearly the 
life of the patent, the validity oif the patent has uniformly been sus- 
tained, and the devices designed to escape its claims, hâve uniformly 
been found infringements. 

The earliest case involving the validity and infringement of the 
Walker patent, was Walker Patent Pivoted Bin Co. v. Brown (C. C.) 
1 10 Fed. 649, decided by the Circuit Court for the Eastern District of 
Pennsylvania, in 1901, in which the infringing bin was so like the bin 
of the patent that the trial judge did not find it necessary to déscribe 
it. Therefore, in that case, the important question decided was the 
validity of the patent. 

The next case was Walker Patent Pivoted Bin Company v. Miller 
and England (C. C.) 132 Fed. 823, decided by the same court in 1^)4. 
The défendants in that case endeavored to avoid the location of the 
axis of oscillation upon the front edge of the caSMig, as càlled for by 
the Walker patent, and to escape infringement, by swinging the bin 
from joints! or hangers,.the upper extremities of which were pivôtèd 



48 225 FEDERAL REPORTER 

on the opposite sides of the bin chamber, and the lower extremities of 
which were pivoted on the two sides of the bin at points in direct prox- 
imity to the front edge of the casing. By suspending the axis of oscilla- 
tion over the front edge of the casing at relatively the same pivotai 
point called for by the Walker patent, the court held that the bin of the 
défendant was within the scope of the Walker patent, although the 
claim of the Walker patent placed the axis "at the front edge," and the 
spécifications contemplated the bin to be "rocked upon the edge" of 
the casing, and found the patent infringed. On appeal to this court, 
th€ decree was affirmed. 139 Fed. 134, 71 C. C. A. 398. 

The.next case was one in which the défendant in this suit first apn 
peared in thé Walker patent litigation. It was instituted by Walker 
Patent Pivoted Bin Company against Bernard Gloekler Company (C. 
C.) 188 Fed. 435, in the Circuit Court for the Western District of 
Pennsylvania (not reported). The bin of the défendant was a rectangu- 
lar box, supported in an inclined position on the slanting floor of the 
bin chamber. The slant or forward and upward tilt of the floor of the 
bin chamber caused the front of the bin to project and to expose an 
angle of the biri beyond the axis of oscillation. The part of the bin thus 
protruding beyond the chamber formed a coùnterbalancing f ront. The 
axis of oscillation was a round bar across the front of the casing after 
the meahs employed, as we are informed, by Brown, the défendant in 
the case first cited. A preliminary injunction was granted. 

In the case of the Walker Bin Ço. v. Leibe, brought in the Circuit 
Court for the Eastern District of Louisiana, and its decree affirmed by 
the United States Circuit Court of Appeals for the Fifth Circuit (not 
reported), the bin of the défendant, instead of , being suspended by a 
single joint or hanger, as in the Miller and England bin, was suspend- 
ed on each side upon three joints or hangers, so arranged, however, 
that when the bin was pulled forward the resuit was a tilting of the 
bin upon an axis established by the elongation of two hangers at a point 
corresponding precisely to the edge of the casing at which the axis 
of the Walker bin is located. The patent was found infringed. 

In the case of Walker Bin Company v. Cincinnati Butchers' Supply 
Co., heard in the District Court for the Southern District of Ohio, 
decided without an opinion and not reported, the bin of the défendant 
found to be an infringement, approached the rectangular form of the 
first Bernard Gloekler Company bin, and like it, was located upon the 
floor of the bin upwardly inclined so as to throw the front of the bin 
out of the casing at an angle, and in that way obtained a counterbalanc- 
ing front. On the under part of the floor of the bin, at a point corre- 
sponding with the front edge of the floor of the casing, were two 
wheels, which were elevated and which supported the front part of 
the floor of the bin, and constituted the axis upon which the bin was 
tilted. , As the point at which the tilt occurred was the "front edge of 
the casing" at which Walkèr placed his axis of oscillation, the court 
held that by using wheels as an axis instead of the pivotai means em- 
ployed by Walker, the défendant did not escape infringement. 

The alleged inf ringing bin of the défendant in the case under consid- 
ération is a- boît iOf irregular shape, a sectional view of which présents 
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a trapeziuiîi. It is placed in a bin casing with a floor inclining upward 
as in the first bin casing of Gloekler and in the imitation casing of the 
Cincinnati Butchers' Supply Company. When a bin is placed upon 
such an incline, the effect is to thrust or project its front beyond the 
front of the casing, and to make of the front of the bin an acute tri- 
angle, with the apex above and the base below, thereby giving the bin 
a swell or counterbalancing front extending beyond the axis of oscilla- 
tion. There are no pivotai means used upon the front edge of the floor 
of the casing, but one inch back from the front edge of the floor and on 
opposite sides of it, are two rollers or inverted casters. Thèse casters 
are not sunk or morticed into the floor of the casing but stand erect 
a distance equal to their height, which is about five-eighths of an inch. 
Thèse constitute the axis of oscillation, but not necessarily the primary 
axis of oscillation. Three or four inches back from the rollers or 
casters and attached to the bin is a steel band or check which, by strik- 
ing the casters, limits the distance which the bin may be pulled out. 
When access to the interior of the bin is desired, it may be opened 
in two ways, first, by pulling it down without pulling it out. It is then 
opened in exactly the same way the Walker bin is opened. When 
this is done by applying enough pressure, the axis of oscillation is at 
and upon the front edge of the bin casing precisely as in the Walker 
patent. But the defendant's bin is not intended to be tilted in that 
way, for when so tilted, the Opening at the top, while sufficiently ex- 
tended to permit the introduction of a small scoop, is not opened wide 
enough to maké the use of the bin eritirely practicable. The theory of 
the construction of the bin requires it to be pulled out on the rollers 
or casters until it is stopped in its transit by the steel band or check and 
then, using the rollers as the axis of oscillation, the bin is pulled down 
or tilted to its widest extent in precisely the same way in which the 
glass frorit of a Globe- Wemicke sectional bookcase is drawn out and 
then dropped down on the axis maintained in the casing, but unlike the 
front of a sectional bookcase, the bin is stopped bef ore it is drawn out 
to its full extent. The différence in the location of the axes of the two 
bins in controversy is, that the axis in the Walker bin is at the front 
edge of the floor of the casing, while the axis of the defendant's bin, 
at first view, is one inch back from the front edge. If the defendant's 
bin did not hâve an elevated axis, it would be impossible to tilt it with- 
out using the précise front edge of the floor of the casing for an axis, 
and thereby squarely inf ringing Walker's patent. To avoid this, the 
défendant moved the axis of its bin one inch back from the front edge 
of the casing, and in order to get the précise resuit that Walker gets, 
raised the axis by means of casters to ari élévation sufficient to permit 
the bin to tilt and to tilt over the front edge of the floor of the casing 
at relatively the same point at which Walker's bin tilts. In doing this, 
the défendant has striven to obtain what every othér inf ringing défend- 
ant attempted, namely, the use of the front edge of the bin casing as 
the real pivot or axis of oscillation, by some means mechanically dif- 
férent from that employed by Walker, and like the others, it has failed 
becawse it appropriated the thing which giyes to the Walker device its 
cliief value. - 
225P.-4 
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In the Walker patent, the counterbalancing front projects immedi- 
ately forward of the axis, and in size is the same at ail times. The de- 
fendant's counterbalancing front is likewise in front of its axis of os- 
cillation. If tilted upon the edge without being drawn out, the front 
and the location of the axis of oscillation are the same as those of 
the patent in suit. When the bin is drawn out a distance of three 
inches, the counterbalance of the front is increased by the projection 
of the bin and is still immediately in front of the secondary axis of 
oscillation. This increase of counterbalance is but an addition to the 
counterbalance that may be found in the Walker bin. When the two 
bins ate stationary and in place, the counterbalancing or swell fronts 
are in ail essentials identical. When the bin of the défendant is pulled 
out, the counterbalance is only increased or added' to as the bin is 
moved, and produces the same resuit in substantially the same way as 
intended in the bin of the Walker patent. We are therefore of opinion 
that the défendant has infringed the patent in suit by embracing the 
éléments of the claim which form its two controlling characteristics, 
in locating the axis of oscillation in such a relation to the front edge 
of the casing as to obtain the front edge tilt, of the bin of the patent, 
in combination with a counterbalancing front projecting forward of 
the axis and beyond the bin casing. 

The decree is àffirmed. 



EOBINSON et a! v. TUBULAE WOVEN FABRIC CO. 

(District Court, D. Rliode Island. June 29, 1915.) 

No. 6. 

Patents ®=5328 — Validitt and Infeingbment— Fi-exible Electeical Con- 
DTirr. i i 

The Osbum patent. No. 652,806, for a flexible electrical Conduit, shows 
merely meehanical or structural Improvements on the conduit of the Her- 
rick patent. No. 456,271, and In vlew of the dlselosures of the latter patent 
the claims of Osbum can only be sustained on a narrow construction, 
which limlts them to the précise structure shown. As so construed, hcld 
not infringed. 

In Equity. Suit by W. C Robinson and others against the Tubular 
Woven Fabric Company. On final hearing. Decree for défendant. 

Charles F. Perkins, of Boston, Mass., for complainant. 
William Quinby, of Boston, Mass., for respondent. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 652,806, July 3, 1900, to H. G. Osbum, for flexible elec- 
trical conduit. 

The patentée statés that his object is: 

To provide a form of conduit which, wbilei possesslng the necessary rlgidity 
and insulating properties, may be readily' flèxed or bent laterally to accommo- 
date itself to the conditions of use, and, ' fuïthèrtnore, to prdvide a conduit 
which can be manufactured at comparatively small cost" 

Conducting wires for electric lighting, prior to the invention of the 
patent in suit, had beert run through straight, rigid tubes with. suitable 

<g;:=>For otber cases see same tapie & KEY-NUMBBR In ail Key-Numbered Dlgesta te Indexes 
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fittings to tum corners. A flexible tube was also in extensive use, 
and was construeted according to the Herrick patent, No. 456,271, 
July 21, 1891. 

- The Spécification of the Herrick patent sets f orth the requirements 
of a flexible conduit Or tube ; that it shall protect and insulate the 
conductor introduced therein ; that it shall be flexible to such an ex- 
tent that it shall be capable of being bent without injury to a de- 
sired angle or cui;ve. His;;conduit was made of three parts — ^the 
ittner part or lining,: formed of a strip of suitable material, spirally 
wound, with the turns slightly separated;; thçi second part, a- prb- 
tective wrapping constituted by a tape or strip applied to the ex- 
terior of the lining in a manner to cover the narrow space left between 
the turns of the spiral, this prqtecting strip to be composed of sopie 
waterproof flexible material, such as oil paper or rubber-covçred 
cloth (the patentée states that it may be applied in various ways, so 
as to cover the lining in the iine of the séparation between the turns 
of the inner spiral lining) ; and the third part is shown as "a sean>- 
less tube of threads interwoven." This is applied outside the pro- 
tecting strip, or second part. 

Herrick says conceming his outer covering that it is preferably: 

"Nonextensible in Itself, In order that strain on the conduit in the direc- 
tiçin, of Its length may not opéra te to sépara te further the turns of the spiral 
liiling. To this end the sald covering preferably is formed by weaving threads 
together around the lining and protective wrapping in the form of a tube. A 
braided tubular corering havlng threads introduced therein in a maniier to 
destroy its extengibility would be the équivalent of the woven covering." 

He makes spécial référencé to other means for rendering the Con- 
duit nonextensible in the f ollowing language : 

"When the protecting strip Is arrangea as in Plg. 4 — ^that Is, extending 
longitudinally of the spiral lining and folded around the same, with its edges 
overlapping — the said protective strip itself vrill render the conduit non ex- 
tensible ; and in this case an ordinary braided covering — ^that is, one without 
longitudinal threads — may be employed, if desired." 

Herrick clearly indicates that the whole conduit should be non- 
extensible, and in claim 2 of his patent makes express référence to a 
nonextensible woven or braided covering. He also indicates clearly 
in the language we hâve quoted, and as illustrated in Fig. 4, the use 
of his protective wrapping applied immediately to the spiral strip to 
render the spiral nonextensible. He thus provides two w^ys of pre- 
venting further séparation of the turns of his spiral: .First, a non- 
extensible outer covering; second, a protectivç strip applied longi- 
tudinally directly to the spiral strip. 

This patent is a clear, disclosure of two spécifie means for pre- 
venting extension of the inner spiral strip,' as well as for malçing the 
entire tube nonextensible. . 

Af ter Herrick, theref ore, there could be no hroad novelty in provid- 
ing means to prevent the séparation of the turns of the spiral, and 
thus to prevent the extension in length of the conduit as a whole, and 
the conséquent réduction of the interior diameter of the tube. 

The plaintifif's brief states that the commercial Herrick device 
emplçyed paper board or fiber for the spiral strip, which constituted 
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the main body of the tube and the insulating protection for the con- 
iiuctor; that a rubber-covered, soft tape, spirally or helically wound, 
furnished the second member, or protective wrapping. No testimony 
is pointed eut to indicate that in commercial practice ttnder the Her- 
rick patent the protective wrapping was applied in the manner in- 
dicated in Fig. 4 of the Herrick patent, and described in' the f oregoing 
quotation from the spécification. 

It is conceded that the Herrick conduit, popularly knovvn as "circu- 
lar loom," or "loom," solved the problem of a flexible conduit, if 
carefully made and honestly used. 

It is alleged that a def ect of the Herrick conduit was the sepârable 
châracter of îts members, and that the spiral Uning, which composed 
thé main bôdy of the conduit, was removaible from the jacket, that 
workmen were tempted to remove it in order to facilitate the insertion 
of the conductor, and that the jacket then concealed the absence of 
thè spiral mémber. It is also urged that the removal might be due to 
accident or careless use. 

The Osbum patent in suit discloses a spiral mehiber, described as 
a semiflexible élément, corresponding in substance to the spiral mem- 
ber of Herrick. The convolutions or turns of this member are, in 
Osburn, bound together or locked in a longitudinal direction by means 
of flexible material interwoven therewith, to impart longitudinal 
strength to the tube; i. e., strength to withstand aistortion or pull 
lengthwise of the tube. He describes the convolutions as forming, 
as it were, the woof threads or élément of the fabricS, and the pliable 
material extending longitudinally as constituting the warp threads or 
élément. 

Referritig to a covering for the tube thus constructed Osburn says: 

"In flexible conduits of the prlor art the structure: has been such that the 
covering has been relied upon to impart longitudinal strength to the tube, and 
it has therefore been necessary to employ for the covering threads woven to- 
gether, with one séries of threads extending circumferentlally, and auother 
séries extending longitudinally. Due to the fact that the tubellke skeleton 
of my construction possesses in itself longitudinal rlgidity and strength, other 
forms of covering having little or no tensile strength may be employed— as, 
for instance, a braided covering — and the cost of the conduit may thus be 
materially decreased." 

Osburn's departure from the Herrick patent, thérefore, is not in the 
provision of means for joining or binding the turns of the spiral, 
but merely in the provision of spécial means difïering f-rom those 
pointed out by Herrick for that purpose. Instead' of ùsirtg Herrick's 
longitudinal protective cover, pointed eut in Fig. 4 and in the spécifica- 
tion, Osburn uses interwpven threads or other pliable material for 
this purpose. Herrick clearly points out that with thé construction 
shown in Fig. 4 the conduit is rendered nonexténsible, ând that in 
this case an ordinary braided covering without longitudinal threads 
may be employed if desired. Osburn's statement ; that the tubelike 
skeleton of his construction possesses longitudinal rigidity, and thus 
permits the use of a braided coveririg, is substantially a copy of what 
is above quoted from the Herrick patent. This emphasizes the fact 
' that Herrick clearly discloses that à conduit having à spiral protective 
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strip may be rendered r.onextensible without the use of a nonextensi- 
ble outer covering. This is indicated as clearly in the Herrick patent 
as in the Osburn patent. Osburn shows a différence, hcnvever, in 
that he refers to the feature of the thiread or twine passing across 
the inner and outer faces of alternate convolutions and forming 
layers upon the interior and exterior, while at the same time serving 
to effectually fasten the parts of the tube together. 

It is conceded that the Osburn two-part structure, without some 
external protective or insulating means, is not adapted for use as a 
complète commercial conduit, and that either an outer coating or 
some substance applied extemally is requisite for this purpose. 

Assuming that the diiïerence f rom Herrick in the means of , unit- 
ing the tums of the spiral strip is an improvement, we hâve next to 
consider whether it was a patentable improvement and of such breadth 
as to justify the very broad claims ôf the Osburn patent. The patent 
has 12 claims, ail in suit except the seventh and eighth. They neèd 
not be distinguished, as they are substantially the same; the éléments 
being a flexible warp and a semiflexible helically arranged weft. 

The complainant contends that flexible electric conduits are in a 
distinct art, since there are spécial requirements for such conduits. 
He therefore urges that for ail practical purposes the prior art ap- 
purtenant to this case is represented by the Herrick patent. He thus 
seeks to exclude many of the prior patented structures upon which 
the défendant relies. 

Thèse contentions I must regard as unsound. The spécial require- 
ments for flexible electric conduits were pointed out and met by Her- 
rick. Osburn suggests nothing novel in this regard, but shows merely 
mechanical or structural improvements. 

The Osburn patent must be regarded as disclosing merely an im- 
proved structure which functionally is the same as Herrick's. It has 
no functional advantages over the Herrick structure, when that is used 
in a way in which it is capable of use. The field covered by Herrick 
cannot be reoçcupied by Osburn. 

As Osbum's improvement was merely structural, it becomes perti- 
nent to inquire whether his conduit, considered as a structure, was 
novel, and, if old, whether invention was involved in applying an old 
structure to the uses indicated by Herrick in his patent. It is there- 
fore compétent for the défendant to rely upon what was well known in 
the art of constructing flexible tubes, even if such tubes of the prior 
art had not in fact been applied to use as conduits for èlectrical 
conductors. 

It seems to me quite clear from the def endant's évidence as to the 
prior art of tube making that the claims of the patent in suit cannot 
cover broadly tubular structures, when used for èlectrical purposes or 
any other purposes, merely because they use serftiflexible, hehcal élé- 
ments, the convolutions of which are locked together by interwoven 
longitudinally extending strands of pliable material. 

Seamless woven tubes were old, and semiflexible, helical weft mem- 
bers in seamless woven tubes were old. A seamless woven tube com- 
prising flexible warps interwoven with a semiflexible helical weft was 
old bef orè Osburn, 



54 225 FEDERAL REPORTER 

Complainant's expert, Mr. Gooding, spécifies five prior patents in 
which the warp and weft are woven and hâve, différent characteristics : 
, No. S7,2i2>, August 14, 1866, White & Bedford. 
.No. 417,796, December 24, 1889, faft. 

tllo. 486,620, November 22, 1892, Stowe, 

No. 486,621, November 22, 1892, Stowe. 

No. 25,343, November 1, 1897, Blodner (British). 

See, also, Callahan, 218,661 and 222,770, of 1879. 

It is, unnecessary to consider the other patents cited by the défend- 
ant; n^ither is it necessary to describe thèse patents in détail. The 
prior art in my opinion fully discloses the mode of constructing a 
flexible woven tube by interweaving a semiflexible weft and a flexible 
woof, whereby the tube was made suitable to resist both radial com- 
pression and longitudinal extension. In my opinion it would not, aft- 
er the Herrick patent, involve invention to substitute for his tube a 
tube inyolving such gênerai features as are claimed, merely for the 
purposé of prçventing the séparation of parts. 

The defendant's product known as "Duraduct" is a seamless woven 
tube, single wall, whose warp threads are made of cotton and whose 
weft threads are round, hard-twisted paper. The weft is stiffer than 
the warp, but this feature is shown in patents of the prior art. It is 
the product of a circular loorn. 

- I am of the opinion that the claims of the Osburn patent are entire- 
ly too broad ; that he is not entitled, in view of the prior art, to prevent 
the use upon a circular loom of twisted paper for the weft and cot- 
ton threads for the warp, nor to control the application of a tube of 
such construction to the particular purpose of serving as a conduit or 
protective cover for electrical conductors. 

Much of the Osburn spécification is a mère statement of what is 
true generally of the ancient art of weaving fabrics in which warp 
and weft hâve différent characteristics. If, by any liberality of con- 
struction, we could restrict the broad claims of his patent they would 
be restricted to the spécifie structures. and materials mentioned, and 
could not include a structure like the defendant's tubular conduits. 
Thèse seem to be a natural development from the prior art of the manu- 
facture of tubing, and it seems legitimate tp manufacture according to 
the methods and with the materials used by tube makers in order to 
produce a tube suitable for use as an electric conduit and having those 
gênerai characteristics not new with Osburn, but which were pointed 
out by Herrick in his patent No. 456,271. 

A weft of twisted paper had been used for a flat fabric produced on. 
a flat loom. Sçe letters patent to Rpbinson, 36,484, Septeraber 16, 

1862. ^ _ ■: 

The défendants are at liberty to use it upon a circular loom, even 
if the resulting woven tube is thereby stiffened, since woven tubes 
with a weft which serves to stifïen the structure are old. The spécifie 
material empïoyed for the weft by the défendants is not suggested by 
the Osburn patent, but is a material suitable to be woven upon a cir- 
cular loom, and the défendants cannot be de^ied its use merely because 
the complainant has claimed brpadly as an élément "semiflexible ma- 
terial," or material "having sufïîcient rigidity of structure to prevent 
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•coUapsing." If interpreted to cover the defendant's structure, each 
and ail of the claims would, in my opinion, be void for excessive 
breadth. 

The bill will be dismissed. 



UNITED STATES COLUMN CO. v. BENHAM COLUMN CO. 

(District Court, E. D. New York. Jurie 19, 1915.) 

Patents <&=328 — Validitt and Infringembnt— Concrète Fd-led Columns. 
The Thom patents. No. 835,717, No. 844,973, and. No. 844,974, for con- 
crète flUed Iron columns for buildings, and especiaUy relating to the caps 
for supporting latéral beams, and means for jolning the columns where 
one is set above another, Jield valid and infringed except claim 1 of patent 
No. 835,717, whieh is void for Indeflniteness of statement 

In Equity. Suit by the United States Column Company against the 
Benham Column Company. On final hearing. Deofee for complain- 
ant. 

Robert B. Killgore, of New York City, for plaintifï. 
Goepel & Goepel, of New York City, for défendant. 

CHATFIELD, District Judge. This action charges infringement 
of three patents issued to George F. Thorn, as f ollows : 844,973, Feb- 
ruary 17, 1907, upon an application filed September 6, 1905 ; 844,974, 
February 19, 1907, upon an application filed October 17, 1905; and 
S3S,7l7, November 13, 1906, upon an application filed December 5, 
1905. 

It appears that the use of fireproof construction in buildings and of 
reinforced concrète as a material for fireproof arches and walls was, at 
the time of the applications for thèse patents, undergoing great de- 
velopment. The prior art shows concrète in many forms of use, and 
its fireproof qualities were well known. But in the prior art shown 
by this record, we hâve very few instances of the application of con- 
crète in the place of other materials, for accomplishing results which 
are now well recognized. A great réduction in the price of cernent 
has been one of the éléments in increasing the use of concrète, and the 
great growth of fireproof construction, by increasing the demand, has 
turned the attention of inventors and builders to what before that time 
had been matter of accidentai or casual interest. 

At the time when this subject first undefwent practical development, 
the old idea of filling a hoUow réceptacle or column with concrète and 
letting it harden had been used, both in reinforcing such structures 
as pillars in a cellar (under one of the government buildings in Wash- 
ington) and also in New York City by several concerns who were offer- 
ing for sale upon the market hollow cast iron columns in which soft 
concrète had been poured and allowed to harden. A cast iron cap or 
plate with a flange-like head fitting over the top of thèse columns, and 
offering a supporting surface for the tier qi beams to be laid thereon 
was used with colurniis which were intended to serve more than the 

-^ssFor other cases see urne topic & KEY-NVMBSS in ail Key-Numbered Oigretts & Indexe» 
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Çfurpose of a post. The endeavor to boit together the parts of the 
structure and to erect more than one story by means of thèse cast 
iron columns filled with concrète led to the discovery of certain de- 
fects which interfered with the sale of the columns and the recommen- 
dation of their use by architects. The extra diameter of the cast iron 
cap, fitting down over the column, prevented its satisfactory use where 
the architect wished to inclose the column in a thin partition or floor, 
and the lack of strength and stability in the cast iron caps, even though 
the floor beams were bolted together or bolted to the caps, proved a 
severe handicap to the Thorn Column Company, of which the appli- 
cant for the above patents was président. 

This company had in its employ one John J. Tresidder, who, accord- 
ing to the testimony, as early as the month of May, 1905, had learned, 
through his work as draftsman, the difficulties attending the use of 
the f horn concrète columns. 

It appears from the testimony of one Trillion, an architect, that in 
the month of July, 19P5, he had some conversation with Mr. Tresidder 
as to the disadvantages caused by the extra diameter of the cast iron 
cap, above the place where it fitted upon the column. His testimony 
is to the efïect that Tresidder statèd to him that he had some ideas 
about making the size of the cap no greater than that of the column by 
inserting the cap in the column. But this testimony is not défini te, and 
is not sufficient upon which to base invention, in view of the prior art 
and matters which will be discussed presently as to the relations be- 
tween Thorn and Tresidder. 

In the month of August of this yea,r, Mr. Thorn, who evidently had 
in mind the same difïiculties which Tresidder had become avvare of, 
and who necessarily, as the président of the company, was seeking 
some solution, noticed on Broadway, New York, a building in which 
concrète columns were being usèd, and conceived the idea of adopting 
the well-known principles of making the cap equal in diameter with the 
column, but to télescope it within the column, and also by leaving both 
hollow, of carrying the concrète in a homogeneous mass up into the 
space within the cap, while providing brackets or shoiilders, as a part 
of the cap, to which the tier of the floor beams could be fastened. He 
also thought of providing a recess in the cap or top of the column, by 
means of which the column of the next tier could be firmly set in the 
cap of the tier below. He returned to his office and had Mr. Tresidder 
prépare drawings embodying thèse ideas. This testimony is not dis- 
puted by Tresidder, and it is not disputed that Mr. Thorn took thèse 
drawings to his patent attorney, who prepared the necessary spécifica- 
tions and drawings with such promptitude that upon the 6th of Sep- 
tember, 1905, Thorn filed his first application in Washington. In the 
meantime Tresidder had planned to leave the employment of the Thorn 
Company and to form a column company of his own, as he was famil- 
iar with the trade, and apparently felt that Thorn's applications for 
patents would not prevent his using ideas which he recognized were 
valuable, and which apparently were foUowing along the lines of the 
conversations which he had had with Mr. Trillion. 

On September 5, 1905, Tresidder showed to a witness by the name 
of James R. Gray a drawing which the witness signed that day, which 
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disclosed a column and cap of uniform diameter with the concrète 
from the column extending up within the recess of the cap. This wit- 
ness testifies that Tresidder had talked with him ât varions times at 
his home prior to the date upon which this drawing was initialed, in 
order to secure the witness' advice about methods of constructing the 
iron parts of the column. This witness was a stationary engineer, and 
subsequently filed an application, on his own part, for a f orm of column 
like that of the sketch which he initialed for Tresidder upon the 5th of 
September, 1905. 

It is thus évident that Tresidder did not use Gray's suggestion as 
to the métal construction, nor did he apply for any patent on his own 
part until the 23d of October, 1905, when he filed a spécification, de- 
scribing a fireproof column and cap with a solid core or pillar with 
a flattened upper end and cap, with an interior recess for interlocking 
with the flattened end of the core or pillar by rotation through 90 
degrees, and for concrète fiUing of this socket and of the interior core 
of the column after locking them in place. 

It is évident that Tresidder knew at this time that Thorn had filed 
applications in the Patent Office for the columns and caps of which 
the exterior diameters were the same and in which the concrète ex- 
tended above the upper end of the column into the hoUow of the cap. 

Tresidder is shown to hâve applied to patent attorneys upon the 
2d of October, 1905, for the filing of the spécifications, which were 
presented in Washington upon the 23d of that month, but there is no 
évidence that Tresidder disclosed to his attorneys, or claimed in any 
way, that he was the inventer of any of the features of the applications 
then pending before the Patent Office or in the hands of Thorn's patent 
attorneys. 

Subsequently litigation was had between the Thorn Company or 
Thorn's assigns and the various companies manufacturing columns 
under Tresidder's guidance. Injunctions were isSued upon Tresid- 
der's default, forbidding his infringement of the Thorn patents. The 
présent défendant seems to hâve acquired by purchase the rights of 
one of thèse companies after such injunction. This case is presented, 
not upon the doctrine of contempt, but on the alleged independent in- 
fringement of the patent by the présent défendant. Tresidder has been 
called as a witness in the présent action, as weli as in some of the pro- 
ceedings based upon his default in cônteSting the previous suits, and 
has claimed to be the inventor of the features shown by telescoping 
and extending the concrète of the column up into the hollow of the 
cap. 

The issuance of the patents to Thorn at a tiïne when Tresidder was 
making his own application in the Patent Office for a modification or 
improvement of the idea and the prosecution of Thorn's applications 
after Tresidder had prepared drawings for Thorn for that purpose, 
and after Tresidder had left the Thorn Company to go into compéti- 
tion, makes it impossible to find that Tresidder considered himself to 
be thé real inventor of the improvements claimed by Thorn, or that the 
Thorn patents should be held invalid on Tresidder's présent testimony. 

The issuance of patents presumptively gives Thorn the right to be 
considered the inventor, in the absence of conclusive testimony that 
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his claims were incorrect, and the .présent record certainly shows no 
more than that Tresidder may hâve recognized some of the difficulties 
which Thorn solved, and may hâve reached a partial understanding of 
such solutipn, while still in Thorn's employ, but do not go so far as to 
establish his right to claim the complète invention, which evidently was 
worked out by Thorn in August of 1905, and immediately com- 
municated to Tresidder for the préparation of his drawings. 

Assuming that Tresidder is honest in his belief that thèse ideas are 
his own, it is évident that an incomplète or fragmentary mental con- 
cept, which is suddenly made practical and workable by full explana- 
tion from an outside source, présents a most difficult problem if the 
person having that concept thereafter attempts to go back and déter- 
mine just what had been in his own mind and how fully he had appre- 
ciated the ideas concerned. 

Under the circumstances it must be held that the proof on the part 
of Tresidder bas not shown so clearly and fully that he had donc more 
than work upon the same problem s as those which were occupying 
Thorn's mind before Thorn reached a complète practical solution, and 
Tresidder's conduct immediately thereafter makes it impossible to up- 
set the Thorn patents and to give priority of invention to Tresidder, 
even if the date of some of Tresidder's cogitations and partial solutions 
was shortly before the date upon which 'Thorn solved the entire prob- 
lem. 

The defendant's structure is exactly like the combined structure of 
the Thorn patents, and the use of an apertured plate at the top of 
the cap, both as the means of filling the cap with concrète and for the 
insertion of a stick by which a hoUow or tubular space is left in which 
a pin can be placed, so as to bind together the cap and the column of 
the next tier above, reilders any défense to the charge of inf ringement 
impossible. 

Claims 1* 2, 3, 4, and 5 of patent 835,717, claims 6, 10, 11 and 17 of 
patent 844,973, and claims 16 and 17 of patent 844,974 are alleged to 
be infringed. 

In examining the prior art it will be noticed that the gênerai idea of 
a continuous column or of a jointed fish pole-like construction was 
well known. The necessity of making a pillar or column continuous 
by a sleeve or flush, socket joint, the devices for projections or inter- 
mediate flanges as supports for girders or structures at right angles 
to the line of the column, and devices for strengthening the corners 
and stiflEening the structures, were well known. Such patents as Cor- 
nell, 74,312, of February 11, 1868, Comell, 160,574, March 9, 1875, 
Johnson, 225,060, March 2, 1880, Kirchhoff, 435,429, September 2. 
1890, Gray, 488,274, December 20, 1892, and a publication which had 
not been pleaded, but which was allowed tp go in évidence as illustrative 
of the priori art (during the course of the trial) from the book known 
as the Zeitschrift, translated from a copy in the New York Public 
Library, vol. 29, p. 936, bearing date in the year 1885, show the de- 
velopment of ail the ideas involved in the shell or casing, as implied 
to metallic columns without filling. The article in the Zeitschrift de- 
scribes a column substantially hke the casing of the Thorn and Tresid- 
der colimins, with supports for the girders and with a socket and 
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flanges at the top which would receive any column or girder to be 
placed thereon. But in this particular column, which is said to be that 
used in much of the elevated railway in New York City, the so-called 
socket at each end of the column is for the purpose of the insertion of 
plates which, by means of a tie, bind together and rehder rigid the 
entire column. 

The idea of merely filling columns with cernent or concrète was old, 
as has been stated before, and as shown by the extract f rom Encyclo- 
pédie Des Travaux, published by J. Dénier in 1894. This discloses 
columns of equal diamater superposed and filled with concrète through 
the length of both, with pins to register the exact position and with 
brackets to carry floor beams. One drawing even shows a conical 
end fitting into the top of the column below. 

Such patents as Moseley, 108,814, November 1, 1870, for a metallic 
pile, in which a tube or shell was filled with concrète ; Bomeman, 360,- 
273, March 29, 1887, who placed a hollow column filled with concrète 
over the head of a wooden pile driven in the mud, as a bridge f ounda- 
tion ; Bryant, 546,758, September 24, 1895, who built up a structure of 
concrète around two upright piles and by means of terra cotta piping 
to form a mold for the concrète; Davis, 616,084, December 20, 1898, 
who filled a column made up of a séries of tubes with concrète ; Nor-- 
cross, 701,377, June 3, 1902, who made a solid concrète column in shape 
like an artificial stone column, stiffening it with métal ; Smith, 762,496, 
June 14, 1904, who made circular sections like bricks or tiles with regis- 
tering rings to interlock and fit them close together around an iron 
center, and finally the columns themselves, in use at the time Thorn 
filed bis application, show full appréciation of the additional strength 
given by filling a hollow column of concrète and of the benefit in having 
thèse columns register or stand square one upon the other, by means 
of a socket cap or flange. 

In addition, such patents as Bomeman, supra, and Bryant, supra, 
show the idea of imbedding a centef in concrète, while other patents, 
such as Bryant, Davis, and Smith, supra:, show appréciation of the use 
of a métal core or center to transmit rigidity in position from one 
column to a superimposed column. 

A number of EngUsh patents, such as Westwood, 2,191, June 24, 
1874, show a pile with a flange or socket, but particular ly featuring 
interlocking lugs. The Cunliffe patent, 2,802, -August 26, 1873, dis- 
closes the idea of metallic columns made with sockets which are to be 
bound together with some substance like bitumen to serve the purpose 
of a bindef or glue when solidified in position, and thèse sockets or 
bands in the form of ornamental heads actually hold together the light 
pièces of which the columns were made, but do not at ail show the idea 
of the patent in suit. The Harrison patent, 924, March 4, 1881, dis- 
closes the use, in a hollow metallic column, of core which will strength- 
en the column. The Dixon patent, 222, January 18, 1873, dis- 
closes an iron pillar or column of tubular shape, to be filled with con- 
crète so as to give a stififening or bracing against bending and also 
against crushing strains, and the tubes are to be slightly tapered at one 
end so that the çasing of the other may set over the top of the one 
below. 
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Other patents and publications are shown, illustrating the universaî 
knowledge of the advantages presented by fiUing a column of concrète,, 
and also the necessity of stiffening or strengthening concrète against 
bending or breaking strains by the insertion of metalHc cores in some 
form or other and the application of flanges or socket joints with 
bands or projections for intermediate structures ; and it certainly would 
not be invention to fill any form of device shown in the prior art with 
concrète. 

The plaintifï, however, contends that while he has made use of old 
ideas, he has secured a patent embodying the features essential to a 
new and useful combination, designed and adapted to meet a need 
which was recognized at the time, and which required inventive genius 
rather than mechanical skill to appreciate and overcome. The matter 
is so simple and so easily understood that it seems as if a mechanic 
having any knowledge of the use of metallic columns and of the use of 
concrète might hâve easily solved the problem or discovered the idea 
which made practical and easy of construction a rigid and available 
concrète filled column for building purposes, but the testimony shows, 
and the fact seems to hâve been, that this step was not as obvious as it 
now seems. While the combination does not difïer much in any single 
détail from the previous structures, its use as a whole présents a great 
advance, which has apparently been recognized by the trade. The 
novelty and practicability of the idea has been shown by the extent of 
the public use proven in the testimony. 

Under such circumstances it would seem that the action of the Pat- 
ent Office, in finding patentability and novelty rather than mère me- 
chanical improvement in the combination of ideas, so as to make the 
fireproof column shown in the Thorn patents, should be upheld. 

Tresidder's own patent, involving the old idea of an interlocking 
structure, indicates that he was trying to solve the difficulty of build- 
ing a simple reinforced concrète column, with some scheme for cover- 
ing the known need of a practical joint, by the employment of some 
ingenious form of a well-known device. That was exactly the problem 
which Thorn also was attempting to solve in his patents, and the 
Thorn patents are so simple in construction that the élément of 
ingenuity or invention might well be inferred from the appréciation 
of the adoption of simple, practical ideas in a structure which could 
be easily made and transported. 

There is no proof of double patenting, for the last patent is for a 
combination involving patentable invention over the earlier patents, 
while the idea or actual invention of the use of a pin or tnetal core 
is shown by Thom's testimony to hâve been conceived by him during 
the préparation of the prior applications. Claim 1 of the first patent, 
if limited to the mère feature of having a diameter no larger than that 
of the column, would seem to be anticipated, and also to hâve been fîrst 
conceived by Tresidder. On the other hand, if intended to show a 
combination like the more definite claims, it is invalid for lack of defi- 
niteness in statement. This claim will therefore be held invalid, but the 
others are not open to this objection. 

The plaintiff may hâve a decree on ail claims sued upon, except claim 
1 of patent 835,717. 
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GEAR et al. v. FAIRMOUNT ELECTTRIC & MFG. CO. et aL 

(District Court, E'. D. Pennsylvania. July 1, 1915.) 

No. 759 Oct. Sess. 1911. 

Patents ©=3l09, 328 — Validitt and Infbingement — Connectob for ELKorai- 

CAIj CONDUCTOBS. 

Hie Williams patent, No. 831,815, for a connecter for electrieal eondac- 
tors comprising a pair of separable members coniposed of insulatlng ma- 
terial whieh receîve and confine the ends of the conductors, makes her 
metieally sealing the conflned' éhds of the conductors and the Connecting 
means by the insulatlng material an essential élément of each claim, and 
, inasmueh as such feature is net mentioned In the original spécification, 
but waa added to the clalms by amendaient without oath of invention, 
the clalms are not wlthln the application and are void. Al.so, held void as 
for unpatentable aggregations and for anticipation and not infringed. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 152; Dec Dig. 
<©:^109.] 

In Equity. Suit by Henry B. Gear and Paul F. Williams, doing 
business as Gear & Williams and as the G. & W. Electric Specialty 
Company, against the Fairmount Electric & Manufacturing Company, 
and J. C. Vogel, président, G. W. Slack, secretary, and C. S. Léonard,, 
treasurer, of said company, for infringement of letters patent No. 831,- 
815, for a connector for electrieal conductors, granted to Paul F. Wil- 
liams September 25, 1906. On final hearing. Decree for défendants. 

A. Miller Belfield, of Chicago, 111., and Augustus B. Stoughton, of 
Ehiladelphia, Pa., for plaintiffs. 

J. Bonsall Taylor and E. Hayward Fairbanks, both of Philadelphia, 
Pa., for défendants. 

THOMPSON, District Judge. The plaintifïs' patent is for a con- 
nector for electrieal conductors and, as stated in the spécification, the 
invention relates to devices by which connection can be made with 
the ends of electrieal conductors ; as, for instance, between two cables 
or between a cable and an overhead conductor. 

The défenses presented are : (1) That the claims of the patent in suit 
are invalid because : (a) They are for new matter not contained in the 
original application and inserted by amendment without the oath re- 
quired by Revised Statutes, § 48,92 (Comp. St. 1913, § 9436) ; ,(b) they 
are for unpatentable aggregations ; and (c) they are void in view of 
the prior art. And (2) assuming that the patent is valid, the défend- 
ants hâve not infringed. 

The first claim of the patent is fairly illustrative of ail the claims, 
and is as follows: 

"1. A device of the class spedfled, comprising a pair of separable members 
composed of insulatlng material, said members receivlng and conflning the 
ends of the conductors to be connected, means for Connecting said conductors, 
and insulatlng material hermetically sealing the conflned ends of the conduc- 
tors and the Connecting means therefor withln said separable members." 

It will be noted that the claim concludes with the élément "and in- 
sulatlng material hermetically sealing the conflned ends of the con- 
ductors and the Connecting means therefor within said separable mem- 
bers." 

A similar limitation is set forth in each of the remaining four claims 
of the patent. An exàmination of the file wrapper reveals that the 
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original application contaîned ten daims, noue o£ which set forth the 
limitation in respect Of hermetically sealing. The ten claims were re- 
jected in view of prior patents and five new claims were substituted 
containing no limitation of hermetically sealing. The five claims were 
ail rejected in view of the prior art. The applica,nt then ffled a third 
set of six claims, the second to the sixth of which now stand as the 
claims of the patent in suit, the first claim not containing the clause 
providing fof hermetically sealing. Thèse claims were rejected by 
the primary examiner as being anticipated by the prior art. 

Reconsidération of the claims was thereupon requested, iii which re- 
quest the applicant's attomey stated: 

"As pointed out at thls Interview, none of the références show applicant's 
arrangement of an insulating caslng wlth the two plates held together upon 
one another, and Connecting devices hermetically sealed in the easing by in- 
sulating materlal. AUowance is requested." 

The patent with the claims as they now stand was thereupon allowed. 
While the original spécification referred to filling the separable mem- 
bers "with minerallac or other suitable insulating material," the words 
"hermetically Sealing the confined ends of the conductors and the Con- 
necting means theref or within said separable members" state a new 
élément in each claim which is nowhere siet out in the original applica- 
tion. "Hermetically," in its broad signification, means "chemically," 
and, according to Century Dictionary, a "hermetical seal" is "an al- 
chemic or chemical seal; an air-tight closure of a vessel effected by 
fusion, soldering, or welding." And "hermetically" sealed means "so 
closely sealed as to prevent, the escape or entrance of air, gas or spir- 
its." 

As used in the amended claims, it is apparently a vital part of the 
claims, as ail the claims were rejected by the Patent Office prior to 
the insertion of the limitation of hermetically sealing. This limitation 
was considered by the Patent Office as necessary to furnish an élément 
of the combinatipn upon which the claim to invention depended, and, 
whatever its significance, its addition by amendment invalidâtes the 
patent if it is new matter éssehtial to the claims not coptained in thé 
original spécification. It is possible that by "hermetically sealing" the 
applicant intended to narrow the claims tocover the exclusion of wa- 
ter and moisture as now contended ; but, if this is true, it is nowhere 
indicated in the spécification, as minerallac is referred to in connec- 
tion with other suitable insulating material, and no référence is made 
to its being a substance impervious to moisture, nor is there any proof 
of sùch quality. That such a limitation was not in the mind of the 
applicant is apparent where in the spécification he states : 

"In figure 5 I hâve shown the device modifled in two respects. One of thèse 
is that the hood 2<* is provlded with an overhang 20, by which, rainwater is le4 
down and caused to drip, thereby preventing it from gaining access to the 
interior of the device." 

If it was intended that the insulating material should hermetically 
seal the confined ends of the conductors and the Connecting means 
therefor within the separable members, there would be no apparent 
necessity to provide an overhang to léad down the rainwater. At ail 
events, no suggestion of hermetically sealing, evçn as the plaintiffs con- 
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tend the term should be construed, is contained in the spécification or 
claims as originally filed. That it is regarded as essential by the plain- 
tiffs appears from their brief and was insisted upon at the argument. 
It must be held therefore that this is an essential new limitation beyorid 
the terms of the original disclosure, and, being added to each claim by 
amendment without oath of invention, the claims are void under the 
authority of Steward v. American Lava Ce, 215 U. S. 161, 30 Sup. 
Ct. 46, 54 L. Ed. 139, and the cases therein cited. Moreover, the 
claims are clearly anticipated by the prior art. 

An examination of the drawings and spécification in connection with 
the claims shows that the invention claimed simply comprises a pair 
of separable members composed of insulating material which receive 
and confine the ends of the conductors, which are connected by a slip 
joint, plus insulating material for hermetically sealing the confined ends 
of the conductors and the Connecting means therefor. 

The Cobb patent. No. 396,543, when read in connection with its 
drawings and spécification, contains every essential élément of the pat- 
ent in suit, as shown by the drawings below : 



/Wr. /H Suit 




•William» Clalm 1: A device oJ the 
clasB, speclfled, comprising a pair of sep- 
arable members, composed of Insulating 
material, said members reoelving and 
confinlng the enda of the conductors to 
be connected, means for Connecting said 
conductors, and Insulating material her- 
metically sealing the conflned ends of 
the conductors and the Connecting means 
therefor within said separable members. 
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Like the patent in suit, it comprises a pair of separable members 
composed of insulating material, namely, an outside casing of vulcan- 
ized or hard rubber; the separable members receiving and confining 
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the ends of the conductors to be connected. In the Cobb patent the 
means for Connecting the conductors consist of a sleeve or a thimble 
fitting with the outside casing of one member and over the insulation of 
the conductor of the other member, and the members contain as an in- 
sulating or sealing material a filling of paraffine. The éléments com- 
prising the members of the patent in suit are manifestly équivalents 
of those in the Cobb patent requiring merely mechanical skill for their 
substitution. From the accompanying comparative drawings of the 
patent in suit and Figure 4 of the Eckert patent, it may rekdily be seen 
that the separable members and every material part of the Connecting 
device, as well as the overhanging cap in the patent in suit, is présent in 
the Eckert patent, which is also supplied with "hermetical" sealing 
consisting of a filling of rubber. In the Eckert patent, the slip joint 
employed in the patent in suit bas its équivalent, in that one of the 
members is provided with a screw which is inserted within a screw 
provided in the other member, whereby parts of the conductor may 
be removed by unscrewing one section from another. 
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It manifestly did not require invention to substitute for two of the 
Joints used in the Cobb patent the short overlapping members in the 
patent in suit, nor to substitute for the casings for indoor wiring dis- 
closed by the Eckert patent shorter couplings. It is only necessary 
finally to refer to the Tailleur patent. No. 593,442, in which the spéci- 
fication States the object of the invention to be a simple and effective 
means whereby the terminais of electric cables or wires, particularly 
such as are designed for carrying currents of high tension, may be 
joined together in such manner that the access of moisture to the cable- 
terminals will be securely guarded against. 

The Tailleur patent also shows that the separable joints upon which 
the plaintiffs place reliance are not new. 

It is obvious that mère mechanical skill is ail that was required to 
adapt the disclosures of the Cobb, the Eckert, and the Tailleur pat- 
ents in order to produce the plaintiffs' device. No new élément is 
shown, and no new purpose is accomplished ; nor is there any new co- 
action in the combination of the old éléments. 

It is held there fore that the claims are invalid because they contain 
new matter inserted by amendment without compliance with the re- 
quirements of Rev. St. § 4892 (Comp. St. 1913, § 9436), because they 
are for unpatentable aggregations, and because they are anticipated by 
the prior art, and the défendants hâve not infringed. 

The bill is dismissed. 



MAECONI WIRELESS TELEGRAPH CO. OF AMERICA v. DE FOREST 
RADIO TELEPHONE & TELEGRAPH CO. et al. 

(District Court, S. D. New York. November 12, 1914.) 

1. PATENTfS <Ê=>234 INFEINGEMENT DEVICE CAPABLE OF NONINFBINGINO TJSE. 

An apparatus made and sold by a défendant for use by the purchas- 
ers, which when normally and most efCectlvely used Infringes a patent, 
does not avoid Infringement because it Is capable of belng so used as not 
to Infringe. 

[Ed. Note.— For other cases, see Patents, Cent DIg. §§ 370, 381 ; Dec. 
Dig. <S=234.] 

2. Patents (©=»328 — Infeingement — Wikeless Telegeaph Appaeatus. 

The Marconi patent, No. 763,772, and the Lodge patent, No. 609,154, 
each for wireless telegraph apparatus, held infringed on motion for pre- 
Umlnary injunction. 

In Equity. Suit by the Marconi Wireless Telegraph Company of 
America against the De Forest Radio Téléphone & Telegraph Com- 
pany, the Standard Oil Company of New York, and Lee De Forest, 
for infringement of the Marconi patent, No. 763,772, and the Lodge 
patent. No. 609,154, each for wireless telegraph apparatus. On mo 
tion for preliminary injunction. Motion granted. 

Order affirmed in 225 Fed. 373, C. C. A. . 

Sheffield, Bentley & Betts, of New York City, for complainant. 
Samuel E. Darby, of New York City, for défendants. 

^anFor other cases see same toplc & KEY-NUMBER in ail Kejr-Numbered Digests & Indexes 
225 F.— 6 
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HOUGH, District Judge. At the same time that briefs on tliis mo- 
tion were delivered at my chambers, défendants there left, without 
leave (and without necessity), certain surrebuttal affidavits. I did not 
know that this had taken place until I returned to chambers later in 
the day. Thèse surrebuttal affidavits will not be received, nor will 
they be filed, and are not a portion of the record herein. 

After considération of ail the affidavits and further reflection, I 
think I made too much of complainant's action in raising the price of 
its patented article immediately after (and undoubtedly in consé- 
quence of) Judge Veeder's décision. The action of Judge Veeder and 
that of the courts of the Third circuit in respect of the Fessenden 
patents, followed by a treaty of peace between complainant and the 
Fessenden party, has undoubtedly put the Marconi Company in a 
much stronger position than it previously occupied. I am convinced 
that down to the présent time the expense of opération (and of litiga- 
tion) has been so enormous that complainant has received no fair re- 
tum f rom the invention which, under décisions now ruling, I must 
hold to be of the greatest value and worthy both of praise and reward. 

The situation presented by the ships of the Standard Oil Com- 
pany differs greatly from that existing in the case of vessels afïected 
by the varions acts of Congress compelling the use of wireless teleg- 
raphy on sea-going craft. Where the sovereign with one hand grants 
a monopoly to private persons and with the other compels the public 
to use that of which a monopoly has been given, the situation is one 
that may cry for justice. But this motion does not raise that ques- 
tion. The Standard Oil Company is not bound to hâve wireless 
apparatus on its ships ; it wants that apparatus for its own saf ety and 
profit, and I cannot say, and indeed do not think, that $100 a month is 
too much to pay for a device without which it is a matter of common 
knowledge that the insurance premiums on a large and laden vessel 
would be greater by more than the amount of complainant's fées. 
I am not, therefore, disposed to vvithhold relief by reason of complain- 
ant's action in raising rates in this, the only, instance, really before 
this court. 

[ 1 ] A reading of the affidavit submitted leaves me in no doubt that 
défendant Radio Company sold and delivered to the Standard Oil 
Company on board certain of its vessels a signaling apparatus which, 
when put together and use;d in the normal way, the easiest way, and 
the most effective way, would infringe both the patents in suit. The 
whole défense amounts' to this, viz. : That défendant can take, and 
has taken, an inf ringing set of apparatus, and so arranged or co-ordi- 
nated it as to avoid infringing. This claim of défendant is, I think, 
advertised in the Radio Company's Bulletin A 14, wherein it is said 
that: 

"With thèse improved forms of variable inductances any form of sélective 
recelving circuit can be quickly formed and tested. The maximum possible 
selectivity of circuits is assured with this radio apparatus." 

It seems to me that it would be (under familiar cases) proper to 
grant a preliminary injunction hère on the sole ground that the 
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apparatus vended and iised by défendants was capable of infringing, 
and would when ordinarily used by operators be so adjusted as to 
infringe. 

[2] But défendants' explanations may be considered a little further: 
The only reason alleged in argument why the apparatus arranged as 
shown in défendants' drawings does not infringe the Lodge patent 
is that the variably acting inductance coil at the transmitting station 
is not directly in the antenna circuit, but is in a closed circuit which is 
so connected to the antenna as to control the radiation therefrom. 
Even if this is true, I do not think that inf ringement is escaped, be- 
cause the principal Lodge claims do not require a direct connection; 
it is enough if the self-inductance coil is electrically inserted between 
the capacity areas. 

It is alleged that the transmitting claims of the Marconi patent are 
not infringed, because the closed circuit is not in tune with the open 
radiating. circuit. But tune, or syntony, may be produced by the 
variable inductances shown, and it is inconceivable that the inductances 
would be shown if it were not intended thereby to produce syntony. 

It is also alleged that the condenser coupling shown in the défend- 
ants' drawing is not the équivalent of the transformer coupling shown 
in the Marconi patent. I think it proven that défendants' expert, 
Mr. Stone, not only says that the two devices are équivalent, but that 
he found out that they were. If the défendants' device, diagram- 
matically shown in the afiSdavits, be considered with respect to the 
receiving claims of the Marconi patent, complainant admits that, if 
used exactly as shown, no infringement is proven. It is on this head 
that th-e capacity for infringement is important. I do not believe that 
a noninfringing device, which could be made more efficient by an 
operator after he got to sea, or just before starting, by making it in- 
fringe, would be permitted to remain in the noninfringing and less 
efficient form. 

The injunction may issue as prayed for. 
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DUPLEX ENVBLOPE CO., Inc., v. A. S. KRATZ CO., Inc., et aL 
(District Court, B. D. Virginia. June 25, 1915.) 

1. Patents ®=328 — Invention— Duplex Bnvelope. 

The Stevcns patent, No. 1,013,571, for a duplex contribution enrelope, 
Is void for lack of patentable invention in view of the prior art. 

2. Patents <g=>37 — Invention— Improvement Patents. 

Every simple improvement of an article Is net patentable, but It must be 
the resuit of an original conception of something which is new and use- 
ful and adds substantially to the Unowledge of the art. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §S 41-44; Dec. 
Dlg. ®=37.] 

In Equity. Suit by the Duplex Envelope Company, Incorporated. 
against the A. S. Kratz Company, Incorporated, and the Union En- 
velope Company. On final hearing. Decree for défendants. 

Church & Church, of Washington, D. C, and Charles V. Meredith, 
of Richmond, Va., for complainant. 

Whitaker & Prévost, of Washington, D. C, and Hill Carter, of 
Richmond, Va., for défendants. 

WADDILL, District Judge. [1] This suit is filed to enjoin the 
alleged infringement of letters patent No. 1,013,571, issued by the 
United States to the complainant as assignée of Willis F. Stevens, on 
the 22d day of January, 1912, for what is known as a duplex en- 
velope, used especially in church collections, whereby the offerings 
made, whether for gênerai church or benevolent purposes, are placed 
in separate pockets or compartments in the envelope, each envelope 
being numbered so as to préserve the identity of the donor, who is 
presumably registered by number on the treasuirer's books of the 
church, with the amount of the yearly donation to be given to the 
respective objects. 

Complainant's claim 2 of the patent in suit sets forth the invention 
as follows: 

"2. A contribution envelope formed of a body and main flap connected to- 
gether at the bottom and side edges and along a central Une perpeudicular 
to the bottom to form plural pockets arrangea edge to edge, there belng a Une 
of weakness between the pockets, whereby they may be tom apart wlthout 
belng opened, a gummed sealing flap connected at one edge to the edge of the 
body adjacent the pocket openings, said sealing flap havlng its ends ungum- 
med and of reduced wldth to expose the wall of the pockets below said ends 
and beyond the body of the flap and in Une wlth the flap for the Impression 
of an Identification number and to form an opening for the insertion of an 
opener, and an Identification number on the wall of the pockets in Une with the 
sealing flap, and contribution classification data on the main flap below the 
sealing flap, whereby the openings to the pockets and classification data are 
simultaneously exposed to view." 

The défendants admit, the use of envelopes similar to those covered 
by the patent, and contest the validity of complainant's patent alike for 
its lack of novelty of. invention, as because anticipated by others in 
the prior art. They also say that they hâve long been engaged in 

@=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the business of manufacturing and selling duplex envelopes ; that the 
complainant had been for a long period of time their sales agent, and 
its président their former secretary, and that, while the contract of 
agency no longer exists, they are still largely engaged in the business, 
and to sustain the validity of complainant's claim would seriously and 
disastrously afifect their business; that the alleged improvement in- 
volves nothing novel, or that shows inventive genius, regarding a 
matter in respect to which they hâve as much or a greater right than 
the complainant. The complainant does not seriously contend that 
there is anything especially novel or of great originality in the patent 
in suit, but insists that it has succeeded in producing, by a combination 
of old éléments, a new and effective envelope that is valuable and 
operative in character; whereas those that preceded it were, for one 
cause or another, lacking in utility, and ineffective, compared with 
the completed product patented by it. 

The great purpose to be attained in the making of the envelope was 
to secure one in which money could be, without confusion, easily placed 
in the différent pockets, confined therein, identified by number, reàdily 
opened, and in so doing the number preserved. Several patents of 
the prior art^ including one issued to the complainant, apparently con- 
tained ail thèse éléments, but the complainant says that, even in its 
own patent, which was the last prior to the one in suit, the number of 
the contributor was printed upon the flap at the top of the envelope, 
was not easily opened, and when opened was liable to be de- 
stroyed; whereas, the patent in suit contained the same character of 
flap, clipped at each end, so as to f acilitate the opening of the same, 
and placed the number substantially where it was before on the 
flap, upon the body of the envelope, that is, printed on the envelope 
itself, as distinguished from the flap, which is the distinguishing fea- 
ture in the patent in suit, and the one upon which the complainant 
bases its claim, so much so that it admits there would be no inf ringe- 
ment, if the number were printed on the bottom or sides thereof, in- 
stead of at the top corners of the envelope. 

Thus it will be seen upon what a narrow margin this case rests, 
namely, one of confessed prior anticipation in the art, of lack of novel- 
ty in invention, and the mère claim of a right to patent by reason of 
the clip of the flap, and the location of the number in the top corners 
of the body of the envelope, instead of on the flap. Envelopes with 
pockets, perforated to be easily separated, with proper means of seal- 
ing, and the proper number printed thereon, and other printed matter, 
hâve ail gone before, and are in common use. Envelopes contàining 
pockets, including those with the cutaway, as distinguished from the 
square flaps, are in common use, and the complainant's device can be 
maintained as patentable only upon the. theory that by placing the, 
printed number where it is now placed, under the claim of the patent, 
in connection with the other éléments of the patent, it has producen 
something of sufiicient utility to make the same patentable, and give 
to itself the exclusive use thereof. The court cannot see its way clear 
to sustain this view. The placing of the number as arranged by the 
complainant, in connection with the other éléments of the patent, 
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produces nothing either novel or useful arising from a combination 
of old éléments, as in its judgment entitles the complainant to a pat- 
ent therefor, and to the injunctive relief, sought by the bill. 

Spécimens of the compïainant's envelopes under the patent in suit, 
together with one under a patent previously issued to complainant, 
with the immaterial printed matter on each omitted, are hère shown, 
with a view of better illustrating just what it is complainant claims 
in the patent in issue : 

[2] It may be conceded 
to be a matter of difficulty 
frequently to détermine 
whether a particular im- 
provement is a mère me- 
chanical device, or involves 
the exercise of créative 
ability and genius entitling 
it to patentability ; and a 
new combination of old élé- 
ments which produces new 
and useful results may en- 
title the inventor to a pat- 
ent ; but whether the alleg- 
ed improvement in the pat- 
ent in suit involves more 
than mechanical skill, or 
what would hâve arisen 
from mère common obser- 
vation, may be seriously 
doubted. Every simple im- 
provement in an article is 
not patentable. It must in- 
volve an original concep- 
tion; that is, of what is 
new, of what is useful, and 
not something of which the 
public theretofore had knowledge, and to which it was entitled. 
Authorities to support this view might be cited almost without number, 
but only a few will be given. In Smith v. Nichols, 21 Wall. 112, 119 
(88 U. S. 566), 22 L. Ed. 566, it was said: 

"A patentable Invention is a mental resuit. It must be new and shown to 
be of practical utlUty. Bverytblng within the domain of the conception be- 
longs to hlm who conceived It. The machine, process, or pixiduct is but its 
material reflex and embodiment A new idea may be Ingraf ted upon an old 
Invention, be distinct from the conception which preceded it, and be an im- 
provement. In such case it Is patentable. The prier patentée cannot use It 
without the consent of the improver, and the latter cannot use the original 
invention without the consent of the former. But a mère carrying forward 
or new or morè extended application of the original thought, a change only 
In form, proportions, or degree, the substitution of équivalents, doing substan- 
tially the same thingi in the same way by substantiaUy the same meàns with 
better results, is not such invention as will sustain a patent Thèse rules 
apply allke, whether what preceded was covered by a i>atent or rested only 
In public knowledge and use. In neither case can there be an invasion of 
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such domain and an appropriation of anythlng found there. In one casa 
everythlpg belongs to the prier patentée, in the other, to the public at large." 

In Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 h. 
Ed. 438, Mr. Justice Bradley, speaking for the Suprême Court, on 
page 200 said : 

"The design of the patent laws is to reward those who make some substan- 
tial discovery or invention which adds to our knowledge and makes a step in 
advance in the useful arta Such Inventors are worthy of ail favor. It was 
never the object of those laws to grant a monopoly for every trifllng device, 
every shadow of a shade of an idea whlch would naturally and spontaneously 
occur to any skilled mechanic or operator in the ordinary progress of manu- 
factures. Such an indlscriminate création of exclusive privilèges tends rather 
to obstruct than to stimulate invention." 

And further quoting from Mr. Justice Bradley, on page 200 of 
107 U. S., on page 231 of 2 Sup. Ct. [27 h. Ed. 438], of the same case: ' 

"To grant to a single party a monopoly of every sligbt advance made, ex- 
cept where the exercise of invention, somewhat above ordinary mechanical 
or engineering skUl, Is distlnctly shown, is unjust in principle and injurioua 
in its conséquences." 

The changing of the position of the number intended to designate 
the contributor, from the flap to the body of the envelope, certainly 
cannot be said to involve any inventive genius or skill, but on the con- 
trary only what would présent itself to any thoughtful person as a 
more convenient method of facilitating the handling of the same, and 
indicates nothing which shows such inventive skill or genius as would 
call for the granting of a patent therefor; and while the utility of 
the new device may be conceded, and complainant is entitled to ail the 
presumptions arising as well frotti the granting of the patent as from 
its success from a commercial standpoint, still the court cannot and 
does not believe that thus placing the number on the envelope, instead 
of on the flap, involved anything patentable in the then state of the 
art. 

It follows from what has been said that the injunction asked for 
by the complainant should be denied, and its bill dismissed. 



ORR V. ASCHENBACH & MILLER, Ina 

(District Court, E. D. Pennsylvania. August 12, 1915.) 

No. 1323. 

Patents (S=328 — Infbingement— What Constitutes. 

Complalnant's patent, No. 65&,640, was for a disinfectant composed of 
formic aldéhyde and an essential oil which would slowly evaporate and 
at the same time be a water repellent The compound was prepared by 
exposing the desired oils in the proper container to the présence of formic 
aldéhyde under Increased pressure. Defendant's disinfeetant was pre- 
pared by stirrlng eucalyptus oil into the commercial solution of formic 
aldéhyde largely diluted with water, in an open vessel under ordinary 
atmospheric pressure ; the eucalyptus oil being used to disguise the odor. 
Eeld, that there was no infrlngement, the proportion of formic aldéhyde 
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contained In the oil in defendant's disinfectant belng inconsiderable, and 
the présence of water, wlilch complainant's compouud was designed to 
avoid, avolding any infringement. 

In Equity. Bill by William G. Orr against Aschenbach & Miller,, 
Incorporated. On final hearing. Bill dismissed. 

L. S. Oliver and Maurice Bower Saul, both of Philadelphia, Pa., for 
plaintiiï. 

G. Herbert Jenkins and Randolph Sailer, both of Philadelphia, Pa., 
for défendant. 

THOMPSON, District Judge. The complainant is the owner of re- 
issue letters patent No. 12,084, issued February 24, 1903, to Henry 
Spencer Blackmore. The original letters patent No. 659,640 were is- 
■ sued October 16, 1900, upon an application filed August 28, 1899. 

As stated in the reissue spécification, the invention relates to a new 
composition of matter for disinfecting or germicide purposes, and con- 
sists essentially of a mixture, compound, or solution of formic aldéhyde 
or its polymerides in a water repellent, such as nonmineral or essential 
oil. 

The object of the invention is said to be to produce a liquid com- 
position containing formic aldéhyde or its polymerides which will 
slowly evaporate when exposed to the atmosphère at ordinary pressure 
and température and at the same time be a water repellent. 

The composition is described as not only having an active disin- 
fectant, formic aldéhyde, but as giving off on evaporation a character- 
istic pleasant odor and at the same time being insoluble in and in- 
compatible with water, preventing its contact therewith from deterio- 
rating the active property of the contained formic aldéhyde. 

The inventor states that the manner in which he prefers to produce 
the oily formic aldéhyde solution or compound is to place the desired 
oil, such as camphor oil, in a proper container and expose it to the prés- 
ence of formic aldéhyde under increased pressure, at the same time 
agitating it, whereby the formic aldéhyde becomes absorbed, occluded, 
or retained therein. 

The claims of the patent are thus set out : 

"1. As a new composition ol matter a mixture containing an essential oil 
and formic aldéhyde. 

"2. A new composition of matter substantially consistlng of essential oïl 
carrying fortnic aldéhyde. 

"3. A new composition of matter consisting of essential oil and formic aldé- 
hyde. 

"4. A new composition of matter consistlng of camphor oil containing formic 
aldéhyde. 

"6. A new composition of matter substantially consisting of formic aldé- 
hyde associated with a water- repellent vehicle capable of evaporating when 
exposed to the atmosphère at ordinary température and pressure. 

"6. A new composition of matter substantially consisting of formic aldé- 
hyde associated with an aromatic water-repellent vehicle capable of evaporat- 
ing when exposed to the atmosphère at ordinary température and pressure." 

The préparation which the défendant produces, and which it is 
claimed infringes, is known as "Sanozone." "Sanozone" consists of 
the commercial aqueous solution of formic aldéhyde, known as "forma- 
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lin," combined with eucalyptus oil. "Formalin" consists of approxi- 
mately 37 per cent., by weight, of formic aldéhyde, and 63 per cent., by 
weight, of water and methol alcohol. Formic aldéhyde is a gas, highiy 
soluble in and with great affinity for water. The aqueous solution of 
formic aldéhyde, above described, has been known and used as an ac- 
tive germicide and disinfectant for a time commencing long prior to 
the complainant's invention, and is so mentioned in the spécification 
for the Blackmore patent. Eucalyptus oil has a distinctive odor and 
slight, if any, disinfectant and germicide qualities. In preparing "San- 
ozon^e," the aqueous solution of formic aldéhyde and eucalyptus oil are 
combined by stirring the oil into the commercial solution, largely dilut- 
ed with water, in an open vessel under ordinary atmospheric pressure. 
Since August, 1910, the défendant has added to the combination a 
small quantity of saponaceous material which does not enter into 
chemical combination with either the formic aldéhyde solution or the 
eucalyptus oil, but overcomes the repellent action of the eucalyptus oil 
and the water which otherwise would constantly tend to separate. 
"Sanozone" has merely the germicidal and disinfectant action of the 
formic aldéhyde contained in the commercial formic aldéhyde solution 
plus the odor of the eucalyptus oil, and neither of thèse ingrédients is 
altered or changed in its character, action, or effect by the combination. 

Inasmuch as «ucalyptus oil is an essential oil and the aqueous formic 
aldéhyde solution used in "Sanozone" con tains formic aldéhyde, the 
complainant charges infringement of his patent. It may well be that 
the combination discovered by Blackmore was novel and is us'cful for 
the purpose of conveniently disinfecting by means of formic aldéhyde. 
The patent granted to him, however, does not, upon its face, entitle 
the complainant to a monopoly which will prevent any and every use 
of formic aldéhyde and essential oils by others in the préparation of 
oth^er compounds. 

In the case of a patent for a composition of matter, the question of 
infringement dépends upon sameness or équivalence of ingrédients and 
upon substantial samen«ss of the proportions of those ingrédients. 
Addition to a patented composition of matter of an ingrédient which 
the patent purposely avoided and which, when added, substantially 
changes the character of the composition, avoids infringement. Byam 
v. Ëddy, F«d. Cas. No. 2,263, 2 Blatchf. 521 ; Atlantic Dynamite Co. 
v. Climax Powder Manuf acturing Co. (C. C.) 72 Fed. 925 ; Walker on 
Patents, p. 319. 

The patent granted Blackmore was for a new combination of formic 
aldéhyde, which was old as a disinfectant, with an essential oil; the 
function of the combination being to hold the formic aldéhyde in the 
essential oil and prevent its union with moisture by means of the water- 
repellent qualities of the oil and thus prevent its polymerization while 
being carried into the air as a disinfectant. The addition of water, 
\vhich it is the object of the patent to avoid, to the composition, as it is 
done in the préparation of "Sanozone," is therefore entirely foreign 
and répugnant to the spécification of the patent, in the light of which 
the claims must be read. An analysis of "Sanozone" shows that the 
ratio of water to the mixture of oil is as 1,000 to 5 ; that 99.75 per cent. 
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of the formîc aldéhyde présent is contained in the water and 14 of 1 
per cent, in the oil ; that there is .05 of an ounce of f ormic aldéhyde in 
the oil mixture and 20.3 in the water solution to a gallon of the com- 
pound, the proportion of formic aldéhyde carried in the oil to that 
carried in the water being therefore as 1 to 400. The respective pro- 
portions of formic aldéhyde and oil are nowhere stated in the claims 
or spécification of the patent ; but it may be presumed that, in the inter- 
est of economical préparation of the product, it was the inventor's in- 
tention that the oil should absorb as much formic aldéhyde gas as it 
was capable of containing. It is obvious that the proportion of formic 
aldéhyde contained in "Sanozone," which is carried in the oil, is in- 
considerable, that its effect upon the function of "Sanozone" as a dis- 
infectant is negligible, and that whatever functions it has as a disin- 
fectant are présent in the aqueous solution of formic aldéhyde, which 
was old and in commercial use prior to the plaintiff's invention. The 
function of the eucalyptus oil is to conceal the odor of the formic aldé- 
hyde, and the Blackmore patent does not vest in the complainant a 
monopoly in the use of f ragrant oils in disinfectants. The fact that the 
two compositions hâve one point in common, in that formic aldéhyde 
gas is contained to some extent in the essential oil used in "Sanozone" 
arid in the Blackmore composition, cannot obliterate the marked dis- 
tinctions between the two compositions in ingrédients, in proportions, 
and in mode of manufacture. In short, the défendant is using a disin- 
fectant whose functions were well known prior to the Blackmore patent, 
with a fragrant oil to conceal the odor of the formic aldéhyde, and, 
even though the oil carries some formic aldéhyde, that fact is not suffi- 
cient to involve inf ringement 
A decree may be prepared dismissing the bill. 



LOVELL-McCONNELL MFG. CO. v. ORIENTAL RUBBER & SUPPLY 

CO., Inc. 

(District Court, E. D. New York. July 2, 1915.) 

Patents i@=»328 — Validitst and Infkingement— Automobile Horn. 

The Hutchison patent. No. 1,120,057, for an automobile horn, was not 
antlcipated, and discloses patentable invention; also, held infringed. 

In Equity. Suit by the Lovell-McConnell Manufacturing Com- 
pany against the Oriental Rubber & Supply Company, Incorporated. 
On final hearing. Decree for plaintifï. 

George C. Dean, of New York City (Irving M. Obrieght, of New 
York City, of counsel), for plaintiff. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N. Y., for défendant. 

CHATFIELD, District Judge. The plaintifï has alleged infringe- 
ment of patent No. 1,120,057, issued to the plaintifï as assignée of Mil- 
ler Reese Hutchison, upon application filed August 14, 1914, under No. 

a=»B"or other casos see aame topic & KEY-NUMBER In ail Key-Numbered DlgestS & Indexes 
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856,826, as a division of original application filed October 26, 1909, 
under No. 524,762. 

The patent shows a hom or signal, consisting of a diaphragm held 
between two circular clamping members, with a wear pièce upon one 
side of the diaphragm, actuated by cams upon the face of a disk, 
rotated by the armature shaft of an electric motor; this shaft being 
perpendicular to the plane of the diaphragm and with means for 
longitudinal adjustment. In other horns of the prior art, the electric 
motor had been so arranged as to position the armature or driving 
shaft in a plane parallel to that of the disk of the diaphragm. 

While it has been recognized that no invention was needed to mere- 
ly rotate the motor or the armature shaft into a position vertical to 
that of the disk of the diaphragm, and while it would not involve 
invention to change the cam surfaces from the periphery to the face 
of the revolving disk, nevertheless the patentée in his présent ap- 
plication claims novelty and invention by so positioning the motor as 
to make its armature shaft perpendicular to and eccentric with the 
center of the diaphragm, and to provide a compact, useful, commer- 
cial structure, with better opportunity for adjustment by afïixing the 
frame carrying the electric motor and the armature shaft thereof in 
some rigid and simple way to one of the clamping members of the 
diaphragm. He includes in the combination a limitation upon the 
size of the frame; but this, of course, is not patentable novelty of 
itself. 

In the drawings accompanying the patent, the frame furnishing the 
support for the motor and armature shaft is substantially intégral 
with the ring forming one of the clamping members. The défendant 
allèges noninfringement from the fact that its device présents this 
frame, attached by a thread and screw to the ring forming the clamp- 
ing member, and with a tight case inclosing the motor and its at- 
tachments, with openings for the electrical contact wires. 

The action has been narrowed down to one claim of the patent for 
the purpose of saving time and simplifying the issue, according to 
the plaintifï. The défendant, without admitting thèse propositions, 
proceeds upon the admission by the plaintiff that this particular claim 
is the only one concerned in the action, and we need not look into 
the question of motive as the possibility of maintaining the action 
dépends upon the validity and infringement of this particular claim. 
This claim is as f ollows : 

"12. In an alarm or signallng device, a diaphragm, a pair of opposed dia- 
phragm clamping members, one of sald members havlng a sound outlet open- 
Ing therethrongh concentrlc with the diaphragm and the other of sald members 
carrying a rearwardly extending cyllndrlcal motor casing eccentrlcally dls- 
posed lu respect to sald diaphragm, a motor withln said casing havmg its 
armature shaft presented endwise to sald diaphragm, a wear pièce on said 
diaphragm at the center of the latter, a face cam carrled by said armature 
shaft and éngaglng with said wear pièce, the eccentrldty of said motor casing 
in respect to sald diaphragm belng substantially equal to the effective radius 
of said face cam, and means for adjustlng the armature sbaft and rotor 
axially to vary the degree of overlap of the face cam projections on sald 
wear pièce." 
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It will be seen that the language of this claim calls for a diaphragm, 
two clamping members, one with a sound outlet opening, and the 
other "carrying a rearwardly extending cylindrical motor casing ec- 
centrically disposed," etc., "a motor within said casing," etc. 

This claim does not require, however, the narrow construction or 
single form of device shown by the drawing in which the word "car- 
rying" would be équivalent to comprising or consisting of. The lan- 
guage of the claim is plainly disclosed by the drawing, as it would 
not involve invention to fasten a casing by a screw thread or by 
individual screws. Nor would it involve invention to hâve a sep- 
arate frame within the case, even though to make the case and the 
f rame identical in whole or in part might be simpler in the number 
of parts. 

The defendant's structure, however, reads directly upon the claim, 
and the infringement is évident. 

The record shows certain interférences in the Patent Office and) 
actions against the Commissioner of Patents. Thèse interférences 
resulted finally in an opinion by the commissioner himself to the eflfect 
that adjustment of an armature shaft, arranged perpendicularly or 
at an angle to the diaphragm less than a right angle, or even when 
arranged parallel to the plane of the diaphragm, was old and obvious 
and could not be considered an invention over the prior art. Also, 
that the mère transfer or change f rom a parallel to a vertical position 
of the armature shaft, with a change of cams to the face of the disk, 
did not involve invention over the prior art, and that adjustment by 
means of a thread or set screw so as to move a shaft closer to the 
diaphragm was not invention. The commissioner did, however, hold 
that the intentional change of position of the motor so as to put the 
shaft in a position where it could be adjusted, coupled with the récog- 
nition of the fact that adjustment could be thus best made, did involve 
invention and the patent in suit issued. This applied the idea of com- 
bining thèse two changes, and also of so locating the shaft as to make 
it eccentric, and thus to enable the cam surfaces to contact with the 
exact center; that is, the wear pièce upon the middle of the diaphragm. 

The record shows that in the earlier Hutchison patent application 
(1909) thèse ideas of including the motor in the casing and adjusting 
the contact by moving the parts closer to or further away from the 
diaphragm by means of an adjusting screw, eccentric position of the 
shaft with référence to the center of the diaphragm, and the location 
of the shaft at such position as to enable the wear pièce to be placed 
at the center of the diaphragm, were described. But the other Hutch- 
ison patents, Nos. 923,048, 923,049, and 923,122, since held in- 
valid, did not claim or describe (in the form in which they were issued) 
the combination of the patent in suit. 

The only other patent cited, viz., that of Bapst & Falize, 11,390, 
of July 8, 1887, has a figure (7) showing a drive shaft at right angles 
to the plane of the diaphragm and eccentric to a Une through its center. 
But Bapst & Falize was a mère application of a ratchct Upon a fixed 
axis, so as to contact with a long spine or point projecting from the 
diaphragm, and the mère shape of the parts necessitated the structure. 
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The daim of the patent in suit is a combination of mechanical parts 
intended and adapted to be convenient and désirable in use, and at 
the same time to perform mechanical functions différent from the 
mère aggregation of the old éléments used therein. 

Such patents as Arlitz, 979,246, December 20, 1910; Aufiero, 988,- 
537, April 4, 1911; Weiss & Walther, 1,028,980, June 11, 1912; 
Weiss, 1,029,521, June 11, 1912; Rubes, 1,049,272, December 31, 
1912; Rubes, 1,059,769, April 22, 1913— ail issued prior to the patent 
in suit on later applications, show the varions means by which, in 
the few methods preceding the allowance of this Hutchison patent, 
différent inventors sought to overcome the difficulties presented by 
attempting to actuate a diaphragm by cam surfaces rotating upon the 
face of a disk placed upon an axis perpendicular to the diaphragm. 

The Hutchison device, while suggested before thèse later patents, 
and perhaps even having been avoided by thèse inventors, cannot be 
held invalid as anticipated thereby, and, if the idea involves invention 
and was patentable at the time of its conception by Hutchison, it 
would plainly be patentable as a combination of parts over thèse va- 
rious patents which claim invention for attempting to reach the same 
results with less satisfactory structures. 

It would seem that the simple idea of this device shows more than 
the mère aggregation of parts or the application of the ordinary prin- 
ciples of mechanics, and that the action of the Patent Office was 
correct. 

As to the défense of double patenting, it is only necessary to state 
that the particular device was not shown or described and was not 
even a possible form of the structure which Hutchison sought to 
claim in his three earlier patents. The features illustrated in those 
patents are mère mechanical parts, which are now combined in a dif- 
férent way to produce new results in the présent structure, and, as 
this structure is patentable of itself, it must be hçld valid over the 
earlier Hutchison devices. 

The plaintiiï may bave a decree. 



BYERLBY v. PHIMP OAREY CO, 

(District Court, D. New Jersey. July 7, 1915.) 

No. 6138. 

1. Patents ®=»259 — iNFBiHGBaiENr— SurnciENCT of Pboof. 

A défendant cannot be held chargeable with Infringement for parcha» 
Ing and using an Infrlnging product, vyhere it is not shown that lue pat- 
entee's product was marked, or that défendant had notice of Ms rights. 

[Ed. Note.— For other cases, see Patents, Cent Dig. || 400-402; Dec. 
Dig. <@=>25».] 

2. Patents <8=3328 — Infbingbmknt. ' ' 

Evidence held Insufficlent to establiah; infringement of the Byerley pat- 
ent. No. 524,130, for a process of majkiag asphaltic products from the 
residuum of petroleum after distillation and the products themse» très. 

^saFor other cassa see same topic & KEY-NUMBER In ail Key-Numbered Digests / indexe» 
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In Equity. Suit by Francis A. Byerley, exécuter, Francis A, Byer- 
ley, trustée, and Francis A. Byerley, against the Philip Carey Company. 
On final hearing. Deçree for défendant. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for plaintiff. 
Kenyon & Kenyon, of New York City, for défendant. 

ORR, District Judge (specially presiding). This is an ordinary 
patent case, in which the plaintiffs charge the défendant with the in- 
fringement of the Byerley patent. No. 524,130, issued by the United 
States on August 7, A. D. 1894. That patent was the subject of liti- 
gation, and was sustained by the District Court of the Western District 
of Pennsylvania in Byerley v. Sun Co. (C. C.) 181 Fed. 138, and by the 
Circuit Court of Appeals of the Third Circuit, in affirmance of the dé- 
cision of the court last mentioned, in Byerley v. Sun Company, 184 
Fed. 455, 106 C. C. A. 537. The patent expired August 7, 1911. The 
bill în this case was fikd April 21, 1911. The question before the court 
is whether or not the défendant has inf ringed the product or process 
claims of said patent. It is unnecessary to recite thèse claims, because 
th« suit must be dismissed because of a failure by the plaintiffs to 
prove infringement. 

[1] The évidence discloses that the défendant purchased from the 
Sun Company, from time to time within six years of the date of filing 
the bill, a certain product of the Sun Company called "Hydrolene B," 
which product was an infringement of the product of the plaintifïs 
called "Byerlyte." Th«re is no évidence in the case that the plaintifïs 
marked their product as patented, and there is no évidence in the case 
that the défendant ever received notice that the merchandise purchased 
by défendant from the Sun Company was an infringement of the 
plaintifïs' product, and there is no évidence in the case that the défend- 
ant purchased any of the "Hydrolene B" from the Sun Company after 
the date of the filing of the bill. Without notice or knowledge of the 
rights of the plaintifïs, the défendant cannot be held guilty of the 
tort of infringement. 

[2] With respect to the process claims also the plaintifïs faikd in 
their proof of infringement. The plaintifïs ofïered évidence tending 
to show that a considérable time before the expiration of the patent 
a man connected with a manufacturing plant at Rockland, near Cin- 
cinnati, in the state of Ohio, admitted that in that plant there was being 
manufactured asphalt from petroleum residuum by the air-blown pro- 
cess. But such évidence did not, however, go to the extent of proving 
that the défendant was engaged in such manufacture. The plant at 
Rockland is owned by an Ohio corporation called the Philip Carey 
Manufacturing Company, which is a corporate entity separate and dis- 
tinct from the défendant in this case. Moreover, the évidence intro- 
duced does not satisfy the court that even the Philip Carey Manufac- 
turing Company had such notice of the Byerley patent as would war- 
rant a recovery against it for the infringement thereof . The burden 
of proving notice and infringement has not been sustained by the plain- 
tifïs. 
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The plaiatifFs were surprised at the testimony offered on the part 
of the défendant, and requested a continuance of the case in order that 
opportunity be had to m«et the évidence. The court refused to grant 
such continuance, believing that the reason for the application was not 
sufficient. Had plaintiffs been surprised at the testimony of their own 
witnesses, a différent question would hâve arisen. 

The bill in this case must be dismissed, at plaintiffs' cost. 



TJNITED STATES v. 267 BOXES OF MACARONI. 

CDistrict Court, W. D. Peimsylvania. February 17, 1915.) 

No. 3799. 

1. Food ®=3l5 — Misbranding — Statutobt Provisions— Intent, 

The purpose of Food and Drugs Act June 30, 1906, c. 3915, J 8, 34 Stat 
771 (Comp. St. 1913, § 8724), providing that an article shall be deemed mis- 
branded. If labeled or branded so as to deoelve or mislead the purchaser, or 
to purport to be a foreign produet when it is not so, is to protect the pub- 
lic from déception, and the intent of one charged with misbranding is im- 
material. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 15 ; Ùec. Dlg. <S=>15.] 

2. Food ®=>15 — "Misbrand"— Acis Constituting. 

Where macaroni manufactured in the United States bore a label con- 
taining Itallan words, including the name of a town in Italy where mac- 
aroni is extensively manufactured, and the gênerai purchaser, looking at 
the label, would conclude that it represented an Italian produet, the mac- 
aroni was "misbranded," within Food and Drugs Act, § 8, though the iet- 
ters "Mfg. TJ. S. A." appeared in small type within less than an iuch ot 
space on a very narrow wlilte margln on the lower edge of the label. 

[Ed. Note. — For other cases, see Food, Cent Dlg. §■ 14 ; Dec. Dig. ig=s>15. 

For other définitions, see Words and Phrases, Second Séries, Misbrand.] 

Libel by the United States for the seizure and condemnation of 267 
boxes of macaroni, because misbranded, in which Thomas Monico and 
another, partners doing business as the Monico-Alles Company, claim- 
ants, filed answer. Judgment for the United States. 

On December 11, 1914, the United States attomey for the Western District 
of Pennsylvanla, actlng upon a report by the Secretary of Agriculture, flled la 
the District Court of the United States for said district a lii)el for the seizure 
and condemnation of 267 boxes of macaroni, remalning unsold In the original 
\mbroken packages at Pittsburgh, Pa., alleglng that the produet had been shlp- 
ped on or about November 7 and 14, 1914, and transported from the state of 
New York into the state of Pennsylvanla, and charglng misbranding In viola- 
tion àt the Food and Druga Act The produet was labeled: "Gusto Igiene 
Nettezza Pastlflcio Modemo Elettrico Cou Prosciugazione Artifleiale Vitello 
Brand Torre Annunziata (Italy Method) Mfg. U. S. A." In addition the label 
bore pictorial representatioiis of three persons, a dining scène, etc. Boxes were 
also branded by means of rubber stamp "20 Ib. net artlflcially colored." Mis- 
branding of the produet waa alleged In the llbel, for the reason that It was 
labeled and branded so as to deceive and mislead the purchaser; that is to 
say, the appèarance and construction of the label conveyed Qie Impression that 
the goods were of foreign manufacture, and this efCect was.not cured by the 
statement ii» minute type on the bottom of the label, "Mfg. U. S. A." 

^:=9For oti^er cases «m sam* toplc t KBT-NUMBBR in ail Kejr-Nuiubered DiswU ft Indexe* 
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On December 28, 1914, Thomas Monico and August E. Ailes, partners, doinsr 
business as Monlco-Alles Company, New C'astle, Pa., claimants, flled their an- 
swer, denying the material allégations in the libel. On Febniary 17, 1&15, the 
case havlng corne on for trial before the court, after the submission of évi- 
dence and argument by counsel, tbe court found the prodiict misbranded and 
ordered Its condemnation, but provided that the same might be released to said 
elaimants upon filing of bond, in conformity with section 10 of the act, and 
tta payment of costs. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa. 

Miller, Vogan & Nesbitt, of Pittsburgh, Pa., for défendant. 

THOMSON, District Judge. The libel in this case was for the sei- 
zure and condemnation of 267 boxes of macaroni, remaining unsold in 
the original, unbroken packages at Pittsburgh, Pa. The libel allèges 
that the product was shijjped by the Dunkirk Macaroni & Supply Com- 
pany of Dunkirk, N. Y., and transported from the state of New York, 
and charges that the same was misbranded, in violation of section 10 
of the Pure Food and Drugs Act, as defined in subsection 2, which de- 
fines what usually may be considered as misbranding of foods under 
the act of Congress. The said food product was seized by the United 
Stntes marshal in the possession of certain parties in Pittsburgh, Pa., 
and was claimed by Thomas Monico and August E. Ailes, partners do- 
ing business as Monico-Alles Company, who answered, and were made 
parties to the proceedings by the exécution of bond in accordance with 
section 26 of the admiralty rules of this court. The libel sets forth a 
copy of the label on each of the boxes of the macaroni so seized, as 
f ollows : 

"Gusto Igiene Nettezza Pastifieio Modemo Elettrico Con rrosciusazione 
Artlficlale Vitello Brand Torre Annunziata (Italy Method) Mfg. U. S. A." 

In addition the label bears pîctorial représentations of three persons, 
a dining room scène, etc. ; and boxes are branded by means of a rub- 
ber stamp, "20 Ib. net artificially colored." The libel also points out 
specifically the respect in which the product was misbranded as f ollows : 

"That said product, so designated as aforesald, as analyzed by the Bureau 
of Chemistry, Department of Agriculture, United States of America, is shown 
to be misbranded in violation of said act of Congress, commonly known as the 
Food and Drugs Act, in that It Is labeled and branded so as to deceive and 
mlslead the purchaser ; that is to say, the appearanee and construction of the 
label conveys the Impression that go<)ds are of forelgn manufacture, and this 
effect is not cured by statement In minute type on bottom of label, 'Mfg. U. 
S. A.'" 

The answer filed admits the material facts and allégations contained 
in the libel, except that it is denied that the macaroni is misbranded. 
The question thus raised is whether the product was misbranded ; i. e., 
labeled so as to mislead the purchaser by conveying the impression 
that the goods are of foreign manufacture. The language of section 
8, subsection 2 [in case of food (?)], of the act of Congress, is: "H 
it be labeled or branded so as to deceive or mislead the purchaser, or 
purport to be a foreign product when not so." S orne testimony was 
ofïered on behalf of the government, by persons familiar with the 
trade, to the effect that the label would mislead the average purchaser 
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by conveying the impression that it was a foreign product. Some évi- 
dence was also offered by the respondents that it would not convey 
that impression. 

[1] The court must détermine the issue mainly by an inspection of 
the label itself. It has been held that it is not important whether the 
manufacturer did or did not intend to deceive. The purpose of the 
act is to protect the people ,from déception by selling him one thing 
when the purchaser desires to purchase another. The intention of the 
maker is therefore not an élément in the case. U. S. v. 36 Barrels of 
London Dry Gin, 210 Fed. 271, 127 C. C. A. 119; McDermott v. Wis- 
consin, 228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. (N. 
S.) 984, Ann. Cas. 1915A, 39. 

[2] Turning to the label itself, we fînd from its appearance that it 
is very distinctly Italian. The label proper is of the dimensions of 
Syo inches by 6^/4. inches, bearing pictorial représentations of three 
persons, a dining scène, etc., with a very narrow w^hite margin, from 
one-eighth to one-sixteenth of an inch in width. The name of the 
manufacturer and the place where the macaroni is made do not ap- 
pear. Nearly ail of the wording on the label proper is in the Italian 
language. The exceptions are in the use of the w^ords "Vitello Brand" 
and "Italy Method." Between the words "Vitello" and "Brand" is the 
picture of a cow or calf. The testimony shows that the word "Vitello" 
is the Italian word for calf. The words "Torre Annunziata" are the 
name of a city in Italy where it appears macaroni is extensively 
manufactured. There is no doubt that the generd purchaser, looking 
at that label, with its distinctly Italian caste and written in the Italian 
language, with nothing whatever thereon to indicate that it was of 
American manufacture, would at once conclude that it represented a 
foreign, and, in this case, an Italian product. 

It is claimed that the letters "Mfg. U. S. A." in small type within 
less than an inch of space, on the very narrow white margin on the 
lower edge of the label, would be notice to the purchaser of the fact 
that the product was manufactured in America. It seems clear to the 
court that the makers did not intend bona fide to convey such notice 
to the purchaser by the use of thèse letters, but rather that they were 
endeavoring to protect themselves from the charge of violating the act 
of Congress. If it was intended that the purchaser should be informed 
as to where the food product was manufactured, certainly some words 
sufficiently conspicuous would be placed upon the label to strike the 
eye of the purchaser and convey the desired information. 

I do not think that the letters on the margin which I bave quoted 
save the label or brand from the charge that it deceives and misleads 
the purchaser and purports to be a foreign product when not so. 

In accordance with the foregolng opinion, the prodiict was thereafter re- 
leased to sald claimants. 
225 P.— 6 
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UNITED STATES r. WILSON. 

Plstrlct Court, W. D. Tennessee, W. D. May 31, 1915.) 

No. SOL 

1. Poisons ®=>2 — Oonbtbuotion— Omminai, Statutu. 

The Harrison Antl-Narcotlc Law Dec. 17, 1914, c. 1, 38 Stat. 785, pro- 
viding that persons who produce, import, manufacture, compound, deal 
In, dispense, sell, distribute, or glve away any opium or coca leaves must 
register and pay a sjiecial tax, and makmg it unlawful to fail to do so, is 
a criminal statute, and must be strlctly construed. 

[Ed. Note. — For otlier cases, see Poisons, Cent. Dig. § 1 ; Dec. Dig. <^=32.] 

2. Poisons ©=4 — Violation of Régulations— Reqisteation and Payment 

OF Tax— Keepinq Opium fob Personal Use. 

Section 8, Harrison, Anti-Narcotic Law Dec. 17, 1914, c. 1, 38 Stat 
789, providing that it shall be unlawful for any person not regis- 
tered under the provisions of the act, and who lias not paid the spécial 
tax provided thereby, to hâve In his possession or under hia control any 
opium or coca leaves, refers only to those who produce, import, manufac- 
ture, compound, deal In, dispense, sell, distribute, or glve away as enu- 
merated In section 1; hence the mère keeping of a small quantity of 
opium for personal use does not constitute an offense within the meanlng 
of the act. 

[Ed. Note. — For other cases, see Poisons, Cent. Dig. § 2; Dec. Dig. 
®=»4.] 

3. Poisons <S=>9 — Prosecution and Punishmbnt— Burden of Peoof— Exckp- 

TIONS in STATUTES. 

Harrison Anti-Narcotic Law Dec. 17, 1914, § 8, establlshes the rule of évi- 
dence that, upon proof that a défendant was producing, importlng, manu- 
facturing, dealing in, dlspensing, selling, dlstributing, or glving away, as 
mentioned in section 1, cl. 1, opium or coca leaves, and that a narcotlo 
was found in his possession, he is presumptively guilty of violating the 
act, that then the burden of proof is upon défendant to show afflrmatively 
that he is not one of the class mentioned in section 1 as bèing requlred to 
register, or, If so, that he had registered and paid the spécial tax. 

[Ed. Note. — For other cases, see Poisons, Cent. Dig. § 6; Dec. Dig. 
<S=9.] 

4. Poisons ®=»9 — Pbosecution and Punishment-Evidencb— Possession of 

Opium. 

In a prosecution under the Harrison Anti-Narcotic Act of December 17, 
1914, the uncontradicted évidence that défendant obtalned the opium 
found in her possession from a Chinaman, and that she had it for her 
Personal use and eonsumption, and that she never sold, gave away, or 
dealt in it In any form was held to overcome the presumption of guilt 
arislng from the possession of opium under section 8 of the act, providing 
that possession or control of opium shall be presumptlve évidence of a 
violation of the act 

[Ed. Note. — For other cases, see Poisons, Cent Dig. § 6 ; Dec. Dig. ®=>9.] 

Madge Wilson was convicted of violating the Harrison Anti-Nar- 
cotic Law, and she moves for a new trial. Motion granted. 

Hubert F. Fisher, U. S. Dist. Atty., and W. D. Kyser, U. S. Asst. 
Dist. Atty., both of Memphis, Tenn. 

Clarence Friedman, of Memphis, Tenn., for défendant. 

McCALL, District Judge. The défendant was indicted under the 
act of Congress, approved December 17, 1914, known as the Harrison 

«=)Far other cases tiee same toplc & KBT-NUMBSR in ail Key-Numbered Digests A Indexes 
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Anti-Narcotîc Law, and arraigned, pleaded not guilty, and was tried 
by a jury. There are three counts in the indictment. The district 
attorney recommended a verdict of not guilty under the first and 
third counts. The jury found the défendant guilty under the second 
count. 

The case is now before me upon a motion for a new trial. Several 
grounds are assigned, but I shall consider only those based upon the 
proposition that the second count charges no offense, and that none 
was proven. The others are overruled. 

The second count charges the défendant with having violated the 
eighth section of the act, which is as foUows : 

"Sec. 8. That It shall be unlawful for any person not registered under the 
provisions of this act, and who bas not paid the spécial tax provided for by 
thls act, to hâve in his possession or under his control any of the aforesaid 
drugs; and snch possession or control shall be presumptive évidence of a 
violation of this section, and also of a violation of the provisions of section 
one of this act" 

[1] It was admitted, at the trial, that the défendant had at her 
house, in her possession and under her control, an opium pipe and 
an outfit necessary for smoking purposes, including a small quantity 
of opium prepared for the pipe, at the time charged in the indict- 
ment. The défendant testified in her own behalf that she had for 
several years been an addict to opium smoking, and that the opium 
prepared for smoking found in her possession was obtained by 
her from a Chinaman, and that she had it for her own personal 
use and consumption ; that she never sold, gave away, nor dealt in 
it in any form, except to buy and smoke it. This évidence was un- 
contradicted, and présents the question, whether it is an offense under 
the act, for a person to hâve in his or her possession any of the dcugs 
named in the act for personal use. If it is an offense, Congress has 
not in terms so declared, and it must be worked out by a construction 
of the language of the act. It is a criminal statute, and must be strict- 
ly construed. Such portions of the act as are pertinent to the in- 
quiry must be considered. The first section is as follows: 

That "every person who produces, imports, manufactures, compounds, deals 
In, dispenses, sells, distributes, or gives away opium or coca leaves or any 
compound, manufacture, sale, derivative, or préparation thereof, shall register 
with the collecter of internai revenue of the district his name or style, place 
of business, and place or places where such business is to be carried cm. 
* * • At the time of such registry and on or before the flrst day of July, 
annually thereafter, every person who produces. Imports, manufactures, com- 
potmds, deals in, dispenses, sells, distributes, or glves away any of the afore- 
said drugs, shall pay to the said collecter a spécial tax at the rate of $1 per 
annum. • • • It shall be unlawful for any person required to register 
under the terms of this act to produce, Import, manufacture, compound, deal 
In, dispense, sell, distribute, or give away any of the aforesaid drugs without 
having registered and paid the spécial tax provided for in this section." 

The first clause of section 1 déclares who shall register and pay 
the spécial tax. They are those who produce, import, manufacture, 
compound, deal in, dispense, sell, distribute, or give away the drugs 
mentioned. The second clause of section 1 déclares it to be unlaw- 
ful for any person required to register by the first clause of section 
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1, to do any of those things named therein wîthout havîng registered 
and paid the spécial tax provided in the section. 

[2] The question now arises, to whom does the clause "àny person 
not registered under the provisions of this act and who has not paid 
the spécial tax" in the eighth section refer? Clearly, it refers to, 
and at least includes, those doing the things specifically named in 
the first section. Does it refer to and include others doing things 
not specifically named in the act, viz., those having in their posses- 
sion or under their control the drugs named for their personal con- 
sumption? It seems to me that to so hold would be for the court to 
enlarge the list of those whom Congress required to register and pay 
the spécial tax. To that extent it would be an amendment of the 
act. This is not the function of the court. If Congress had intended 
to require persons to register who had in their possession or under 
their control drugs for any purpose other than that stated in the act, 
it would seem that it would hâve been a simple matter to hâve said 
so. It is clear to my mind that the languasfe quoted from the ei^-hth 
section, supra, when read in connection with the first section of the 
act, refers only to those mentioned in the last-named section, and how- 
ever désirable it may be to hâve that list enlarged, the court is with- 
out authority to do it. 

[3, 4] It is, in my judgment, the purpose of section 8 to make the 
mère possession of the drugs mentioned in the act by any of those 
specified in the first section presumptive évidence that such parties had 
not registered, nor paid the spécial tax as required therein, and that 
it was not intended to enlarge the class that is required to register and 
pay the tax under the first section, nor is it, in my judgment, suscepti- 
ble of such construction. The section establishes a rule of évidence, 
in 'that, upon the government proving that a défendant was doing any 
of those things mentioned in section 1, clause 1, of the act, and, fur- 
ther, that a narcotic was found in his possession, he would be pre- 
sumptively guilty of violating the first section of the act ; then the 
burden of proof shifts, and is upon the défendant to show affirma- 
tively that he is not one of the class mentioned in section 1, required 
to register, or, if so, that he had registered and paid the spécial tax. 
Section 8, in this particular, is very similar to the statute of the state 
of Tennessee which makes the possession of a retail liquor dealer's 
fédéral tax stamp prima facie évidence that the party holding it is 
selling liquor in violation of the laws of Tennessee. Acts Tenn. 
1903, c. 355. This presumption may bç overcome by the évidence. 
In the case at bar, I think the presumption of guilt of the défendant 
was f uUy met and overcome by the proof. 

The resuit is that the motion for a new trial will be allowed; ajid 
it is so ordered. 
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SKERMAN V. PHILADELPHIA & R. RY. CO. 
(District Court, B. D. New Tork. July 7, 1915.) 

1. New Tbiai, ®=>99 — Gbounds— Newlt Discovered Evidence. 

In an action for Personal Injuries sustained at a railroad crosslng, affl- 
davits that a certain person, if called as a witness, would testify tliat 
plaintifif hurried down the street, did not stop when lie reached the gâte, 
and went under it just as a train came along, althougli in direct conflict 
with the plalntiff's évidence on the trial, do not présent évidence newly 
discovered, or so plainly likely to afCect the resuit, as to neeessitate a 
new trial. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §S 201, 207 ; Dec. 
Dig. ®=599.] 

2. New Triai. <©=3l01 — Geounds— Newlt Discovebed Evidence. 

Where a physieal opportunity existed to obtain certain witnesses dur- 
Ing the trial, but there was lack of time to investigate for the purpose of 
determining whether their évidence would be Introduced, such évidence 
Is not newly discovered in the légal sensé. 

[Ed. Note.— For other cases, see New Trial, Cent Dig. §§ 205, 206 ; Dec. 
Dig. ®=>101.] 
8. New Teial <S=101 — Geounds— Newlt Discoveked Evidence. 

After-lnvestigation cannot supply, as newly discovered évidence, some- 
thlng that the parties might hâve gone into before the trial. If It had been 
considered material. 

[Ed. Note.— For other cases, see New Trial, Cent Dig. §§ 205, 206; Dec 
Dig. <g=»101.] 
4. New Tbial "©=100 — Geounds— Newlt Discovered Evidence. 

In an action for personal injuries, where plaintiff had testifled that his 
earning capacity was $30 a week, and that he had made $90 during the 
month preceding the trial, évidence, from investigation after the trial, 
that hls earning capacity was small, and that he had actually earned much 
less than $90 during the preceding month, did not constitute after-discov- 
ered évidence. 

[Ed. Note.— For other cases, 8ee New Trial, Cent Dig. §§ 183, 201-204, 
208, 209; Dec. Dig. <S=»100.] 

Action by William Skerman against the Philadelphia & Reading 
Railway Company. Plaintiff had verdict, and défendant moves for 
îiew trial. Motion denied. 

Gilbert D. Steiner, of New York City (John C. Robinson, of New 
York City, of counsel), for plaintiff. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for défendant. 

CHATFIELD, District Judge. [1] The plaintiff recovered a ver- 
dict for $20,000,, after a careful trial of the case and full opportunity 
to présent any obtainable évidence to the jury. During the trial allu- 
sions to a woman and her daugbter, who were présent at the crossing, 
brought up the question of endeavoring to obtain their testimony. It 
was stated by one of the witnesses that this woman reproached the 
gateman for causing the accident. Afïidavits are now presented from 
both the woman and her daughter, which make it uncertain what the 
testimony of the woman would be if she were called as a witness, but 

^ssFor other cases see sam* topic ft KET-NUMBER In ail Key-Numbered Digest* & Indexes 
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indicate that the daughter would testify that the plaintif? hurried 
down the street, did not stop when he reached the gâte, and went 
under it just as the train came along, This testimony is directly 
in confiict with the situation presented upon the trial, at which the 
plaintifif's witnesses placed the man standing in the middle of the street, 
waiting for the gâtes to be raised. It would not seem that the évidence 
of thèse women is newly discovered, or so plainly likely to affect the 
resuit, as to make it necessary or proper to set aside the verdict and 
order a new trial upon that ground. 

[2] Physical opportunity existed to get thèse v(ritnesses during 
the trial, if it had been considered material. The only difficulty pre- 
sented was lack of time to investigate and report thereon before de- 
termining whether an attempt should be made to introduce it at the 
trial, rather than lack of time to get the witnesses into court. Such 
évidence is not newly discovered in the légal sensé. 

[3] Much the same situation exists as to the other matter upon 
which a new trial is asked, viz., testimony as to actual employment 
and total wages received by the défendant immediately prior to the 
accident. During the course of the trial the suggestion of intoxication 
was raised. Evidence of previous intoxication, if desired as proof 
of the defendant's responsibility or carelessness, could hâve been 
sought before the trial. After-investigation cannot supply, as newly 
discovered évidence, something that the défendant might bave gone 
into before the trial, if it had been considered material. 

[4] The number of days' work performed by the plaintiff and the 
amount received by him on an average preceding the trial was made 
the subject of cross-examination. It appeared on the trial that he 
had actually worked for the défendant. Slight investigation of his 
record would hâve produced any testimony which might hâve been 
presented as to his earning capacity. The plaintifif was asked how 
much he earned per week on the average. His answers did not indi- 
cate a clear understanding of the language, nor clear expression in 
his answer. The court inquired of him if what he was stating was 
that, when he worked six days a week at $5 a day, his earning capacity 
would be $30. He quickly explained that that was what he was 
trying to say. Subsequently he was asked the direct question by 
defendant's counsel, whether he had earned $90 during the month 
actually preceding the trial. He again showed some confusion, and 
the jury might hâve inferred that he did not wish to answer, or that 
he did not understand the exact meaning of the question, The fol- 
lowing questions and answers appear: 

"Q. How much did you make in that month? How much do you say you 
made in that month? A. When I was working for a Company — Q. How much 
did you make with Irlsh Bros, for the month that you worked before this acci- 
dent? A. I made about $90. Q. Nlnety dollars for that month; was that net 
to you? A. Yee." 

Upon the next page the witness was asked: 

"Q. You say you worked for thera steady before this accident wlthout any 
break? A. Yes. Q. Without any break, and you averaged $30 a week net t» 
yourself ; that is, $5 a day? A. Yes, sir." 
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And aErain : 



"Q. You dldn't make any less than $30 at any tlme? A. No; not leas 
than $30." 

The court has a definite recollection of the way in which the plain- 
tiff answered thèse questions, and considered at the time what the 
efifect would be upon the jury. Resuit of investigation after the trial 
proving that the plaintiff's actual earnings were much less than $90 
for the montb, and that his work was irregular and his average earn- 
ings small, is not after-discovered évidence. It is impossible for the 
court to estimate how much the jury assumed that the plaintiff would 
work, in accordance with their view of his habits and personality. 

The court cannot conclude that the plaintiff committed perjury, and 
it has already denied a motion to set aside the verdict as excessive, 
from the standpoint of the évidence and the injuries. 

Motion denied. 



In re LOUIS J. BERGDOLL MOTOR CD. 

(District Court, B. D. Pennsylvanla. July 23, 1915.) 

No. 4742. 

BANKBUPTCT <g=>164 PREFEEEjgTIAL PAYMBNTS BENT — "PbEFEBENCE." 

Payments made by an insolvent to his landlord wlthin four months of 
his adjudication in bankruptcy, and applled by the landlord, not to rent 
for the current year, but to rent in arrears, constltutes a "préférence," 
since as to such rent the landlord is an ordinary créditer merely. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 267 ; Dec. Dlg. 
®=»164. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

In Bankruptcy. In the matter of the Louis J. Bergdoll Motor Com- 
pany, bankrupt. On pétition of the North Broad Street Realty 
Company to review a referee's order deducting certain payments as 
being preferential from the amount allowed petitioner as rent. Order 
affirmed, and pétition dismissed. 

John Weaver, of Philadelphia, Pa., for claimant. 
Joseph W. Catherine, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. The petitioner, the North Broad 
Street Realty ■ Company, filed a proof of claim as landlord for $11,- 
687.32 for one year's rent as entitled to priority. pf payment. There 
was other rent in arrears, for which a claim was filed. A payment of 
$1,500 on account of rent had been made to the petitioner in March, 
1913, within four months of the date of adjudication in bankruptcy, 
April 11, 1913. Evidence was taken before the référée, from which 
he found this payment to be preferential, and ordered it deducted 
from the amount for which priority was claimed. The case comes 
before the court upon the pétition of the Realty Company for review 
of this order of the référée. The opinion of the référée (Richard S. 
Hunter, Esq.), as it pertains to the présent controversy, is as follows : 

^=3For other cases see same toplc £ KET-NUIÏBBR lu ail Key-Nùmbered Digests & Indexer 
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"Thls brlngs the référée to the considération of the second question, as to 
tbe payaient of $1,500 to the North Broad Street Realty Company on Mardi 
12, 1913. 

"First. Was thls payment of $1,500 made under clrcumstances whieh should 
hâve put the claimant upon an inqulry which would hâve informed It of the 
insolvent position of the company? As to the question of fact the référée has 
no dlfficulty. The payment was made five days before the pétition in bank- 
niptcy was filed, at the same time with payments to Erwin K. Bergdoll for a 
large amount, and to the Charles A. Bergdoll Coal Company and the Berg- 
doll Machine Company for smaller sums, while aceounts of longer standing 
remained unpald. Louis J. Bergdoll, as has been recited, was not only the 
président of the Louis J. Bergdoll Motor Company, but practlcally the only 
stockholder thereof, and the nominal offlcers of thls company acted eutirely 
at his dictation. The bankrupt company was organized under the laws of 
Pennsylvania, on Mareh 18, 1912 ; ail of its shares, except 2, being issued to 
Louis J. Bergdoll, who was elected président of the company. On January 8, 
1913, the capital stock of the company was transferred: To Brwin R. Bergdoll, 
2,998 shares; to Charles A. Bergdoll, 1 slmre; and to Grover C. Bergdoll, 
1 share — the total considération paid by Erwin R. Bergdoll being $1. The 
anuual meeting was held January 16, 1913. Erwin B. Bergdoll and Grover C. 
Bergdoll were elected directors for the ensuing year, and Brwin R. Berg- 
doll thereafter elected président. The merchandise, maehinery, tools, and 
equipment were carried on the books at their original cost ; no réduction being 
made for dépréciation. On March 5, 1913, the two shares of stock held by 
Charles and Grover Bergdoll were transferred to Erwin R. Bergdoll. On 
March 6, 1913, Erwin R. Bergdoll transferred 2,997 shares of stock to his 
mother, Emma C. Bergdoll, 1 share to Joseph M. Hubert, 1 share to E. J. 
Teague, and 1 share to William Ruhland. The next day a spécial meeting 
was held, when the BergdoUs resigned, and Hubert, Teague, and Ruhland 
were elected in their places. Hubert was a bookkeeper at the Bergdoll Brew- 
Ing Company, Teague was a canvasèer in the employ of G. W. Todd Com- 
pany, and Ruhland was a grocery clerk. None of thèse offlcers knew that they 
had been elected until after the élections had been held. No meetings of 
stockholders or board of directors were held subséquent to the élection. On 
March 8th and 9th, motor cars in the course of completion, aud raotor parts, 
to the value of $31,6.39.25, were transferred from the bankrupt company's 
l)lant at Sixteenth and CallowhlU streets to the Bergdoll Machine Company, 
then owned by Erwin R, Bergdoll. This transfer was made without nuthorlty 
of the board of directors, and without the knowledge of Hubert, Teague, or 
Ruhland. The company was being pressed by its creditors. The aceounts re- 
ceivable carried on the books were of the nominal value of $58,000 ; the value 
of stock, tools, maehinery, and fixtures, as sold by the receiver, was $42,613 ; 
the cash deposited with the govemment $6,250; and the cash on hand, $2,- 
<617.12. Even upon the extrême assumption that ail the aceounts receivable 
were good and collectlble, the total of assets Is slightly in excess of .ÇIOO.OOO. 
The liabilitles of the company, as shown by the proofs of claim filed willi 
the référée, amounted to about $250,000. In addition to thèse facts, the claim- 
ant knew that the motor coinpany was in arrears for nearly two years' rent, 
that the coal to beat the building was supplied by the claimant, who was the 
créditer of the bankrupt company for this beat for over $1,000, and that the 
claimant had paid the Phlladêlphia Conslstory the sum of $1,000 to prevent 
an exécution on a judgment of $5,000 obtained by the Conslstory against the 
M6tor Company. Thèse facts are sufflcient to warrant the flnding that, when 
the said sum of $1,500 was paid to the company, the dalmant knew, or had 
reasonable cause to believe, that It waa Insolvent. 

"Second. It is urged upon the référée, however, that even if the payment 
was made with the knowledge on the pàyee's part of the insolvency of the 
company, nevertheless it is not a préférence, because paid to a landlord, who 
was a creditor having priority, and whose leasing of the premises was a con- 
stantly accrulng considération. Counsel for the claimant cited In re Barrett, 
6 Am. Bankr. Rep. 199, a referee's opinion In the Southern district of New 
Tork, who decided that the acceptanee of a payment of rent wlthin four 
months of the tenant'a bankruptcy was not the acceptanee of a préférence,. 
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becanse there was no transfer of property or payment on account: but iipoii 
the pajment of each installment of rent the transaction between the debtor 
and the créditer was closed. That référée also decided that a préférence was 
onJy obtalned, under section 60 of the act (Act July 1, 1898. c. 541, 30 Stat. 
662 [Oomp. St. 1913, § 9644]), by an act of the bankrupt enabling one of his 
«reditors to obtaln a greater percentage of his debt than any other of the 
same class, and that, the landlord being In a class by himself, the transac- 
tion was not a préférence. No décision in thls case by the judges is reported, 
and the case has been guestioned by Remingtoii and other text-writers ; but 
as regards current rent it has the sanction of In re Belknap (D. C.) 12 Am. 
Bankr. Rep. 326, 129 Fed. 646, a case arising in this district, where there was 
a distraint of goods under a landlord's warrant, and the tenant's failure to 
procure a release of a levy thereunder was held not to constitute an act of 
bankruptcy. 'It is dear to my mind,' says Judge MçPherson, 'that no préf- 
érence was obtained by the distress.' Then, aftçr quoting section 60 as 
amended, he says: 'The effect of the distress did not enable the landlord to 
obtaln a greater percentage of his debt than any other creditor of the same 
class. There is no other creditor of the same class, for there is but a single 
landlord.' See, also. In re Feuerlicht, 8 Am. Bankr. Rep. 550, and Liviug- 
ston V. Helneman, 10 Am. Bankr. Rep. 39, 120 Fed. 786, 57 C. C. A. 154. H ad 
the payment been for the current year, thèse décisions would be conclusive ; 
but the landlord in thls case, instead of appljing the $1,500 to the current 
rent, applled it to the payment of back rent, upon which he would hâve had 
only the right of an ordina'ry creditor. This he may not do, for as regards 
this back rent he was an ordinary creditor, and his application of the pay- 
ment is a préférence, giving him a greater percentage of his debt than other 
creditors of the same class. See In re Pearson (D. C.) 2 Am. Bankr. Rep. 482, 
95 Fed. 425, which is directly in point, and In re Riddle's Sons (D. C.) 10 
Am. Bankr. Rep. 204, 122 Fed. 559. Even the payment of current rent may 
be used as a device for effecting a préférence. In re Lange (D. C.) 3 Am. 
Bankr. Rep. 231, 97 Fed. 197. 

"The référée flnds that the payment of this $1,500, as ap|plied to rent not 
within the current year, was preferential, and that this ambuiit must be de- 
ducted from the priority claim for rent. The référée states the indebtedness 
having priority as follows: , 

One year's rent from Aprll 1, 1912, to March 31, 1913 $11,687 32 

Paid on account .$9,383 85 

Preferential payment 1,500 00 10,883 85 

Balance due to claimant $ 803 47" 

After an examination of the testimony taken before the référée, 
I see no reason to disturb his findings of fact, and I entirely agrée 
with his conclusions of law. The référée has clearly sta:ted the dis- 
tinction between the présent case and that of In re Belknap, decided 
by Judge McPherson, and reported in (D. C.) 12 Am. B^nkr. Rep. 
326, 129 Fed. 646, and I see no occasion to add anything to the care- 
ful reasoning in his opinion. 

It is ordered that the pétition be dismissed, and the order of the 
referee affirmed. 
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In re MADBIROS. 

LEWIS V. BILIilNGS. 

(District Court, D. Massachusetts. August 3, 1914.) 

No. 1009, 

1. Aliens <g=>54 — Déportation Proceedings — Médical Cebtificate — Judi- 

CIAL ReVIE.W. 

The exclusion by the Immigration Department of an alien will net be 
liiterfered with by the couxts, where essential .lustice was attained, and 
the médical certlficates as to the alien's physieal inabDity were not so 
defectlve that action based on them was illégal and void. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
ig=554.] 

2. Aliens <®=954 — Exclusion— Pkoceedings Befobe Immigration Officials— 

Pbejtjdicial Erbob. 

Errer in refusing the attomey of an alien, in proceedings before immi- 
gration proceedings to exclude him, to appear before offlcers in behalf of 
the alien, dld not render the proceedings resulting in exclusion so unfair 
as to warrant the court on habeas corpus to grant relief, where the alien 
was excluded because of physieal defects whlch mlght afCect hls abUity 
to earn a living, and where his attorney was refused permission to make 
hls argument before the immigration offlcers, who considered additional 
évidence offered by him, and where the resuit was clearly right under the 
évidence. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
<®=554.] 

S. Habeas Cobpus <S=>30— Grounds — Exclusion of Aliens — Fair Hearing 

SUBSTANTIAL JUSTICEi — REPRESENTATION BY COUNSEL. 

An application by an alien, ordered deported, for habeas corpus, on 
the ground that by refusing to permit counsel to argue in his behalf be- 
fore the board he was denied a fair hearing, should not be granted, unless 
he can make out a prima facle case, so that, where he was excluded be- 
cause of physieal defects which mlght affect his ability to earn a living, 
and the facts were not In dispute, but the only questions were the dé- 
ductions therefrom, habeas corpus should not be granted. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. ®=530.] 

In the matter of Antonio R. Madeiros, an alien. Habeas corpus péti- 
tion by William H. Lewis against George B. Billings for the discharge 
of Antonio R. Madeiros. Dismissed. 

William H. Lewis, of Boston, Mass., for petitioner. 

Léo A. Rogers, Asst. U. S. Atty., of Boston, Mass., for respondent. 

MORTON, District Judgé. This case was heard upon the évidence 
contained in the record of the Immigration Department and the a3- 
ditional facts that Mr. Lewis, counsel for the applicant, was in attend- 
ance at the place of the hearing on Mardi 16, 1914, requested leave to 
participate therein, and was not allowed to be présent at the hearing 
or to take part therein, and upon the f urther agreement of parties that 
ail proceedings in the immigration record, those subséquent to the filing 
of this pétition as well as those prior to it, are to be considered upon 
the questions hère involved. 

^=3Far other cases see same topic & KEY-NUMBEE In ail Key-Numbered Digests & Indexes 
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[1] No one of the three médical certificates which appear in the rec- 
ord States explicitly and categorically that the applicant is afflicted with 
a defect which may impair his ability to eam a living. In re Félix 
Petkos, 214 Fed. 978, 131 C. C. A. 274, June 24, 1914. But I think 
that, fairly construed, that is what Dr. Grubb's certificate, and Dr. 
S'afford's letter or certificate, dated February 7, 1914, meah. In pro- 
ceedings of this character, in which substance rather than form, and 
essential justice rather than technicalities, are to be regardèd, I do not 
think it can properly be held that the certificates were so defective that 
action based upon them was illégal and void. 

[2] The other substantial contention urged against the action o£ the 
department is that counsel for the applicant was excluded from the 
hearing of March 16, 1914. It is, so far as my observation or knowl- 
edge goes, the uniform practicè of ail tribunals in Massachusetts to al- 
low parties to proceedings before them to be represented by counsel. 
The précèdent relied on by the board for not permitting applicant's 
counsel to be présent, viz., having theref ore excluded a person who de- 
sired to be présent, "not as a représentative of the alien being heard, 
merely as a matter of curiosity," does not seem to me to cover the case 
hère presented. U. S. Commissioner's letter of March 27, 1914. 
Counsel for a party are not "the pubHc," as that word is used in sec- 
tion 25 of the Immigration Act (Act Feb. 20, 1907, c. 1134 [Comp. St. 
1913, § 4274]). The rules of the department explicitly provide for the 
appearance of attorneys "in behalf of detained aliens" and regulate the 
fées in such cases. Rule 18 of Rules of Department of Commerce and 
Labor Relating to Admission or Expulsion of Aliens. Assuming, how- 
ever, that the board erred in excluding Mr. Lewis, it by no means fol- 
lows that the petitioner is entitled to the relief prayed for. 

The final question is, not whether a technical error of law was com- 
mitted, but whether the proceedings as a whole amounted to a fair 
hearing and décision of the issues involved. It is to be observed that 
the point on which the witnesses for the applicant were oflfered, viz., 
that the applicant was not likely to become a public charge, was finally 
decided in his favor. He was excluded as a person having physical 
defects which may affect his ability to earn a living. Vote of March 
16, 1914. The only possible injury which he could hâve suffered by the 
refusai to permit his counsel to be présent was that the Board of Spé- 
cial Inquiry decided against him without having heard argument by his 
counsel, who had requested to be heard only "for the purpose of intro- 
ducing évidence." Mr. Lewis' letter of March 16, 1914. The depart- 
ment telegram of March Uth directed merely that such âdditional évi- 
dence as Mr. Lewis, might ofïer should be considered, and that was 
done. 

[3] It seems to me, and I find, that the proceediïigs of the Board of 
Spécial Inquiry amounted to a fair hearing and décision of the case, 
that the resuit reached not only was proper on the évidence before the 
board, but was so plainly right that there is no reasonable probability 
it would hâve been différent if counsel for the applicant had been 
allowed to be présent and had been heard, and that no substantial in- 
jury was theref ore done to the petitioner by the exclusion of his coun- 
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sel from the hearing. "A pétition for habeas corpns ought not to be 
entertained unless the court is satisfied that the petitioner can make out 
a prima facie case." Holmes, J., United States v. Sing Tuck, 194 U. 
S. 161, 170, 24 S^p. Ct. 621, 48 L. Ed. 917. 

It is true, as the petitioner contends, that he appears to hâve no or- 
ganic disease ; but it is equally true that he has serious bodily infirmi- 
ties which greatly restrict the occupations which he may saf ely pursue. 
Thèse infirmities may well hâve been found by the Board of Spécial 
Inquiry to be physical defects of a nature which may affect the ability 
of the petitioner to earn a living. In a différent sort of case, where the 
facts were in dispute and the testimony conflicting, a déniai of the right 
to be represented by counsel might perhaps resuit in such an inadéquate 
présentation of the applicant's case as to be sufficient ground for hold- 
ing that there had not been a fair hearing. 

Pétition dismissed. 



OMO MFG. CO. v. MYSTIC RUBBER CO. 

(District Court, D. Massachusetts. June 9, 1914.) 

No. 460. 

Tbade-Maeks akd Trade-Namks <S=>58 — Infringement — Similaiîity in Ap- 
pearance. 

The trade-mark "oMo" for a dress shield held infringed by the mark 
"lOMl"." used In the same place on the same class of goods; the dlstlnc- 
tive feature of both being a large central , M flauked by smaller letters, 
and defendant's mark as a whole having such a close resemlilance to 
complainant's as to be Ukely to decelve purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §i 66, 67; Dec. Dig. <S=>58.1 

In Equity. Suit by the Omo Manufacturing Company against the 
Mystic Rubber Company. Decree for complainant. 

Boyden, Palfrey, Bradlee & Twombly and Howlcmd Twombly, ail 
of Boston, Mass., and Archibald Cox and Robert W. Byerly, both of 
Newr York City, for plaiiitiff. 

Clyde L,. Rogers, of Boston, Mass., for défendant. 

MORTON, District Judge. This is a suit to restrain infringement 
of the complainant's trade-mark oMo, which was registered in the 
United States Patent Office on April 2, 1895, No. 26313. No ques- 
tion is now raised as to the validity of this trade-mark, nor as to the 
complainant's ownership of it. The respondent has used to a limited 
extent, and intends to continue to use upon the same class of goods 
as that to which the complainant's mark is apphed, viz., dress shields, 
the trade-mark dMd. The real question at issue between the parties 
is whether the respondent's mark resembles that of the complainant 
so closely, as to constitute an infringement ; i. e., so closely as to be 
likely to be mistaken for it by the ordinary purchaser of the goods. 

The salient features of the complainant's mark are a large M 
flanked on either side by small O's — oMo. The salient features of 
the , respondent's mark are a large M, preceded by a small d, which 

SssFor otlicr cases lee same tople & KBT-NUMBER in ail Key-Numbered Disests & Indexe» 
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is made with the vertical part noticeably shorter than the ciirved part, 
so that it looks net unlike the letter o, and followed by another d 
in which the vertical part is decidedly longer than the curved portion, 
and which, considered separately, would net be likely to be mistaken 
for the letter O — OMï>- The respondent's mark is applied to the same 
class of goods, in the same place, and in the same way as the com- 
plainant's. The surroundings of the two marks are différent; but 
such différences, although they might be very important upon an issue 
of unfair compétition, are relevant hère only upon the question whether 
there was an intent on the part of the respondent to imitate the com- 
plainant's mark, a question which I do not find it necessary to dé- 
cide. Walter Baker & Ce, Ltd., v. Delapenha (C. C.) 160 Fed. 746, 
749. The complainant plainly has a property right in its trade-mark, 
and is entitled to be protected against any imitations thereof , whether 
the imitation be put out naked or be clothed with accessories. Walter 
Baker & Co., Ltd., v. Puritan Pure Food Co. (C. C.) 139 Fed. 680; 
Bass & Co. V. Feigenspan (C. C.) 96 Fed. 206, 212. 

The gênerai principle upon which the respondent's mark is con- 
structed is the same as that on which the complainant's is constructed, 
viz., a large central M flanked by two smaller letters. The first of 
thèse letters on the respondent's mark is of unusual shape, and so 
closely resembles the corresponding letter in the complainant's mark 
as to be easily mistaken therefor. The prominent central letter is the 
same in each. The gênerai design of the complainant's trade-mark 
and two of the three éléments of which it is composed are thus found 
in the defendant's. 

It seems to me that the dissimilarity between the final D of the re- 
spondent's mark and the final o of the complainant's is not sufficient 
to overcome the strong resemblances in the other two éléments of the 
marks, and in the marks as a whole, and I therefore find that the 
respondent's trade-mark does so closely resemble in appearance that 
of the complainant as to be likely to deceive the public and the trade, 
and to constitute an infringement of it. 

Decree for the complainant. 



UNION TRUST CO. y. BEACH MFG. CO. (W. S. PATTEESON & CO., 

ïnterveners). 

(District Court, S. D. Georgla. May 27, 1915.) 

Ohattel Mobtgages <g=5l38 — Oonditional Sale— Failuee to Record— Priob- 

ITIES. 

Wtiere property, bought under a condltional sale contract which was 
never recorded, was mlngled with other proi>erty of the buyer covered by 
a pre-existing mortgage, which was to include aîter-acquired property, 
the seller could, under the laws of Georgla, enforce his reserved tltle 
against the mortgagee. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 228- 
236; Dec, Dig. «=138.] 

In Equity. Suit by the Union Trust Company against the Beach 
Manufacturing Company, in which W. S. Patterson & Co. intervened, 

^ssFoT other cura lee same topic & KEY-NUMBER In >11 Key-Numbered Digests & Indexe» 
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claiming the property. Report of the master, allowing the daim of 
the interveners, confirmed. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., for complainant. 
Levi O'Steen, of Douglas, Ga., for interveners. 

NEWMAN, District Judge. In the Case of the Atlanta News Pub- 
lishing Company (D. C.) 160 Fed. 519, I held that under the law 
of Georgia, as interpreted by the Suprême Court of the state, a ven- 
dor, making a conditional sale of property and having a contract in 
writing by which he retains title to the property sold, such property 
going into and being mingled with other property of the vendee on 
which there was a pre-existing mortgage, could recover his property as 
against such antécédent mortgage, although the conditional contract 
of sale was not recorded. In the Atlanta News Case I quoted from 
the opinion by Judge Blanford in Conder v. Holleman & Ballard, 71 
Ga. 93, as follows: 

"But the object of the reglstration of mortgages Is to glve notice to ail per- 
son8 having deallngs with the mortgagor of the existence of the mortgage; 
and In thts case it appears that the' dealings had between the plaintiff ia exé- 
cution and the défendant had taken place long before the sale of the prop- 
erty levied on, which was sold by the claimant to the défendant in exécution, 
and the judgment in said case had heen obtalned long before said conditional 
sale. Then, whether said conditional sale had been duly recorded or not, It 
would not in any manner affect the plalntlEf, whose judgment had been ob- 
tained before the sale, and as to hinx it made no difEerence whether the sale 
was recorded or not A judgment credltor of a mortgagor, whose judgment 
was obtalned before the making of a mortgage, would not be affected by the 
record of such mortgage in any way. So this judgment credltor Is in no wise 
afCected by the nonrecord of this conditional sale; no right bas accrued to 
him between the making of the conditional sale and the record of the same ; 
he is not hurt by its nonrecord; and as to him it is the same as if the sale 
had been duly recorded. The title to this property was in the claimant, he 
having resen'ed the same until it was paid for by the défendant in exécution, 
and he did not lose the same, nor render it llable or subject to the judgment 
and exécution of plaintiff, by reason of not having his conditional sale record- 
ed within 30 days. The lien of this judgment never attached to the property 
levied on." 

And after citing other Georgia décisions to the same effect I quote 
an expression from York Manufacturing Co. v. Cassell, 201 U. S. 344, 
26 Sup. Ct. 481, 50 L. Ed. 782, as follows : 

"There was no clause in the mortgage covering after-acquired property, and 
in any event the mortgage would not cover property so acquired, the title to 
which, as In this case, was reserved to the vendor." 

In this York Manufacturing Company Case, as will be seen by an 
examination of it, the contract was never filed, as required by the 
statute of Ohio relating to a conditional sale. In the présent case there 
is said to be a clause in the mortgage of the Union Trust Company 
covering after-acquired property; but, even if that is so, jt never at- 
tached to this property of Patterson & Co. 

The master's report is therefore confirmed as to the three mules de- 
scribed by him in his report, viz. : 

"One red mare mule, about 9 years old, weighing about 900 pounds; one 
yellow mare mule, about 8 yeara old, vceighing about 900 pounds; and one 
horse mule, about 15 years old, weighing about 900 pounds." 
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If counsel can agrée upon the amount to be found for hîre, I think 
that should be found in favor of the interveners, but, as the spécial 
master states, not as a preferred daim. Otherwise, I do not know 
how much to find from this report. But the three mules the interven- 
ers W. S. Patterson & Co. should hâve at once, and the report of the 
master is confirmed to that extent. 



UNION TRUST CO. v. BEACH MFG. CO. (DU PREE, Intervener). 

(District Court, S, D. Georgia. May 27, 1915.) 

No. 5. 

Sales <g=>474 — Conditional Sale— Ijien— Pbiobitt. 

A judgment In favor of a judgment créditer, who gave no crédit to the 
debtor on the faith of his ownership of chattels covered by an unrecorded 
conditional sale contract, does not afCect the seller's right to the chattels 
under his reserved title. 

[Ed. Note.— Por other cases, see Sales, Cent. Dlg. §§ 1391-1402; Dec. 
Dig. <S=474.] 

In Equity. Suit by the Union Trust Company against the Beach 
Manufacturing Company, in vi^hich Mrs. S. A. Du Pree intervened, 
claiming the property. Report of the master, allowing the claim of 
the intervener, confirmed. 

Hardeman, Jones, Parle & Johnston, of Maçon, Ga., for complaînant. 
Girard M. Cohen, of Savannah, Ga., for intervener. 

NEWMAN, District Judge. In this case the report of the master 
is correct, and ail exceptions to the same should be overruled. This 
is true for the reasons given by me in the opinion just filed on the 
intervention of W. S. Patterson & Co. in the above case, 225 Fed. 93. 
The lien of the mortgage of the Union Trust Company could not 
attach to this property, because no title ever w^ent into the Beach 
Manufacturing Company, as the master correctly held. 

Under the statu te of Georgia, it seems to me he also found cor- 
rectly that the intervener will hâve the right to proceed against the 
fîvç mules still on hand, purchased from Fender & Johnson, and the 
two mules still on hand, purchased from Fender & Plowden, and 
thereafter, if the seven mules in question do not bring enough to pay 
the debt, to proceed upon the bond given to dissolve the garnishment 

The judgment set up hère against the rights of this intervener can- 
not affect the same in any way in my opinion. The rule with référence 
to the nonrecord of thèse conditional sales, where they are in writing, 
is that the failure to record them only affects persons who contract 
with thç purchaser of the property on the assumption that he is the 
owner of the property the subject of the conditional sale; and the 
law goes upon the idea that it would be a fraud on them to allow 
people to sell property in this way and leave it in the hands of the 
purchaser without recording their contract of conditional sale, thus 
deceiving them, and then claim the right to set up their contract of 
conditional sale. There is nothing whatever in the record to show 
that either of the judgment creditors sold goods to the Beach Manu- 

^s»For other cases see same toplc & KEY-NXJMBER In ail Key-Numbered Digests & Indexes 
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facturing Company on the strength of the ownership of thèse mules. 
I think, under any view of the matter, the judgments hâve no effect 
upon the title to this property. 

The master's report is therefore confirmed. The cases referred to 
in the opinion on the intervention of W. S. Patterson & Co. (In re 
Atlanta News Publishing Co. [D. C] 160 Fed. 519, and York Manu- 
facturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782) 
are absolutely controUing in this case. 



PENNSYLVANIA STEEL CO. et al. v. XEW ÏORK CITY RY. CO. et al. 

(District Court, S. D. New York. Juiie 24, 1915.) 

Equity 2-9, 2-S3, 2-149, 3-37. 

1. Receivers <S=»163 — Claims against Estate — Effect or Assignment to 

Recbivees. 

Receivei-s for a street rallroad company were apiJointed first in a cred- 
itor's suit and afterward suecessively under first and second mortgages. 
The recelver of another company filed a claim against the estate wliich, 
after negotiations, was assigned to the flrst-named receivers, who were 
deseribed in the assignment as receivers under the mortgages. Held, that 
such description was not conclusive as to the rlghts of the parties, and 
that, the considération for the assignment having been paid from the gên- 
erai estate. In part from the earnings of the receivership, the claim 
could not be proved against the gênerai estate for the beueflt of the mort- 
gagees àlone, but inured to the beneflt of ail credltors, and the effect of 
the assignment was to caiicel It 

[Ed. Note.— For other cases, see Receivers, Cent Dlg. §§ 312-316; Dec. 
Dig. (S=>ie3.] 

2. Receivers <S=148 — Claims against Estate—Ejslarqement et Assignée. 

Where an itemized claim filed against an estate in the hands of re- 
ceivers was afterward assigned, thé assignée cannot thereafter enlarge 
it, either by adding to the items or to the amounts claimed thereunder. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 260 ; Dea Dig. 
®=»148.] 

3. Stbeet RAII.EOADS (©=358 — Construction of Lease— Right to Rentals. 

Under a provision of a lease of street rallroad property requiring the 
lessee to pay as rent quarterly divldends on the stock of the lessor 
company, an Installment of rent falling due before the appointmeut of a 
recelver. In a suit to foreclose a mortgage against the lessùr, held to be- 
long to the stockholders, and the right thereto not to hâve pasaed to the 
recelver. 

[Ed. Note. — For other cases, see Street Railioads, Cent. Dig. § 135; 
Dec. Dig. <S=>58.] 

4. Stbeet Raileoads ®=»58 — Insolvenct and Receivebship— Claims Prova- 

BLE against Estate. 

A recelver for a street rallroad company, appointed in a suit to fore- 
close a second mortgage, who pald Interest on the first mortgage on de- 
lault of a lessee which was obligated to pay it, may prove a claim for the 
amount of such Interest against the recelver for the lessee. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 135; 
Dec Dlg. <S=58.] 

5. Street Raileoads iS=949 — Leases— Liability of Lessee. 

A lessee of a street rallroad System, Ineludlng Unes leased by the lessor 
and controUed by it through stock ownership, whlch control passed to 
the lessee, held Uable for f allure to keep the controUed Unes in repair and 

^zsFoT Other cases Bee same toplc fi KEY-NUMBER in ail Key-Numbered Dlgests & ladexe.'i 
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for taxes and other liens exlsting when the lease was terminated by în- 
Bolvency of the lessee. 

[Ed. Xote.— For other cases, see Street Kailroad.», OsnS. Oig. f3 125, 
126; Dec. Dig. <©=>49.] 

In Equity. Suit by the Pennsylvania Steel Company and anôther 
against the New York City Railway Company and the Metropolitan 
Street Railway Company, and three other cases. In the matter of the 
claim of the Third Avenue Railroad Company, No. 44, against the 
Metropolitan Street Railway Company. On exceptions to report of 
spécial master. Modified and confirmed. 

The following is the opinion of the spécial master: 

As this mémorandum Is addressed to counsel having a full knowledge of 
the facts it will, iu tlie main, be limited to indicating tlie conclusions upon 
wiiicti the report wlll be based, leaving the récital of the facts suggesting 
such conclusions to formai présentation. 

The claim of the receiver of the mortgaged premlses Is against the Met- 
ropolitan Company alone, and not against the City Company. It is based 
on the covenants contained in the Third Avenue-Metropolitan lease of May 
13, 1900. Liability for proven breaches of covenants, as alleged, afCecting 
Unes and property owned by the Third Avenue Company which it demised 
is not disputed, but liability respecting such property of the so-called "Con- 
trolled Companies" is. That liability is asserted because of a covenant in the 
lease by which the Metropolitan undertooli, "from time to time, to do ail the 
things which shall be necessary to enable the party of the first part (Third 
Avenue Company) to comply with the provisions of said mortgage," i. e., a 
Third Avenue mortgage which was prior to the lease. The latter company 
had agreed in the mortgage that any corporation to which the premises might 
be conveyed, transferred, or leased should observe the covenants of the mort- 
gage as fuUy as it was bound to do, and I think that the covenant by the Met- 
ropolitan quoted is to be regarded as a fulfillment of this promise, and as 
an undertaii;ing by the Metropolitan absolute on its face to comply with the 
covenants of the mortgage. In other words it constitutes a promise by the 
Metropolitan to the Third Avenue Company, made for the benefit of the mort- 
gage trustée and its bondholders, to observe and perform the mortgage cove- 
nants. It is urged, however, that, assuming that there Is such assumption, 
the resulting Metropolitan obligation is not primary, but secondary, being, sp 
far as controlled companies and their property are concerned, undertaliings 
to do the things specifled if those companies failed to do them, and that this 
is so whether the covenants are absolute or conditional in their terms. In 
View of the opinion of the Circuit Court of Appeals in the Second Avenue 
Bondholders' Case (198 Fed. 747, 117 O. C. A. 503) it may not be difficult to 
see that this may be so, not only as to covenants in tei-ms conditional, such 
as the covenant to pay taxes, but also as to covenants which are absolute in 
form, such as covenants to keep property of controlled companies in repair 
or to pay their indebtedness, principal, and interest at maturity, the failure 
to observe which is the basis of many items of damage claimed. The diffi- 
culty is that this contention does not carry the matter very far. The case 
relied on also holds that contingent liabilities which bave ripened into fixed 
liabilities at the date fixed for filing claims are provable. Hère the date fixed 
is January 15, 1908. The lease from the Third Avenue Company to the Met- 
ropolitan Company must now be deemed to hâve terminated with the ex- 
piration of the period of expérimental opération which was January 11, 1908. 
216 Fed. 458, 132 C. C. A. 518. What the Metropolitan had failed to do on 
this date, respecting obligations of controlled companies then matured, and 
care of property then in disrepair, which under lease and mortgage it was 
bound to do, suggest liabilities within the Second Avenue Bondholders' Case 
that were fixed on January 15, 1008, whether the Metropolitan was bound 
conditionally or absolutely. This is obviously so as to matured debt and in- 

<g=3For other cases see sarae topic & KEY-NUMBER 1q ail Key-Numbered Digests & Indexai 
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terest or accrued taxes (198 Fed. 747), but it Is just as clearly so respectlng 
repairs to roadway, track, equipment and buildings. The évidence stiows con- 
clusively that the condition of disrepalr of thèse items existed, not only wtien 
tlie lease terminated, but for a long time prior thereto. Indeed, ttie complète 
failure of the Metropolitan and of its assignée, the City Railway Company, 
to discharge Its obligations respectlng the physical properties in their care 
for years prior to the receivership is toc notorious to be disputed. With the 
possible exception of the claim for the franclilse taxes which were in litiga- 
tion at thé termination of the Third Avenue-Metropolltan lease and on the 
day flxed for filing claims, and which ' Will be discussed below, items de- 
manded, respectlng eontroUed companies and their properties, set put in the 
claim as originally flled, suggest, I think, flxed obligations provable as such. 

The claim herein was flled by the receiver of the Third Avenue Company 
in 1909 as of Jannary 15, 1908, and it sets forth Items and amounts de- 
manded respectlng property both of that company and of its controUed com- 
panies. At a hearing on March 15, 1910, a motion was made to strlke out 
testimony of a claim for new cars of the Union Railway Company, a control- 
led Company, and for repairs to its car house which were not specified in the 
claim ^s flled, which was granted on that ground, and a counter motion to 
amend was denied for lack of power. At a subséquent hearing on February 
26, 1913, a stipulation was placed on the record that: "No actual amend- 
ment of the elalmant's clalmi as flled need be asked for or obtained except in 
case Items bave been or shall be offered in évidence of a différent character 
than any item contained in the claim as flled." The taking of testimony was 
flnally cloeed on January 12, 1914. Thereafter, on February 27, 1914, the 
claimant petitioned the court for the amendment both in respect to items o£ 
a différent character than any contained in the claim and as to items of the 
same character — tlie amounts of identical items in fact which under the stip- 
ulation need not bave been asked. As it was asked, those asking it are con- 
cluded by the resuit so far as this stipulation is concemed. The court de- 
nied the motion in toto, saying that to grant it "seems whoUy inéquitable." 
Thereupon there was flled a pétition for a reargument March 30, 1914, which 
apparently éliminâtes the items of a "différent character" set out in the prior 
pétition, cOnsistlng, in large part, of demands for damages to properties of 
controlled companies not sperifled in the claim as flled, and asks only for 
ameUdments increasing amounts for items which were specifled, and this, 
too, was denied. Notwithstanding, counsel for claimants are now insisting 
on allowances of amounts in excess of those originally demanded on the 
strength of the stipulation quoted, although they ask, as to the items of a 
différent character, only that the amount of damages be flxed and reported, 
but not included in the total of damages allowed, the purpose being to bave 
thèse latter items liquidated so that they may be ascertalned in the event 
that the Appellate Court shall ultimately grant the amendments. In my opin- 
ion no amounts in excess of those originally demanded for items specifled in 
the claim as flled can be reported, notwithstandlng the stipulation. On its 
face, it is merely an agreement that a party need not apply, but a party may 
waive it, assumlng its validity, and apply, as he bas hère, and is bound by the 
resuit. Moreover, it was entered intô long before the motions to amend were 
made, and to give it efCect would be to grant the very amendments which the 
court denied, and which it evidently regards as whoUy inéquitable to creditors 
whose claims werei duly presented, and who are not parties to it. As to the 
request conceming items of a character not originally specifled, it seems to 
me that if the motion to amend he ultimately granted, the prlnciple on which 
the évidence conceming damages is tb be vlewed will be so definitely ascer- 
talned by the resuit in this and the Metropolitan breach of lease proceeding 
that counsel will be able to détermine amounts by agreement. In any event 
it is not for the master to report on matters v?hich the court has flatly said 
cannot be considered. 

Limiting myself, then, to the items and amounts set out in claim as orig- 
inally filed, I take them up in the order in which they there appear, which is 
foUowed in claimant's brief. 

1. I think that the claim to the flrst Installment of rent, amounting to .'Ç2.39,- 
9^7, which accrued October 13, 1907, belonged to the stockholders of the Third 
Avenue Company under its lease to the Metropolitan; that such claim as Mr. 
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Whltridge may hâve had as receirer of Third Avenue properties did not pass 
by asslgnment to clalmant under the agreement of December 29, 1911, and 
that it cannot be allowed. The second installment of an equal amount ac- 
crued on January 13, 1908, the day after Mr. Whitridge entered into posses- 
sion of the mortgaged premises, so t^at It would seem that, as receiver In 
possession of the mortgaged premises, he was on the day flxed for flling 
claims — January 5, 1908 — entitled to this installment, and that the elalm 
passed under the agreement referred to. It is allowed at $239,937. 

2. The interest on the 5 per cent first mortgage bonds, due on January 12, 
1908, but not exceeding the amount demanded in the claim as originally filed, 
is allowed. 

S. The claim as originally filed demanda $797,106.67 tnterest on the 4 per 
cent Consolidated bonds from July 1, 1907, to January 12, 1908, "less such 
sum as may be pald to the receiver of the»Third Avenue Kailroad Company 
or the receivers of the Metropolitan Street Kallway Company for rent or fof 
the use and occupatton of the property of the Third Avenue Eailroad Com- 
pany from September 20, 1907, to January 11, 1908, both dates inclusive." 

The agreement of December 29, 1911, provides for the pàyment of $200,000, 
as part of the considération, for the use and occupation above referred to, 
as well as for the other things to be done by the Third Avenue receiver. The 
agreement does not àppropriate the payment to the use and occupation de- 
mand, nor to any of the other demands which it settled, but that demand was 
the only demand which entitled the receiver to a présent cash payment in 
fiill from the estate of the insolvent lessee. The matter Is not free from 
doubt, but I think it should be assumed that this large cash payment was in 
settlement of the use and occupation claim, and that its amount should, la 
accordance with the claim as originally flled, be dedueted from this amount 
claimed for interest. 

4. The claim for cars, trucks, motors, and other equipment of the Third 
Avenue and of the Union Railway Companies is allowed at the amounts de- 
manded in the claim as originally flled, aggregating $394,000; enlarged de- 
mands contaîned in the brlefs respecting thèse items and other propertieg 
both of thèse companies and of other controUed companies not speclfled in the 
claim being denied for reasons stated. 

5. The amounts demanded in the daim as originally filed for failure to keep 
in repair rails, tracks, roadway, and structure and pavements in the railroad 
area of the Third Avenue Company and the four controUed companies therein 
specifled, aggregating $626,000, are allowed, as claimed. 

Respecting thèse items, I may say that the court in the Metropolitan breacb 
of lease proceeding accepted the testimony of the witnesses of the there clalm- 
ant allowlng 15 per cent, for betterments, which the évidence there showed 
were included in the witnesses' estimâtes. The same witnesses testify hère, 
and where claimant has profCered others respecting properties not within the" 
knowledge of the former, they hâve been of like standing and are of equal 
credibility. The estimâtes hère do not include betterments to any considéra- 
ble extent, and in any event they tend to show that the amounts demanded in 
the claim as flled were conservative ehôugh to suggest the amounts allowed 
exclusive of betterments. 

6. Paving claims to the extent that the amounts now dalmed are wlthla 
the amounts specifled in the claim as filed are allowed as foUows: 

Third Avenue Co $3,800 00 

42nd St. U. & S. Co 6,940 27 

D. D. B. & B. Co... 42,082 92 

Union Eallway Co 159 74 

Southern Boulevard Co 50,000 00 

Yonkers R. R. Co 14,763 89 

Westchester Elec. Co 8,500 00 

Tarrytown W. & M. Co 14,447 37 

$140,694 19 

Thèse are not) taxes, but obligations imposed by a law of the st.ate of New 
York which the Third Avenue Company in its mortgage unconditionally 
agreed to meet, which agrp lent the Metropolitan unconditionally assumed 
and which had matured on the âay flxed for flling. It was not necessary for 
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clalmant to show pajment any more than It would hâve been necessary for 
the Thlrd Avenue receiver to show it. I think, too, that the transcripts of 
Judgmenta and reports of masters are sufflcient proof of thèse claims. 

7. In the clalm as filed the only amounts demanded for failure to keep tha 
buildings repaired were those demanded for Third Avenue buildings ($395,- 
000) and those of the Forty-Second Street Company ($4,000). In addition to 
thèse amounts demands are now made respecting buildings of flve other con- 
txolled œmpanies, which are not considered for reasons stated. The amounts 
claimed for the five buildings ôvvned by the Thlrd Avenue Company under 
column A, represent, as I hold, the sums required to put them in that con- 
dition ot good order and rei>alr required by the covenant. Those under col- 
umn B, for lire protection, and under column C, for extraordinary repair, 
were excluded from considération by the ruling made at the close of the 
hearings. A similar ruling In the Metrôpolitan-City breach of lease case has 
been sustained by the court. In that case the testimony of the same witness 
proposed hère was accepted by it The testimony as to.these flve buildings 
shows damages under column A of $166,1T1 (subject to vérification), whleh 
is allowed as the n^aximum of the damage to buildings of the Tliird Avenue 
Company. Damage to the Torty-Second Street Company building has been 
shown in excess of the $4,000 claimed, but the allowance under the ruling of 
the court is limited to that amount. I may say in this connection that it Is 
only as to this allowance respecting the flve buildings of the Third Avenue 
Company thât the contention of claimants respecting its right to the larger 
amounts under columns B and C relates, since as to ail other demands of a 
similar character the amount demanded in the claim as originally flled, which 
under the court's ruling suggests the maximum allowance, is to be recom- 
mended. 

é. No claim is now made for this item, 1. e., for failure to keep the Third 
Avenue supplled with materials necessary for opération. 

9. In the claim as filed franchise taxes aggregatiug $2,420,575.68 agaiust 
the Third Avenue and the nine controUed companies are demanded. The 
amount now claimed with interest to January 11, 190S, is $1,321,790.6&. As to 
thèse taxes against the controUed compauies it is urged that by tiie very lan- 
guage of the Third Avenue mortgage, that eompany and by conséquence the 
Metropolitan were only bound to pay them if the controUed companies failed 
to. But thèse taxes had ail àccrued at the date of filing claims, at which 
tlme the controUed companies had failed to pay them. It is true that their 
valldity and extent were then l)eing litigated, and that under the lease the 
Metropolitan was not bound to pay while contesting that validity, but its ob- 
ligation to pay when that validity was determined had become flxed on that 
date, and represents a provabie claim. I theref ore allow the amounts now 
claimed, subject to vérification, with interest to January 11, 1908. 

10. The claim for the real estate taxes against the Third Avenue and the 
three controUed companies, i. e., the Forty-Second Street, the Dry Dock, and 
the Yonkers are allowed at the amounts stated in the brief of claimant, ag- 
gregating $79,613.04. 

11. The water rates can be allowed only to the extent of $14,235.97 which 
is the amount originally claimed. 

12. The tax on the Third Avenue Company under section 185 of the Tax 
Law is allowed at $2,543.33. 

13. The percentage of gross earnings is allowed at the amount claimed 
!i;52,143.95. 

14. The claim for damage and contra et claims against the Third Avenue 
Company and the six controUed companies are allowed at the foUowing 
amounts: 

Third Avenue Company $ 3,850 00 

Forty-Second Street Company 170,348 27 

Dry Dock Company 47,366 63 

Union Railway Company 104,809 01 

Yonkers Railway Company 55,000 00 

"Westchester Electric Company 65,439 12 

Tarrytowû Whlte Plains Company 24,058 00 



$470,871 03 
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15. The claims (or easti and for the construction and operating stores taken 
over by the Metropolitan at the liegiuning of the lease are disallowed. The 
lease in terms gave over to the lessee the expenditure of this cash, which it 
nowhere undertalîes to return. The construction stores were taken over for 
Immédiate consumption, and are not of the kliid of property whlch the lessee 
uiidertook to return. 

16. The claim for the deflciency la disallowed on the ground that it was 
contingent on the day fixed for filing claims. 

The foregoing disposes of ail the items In the claim as orlginally filed whieh 
are now insisted on. The Metropolitan recelver, by reason of covenants con- 
tained in the Metropolitan City lease, Is entitled to prove against the estate 
of the City Company in the hands of Its recelver certain of the Items above 
allowed. The dlstributive share paid by the Metrorwlitan receiver out of un- 
mortgaged Metropolitan assets on the aggregate of the items thus provable 
against the City estate will, under a récent décision of the court, be the amount 
reeoverable from the City estate, and there remains to be determlned what 
those provable items are. 

The foregoing items numbered 1, 2, 3, 10, and 11, allowed against the Met- 
ropolitan estate, are not provable against the City estate. The items 4, 5, 6, 7, 
and. 14, as allowed against the Metropolitan estate, are provable against the 
City estate. The item 9 is provable so far as it includes franchise taxes 
against both the Third Avenue and the controlled companies for the years 
1002 to 1906, inclusive, with interest to September 24, 1907, but only to that 
extent. The item 12 apparently should be allowed, as should item 13, unless 
they represent taxes accruing subséquent to October 1, 1907. Remainlng 
items disallowed against the Metropolitan estate are, of course, not allow- 
able. 

Proposed reports may be pre.sented accordingly, on which hearings will be 
fixed. 

J. Parker Kirlin, of New York City, for Metropolitan St. Ry. Co. 

James L. Quackenbush, of New York City, for New York City 
Ry. Co. 

Dexter, Osborn & Fleming, o£ New York City, for receiver of New 
York City Ry. Co. 

Byrne & Cutcheon, of New York City, for Pennsylvania Steel Co. 
and Degnon Contracting Co. 

Davies, Auerbach & Comell, of New York City, for Guaranty Trust 
Co. of New York. 

Geller, Rolston & Horan, of New York City, for Farmers' Loan & 
Trust Co. 

O'Brien, Boardman & Platt, of New York City, for John D. Crim- 
mins and others. 

Charles Benner, of New York City, for Ben. S. Catchings and others. 

Simpson, Thacher & Bartlett, of New York City, for John I. Water- 
bury and others. 

Strong & MelleJi, of New York City, for Central Park, N. & E. 
R. R. Co. 

Richard Reid Rogers, of New York City, for New York City Ry. 
Co. and Central Crosstown R. Co. 

Masten & Nichols, of New York City (Arthur H. Masten, of New 
York City, of counsel), for receiver of Metropolitan St. Ry. Co. 

John R. Abney, of New York City, for Molly Latta. 

LACOMBE, Circuit Judge. This is a claim prosecuted by Robin- 
son, surviving receiver, against Robinson, surviving receiver. Why 
he thus occupies a position not unlike that of Lord High Chancellor 
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in "lolanthe" will be apparent from the following statement: On 
September 24, 1907, under creditors' bill Joline and Robinson were 
appointed receivers of ail the property of the City Railway Company ; 
within a week, upon application of its codefendant in said suit, the 
Metropolitan Company, they were appointed receivers of ail the latter's 
property. One week latér they were, upon application of mortgagee, 
appointed receivers of the property of the Metropolitan covered by 
its second mortgage ; on March 17, 1908, they were, upon application 
of mortgagee, appointed receivers of the property of the Metropolitan 
covered by its first mortgage. On January 3, 1908, the Central Trust 
Company, as successor trustée under a second mortgage of the Third 
Avenue Railroad, brought suit to foreclose the same, and on January 
6, 1908, the same court appointed Whitridge receiver of ail its prop- 
erty covered by said mortgage. Its whole System had been leased to 
the Metropolitan Company in 1900, and on January 12, 1908, this prop- 
erty was turned over by Joline and Robinson, receivers, to Whitridge, 
receiver. 

[1] The Metropolitan had breached its lease, and the Third Avenue 
had claims against it for such breaches. By direction of the court 
January 15, 1908, had been fixed as the last day for filing claims 
against the Metropolitan estate. Repeatedly after that, upon proper 
showing, orders were made allowing various claimants to file their 
claims nunc pro tune. On January 15, 1910, Whitridge, receiver, 
verified a claim against the Metropolitan estate, enumerating items and 
giving figures, which upon présentation the court, on January 17, 1910, 
ordered to be filed nunc pro tune as of January 15, 1908. It was filed 
forthwith, being known as "Claim of Third Avenue Railroad Com- 
pany No. 44 against Metropolitan Street Railway Company," and 
claimant began taking testimony thereunder. Subsequently, and 
shortly after December 29, 1911, this claim, which is the one now 
under considération, was assigned by Whitridge, receiver, to Joline 
and Robinson "as receivers of the property of Metropolitan Street 
Railway Company covered by its said mortgages, dated [first] Febru- 
ary 1, 1897, and [second] March 21, 1902." Of thèse assignées Rob- 
inson is the survivor, and his receivership, under the various décrétai 
orders appointing himself and JoUne, has not yet terminated ; but on 
July 27, 1908, Ladd was appointed as receiver of the City Railway 
Company. 

It is the theory of claimant that this assignment transferred this 
claim No. 44 to JoHne and Robinson solely as receivers of the mort- 
gaged property, and for the spécifie and exclusive interest of the 
mortgage creditors. Therefore it is sought to prove this claim as 
an independent one, belonging exclusively to mortgage creditors against 
the gênerai estate. 

Although the mortgage creditors held such security as their mort- 
gages afforded, and could prove against unmortgaged assets for any 
deficiency on foreclosure, they could also, if they chose to do so, buy 
up the claim of any other person against such assets if they could get 
it cheap enough to make the spéculation apparently profitable. If they 
ha.d thus bought this claim, they could prosecute it exactly as the 
original claimant could. Apparçntlï that is the position for which the 
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présent claimant contends, but it is thought that the facts do not sup- 
port such contention. 

The estâtes of the three railway companies had various claims 
against each other; it was désirable that thèse should be adjusted in 
some way, and Whitridge, receiver, was especially anxious to secure 
adjustment so that some reorganization of Third Avenue property 
and interests might be effected. After long negotiations the receiv- 
ers of the three estâtes finally entered into an agreement (December 
29, 1911) for such adjustment. Whitridge, receiver, agreed to turn 
over this "daim No. 44" to Metropolitan receivers, executing an as- 
signment of it himself and fortifying such instrument by assignments 
executed by the old and the new Third Avenue Companies, by the 
purchasing committee and by the Third Avenue mortgage trustée. 
Joline and Robinson, receivers, agreed to turn over to Whitridge, 
receiver, $200,000 in cash and ail claims of Metropolitan against Third 
Avenue. Ladd, receiver, agreed to turn over to Whitridge, receiver, 
several hundred thousand dollars, face value of notes and open 
accounts due to it from the various "controlled companies" (i. e., 
companies of which the Third Avenue owned the stock), for moneys 
expended before receivership by the City Company in operating, main- 
taining, and improving the property of those companies. This agree- 
ment was approved by the court and fully carried out. The assign- 
ments to Joline and Robinson, receivers, described them "as receivers 
of the property of the Metropolitan Street Railway Company, cov- 
ered by its said mortgages dated Pebruary 1, 1897, and March 21, 
1902." The use of this quoted phraseology is not conclusive as to 
the rights of the parties ; what was actually donc is quite as important 
as what was said or written. Not infrequently an obligation from a 
debtor to a creditor is liquidated and discharged by assignment of 
such obligation to the debtor by the creditor, and it is the opinion of 
the court that this is what happened when Whitridge, receiver, as- 
signed his "claim No. 44" against the Metropolitan to the Metropoli- 
tan receivers. It is apparent from the language used that the parties 
to the agreement of December 29, 1911, expected that for some pur- 
poses the claim should survive ; but to the proposition hère contended 
for that it survives as the sole property of the mortgage creditors of 
the Metropolitan to be proved as a claim against its gênerai estate, 
thereby reducing the dividend payable to other gênerai creditors, I 
cannot assent — it seems too inéquitable. The mortgage creditors did 
not put up the considération which Whitridge required for his as- 
signment. The $200,000 cash was paid from gênerai funds of the 
receivership, produced in part by receivers' opération of the road ; 
cash could come from no other quarter. Whether or not some of 
the Metropolitan claims against Third Avenue which were tumed over 
to Whitridge, receiver, were covered by the Metropolitan mortgages 
is not important ; manif estly not a dollar of the hundreds of thousands 
due to the City Company by the controlled companies was covered by 
any Metropolitan mortgage. It seems equally manifest to one f amiliar 
with the situation that the élimination of thèse claims was an im- 
portant élément of the considération which induced the transfer; 
Whitridge was receiver of the most important of thèse controlled 



104 225 FEDERAL REPORTER 

companies, and was desirous to get their affairs woimd up. I am not 
persuaded by the argument that this assignment was paid for out of 
the funds of the mortgagees, and, that being so, see no reason to 
hold that they may prove it for their sole benefit as a claim against 
the gênerai funds of the Metropolitan estate. 

The logical conclusion would be to refuse to confirm the report and 
to enter an order dismissing the claim. To do so, however, would 
leave other questions undetermined, and, should the Circuit Court of 
Appeals take a différent view of the situation, would probably delay 
final adjustment. It seems wiser briefly to dispose of the varions 
questions presented hère by the exceptions, to modify the report of 
the spécial master accordingly, and then to confirm it pro forma. Ap- 
peal and cross-appeal will then bring up every question in the case 
for final disposition. 

[2] The spécial master limited receivers under the varions items 
to the amounts specified in the filed claim ; to this exception is taken. 
As lias been stated, the claim is a detailed one, asserting the right to 
recover spécifie sums of money for spécifie items of alleged damage. 
Repeated efforts hâve been made to enlarge this claim, in part by 
increasing the amounts of money damage specified, in part by adding 
new items. Every such effort bas been defeated by the spécial master 
and the court. The claim is now exactly what it was when the agree- 
ment of December 29, 1911, was entered into by the receivers of the 
three estâtes. As the claim was the subject-matter of such agree- 
ment, it must be presumed that its détails were fuUy understood by 
ail of the parties to the agreement, and that such agreement was en- 
tered into on the strength of such understanding. It seems to this 
court—as it always has seemed — grossly inéquitable to allow the as- 
signée of this claim, af.ter the agreement has been carried out, to amend 
any one of its items so as to increase the amount asserted to be pay- 
able theref or. The spécial master was entirely correct in confining 
his award to the items and amounts demanded in the claim filed in 
January, 1910. 

[3] The spécial master correctly held that the installment of rent 
under the Third Avenue-Metropolitan lease falling due October 13, 
1907, belonged to the stockholders ; no other conclusion seems possible 
under the décision of the Circuit Court of Appeals in Metropolitan 
Stockholders' Appeal, 198 Fed. 761, 117 C. C. A. 503. Such rental, 
therefore, was not part of the property covered by the Third Avenue 
mortgage, did not go to Whitridge, receiver, under foreclosure suit, 
and did not pass by his assignment of his filed claim. None of the 
other assignments in évidence were compétent to pass any live claim 
against the Metropolitan estate, because none of thèse other assignors 
filed any claim at ail within the time limited ; none of them ever sub- 
sequently obtained (as did Whitridge, receiver) an order allowing claim 
to be filed nunc pro tune ; none of them, so far as the court remembers, 
ever made any application for such an order. I do not see how the 
circumstance that Whitridge, receiver, took possession of the road one 
day before the due date of the next installment (January 13, 1908) 
changes the situation. The exception to the disallowance of the first 
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item of rent is overruled, and the exception to his allowance of the 
second item is sustained. 

[4] The next item allowed and excepted to is the interest on the 
underlying first mortgage of Third Avenue road, which has always been 
promptly paid by some one, so as to avoid foreclosure. Presumably 
the installment falling due January 1, 1908, was paid by Whitridge, 
receiver, to préserve the interests of the second mortgage, in foreclo- 
sure of vkfhich he was appointed. Under the Third Avenue-Metro- 
politan lease a failure of the latter to pay interest coming due under 
the first mortgage would give to the Third Avenue a chose in action 
which would be covered by the second Third Avenue mortgage. The 
exception to allowance of this item is overruled. The spécial master's 
disposition of the item of interest on 4 par cent, mortgage bonds is 
also approved, and exception thereto is overruled. 

[5] The question as to liability for failure to keep the property of 
the so-called controlled companies in repair and to pay taxes and 
other liens thereon has been vigorously disputed. Thèse companies 
were, no doubt, not only separate légal entities, but were in fact sep- 
arately operated. Nevertheless, and despite the décision of the Court 
of Appeals in the Second Avenue Bondholders' Case, 198 Fed. 747, 
117 C. C. A. 503, I am inclined to think that the obligation of the lessee 
(Metropolitan), which through stock control itself managed thèse com- 
panies, was itself to make good any of their deficiencies which were 
found existing whenever the lease terminated. The exceptions dealing 
with this branch of the case are overruled. 

There.are various exceptions to the spécial master's allowance for 
necessary repairs to cars, trucks, motors, rails, tracks, etc. ; also to 
buildings. It is not necessary to go into the détails of the controversy 
as to the degree of repair which the lease requires, nor as to the con- 
flicting testimony as to the cost, nor whether the spécial master should 
hâve adopted the figures in the A or in the C column of estimâtes. 
He has limited his allowances to the amounts specifically stated in the 
filed claim, which generally are less than the sums given in either 
column of estimâtes. Since the court is satisfied that he correctly 
thus restricted the amount of recovery, it will be sufficient to overrule 
ail exceptions to thèse items. Concurrence may be noted with his con- 
struction of the clauses in the lease relating to buildings ; it seems in 
accord with the décision of the Court of Appeals in the Metropolitan- 
City breach of lease proceeding. 

Eixceptions as to disallowance of claims for cash and operating sup- 
plies, supplies on hand at the date of the lease, are overruled for the 
reasons given in the report. A similar disposition is made of excep- 
tions to disallowance of claim for deficiency on foreclosure of Third 
Avenue mortgage. The prior décisions of the Court of Appeals in 
thèse proceedings seem conclusive on this proposition. 

Any other exceptions not specially mentioned are overruled; and, 
as above indicated, the report as modified by the views expressed supra 
is confirmed. 
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PENNSTLVANIA STEEIL CO. et al. v. NEW TORK CITT RT. CO. et aL 

(District Court, S. D. New York. July 10, 1915.) 

Equity 2-9, 2-33, 2-149, 3-37. 

1. Street Railroads <^=^id — Lease— Construction— Expenditubes bt Les- 

SEE. 

A lease ot a street lallway System provlded that if tlie lessee should 
deem it expédient at any time to extend the Unes, construct brandies, or 
provide additional équipaient, and tlie lessor should agrée to the same, 
and th.at the extension or Improvement was properly chargeable to capi- 
tal account, the lessee should provlde the money and the lessor should is- 
sue to the lessee its seeurities as agreed upon to cover the "expendltures" 
so made. Both lessor and lessee became Insolvent, and receivers were ap- 
polnted for each. Eeld, on an accovmtlng between the receivers, that the 
lessor was not chargeable for materials and supplies purchased by the les- 
see prlor to the recelvershlp for use in makiug an agreed extension or 
improvement under such provision of the lease, unless the same had ac- 
tually been used or "expendetl." 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 125, 
126; Dec. Dig. (3=349.] 

2. Street Railroads iS=349 — Lease— Construction— Accountinq between 

Receivers of Lessor and Lessee. 

A long-term lease of a street railway System required the lessee to re- 
place any of the demised premises, or any cars that should l)e destroyed 
by flre or other cause. It also provlded tliat for permanent betterments 
and additional and Increased equipment provlded by the lessee it should 
be reimbursed by the lessor. Held, on an accounting between the receivers 
of the lessor and lessee after the lease had been terminated by their in- 
solvency, that the lessor was not chargeable with the cost of new build- 
ings built by the lessee in place of others destroyed by fire, or of new cars 
purchased, where a larger number had been destroyed by flre, in so far 
as they were replacements ; that if larger and better buildings were con- 
structed or the cars purchased were of a more expensive type, the matter 
was one for apportionment. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. §§ 125, 
126; Dec. Dig. ®=>49.] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and another, and three 
other causes. On distribution of proceeds of an action against Met- 
ropolitan Seeurities Company. 

See, also, 117 C. C. A. 560, 198 Fed. 778. 

The following is the opinion of the spécial master: 

This Is an accounting had under the decree entered on the mandate of the 
Circuit Court of Appeal in accordance with the conclusion reached by it in 
the so-called "Apportionment Proceeding." See 198 Fed. 778, 117 G. C. A. 560. 
The provision Is: "(2) The receiver of the City Company is also eiititled to re- 
imbursement from said share for the expendltures made upon the Twenty- 
Thlrd Street loop aud the First Avenue llne of said Metropolitan System de- 
scribed In the foregoing findings of fact ; and for ail such other expendltures 
made and ohligatùms incurred by the City Company prier to the appolnt- 
ment of receivers on September 24, 1907, for the purposes described in article 
XV of the lease made by the Metropolitan Company to the City Company, dat- 
ed February 14, 1902, as shall hereafter be f ound due upon an accounting to be 
had upon further order of the court." 

The purpose of tlie accounting is to detei-mine thèse "other expendltures 
made and obligations incurred" prlor to September 24, 1907. 

The "share" from which relmbursement is to be made is the share by the 

®3jFor other cases see same toplc & KEY-NUMBER in ail Key-Numtered Digests & Indexes 
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deoree ruentioned, accorded to thé receivers of the Metropolitan Company from 
a fund whieh it defines and which Is in the possession of the clty receiver. 
"Bxpenditures made," are the payments aetually made by the Clty Company 
prior to the receivership for the purposes indicated and what they are sug- 
gests dispute. "Ohllgatlons Incurred" are those for the same purposes which 
prior to receivership had not been met by the City Company and which are 
asserted against the fund on the authority of the Hugh Thomas décision (206 
Fed. 663, 124 C. O. A. 463) by its unpald creditors elther through the "Contraet 
Credltors' Committee" or Indlvldually and to an estent to be indicated, but 
only to that extent by the clty receiver himself. 

A stipulation has been placed upon the record, whldi classiflea in three 
groups, numbered I, II, and III, Items appearing In construction accounts, 
which were not only charged on the dty books to the Metropolitan, but cred- 
ited by the latter on its books to the former. Group I conslsts of nine conceded 
items aggregating $794,500.31, and each item comes within one or the other of 
five purposes specifleally named in article XV of the lease. On the strict con- 
struction urged by counsel for the Metropolitan receivers and for the Guar- 
anty Trust Company thèse coustitute the only purposes for which expenditures 
made or obligations incurred are chargeable to the Metropolitan, even though 
the two companies had, prior to the receivership, agreed In the most formai 
manner that the expenditures made for purposes clalmed not to be within any 
one of those five classes should be regarded as capital expenditures under the 
clause referred to and chargeable as such, and even though, I may add, they 
mlght justly be deemed to be for betterments. Group II consdsts of disputed 
Items aggregating $644,830.50. AU of thèse Items appear on construction ac- 
counts charged on clty books to the Metropolitan and on its books credited to 
the City Company, and many, if not ail of them, are to be regarded as havlng 
been accepted by the Metropolitan through its dlrectors as within article XV. 
They represent expenditures made and obligations incurred for services render- 
ed and materials fumished prior to the receivership, and it appears from the 
stipulation as to the practice in maklng book entrles that thèse materials prior 
to September 24, 1907, were aetually used in what the parties had, by cori)0 
rate action and by book entries or by book entrles alone, agreed to be construc- 
tion work under the article. It is hère that counsel for the clty receiver parts 
Company with those credltors whose materials, though ordered prior to the re- 
ceivership for purposes thus agreed to be for construction, were diverted by the 
receivers themselves to other purposes. Holders of obligations for materials 
aetually used bef ore September 24, 1907, for the agreed purposes, even if sxicii, 
purposes were not within the letter of the article, should, on this vlew, be paid 
from the fund, ifl used prior to the receivership, but only those, and to the 
extent that he opposées claLms for materials subsequently diverted he is in ac- 
cord with counsel for the Metropolitan receivers and the Trust Company. 

Taklug up the grounds of objections urged by thèse latter to disputed itema 
and claims, it will be enough if I indicate briefly conclusions respectlng them 
without dictating arguments fuUy presented in the briefs. I dispose of them 
shortly because I think that both the lower and appellate courts hâve In the 
action at law ([C. G] 164 Fed. 144, and 173 Fed. 269, 97 C. C. A. 435), as well 
as in this apportlonment matter (198 Fed. 778, 117 0. C. A. 560) and in the 
Thomas Case (206 Fed. 663, 124 C. a A. 463), indicated conclusions which do 
not justify the contentions. 

The flrst contention is that the expenditure or obligation must be for one of 
the five specifled puriwses before referred to. To tliis I do not agrée. What 
the parties bave agreed to be properly chargeable to capital account is within 
the article by its own térms whether orlginally debatable or not. In construing 
the section Judge Ward says ([C. C] 164 Fed. 150): "The City Company and 
the Metropolitan Company mlght alter as they chose the nature of the ex- 
penditures. * • • Whatever the Metropolitan Company agreed upon as a 
capital charge was to 6e a capital charge. The parties could change and re- 
change the character of the expenditures as much and as often they pleased 
without in any way affectlng the llabillty of the Securities Company." This 
was only saying that the practical construction placed by the parties them- 
oeives on this clause of thelr contraet is conclusive not only on each other, but 
on an outsider interested in Its interprétation- 
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The second contention Is that the flndings of fact In the action, at law and 
the books of ttie Metropolitan Company upon whicli they were based are not 
conclusive as to the expenditures made and the obligations incurred by the 
City Company between May 1, and September 24, 1907, for the puiposes de- 
scribed In article XV of the lease. Doubtless the finding of fact and conclu- 
sions of law are not res adjudicata as to any of the parties hère not parties to 
that action, and snch parties are at liberty, U they can, to show the facts to be 
other than f ound, but the law suggested by those facts as declared by the court 
and affirmed on appeal controls hère and In the court below if the facts again 
appear and are not changed by différent proofs. The same proofs are présent 
hère, being the entries on the books of both companles upon which the stipu- 
lation suggesting thèse flndings of fact was based, and they are not falsified 
by counter évidence, although the Metropolitan recelver challenges them be- 
cause they were made under the direction of an auditor and by clerks who 
were la the employ of both companles and because, as it Is said, the Metropoli- 
tan was in the control of the City Company. I do not understand this latter to 
be a correct statement of the relation. Indeed the reverse is more nearly true, 
the exact truth being that both companies were at the times wlth which. we are 
concerned, in the ownership so far as majorlty stock interest goes to the Inter- 
borough Metropolitan Company. However, even If the Metropolitan were con- 
trolled as asserted, thèse entries are admissible on the authority of the con- 
clusion reached by the Circuit Court of Appeals in the Barber Asphalt Paving 
Co. v. Forty-Second St. M. & St. N. Go., 180 Ped. 648, 103 C. G. A. 614, that en- 
tries made under just such circumstances are prima facie évidence against the 
Company on whose books they appear The entries themselves were made un- 
der the compétent direction of an auditor, stnc« deceased, who commauded the 
confidence of the court and of counsel for ail parties in thèse litigations, and 
in making them he was but construing and applying the formai détermination 
of the Metropolitan directors themselves that such expenditures made or in- 
curred icere within tliis article of the lease and a charge to capital aecount 
for which this company was obliged to Issue its securities. To this end he was 
fully authorized, ajid on the record hère I thlnk the entries furnish conclusive 
proof of the assent of the Metropolitan that the services and materlals eutered 
were chargeable to it. 

The final gênerai contention urged by Metroiwlltan Interests is that no cliilm 
for materlals furnished or services rendered should be allowed unless the ma- 
terlals had, prior to September 20, 1907, gone into permanent betterments of the 
character described in the article in question. I do not agrée wlth this propo- 
sition because I think that the status existing on the day of the appolntraent of 
the receivers détermines rights in thefunds. If prior to the recel vership ma- 
terlals purchased by the City Company for purposes which the two companlas 
had agreed were within the article had been dlverted to opération (for which 
the Metropolitan was not to be called upon to pay) then it may be that neither 
the City recelver nor a creditor, for such unpaid for materlals has any inter- 
est in the fund for the agreed value. When, however, such materlals had not 
been dlverted, It is clear that the contract priée is allowable out of the fund to 
Company or creditor, as the case may be, without any regard to use prior to 
the recelvership. What the receivers may hâve done wlth such material on 
hand after they were appointed cannot affect rights accrued as of that date, a 
proposition which the claim of the National Conduit & Cable Company for ma- 
terlals which the receivers refused to take Illustrâtes. The claim referi'ed to 
Is for cable ordered in May, 1907, for use in electrlflcatlon of roads not there- 
tofore electrified, which the Metropolitan directors approved as construction 
work within the article. The City Company dld not refuse to take it prior to 
the recelvership because none of the construction work authorized had been 
abandoned. The receivers rejected it because they determlned to abandon such 
of the work as had not progressed so far as to niake it inadvisable to contmue 
it. and it Included work on which this cable wouUl on every presumption hâve 
been uscd if it had been continued. How can it be argued under the Thomas 
décision that this claim should not be met out of the fund because the ma- 
terlals were not used? The court distinctly says: "The lease and coutracts 
show that the fund in question was provided for the purpose of relmbursement 
for espenditures^to enable the Olty Company to pay debts incurred by it in 
construction work — and not for the purpose of paying it the value of improve- 
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ments made." (Italics mine.) Thls debt Is a debt of the City Company proT- 
aWe against its assets, as the court lias decided. 198 Fed. 746, 117 O. C. A. 
503. It was contracted for tliat construction work which the Metropolitan 
Company had agreed to as a charge against It and which even counsel for 
Metropolitan interests hère concède to be witliin article XV, I. e., change in 
motive power. The City Company had not, prior to the receivership, 
called for Its delivery nor used it for any other purpose. On the 20th 
of September, 1907, therefore, it was a debt incurred by the City Company on 
construction worlj. What the receivers of the City Company did, upon that 
date, either N^-ith material then on haad delivered under the contract and un- 
used or with the contract Itself thereafter is immaterial. 

What has been said in effect disposes of the objection of what I hâve called 
tbe Metropolitan interests to the items set ont In group II of the stipulation. 
Every one of thèse items with the exception of Item («), which Is disallowed, 
was credited on the books of the Metropolitan Company to the City Company 
as a construction charge to capital aeeount which, I think, for reasons stated, 
brings them wlthln article XV of the lease, the objection being that they 
are not within the strict letter of that article. Each représenta services or- 
dered and material fumished prior to the receivership which had actually 
been used for purposes specified, which the Metropolitan had thua agreed to be 
a capital charge against it Many of them represent, in part at least, obliga- 
tions incurred which were subsisting in outstanding daims of credltors on the 
20th of September, 1907, and their allowance means the allowance of the 
clalms, most of them being represented hère, not only by the eity recelver, but 
by the credltors themselves. Two of them, however, call for spécial comment, 
as contentions are suggested not before alluded to, thèse being the item (i) 
with the subdivisions for new revenue car bodles, new work cars, electric 
equipment of cars and car accessorles, and item (m), which covers charges In 
connection with lire losses. The two seem Interrelated, and I first take up 
the item of fire loss 1101,246.03. 

Under the lease the City Company was bound to restore or replace property 
destroyed by flre and during the existence of the lease down to the appolntment 
of receivers it met ail expenses of Insurance. One would hâve supposed from 
tbis that the course pursued, when a flre oecurred, would bave been for the 
City Company to take the Insurance moneys charging Itself with the cost of 
restoration even where that cost exceeded the adjusted loss except when the 
restoratlon involved substantlal betterments which the parties might hâve 
agreed to be chargeable under article XV of the lease. It was, however, clearly 
within the competency of the parties to détermine how the obligation to restore 
shonld be discharged, even where the course adopted Involved an apparent de- 
parture from the indicated course. The book entries show an understandlng 
by which the Metropolitan took and was permitted to retaIn ail Insurance 
moneys in full discharge of the City Company 's obligation to restore, the lat- 
ter making the restoration, but charging the total expense to the Metropolitan, 
which credited the City Company with the expenditures, the correspondlng 
charge on Its books being to the partlcular iire loss account. As for the Insur- 
ance moneys, the company probably used them for any purposes that pleased 
it, and that in any event is what It is stipulated the receivers, as Metropolitan 
receivers, did with such moneys. The practical effect of thèse entries is to 
establish an agreement by which the Metropolitan, in considération of the 
paymeiit to and rétention by It of the Insurance moneys, treated ail ex- 
penditures made or obligations incurred by the City Company in restoration 
after a fire as construction work and a charge to capital account under article 
XV of the lease, whether distinct betterments resulted or not. The item hère 
in dispute represents, I assume, on the theory on which the books were kept, 
expenditures made and obligations incurred by the City Company for restora- 
tion in excess, not of Insurance moneys, but of payments made to it by the 
Metropolitan Company on thls capital account. It is an amount due under 
the agreement to be spelled out of such entries. Such agreement as the books 
show was the practical construction placed by the parties on the obligation to 
restore during the whole existence of the lease, and it had thé approval of the 
Metropolitan Company through the formai action of its directors in settling 
aceounts on May 22, 1907, containlng charges against their company 'made on 
just such a basis. Moreover, that It resulted fairly to both parties Is clear, 
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because In one case the Metropolitan or its recelvers determined not to restore 
at ail, whlle In another It efflected a restoratlon of much greater value than 
the loss. If thèse bock eutries and the action of thèse directors are to be 
thrown aside, and rlghts and obligations are to be determined solely on the 
lease, without regard to what the parties did under It, as shown by those 
authorized entries, aa Metropolitan interests are hère contending that they 
Bhould be, then on facts stipùlated hère the resuit reached in the Metropolitan 
breaeh o£ lease proceeding was erroneous. There the Metropolitan receiver 
conceded agalnst Its clàim for failure to restore, a crédit of insuranee moneys 
paid,wMch was a concession of a gênerai claim against hls insolvent against a 
gênerai claim in its favor against the Insolvent City Company. But the facts 
stipùlated hère show that $1,253,617.79 of thèse Insurance moneys for firesi 
occurring previously were coUected after September 24, 1907, when Metropoli- 
tan recelvers were acting in the dual capacity of receivers of both insolvents. 
If, therefore, the contention as to thèse insuranee moneys made hère be adopt- 
ed and, disregarding thèse book entries, it were held that in spite of them the 
City Company was entitled to thèse insuranee moneys, then thèse subséquent 
collections are part of its estate to be pald In fuU from the Metropolitan estate, 
either by offsetting them against the divldend due It from the city estate, if 
large enough, or in cash. The allowance as an offset of a gênerai claim 
against a gênerai elalm does not affect this resuit E^irthermore if It were 
thus paid in fuU, it would at once suggest particular funds in which creditors 
of the City Company, holding obligations incurred by it in fire restoraton, 
would, under the Hugh Thomas décision, hâve an interest which they might 
enforce. The item illustrâtes again the dlfficulties arising from a refusai to 
recognize the status existing on September 24, 1907, and from attempts to 
change it. I am of the opinion that the book entries are conclusive, that the 
item should be allowed as claimed, and that the claims of such creditors as 
thàt of Montgomery & Co. (123), Hastorf (120), and Brady (106), are likewise 
allowable if they are not Included in it 

What has been said disposes of ail objections to the subgroups under (i) in 
the printed stipulation which are based on the contention that as the cars 
. and accessories were ordered after the destruction by flre of a very much 
larger number of cars, they must be regarded as replacements which the City 
Company was bound to make. That they were ordered after destruction is 
aisputed as a fact, and the book entries do not treat them as replacement, 
but as new and additional equipment chargeable to capital account against 
the Metropolitan. Thèse book entries I accept, but if they are to be regarded 
as replacements, they would still be chargeable to the Metropolitan if the 
disposition made of the charges in connection with fire losses be correct. 

The disposition made of disputed items in the stipulation involves the al- 
lowance, to some extent, of obligations incurred for materlals and supplies 
which might not hâve been actually used for construction on or prlor to Sep- 
tember 24, 1907, and which, being on hand on that day, hâve already been 
eredited to the city receiver in the proceeding known as the interreceivership 
account. The decree in that proceeding provides for this contingency, how- 
ever, as the report recommended that the allowance thereln of the sum stated 
for materlals, supplies, and repalr parts on hand on September 24, 1907, 
should be "snbject to the déduction of the amount of the clatms of creditors 
who supplled such materlals, supplies and repair parts which are allowed in 
the so-called apportionment proceeding." 

In , pursuance of the notice required tô be given by the master by the order 
of July 29, 1913, 179 claims of creditors against the fund involved in this pro- 
ceeding were filed wlth me within the time limited. Of the claims so flled 
there were withdrawn or dismissed 43 on which no record was made. Of 
those on which a record has been made 12 hâve been wholly and 5 partlaUy 
withdrawn. Records hâve been made on 124 additional claims. Of thèse 10 
hâve been briefed by counsel for creditors indlvidually represented by coun- 
sel and 53 by counsel for tbe Contract Creditors Coromittee. Slxty-eight hâve 
uot been briefed, but are summarized in the brief of counsel for the Metro- 
politan receiver. Conclusions already indlcated dispose of many, if not most, 
of thèse claims. I take them in the order in which they are presented in the 
Metropolitan i-eceivers' brief. 
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Claims Independently Briefed. 

The Brill Company (163). TMs Is allowed at the amount dalmed by the 
creditor in Its brief $60,538.09. 

Byrne & Murphy (172). Thls claim is allowed, but only to the extent of 
?1,390; the motion to dismiss for the amount claimed in excess of that sum 
being granted. 

Eggleston Bros. & Go. (67). Thls elalm, consisting of the three items aggre- 
gating $321.63, Is allowed. The clalm (66) dlscussed in creditors' brief for 
$573.12 was apparently charged prior to the receivership to "General Stores," 
and Is not credited to the Oity Company on the Metropolitan books. I dis- 
allow It without préjudice to its assertion in the Préférence Proceeding. 

William t',' Fitzgerald (167). This daim, consisting of two items aggre- 
gating $6,317.71, is allowed. 

General Electric Company (162). This claim, consisting of flve items ag- 
gregating $6,771.90, is allowed. Of the flve, that representing an obligation in- 
curred and outstandlng at the date of the receivership for rewlnding certain 
armatures, amounting to $5,792.34, is important as indicating the practice 
between the two companies when a flre occurred. Hère a flre at a Forty-Séc- 
ond Street carhouse, which occurred on Mardi 4, 1906, a year and a half be- 
fore the receivership, and more than a year before the settlement between 
the two companies in the spring of 1907, suggest the obligation. Of the ob- 
ligation thus incurred $939.50 was paid by the dty company to the claimant on 
April 16, 1907, the amount hère claimed being an unpaid balance Thls $939.50 
was charged on city books to the Metropolitan, the supporting voucher dis- 
tributing the charge as foUows: "Metropolitan Street Ry. 42nd Street Fire 
Loss a/c." It was credited on Metropolitan books to the City Company, and 
In the intercompany settlement of accounts of April 30, 1907, was, by the 
formai action of its direetors, directed by the Metropolitan to be paid, not 
out of a particular fire loss account, although Insurance moneys were then on 
hand, but out of the gênerai moneys fumished by the Metropolitan in pursu- 
ance of article XV of the lease for which it issued the very securitles from 
which the fund under distribution hère was derived. The facts suggesting 
this item emphasize the justice of the conclusion hereinbefore indicated re- 
speeting fire losses, and show clearly that the book entries are not to be re- 
garded as the irresponsible acts of an auditor and clerks common to both 
companies, but as entries accurately and intelligently made by Its agents, 
authorized after full considération and in the most formai way, in pursuance 
of a construction of the article deliberately accepted by the Metropolitan 
Company itself. 

The Lorain Steel Company (48). Thls claim Is for $60,067.32. Counsel bas 
dlvided it Into 10 lettered groups. I bave concluded that ail of the items 
should be allowed as claimed for reasons heretofore suggested, the application 
of which will be clear to counsel, but the groups D, E, and K suggest spécial 
comment. Group D, covering spécial work aggregating $21,464, which waa 
ordered for use In connection with the electrificatlon of Twenty-Eighth and 
Twenty-Ninth streets, suggests a case where the item is disputed because the 
work was not used, having been abandoned elther before or after the receiver- 
ship. It was concededly ordered for purposes wUch counsel admit to be 
within article XV of the lease, and there is no évidence that prior to the re- 
ceivership it was used for any other purpose. As It had not been used, it 
does not appear as a crédit to the City Company on Metropolitan books, but it 
was an expenditure specifically authorized In May of 1907 by the Metropol- 
itan as a charge against it The material ordered In group B was ordered for 
the same purposes, but not delivered at ail, the receivers refusing to take, 
whereupon it was scrapped. Metropolitan interests object to it because it 
never went into betterments, an objection which bas been dîsposed of. As 
to group K and its first two items, I think that it would not violate probabll- 
Itles if the presumption were Indulged that one rail used on First avenue 
work was taken from the 10 delivered to the yard by claimant rather than 
from the only other 4 of the same kind that were there whén delivery was 
made, and that the next 3 so used were taken from the 139 supplied by daim- 
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ant then In the yard rather than from thèse 4. This, if a resort to presump- 
tions be neeessary at ail. If, however, they be regarded as among the rails 
ouhand on Septeuiber 24, 1007, the fatt that they \vere then iinused for con- 
struction is immaterial, provided they were hought for that pui-pose. The 
other two items of this group are clearly allowable for reasons discussed gen- 
erally above. 

National Conduit & Cable Go. (10). This claim bas been hereinbefore dis- 
cussed and disposed of as allowed. 

National Conduit & Cable Co. (11)- The payment of $11,122.80 under the 
order of October 3, 191.3, was not, In my opinion, Improperly made. The Met- 
ropolitan brief states that It Was purchasèd In connection wlth the change in 
the Twenty-Elghth Street Une, but not used untU after the receivership when 
it was diverted to a pui-pose which It Is urged was not withlu the article. 
This purpose was, I thlnlt, within the article, but what was done with It 
after September 24, 1907, is, In any event, immaterial. As to the next dis- 
puted items of $7,710.94 and $3,265.80 for cable used In connection with elec- 
tric lighting nècessltated by what was undeniably construction, and so treated 
by the parties, done on the Lexington Avenue building the record leaves It 
In doubt whether the work was done before or after the receivership. If 
done after, the réels were on hand on September 24, 1907, and having been 
origlnally orderfed for what the parties had agreed should be construction, 
the items woùld be allovs'able accordingly. If done beforé, they were used 
for construction even though the use was temporary and they were so treated 
in the eutries. That they should not havë been treated thus eannot be sald 
either, for It was an expeuse necessarily caused by construction and as much 
part of the edst as a neeessary, but temporary, scaiïolding would hâve been. 
After thè receivership, when the temporary puri>ose was acçomplished, tlie 
réels- includéd in the larger Iteni were used for a purpose which Metropolitan 
interests concède to be wltliin the article, but the allowance of the item is 
not based on that fact. They are both allowed, 

Pennsylvania Steel Co. (157). This clalm is for $30,032.11, being an uiipald 
balance due on a contract for materlals the agreed value oE wliich was $96,- 
290.87, which balance was duly allowed as a claim against the City Comiiany. 
This agreed value was for materlals for use In the change on First Avenue 
and Twenty-Elghth Street Unes vphlch are conceded to be witliin the article, 
and which were aecepted as a charge against it by the Metropolitan. Of this 
agreed value $41,421.04 was paid by the City Company and a crédit for that 
amount is conceded in the General Stipulation to the city recelver. The bal- 
ance of $54,809.23 Is, to the extent of this claim of $30,032.11, represeuted by 
an obligation incurred under the order of référence and by the différence of 
$18,837.12, being a payment by the Olty Company represented, I assume, in 
one or more of the disputed items set forth in the stipulation and heretofore 
allowed. Whether this assumption be correct or not is unimportant. What is 
clear is that of the $36,0-32.11 clalmed hère as unpaid .'?31,895.18 must be con- 
ceded since it was au obligation incurred for materlul on hand on September 
24, 1907, bought for a purpose conceded to be within the lease. The différence 
of $4^136.93 is conceded by counsel for clalniant to hâve been diverted by the 
City Company prier to the date nanjed to maintenance purposes for which 
the Metropolitan was not chargeable, and I disaUow it for that reason, with- 
out préjudice. 

Post & McCord (KiO). This claim consists of four Items, aggregàting $11,- 
880, which are allowed. 

I. P. Sjoberg & Co. (Claims 5 and 6). Thèse are allowed in the aggregate 
of $6,018. They hâve been heretofore indicated in connection with 7 of 
classification and (i) of the group II of disputed Items set forth in the stip- 
ulation. 

Sicilian Asphalt Paving Co. (21). The items aggregàting $2,019.28, relating 
ta paving at Essex street, Forty-Second street, The Bowery, Amsterdam 
avenue, and Columbus avenue between Fifty-FIfth and Fifty-Sixth streets are 
allowed. This claim is classlfled as an unbrlefed claim In the brief of the 
Metropolitan recelver, but the cTeditor flled Its brief with me, and it Is in- 
cludéd hère for that reason. 
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Claims Briefed by Contraet Credltors Committee. 

There are 53 In number, and I Indicate the disposition to be made of them 
In the order in which they appear in their brlef. 

Share & Trust Co. (137). This clalm is allowed at $4,127. Tlie material 
was ordered for use on the First Avenue and Twenty-Elghth Street construo- 
tion, and none of It had been diverted to any other purpose prior to the receiv- 
ership. That some of It was unused when it began is Immaterlal. 

William Wharton, Jr. & Co. (145). This clalm is for a balance of $31,052.28 
due on three claims heretofore allowed agalnst the city estate, the différence 
having been allowed as a charge agàinst the fund and pald. I allow this 
balance with the foUowlng exceptions which are disallowed as a charge agalnst 
this fund mthout préjudice: 

Cast Steel frog for 125tli, street and Amsterdam avenue 102 

Crossover for Broadway and Houston streets 3,920 

Extension of tracks Kingsbridge Kailroad 3,825 

The total of thèse items, $7,847, taken from the balance claimed, leaves 
$23,205.28 at which the clalm of this créditer agalnst the fund is adjusted. 

Schoen Steel Wheel Company (136). Tliis clalm, aggregatlng $20,819, eon- 
sists of three items. The item (1) for 183 steel wheels amountlng to $4,419 
is disallowed without préjudice becausie it does not «pp«ar that they were or- 
dered for purposes that the Metropolitan accepted as construction purposes. 
The only infierence from the évidence is that they were ordered as supplies. 
The two other items, aggregatlng $16,400, are allowed against the fund. 

Sterling Meaker Company (139). This is allowed as claimed at $1,766.52. 

Brady Brass Company (10). This clalm is allowed at $885.81. I think that 
It is for the Metropolitan interests to show that materlals credited on Metro- 
politan books to the City Company as expenditures for capital were diverted 
to other uses prior to the receivershly. There is even a presumption that 
this material was used before September 24, 1907, for the puiijose for which 
it was bought. 

E. W. Bliss Company (102). The only other objection to this clalm of $300.- 
80 not hereinbef ore overruled is that it was not orlginally allowed as a clalm 
agalnst the City Company, although it was allowed against the Metropolitan. 
This was doubtless accidentai, and because in the very early days of the re- 
ceivershlp the relation of a créditer to the two companles had not been de- 
fined, though it soon was on the report In the matter of National Ckmduit & 
Cable Company, which the court accepted. See 97 C. C. A. 185, 172 Ped. 659. 
Claims were orlginally filed agalnst the Metropolitan, which were in reallty 
claims agalnst the City Company estate, and they were subsequently allowed 
agalnst that estate, under the décision referred to. That disposition of this 
clalm should bave been made at that tlme. That it was not is not important 
under the order under which I am acting, because such allowance is not made a 
prerequislte. To treat it otherwise would be unjust, as the creditor was not 
really in default. 

Curtain Supply Company (108). This Is allowed at $676. 

Munson Bros. Company (125). This clalm is allowed at $5,419.75. It is for 
material ordered for Twenty-Eighth Street electrificatlon, and the Metro- 
politan brlef States that it was never used, and Intimâtes that it is probably 
still on hand. The contention of claimant, which that brief sharply questions, 
that the City Company had not the right, so far as the creditor was con- 
cerned, to divert material purchased for a purpose agreed by the companies 
to be a capital charge does not arlse in this connection. 

The Union Nut & Boit Company (143). This claim for two items aggregatlng 
$539.80 is allowed. 

Dayton Manufacturlng Company (113). This clalm is allowed at $2,551.21. 
The Metropolitan brief States It to be for $2,550.55, but the brief of claimant 
fixes a corrected amount, which I adopt. 

In connection with an item of this daim amounting to $1,736 for 310 head- 

lights for use ou cars ordered, which they state to be still on hand, counsel 

for the Metropolitan receiver oiake a statemeut as to the gênerai stipulation 

Hith which I do not agrée. Thty say that it states that items which vvent 

225 F.— 8 
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elther Into the gênerai stores or construction stores were charged to those 
accounts, and were not chargea to the Metropolitan Company until issued. 
The précise language of the stipulation Is: "That no part oî sueh materlal 
was charged to Metropolitan Street Eailway Company in the said account 
unless and until it was meâ, for one of the purposes covered by the subsé- 
quent classifications." I do not think that actual use is materlal tf a charge 
was made and accepted, provided there was no diversion prier to the recelver- 
ship, but if the court difCer, it seema clear to me that under thls stipulation 
the City receiver and the clalmant are entitled to argue that materlals were 
actually used and not merely issued, where they were charged. Both that 
receiver and claimants are so urging, and the stipulation justifies the con- 
tention. 

H. W. Johns Manville Company (129). Thls claim is allowed at $215.33. 
The same objection is made to it that was made to the E. W. Bliss Co. claim 
(102, supra) that it was not allowed against the City Company, although al- 
lowed against the Metropolitan. It should be treated in the same way. 

Continental Asphalt Paving Company (111). Allowed at $5.66. 

O'Brien Bros. (130). Allowed at the aggregate of the three items involved, 
viz., $2.70. 

Qenasco Eooflng Company (119). This claim Involves two items, one for 
$151.81, which does not call for spécial comment, and Is allowed. The other 
item la for $2,404.41, the agreed price of 600 barrels of paving pitch for con- 
struction work on First avenue and on Twenty-Bighth street, and so charged 
on City books and eredited on Metropolitan books ta the City Company. The 
stipulation shows that prlor to the receivershlp 471 of the barrels were used 
for what has been agreed were construction purposes (N. B. The master's 
record shows a correction in red ink of 80 to 120, which meets the critlcism 
of Metropolitan counsel that claimants' counsel are in error in thelr brief in 
stating that 120 were used.) The use made of the remaining 129 barrels is 
not shown, but they were charged as stated. There Is, I thlnk, an error in the 
statement In the brief that the Invoices indicate that the materlal was to be 
used for stock. The stipulation contalnlng this statement was expunged at 
a subséquent hearing, leavlng the facts as above stated. As ail the material 
was eredited on Metropolitan books to the City Company as a charge to con- 
struction, I rule that as to thèse remaining 129 barrels the burden is on the 
Metropolitan receiver to show a diversion by the City Company prlor to the 
i-eceivership to purposes to which the Metropolitan was not chargeable. The 
claim is allowed at $2.404.41. 

Smith & Wallace (135). Thls claim is allowed at $430.53. 

Eichman & Co. (116). Thls claim is allowed at $1,060. 

Charles Moser Company (124). This is allowed at $150.48. 

Impérial Rubber Co. (122). Thls was originally allowed against the Metro- 
politan Company. The facts are the same in this respect as those suggested 
by the Bliss Company claim, supra. It is allowed at $84.92. 

Douglas Taylor Co. (140). Allowed at $11.50. 

Théodore Saudners (148). Allowed at $101.50. 

Rail Joint Co. (171). AUowed at $192.50. 

Warren Scharf Co. (146). Allowed at $245.53. 

Robert Endore & Son (69.) Allowed at $9. 

Devoe, Reynolds & Co. Allowed at one-half of $34.67, since counsel for 
créditer appear to concède the division. 

Uvalde Asphalt Pavement Co. (142). Allowed in the aggregate of the two 
Items clalmed, which is $88.16. 

Ramapo Iron Works (133). Allowed at $1,691.69. 

Billings & Spencer Company (56). Allowed at $451.35, the burden belng on 
the Metropolitan receiver to show diversion of the material prior to the re- 
ceivershlp. 

Barret Manufacturing Co. (100). Of this claim for $727.87 for 200 barrels 
of pitch, I allow the two items, aggregatingi $109.18, as prior to the receiver- 
shlp, the 30 barrels were ùsed for construction, and so treated on the books. 
The further demand for $345.80, the value of 95 additional barrels, I disallow 
without préjudice. It affirmatively appears that thèse 200 barrels were or- 
dered by the City Company for stock, i. e., as ordinary supplies. Thèse 95 
barrels had not been used when the receivers were appointed, but subséquent 
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ta the receiversMp were used by them for what is undeoiably construction, 
e. g., for completion of electriflcation of First avenue. Oounsel for the Con- 
tract Creditors Committee contenus that this use by tbe receivers gives ttia 
creditor rigbts in tbe fund wbicb he otberwlse ■would not bave bad, but I 
do not agrée. On the 24th of September, 1907, thèse 95 barrels were supply 
materials and, as was decided In the Termination of Lease Proceeding, part 
of tbe assets of the city estate (190-609). When the receiyers retained and 
used them thereafter, elther for construction or opération, an obligation re- 
sulted in favor of that estate from tbe estate of tbe Metropolitan, but tbere Is 
no basis in tbis for a contention that, when tbls resulting obligation was based 
on the use by the receivers of such supplies for construction purposes, it gave 
a supply creditor of tbe City Company a bénéficiai interest in the particular 
fund to be dlsposed of in tbis proceeding wblch be did not bave by acts of 
lessor and lessee under tbe lease when it terminated. On September 24, 
1907, to the extent of tbe agreed value of its 95 barrels, tbis creditor was a 
supply creditor of the City Company, not Interested as a construction creditor 
in tbis particular fund, and nothing that tbe receivers did thereafter as re- 
ceivers of elther insolvent or of its estate could change its status. I there- 
fore dlsallow tbis item witbout préjudice to tbe assertion of a clalm for its 
amount in tbe Préférence Proceeding. 

Montgomery & Co. (123). Tbis claim is allowed at $4.80. It bas been 
heretofore disposed of in connection with tbe disputed Item of flre loss charges 
classlfied as (m) In group II of tbe stipulation. 

Duffy & Co. (16). Tbis is allowed as tbe aggregate of tbe three Items In- 
volved $336.51. 

Eabman & Co. (137). Tbis is allowed In the aggregate of tbe two items In- 
volved at $188.38. 

Topping Bros. (141). Tbis Is allowed for $286.11. 

Albert H. Hasborf (120). Tbis Is allowed in tbe aggregate of tbe three 
Items clalmed $136.80. 

Carey Machinery & Supply Company (107). Allowed at $816. 

Yellow Fine Company (147). Allowed in tbe aggregate of the two Items 
clalmed $4,227.62. 

Clinton Point Stone Company (110). Two itema are hère Involved, one for 
$553.29, wbicb is allowed; tbe otber for $115, wblch représenta stone that 
counsel for the Metropolitan receiver says does not appear to bave belonged 
to tbe claimant. The stipulation left standing In tbe master's minutes (pages 
683, 684) apparently shows that it does, and I therefore allow it. 

Phœnlx Sand & Gravel Company (131). Tbe two Items of this clalm aggre- 
gatlng $601.61 are allowed. 

Sheridan Company (170). Tbe several items of this claim aggregatlng $62.10 
are allowed. 

Barber Asphalt Pavlng Company (104). The aggregate of tbe four items of 
this claim $541.47 is allowed. 

Vought & Williams (144). Tbe aggregate of tbe six items of tbls clalm 
$398.61 is allowed. 

Klcbard EUtzpatrick (117). The aggregate of the two Items Involved is 
$619.69. One of tbe items $363.24 bas been allowed under (r) of group II of 
tbe gênerai stipulation, and is of course allowed in tbls connection. Counsel 
for the Contract Creditors' Committee refers to it as allowed under group II 
and also under one of the compromised items included in group III. I thlnk, 
however, that the otber Item of $256.45 must bave been intended as tbe 
item compromised since {r) of group II speclfically allows to Richard Fitz- 
patrick $363.24 for cartlng. If this be correct, one-half of this latter item 
only should be allowed. Tbe matter can be settled on tbe settlement of the 
report. 

Bishop Gutta Percha -Company (90). Tbe aggregate of tbe three items 
($574.42) involved is allowed. 

Bumett Company (105). The aggregate of the seven Items of wblch this 
daim is made up is allowed, $1,114.84. 

East Biver Mill & Lumber Company (115). The aggregate of the three Items 
composing this claim is allowed at $1,846.69. 

Consolidated Car Heating Co. (71). This is allowed at $1,740. 
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The Metropolitan recelvers' brlef Includes, among clalms not briefed, seven 
«laims which hâve slnce been very fuUy briefed by counsel for the Contraot 
Credltor's Committee. Thèse are taken up in the order in which they appear 
In the latter's brief. 

American Brake Shoe & rotmdry Company (99). The aggregate of the elalm 
of three Items Is $996.57. Two of the clatms, those of $92.61 and $145.83, are 
allowed. The tbird, of $758.13, calls for spécial comment, as it dififera in 
some features from those heretofore considered, and détermines larger claims. 
This claimant, between May 31, 1907, and August 22, 1907, delivered 3,500 
manhole covers at a Thirty-Second Street yard, which are unpald for. Be- 
tween the earller date and September 24, 1907, other slmilar covers, not 
fumlshed by claimant, presumptively paid for, were delivered at the sama 
yard to the number of 980. The total of 4,480 were ail that were in the 
yard durlng thèse times, and from thèse withdrawals were made from time 
to time, aggregating 2,160 which it Is agreed were not used for construction 
purposes. Ont of the remaining 2,320, 42,3i were used for purposes which the 
companles treated as construction uses, 407 of the 423 for Marginal Street and 
First Avenue construction being for purposes conceded by the receivers to be 
vslthln the article. I may add to thèse facts that it does not appear that aiiy 
of thèse covers were purchased for a spécifie purpose, as mueh of the material 
clalmed for and allowed herein was. Thus there is suggested a question of 
fact which can only be solved by a resort to formai rules. That question is, 
Were thèse 423 covers taken from the 2,320 unpaid for covers fumished by 
the claimant? or were they taken from the 980 paidi for covers furnished by 
others? 

I think on thèse facts, that the claimant bas made/ a prima facle case, and 
that the burden Is on the two receivers to show that the withdrawal of the 
423 covers used for construction was made from the 980 covers fumished by 
others, which were paid for, rather than from thèse 2,320 not paid for. Pay- 
ment Is always a défense where the circumstances are such as to leave a doubt 
that payment has been made, and where the City Company acting now for it- 
self and again for the Metropolitan, and as Its agent, purchased material in 
both capaclties and chose to mingle them in such a way that neither it nor Its 
principal Is able to identify those used for the latter's purposes as those paid 
for, then, I think, that the loss, If there be a loss, was caused by its agent'a 
aet, and must fall on the Metropolitan estate. To hold otherwise would in- 
volve an Injustice to this creditor, for, if not entitled to a presumption hère, 
he would not be entitled In the "Préférence Proceeding" to a presumption 
that hia 423 covers had been used for supplies and thus, through no fault of 
bis own, but because of the default of the City Company in not in some appro- 
prlate way preservlng a distinction which under the lease it was bound to do, 
he would fall between two stools, and be reduced to the condition of a gênerai 
creditor of the City Company's estate. This would do violence to the intention 
of the court. District and Circuit, worked out with patience and care in the 
Apportionment and Préférence Proceedings, that credltors for materials should 
be paid in full, either as construction or supply credltors. This claimant to the 
extent of this $758.13 is clearly one or the other. I allow the amount as a con- 
struction claim. 

Davies & Thomas Co. (114). This claim is for $6,847.96. On the 24th of 
September, 1907, the City Company owed the claimants $29,372.99 for ma- 
terials. The latter had in their yards on that date materials not delivered of 
the agreed value of $22,525.03. Of thèse $11,432.22 had not been paid for, and 
it is a matter of inference from the stipulation that the différence of $11,092.81 
had been paid for. I take the view that what was done after the recelvership, 
if Important, was that the claimants canceled that part of the debt due for 
materials then in its possession, which were unpaid for, thus reduclng the 
debt for materials which they had actually delivered to the City Company to 
$17,9-10.76, and that they credlted against this debt the prlce as previously 
paid for the balance of the material In thelr possession on September 24, 1907, 
leaving the différence of .?0,847.96, the amount of the claim. 

This claim is developed in a long record which suggests many légal conten- 
tions elaborately argued by counsel for claimants. On the record it is enough 
to say that It shows that of ail the material actually dellvered.to the City 
Company prior to the recelvership of the above-mentloned contract value of 
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•Ç17,940.96, which Includes this différence, $15,474.45 was actually ordered foi 
the electrificatlon of the First Avenue and Twenty-Eighth and Ninth Street 
lines, and that the balance of $2,466.31, tliough net ordered for thèse purposes, 
was actually used for them, before the receiversMps. Of the légal contentions 
It is not necessary to say more than to State and pass on tlie ground of tlie 
objection urged by Metropolitan interests whicli the brlef states as follows: 
"ïhis claim, amountlng to $6,847.84, is another one Involvlng numerous and 
complicated items. * * * The materials were used on the First Avenue 
Une eiiher prior to or subséquent to the recciversMp. There is also a ques- 
tion whether certain payments ma de shonld not be applied to items for which 
a claim is hère made. We snggest that the master make a ruling that only 
those materials which were actually used in the First Avenue electriflcation 
prior to the receivership, and to which there is clear évidence of nonpayment, 
should be allowed." 

I bave given the reason for thinliing the évidence of nonpayment clear, based 
on the act of the receivers in agreeing to the rétention by claimants of tbe ma- 
terials in their possession on September 20, 1907, paid for and unpaid for, 
and in accepting a crédit for the contract price against the total claim then 
outstanding. The balance remaining could not represent anything else than 
the amount unpaid on September 24, 1907, for the materials actually delivered 
on or prior to that date. 

As to the ruling asked for, it is coupled with the statement, or admission, 
that the materials represented by this claim for $6,847.84 were not used on 
First Avenue electrificatlon either before or after the receivership. But on the 
facts any not expressly ordered for that or a cognate purpose were used for 
such a purpose prior to the receivership, and those used thereafter were pre- 
viously ordered for such a purpose, and must hâve been on hand ou Sep- 
tember 24, 1907. In either case, for reasons heretofore accepted, their agreed 
value would be payable out of the fund as obligations incurred for construc- 
tion purrwses. I therefore think that the ruling requested should be denied 
and the claim allowed. 

Scranton Boit & isut Co. (138). This claim conslsts of many items which 
are set forth in one hundred and odd pages of the record, and the demands 
against the fund, aggregatlng $12,018.77, which they are said to suggest, are 
Bummarized under seven heads in the brief of counsel, which, for convenience, 
is hère reproduced: 

1, Material fumished by the claimant under orders given for 

the purpose of and actually used in the electriflcation of 

the ITirst Avenue line $2,332 81 

2. Material fumished under such orders for the purposes of 

electrificatlon of the First Avenue Une, actually used for 
that purpose and by presumption the material fumished by 
claimant under such orders 4,752 02 

8. Material fumished under such orders for the purpose of 
electriflcation of the First Avenue line and the Twenty- 
Eighth and Twenty-Ninth Street Crosstown line being a 
balance actually of $2,097.15 and presumptively of $50.63 
of that very material on hand and not used 2,147 78 

4. Work and freight with respect of the rethreading of track 
bolts ordered for the First Avenue line, but not shown to 
bave been used and therefore presumptively on hand ..... 291 60 

6. Material fumished by claimant but not shown to hâve been 
ordered speciflcally for any particular purpose, but actually 
used for the purposes of article XV of the lease 95 51 

6. Material actually used for various puriwses of article XV 

of the lease and upon presumption material fumished by 
tbe claimant under orders not shown to hâve been given 
for any particular purpose 2,200 75 

7, Material actually used for the purposes of article XV of the 

lease and £harged on the books of the Metropolitan Com- 
pany to it 280 50 

$12,018 77 
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Items summarized In the foregolng paragraphs 1, 3, 5 and 7 are allowable. 
Except as to the item of $50.63 mentioned In paragrapli 3, they suggest no 
dispute, or at most a dispute that bas been disposed of in connection with. 
crédits clalmed by the city receiver. Items summarized in 2 and 6 suggest 
withdrawals from a mass of similar material, part of which, fumished by 
clalmant, was admittedly unpaid for, and the balance of which, furnished by 
other than clalmant, Is by stipulation deemed to hâve been pald for. Their 
disposition turns on the presumption adopted in dlsposing of items considered 
tn the two prevlous claims (114 and 99), and since the receivers hâve not 
(Shown that the paid for material was insufflcient to meet VFithdrawals for 
opération, It will be assumed that the materials undeniably used for con- 
Btructlon are represented in thls unpaid claim due clalmant. The items in- 
cluded in paragraph 4 are allowed, since the burden is on the Metropolitan 
^eceiver to show a diversion prlor to the receivershlp of material admittedly 
oiiflered for construction purposes. It should otherwlse be presumed to bave 
been on hand on September 24, 1907. Counsel asserts that by mlstake one of 
the claims hère involved was allowed against the City Company for an 
amount $972.14 less than it should bave been. Thls is not important I hâve 
not, while writlng, means of verifying the correctness of the statement, but, 
assuming Its truth, its allovvance against the City Company Is not essential 
to the assertion of a clalm based upon it against thls fund, as bas been held 
respectlng two or three claims hereinbefore disposed of, which were not al- 
lowed against the city estate at ail. Of course, the Orne for filing further 
claims against thls fund bas, under the order and the advertisement, long since 
expired, but this claim was flled within the tlme. 

Thomas McClamon (126). This claim is allowed at $6,539.89. 

Watson StlUman Co. (97). This claim is allowedi at $630. 

D. A. Breen (106). This claim is allowed at $2,253.21. 

Thomas Crimmins Contracting Oo. (109). This claim is allowed at $1,416.38. 

Unbriefed Claims. 

The followlng 61 claims not briefed by clalmants are summarized In the 
Metropolitan brief : 

Hammacher, Schlemmer & Co. (49). Thls daim is disallowed wlthout préj- 
udice to Its assertion in the Préférence Proceeding. Ail the material seems 
to hâve been ordered for stock, and none Is shown to bave been used for 
construction. 

Same (50). This clabn Is allowed in the aggregate of ail items involved at 
$154.93. 

Dimock & Mnk (65). Such of the items of this claim as are credited on 
Metropolitan books to the City Company as construction charges are allowed. 
The balance Is disallowed wlthout préjudice. 

Gwld Car Heating & LighUng Company (64). Allowed at $2,560. 

Westlnghouse Electric Company (84). Tbe item of $295.91 In connection 
with the multiple unit car control is allowed, the balance of tbe claim being 
disallowed wlthout préjudice. 

Consolidated Car Heating Company (71). Allowed at $1,740. 

Western Electric Company (155). This daim is disallowed wlthout préj- 
udice. 

Isaac G. Johnson (24). Of this claim the item of $1,052.52, material for 
stock, is disallowed virithout préjudice, the balance of $1,968.27, the aggregate 
of flve items, being allowed. 

Virginia M. Flynn (17). Of thls claim an item of $75.90 Qine 179) Is disal- 
lowed, the balance of $1,161.32 being allowed. 

New York Téléphone Company (127). This claim Is disallowed wlthout 
préjudice. 

United States Wood Preserving Company (151). Disallowed wlthout préj- 
udice. 

Estate of Joseph Moore (152). Disallowed wlthout préjudice. 

Vulcanite Portland Cernent Company (153). Of this claim $777.92 are al- 
lowed, the balance being disallowed wlthout préjudice. 
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John P. Kane Co. (154). Allowed at $116. 

Harlem Contraetlng Company (156). AUowed at $72.48. 

Eurêka Fire Hose Company (1). Disallowed without prejudica 

George T. MeLauglilin Company (2). $3,383.34 allowed. Balance disal- 
lowed without préjudice. 

Atlantic Cément Company (3). The balance of Ç445.88 for bricks does not 
appear to hâve been charged to the Metropolitan, and was apparently used 
in repairs. Disallowed without préjudice. 

Dittrick Jordan Electric Company (4). It may be that thèse armature 
coils were actually used for replacrng after a fire (146th street), but the record 
does not show that they were regarded as a charge against the Metropolitan, 
nor that they were actually used in replaeing. There is a stipulation that 
this clalm may be asserted in the Préférence Proceedings, so I dismiss it 
without préjudice. 

White Manufacturing Company (7 and 51). The total of thèse claims la 
$9,060.14. Of the items the foUowing are allowed, those remaining being 
disallowed without préjudice: 

Items charged to Const. Store Yards ? 478 76 

Met St. Ky. % D 4 195 40 

Sec. I., Account D 240 00 

Met. St. Ry. % Sec. One 335 00 

Sec. Two. 16100 

96th and First Ave 2,800 00 

Worth St. and Fulton 1,093 00 

Construction Store Yds 499 49 

Account D, First Avenue, Sec • 194 41 

Account D, First Avenue, Sec. 4 305 08 

In addition, there should be allowed the agreed cost of 300 manhole covers 
used on First avenue. The Metropolitan receiver, admittirig that they were 
80 used, says there is no évidence to show that they were used prier to the 
recelvership ; but the burden, I rule, is on him to show that they were used 
subsequently. 

Candis, Smith & Howland (9). Allowed at $57. 

Manulng, Maxwell & Moore (13). Of the .amount of this clalm it does not 
appear f rom the record that more than $1,347.88, which I allow, was credited 
on Metropolitan books; but the Metropolitan brief states that the total $3,- 
657.29, represents the cost of tools, ail oif which were ordered for use either on 
repairs or replacements of property destroyed by fire at the Lenox Avenue 
car house. If the différence was charged to the Metropolitan and accepted by 
it, I shall allow it, otherwise not, as it seems to represent operatlng expenses. 
The accountants can examine the matter for the report 

William Kensler (18). Disallowed without préjudice. 

John C. Eankln Company (19). Allowed at $133. 

H. A. Welch (20). Disallowed without préjudice. 

Sicilian Asphalt Paving (21). This claim is included in the Metropolitan 
brief among unbriefed claims, but a brief was filed by Mr. Kiernan, as coun- 
sel for the creditor, and it bas been disposed of as hereinbefore stated. 

International Steam Pump Co. (22). This daim Is disallowed without préj- 
udice. 

Henry R. Worthington (23). Disallowed without préjudice. 

Phœnlx Fire Extingulsher Co. (27). This is a claim for material and serv- 
ices involved in the installation of a flre-sprinkling System in the car house 
at 129th street and Amsterdam avenue. There is a stipulation tn the record 
that the items do not appear upon the gênerai books, either of the city or Met- 
ropolitan, and that the amount, if allowed, is in addition to those covered by 
the accounts of the c-ompaniés as they at présent appear on the books. The 
testimony is that the work was done between August 20 and September 24, 
1907, and it Is not unllkely that the recelvership intervening may aceount 
for the absence of entries. Work of this kind on that car house at that time 
was treated, as foregoing claims show, as construction chargeable to the 
MetropoUtan Company. I think this should be thus treated, and dispose of 



120 225 FEDERAL REPORTER 

1t acoordlijgly, unless tlie stipulation placed on the record at page 243a at the 
suggestion of eounsel for the city received means that the claim has been 
pald. ïhe Metropolitan brief treats it as unpald. 

Grenson Mfg. Co. (29). AUowed at $277. , 

Ilungerford Brass & Copper Company (30). Thls Is dlsallowed without 
préjudice. 

The record hardly justifies an Inference that any of the copper was used for 
Lonstruction, and it was not bought for such purpose. 

William J. Keubler, Receiver (18). Dismissed without préjudice. 

S. Harburger (32). Dismissed without préjudice. 

American Supply Company (33). Dismissed without préjudice. 

Mutual Cas Llght Company (35). Allowed at $40.50. 

Walter McLeod Company (S6a). Dismissed without préjudice. 

Indla Alkall Works (38). Dismissed without préjudice. 

Thomas F. Grififong (40). Dismissed. 

Electric Service Supplies Company (41). Dismissed without préjudice. 

Amsterdam Broom Company (42). Dismissed without préjudice. 

Beckwith Chandler Company (43). Dismissed without préjudice. 

Schaeffer Budenberg Company (45). Dismissed without préjudice. 

Semon, Bâche & Co. (46). Dismissed without préjudice. 

James S. Barron & Co. (52). Dismissed without préjudice. 

E. G. Long Company (54). Dismissed without préjudice. 

Coe Manufacturing Company (70). Dismissed without préjudice. 

Keasby & Matteson Company (73). Dismissed without prejudicew 

W. H. Kings Company (74). Dismissed without préjudice. 

Harmon & Dixon (75). Dismissed without préjudice. 

Henry D. Sears (76). The material represented by thls claim for $231.35 
rseems to be charged to Construction Stoue Yards on city books, but Is not 
allowed as a crédit on Metropolitan books. I allow it on the theoi-y that the 
entry is an admission by the Metropolitan's agent that the material was 
bought for construction purposes. There Is no évidence that It was dlveited 
prier to the receiverships. Presumptively It was ou hand. 

Joseph K. Larkin (77 and 78). Dlsallowed as to $108.45 without préjudice, 
being claim (77). Claim 78 is allowed at $104..'50. 

Alfred Box & Co. (80). Dlsallowed without préjudice. 

Buffalo Concrète Mixer Company (82). Allowed at $930. 

Underhay OU Company (83). Dlsallowed without préjudice. 

Eugène H. Tomes (93). Dlsallowed without préjudice. 

Cornell Construction Company (96). Allowed at $978. 

Hlldi-eth & Co. (98). That part of the claim $164.66 charged to opération 
Is dlsallowed. It is dlfficult from the records to détermine the anumuts. 

John W. Sullivan (158). Dismissed without préjudice. 

Keuppel & Esser (161). Dismissed without préjudice. 

Estate of Adolph P. Starke (164). The Item of $212.50 is allowed. The 
item of $25.50 which the Metropolitan brief refers to appears from the rec- 
ord to bave been wlthdrawn. 

Coleman J. MuUen (165). Dlsallowed without préjudice. 

AU claims presented in the briefs filed hâve been disposed of, and I think 
*.\ey cover ail claims suggested for disposition by the record. If, however, by 
oversight any hâve not been passed upon, omissions can be supplied on the 
settlement of the report. At that time, too, facts suggested by the new stipu- 
lations respecting the claims of the Scranton Boit & Nut Company and the 
riiœnlx Sand & Gravel Company can be taken up, and corrections respect- 
ing the Davies & Thomas Company claim, referred to In a letter of eounsel 
for the Contraet Creditors Committee, wlU be disposed of If dlsputed. There 
remains for notice only the demand of the city recelver for interest at 6 per 
cent, upon the expenditures and obligations from the date when they were 
made or became due to July 8, 1910. In the Hugh Thomas daim no such 
interest was allowed by the order directlng the payment That order con- 
trols hère, not only as to obligations incurred, as in the Hugh Thomas Case, 
tiut as to expenditures made. 

A proposed report may be submitted on March 16, 1915. 
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J. Parker Kirlin, of New York City, for Metropolitan St. Ry. Co. 

James L. Quackenbush, of New York City, for New York City 
Ry. Co. 

Dexter, Osborn & Fleming, of New York City, for receiver of New 
York City Ry. Co. 

Byme & Cutcheon, of New York City, for Pennsylvania Steel Co. 
and Degnon Contracting Co. 

Davies, Auerbach & Cornell, of New York City, for Guaranty Trust 
Co. of New York. 

Geller, Rolston & Horan, of New York City, for Farmers' Loan & 
Trust Co. 

O'Brien, Boardman & Platt, of New York City, for John D. Crim- 
mins and others. 

Charles Benner, of New York City, for Ben. S. Catchings and 
others. 

Simpson, Thacher & Bartlett, of New York City, for John I. Water- 
bury and others. 

Strong & Mellen, of New York City, for Central Park, N. & E. 
R. R. Co. 

Richard Reid Rogers, of New York City, for New York City Ry. 
Co. and Central Crosstown R. Co. 

Masten & Nichols, of New York City (Arthur H. Masten, of New 
York City, of counsel), for receiver of Metropolitan St. Ry. Co. 

John R. Abney, of New York City, for MoUy Latta. 

LACOMBE, Circuit Judge. This cause cornes hère upon exceptions 
to a report of the spécial master. Under previous proceedings a con- 
sidérable sum of money came into the hands of the receiver of the City 
Company, which was divided into two shares, one to be delivered to 
the Metropolitan estate, the other to be retained by the city estate. A 
prior decree provided that out of the share going to the Metropoli- 
tan the receiver of the City Company should be reimbursed for certain 
expenditures made and obligations incurred by the City Company prior 
to appointment of receivers on September 24, 1907. A more spécifie 
statement of the questions presented will be found at the outset of the 
spécial tnaster's opinion. "Obligations incurred" cover the claims of 
a great number of persons from whom the City Company bought ma- 
terials of varions sorts (or obtained services) for which, at the date of 
receivership, it had not paid. When the process of reimbursement puts 
in the hands of the city receiver money to pay any of thèse claims, 
the holder of such claim, under the Hugh Thomas décision (206 Fed. 
-663, 124 C. C. A. 463) may assert that such money is a trust fund 
which should be applied to the payment of his claim. Therefore the 
présent report deals with a multitude of claims presented by varions 
counsel. A perusal of the opinion vsrill show what an extremely labori- 
ous task has been accomplished, practically the trial of very many sepa- 
rate actions. It is désirable that the opinion of this court upon the 
questions involved should be presented in some way which will not add 
to the complications already existing, and will submit to the court of 
review a few concrète propositions ; when the opinion of that tribunal 
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as to those propositions is obtained, final disposition of ail the daims 
may easily be had. On most of the propositions advanced in the report 
this court is fully in accord. In those cases where there is no such 
accord no attempt wiU be made to indicate the resuit upon individual 
claims by modifying the report as to such claims, because should the 
Court of Appeals accept the spécial master's conclusion, final disposi- 
tion will be accomplished by a simple confirmation of the report as to 
such claims. Should that tribunal accept the conclusion of this court 
as to any such proposition, the eflfect thereof upon individual claims 
can be then determined. 

[1] The questions presented involve the construction of certain 
articles of the Metropolitan-City lease. Since thèse are not set forth 
in fuU in the opinion of the spécial master, it may be convenient to 
quote them hère. 

Article XII provides : 

"The lessee shall fumish to the lessor the sum of twenty-three mDlion dol- 
lai*s ($23,000,000) for the purpose of paying the unfunded debt of the lessor, 
and provlding for expendltures for Improving, extending and equipping the 
lines of railroad and other property of the lessor and its subsidiary com- 
panles." 

This sum of $23,000,000 was in due course furnished and spent; 
the article under which the présent claims are advanced is article XV, 
which provides : 

"The intention of this agreement Is that the lessee shall pay not only the 
fixed charges of the lessor and the rental herein, provided to be paid, but also 
ull sums of money properly chargeable to carrent maintenance and opération, 
but if after the expenditure of such part of said sum of $23,000,000 as shall be 
available for addltlonal equipment, Improvements and extensions, it shall fie 
deemed expédient by the lessee to extend lines of railroad herehy demised or 
the Unes of railroad of any mtbsidiary çompany, or to construct any branches 
of any svch lines, or to provide any additional and increased eguipment for or 
make any change of motive power upon, or amy radical change in the construc- 
tion, location or character of any such Unes, then such expenditures shall be 
provided as follows: 

"(A) The lessee shall deliver to the lessor a written statement of the pro- 
posed expendltures, stating the approximate amount thereof and the pur- 
poses for which they are to be made. 

"(B) If the parties hereto shall not within twenty days thereafter agrée that 
such expendltures are advisable and are properly chargeable to capital aceount 
and shall not further agrée upon the nature and amount of the securities to 
be issued by the lessor to provide for such expendltures, then the question upon 
which the parties shall hâve failed to agrée shall be submitted to arbitration 
in the manner héréàftèr provided. 

"(O) When such questions ihave been agreed upon by the parties or deter- 
mined by arbitration, then the lessee shall provide the moneys required for the 
capital expendltures so agreed upon or determined, and the lessor shall issue 
to the lessee therefore such securities, whether stock, bonds or other obligations, 
as shall hâve been flxed by such agreement or arbitration and at the priée and 
upon the terms:so flxed. 

"(D) * • * Any such obligations shall be subjeet to the provisions here- 
of relative to the funded debt of the lessor, and the lessee shall in no event be 
relieved from its ol)ligation to pay 7%l per annum upon the capital stock of 
the lessor. 

"Nothlng herein contained shall prevent the lessee from arranging for the 
extension, consolidation or refunding of any funded debt of tlie lessor * • * 
or from advancing money to the lessor * * * for any expenditure charge- 
able as herein provided to capital aceount, or for any purpose not herein other- 



PENNSYLVANIA STEEL CO. V. NEW YORK OITT BT. CO. 123 

Trlse provMed for * * * ; provided, however, ttiat the lessee shall In no 
event be relieved from paying the guaranteed dlTidend of 7%i upon the amount 
of the capital stock of the lessor and the other flxed charges of the lessor aa 
herein provided." 

The prior decree, above referred to, directed reimbursement for ex- 
penditures made and obligations incurred "for the purposes described 
in article XV of the lease." No one of the claims now advanced, there- 
fore, can be a basis for such reimbursement unless it represents sup- 
plies or labor "for the purposes described in article XV of the lease." 
The spécial master holds that supplies fumished by a claimant come 
within this calegory if, at the time they were ordered and received, it 
was the intention of the City Company to use them for the purposes 
described, although in fact they never were so used and were found 
among the unexpended supplies when receivers took possession. 

The opinion sets forth the reasoning by which this conclusion is 
reached, and the proposition is vigorously contended for in the brief s 
of the various parties, but the arguments are not found persuasive. 

The word used in the lease is "expenditures" ; it says nothing about 
"obligations" ; the latter word makes its first appearance in the opinion 
and decree in the Apportionment Proceeding. 198 Fed. 778, 117 C. C. 
A. 560. Let us take the simplest of the specified purposes — construct- 
ing a branch line, which lessor and lessee hâve agreed shall be built — 
and see what were the expenditures which the lessor was ultimately to 
pay. They must be expenditures actually made for the purpose of 
the particular extension ; that is materials used in that extension must 
be bought and paid for by the lessee, for clause C provides "the les- 
see shall provide the moneys required for the * * * expenditures 
* * * agreed upon." Having done that, certain securities will 
be delivered by the lessor to lessee to reimburse the latter. In other 
words there is to be a purpose, a use for such purpose and a disburse- 
ment — then we bave an actual expenditure for the purpose. Buying 
on crédit, the lessee might, at any given time (such as date of receiver- 
ship), be found in the situation where it had bought and used materials 
for the purpose of building the branch, but had not yet paid for them. 
In one sensé this might not technically be an "expenditure," since 
money had not yet been actually paid out ; hence we find that the de- 
cree above referred to provides for reimbursement, not only for "ex- 
penditures made," but also for "obligations incurred." But that cir- 
cumstance does not, as it seems to me, in any way modify the mean- 
ing which the word "expenditure" bas in the lease. If the City Com- 
pany bas not in fact expended its money for the spécial purposes — say 
for building the branch line — -it must at least hâve expended its sup- 
plies for that purpose. Until it bas expended something there is no 
"such expenditure" which, as the lease provides, the lessor will issue 
securities for. 

Overmuch seems to be made in argument of "intent" at the date of 
purchase of supplies. To take a converse proposition as an illustration : 
Suppose the City Company had bought 500 steel yokes for renewal and 
repair work, and had charged them up to its supply account, but had 
not paid for them before receivership. Suppose, moreover, that it 
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had actually used 100 of thèse very yokes in the new work on First 
avenue expressly referred to in article XV. Could it net demand reim- 
bursement for them, and could not the man who sold 100 yokes, upon 
proving they were used for such purpose, maintain a claim against this 
fund — although neither he nor the City Company, nor any one else, at 
the time of sale and delivery intended that they should be so used? 
Having been used in that work they would be an "expenditure" of the 
City Company, and, not having been paid for, they would be an "ob- 
ligation" for which reimbursement was to be made out of the fund. 

It is suggested, in argument, that the Metropolitan might hâve issu- 
ed the securities in advance, and the City Company hâve raised money 
on them for the purpose we are considering, viz., building a branch Une, 
that if this had been done such money would be a trust fund not to be 
diverted to other purposes, and that supplies bought with such money 
could not be used for other purposes. The illustration is unpersuasive 
because nothing of the sort happened, nor so far as the lease shows 
was it contemplated. The course of business was for the lessee to go 
on and build the branch, using for the purpose supplies which it had 
purchased, itself providing the money to pay for supplies so used, and 
receiving securities from the lessor to make it whole for such expend- 
itures. AU the supplies which form the basis of the claims hère pre- 
sented were bought by the City Company on its own crédit ; the sellers 
knew nothing of the contract between the two companies, nor of any 
trust fund out of which they were to be paid. Pursuing the concrète 
example we hâve taken — a branch line which both lessor and lessee 
approved of : The City Company buys 10,000 steel rails, intending and 
expecting to expend them in building such branch. Subsequently, and 
before the branch is built, urgent repairs are needed somewhere, and 
2,000 of the rails are used for that purpose. Certainly the use to which 
those 2,000 rails are put is not within the terms of article XV, and the 
concem which sold them to the City Company would hâve no claim 
against this fund for their price, although when they were bought the 
purchaser expected to use them for purposes within the terms of the 
article. It is understood that the spécial master and ail counsel sub- 
stantially agrée to this. But if, after purchase, the purchaser was 
thus free to sélect to what use it would put the supplies purchcised, 
it certainly remained free to mal<e that sélection, until their destination 
was finally determined by their being expended on some particular ob- 
ject. If it be granted that original intent alone does not absolutely 
détermine the use to which purchased material must be put, and no one 
seems to argue to the contrary, then it seems quite clear to me that as 
to ail supplies which were bought with intent to use them for one or 
other of the designated purposes, but which had not actually been used 
or expended and still remained on hand when receivership came, they 
were in the same situation as any other supplies bought also on City 
Company's crédit, without any spécial intent and not actually used. 

The spécial master has, in my opinion, attached too much weight to 
the entries in the books. Inasmuch as they were ail made with the ap- 
proval of the auditor of the Metropolitan, no doubt they évidence a 
willingness on the part of that company to pay the charges so made. 
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The Metropolitan might agrée to pay any daim the City Company 
might make upon it, which was net f orbidden by law, or obnoxious to 
good morals or to public policy; but it does not follow that ail thèse 
entries of charge were made and audited with any intention to expand 
or modify this clause XV of the contract by "practical construction." 
A significant entry is referred to in respondent's brief . For the year 
ending June 30, 1907, the Metropolitan Company was charged with 
$24,185.57, representing 5 per cent, of the expenditures on account of 
injuries and damages for that year. "The theory upon which this 
was done was that there would be more injuries on a given street after 
electric lines had been established than there were during the preceding 
period." If the lessor company chose, it might pay some proportion of 
the lessee's losses f rom operating the road, but it would seem to extend 
the doctrine of practical construction beyond ail reasonable limits tc^ 
hold that an entry of that sort operated thus to modify the plain lan- 
guage of the written lease. The spécial master has been extremely 
libéral in allowing items claimed as expenditures under clause XV, 
such allowances as those for track connections required by the removal 
of the old tracks on Amsterdam avenue, and the placing of vestibules 
on cars are on the very border line. Nevertheless his décision on this 
branch of the case will not be disturbed except in the following in- 
stances : 

[2] Afllowance has been made for the fuU amount of varions items 
of expenditures made necessary by a partial or entire loss of buildings 
by fîre. Article V of the lease expressly provided that : 

"ïhe lessee will replace any of the demised premises or any addition thereto, 
wliicli may be destroyed by fire or other causes." 

This clause, which deals with a single subject is more spécifie than 
clause XV, which deals with several subjects and should control if 
there be any conflict between the clauses. But there is no such con- 
flict, the clauses are entirely harmonious ; the lessee is to keep the plant 
in fit condition at its own cost, but for betterments of the sort men- 
tioned in clause XV it is to be provided with funds by the lessor. I do 
not see how any system of bookkeeping can operate to nuUify the ex- 
plicit provisions of clause V ; there was a fixed obligation on the part 
of the lessee to restore what was destroyed. It may be that in the 
process of restoration improvements and betterments were made which 
might fairly be considered "additional and increased equipment." The 
correct rule would be to ascertain as to each building what would hâve 
been the cost of mère restoration and what was the cost of a larger and 
better building, the percentage of total cost representing betterments 
could thus be ascertained and applied to any individual item, allowance 
being made only for such improvement. 

A similar situation arises in the case of certain cars. The City Com- 
pany orçjered 155 cars, substantially standard. Subsequently it directed 
that thèse should be new type, i. e., pay-as-you-enter cars, a more ex- 
pensive type of car. It also ordered 40 other standard cars. If noth- 
ing had happened subséquent to thèse orders, thèse cars would hâve 
been "additional and increased equipment," and the City Company 
could hâve called upon the Metropolitan to provide the securities neces- 
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sary to raise the môney to pay for them. It presumably was the orig- 
inal intent to place thèse cars on the road as an addition or increase ; 
but long before their completion 280 cars were destroyed by fire. The 
City Company was bound by the lease to replace thèse at its own ex- 
pense. It did not order 280 new standard cars to take their place ; the 
cars under order would, therefore, as compléted, become replacements 
until the loss was made good. The obligation of the City Company 
might fairly be limited to the replacement of standard cars. If some 
new and more expensive t3T3e were provided, the extra cost may be con- 
sidered as coming within the classification of article XV. An applica- 
tion of the percentage rule above indicated would be the correct method 
of disposing of such P. A. Y. E. items as may be left after eliminating 
ail such as fail by reason of the circumstance that they were not actual- 
ly used before receivership. 

It is thought that the findings in the action at law against the Securi- 
ties Company are not controlling hère — and that an item should not 
necessarily be allowed hère as a charge under article XV because it was 
held to be such a charge in that action. In addition to the other rea- 
sons advanced — e. g., an action between différent parties, etc., this cir- 
cumstance may be noted. The action at law and the suit in equity 
against directors were both settled together in a single transaction upon 
payment of a lump sum of money. That sum was less than the aggre- 
gate amount of the judgment (with interest) in the one cause, plus the 
amount claimed in the other cause. Something claimed was waived 
manifestly, and it cannot be said, as to any single item now under dis- 
cussion, that it is represented by cash to its fuU value in the fund with 
which we are concerned because it figured in the total for which judg- 
ment was entered against the Securities Company. 

In ail respects not covered by what has been above written the spé- 
cial master's findings and conclusions are confirmed. 



In re OAK LEAF COAL CO, 
(District C6urt. N. D. Alabama, Jasper Division. July 31, 1915.) 

Na. 89. 

1. Easements 'SssSl — Keservation — Oonsthxjctiow. 

A réservation in a deed of the "right to build railroads-tiiromgrli [land 
conveyed] in order to reacti otlier lands beyond and above," when read in 
connection with a réservation of minerais and minlng rights, Includes lands 
ovs'ned by the grantor at the time of the exécution of the deed, and com- 
tng within the désignation as being "beyond and above," and also includes 
lands subsequently acquired by the grantor engagea in acquiring minerai 
lands and In bodylng them up for profitable minlng propositions, and also 
includes, lands to which the grantor does not obtain title, but whlcb. are 
necessary for the utilization of his own lands. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. §§ 109-112 ; Dec. 
Dig. ©=51.] 

2. Easements <S=326— Réservation— CoNSTEuotioN. 

A deed contàlned a réservation of the minerais and usual minlng rlghts 
and the right to build railroads through the land conveyed to reach other 

©::3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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lands beyond and above. A lessee of the larid the grantor then owned and 
subsequently acquired obtained a lease of other lands for the purpose of 
mlning. The grantor's land could not alone be profitably used for mln- 
Ing. Held, that the resei-vatlon for railroads terminated when the minerai 
was exhausted in ail the lands of the lessee. 

[Ed. Note. — For other cases, see Easements, Cent Dig. §§ 72y2-74, 80- 
82; Dec. Dig. <S=526.] 

3. Easements <S=48 — Reseevation— Riqht of Wat. 

Where a right of way in a deed was not defined, but was actually locat- 
ed on the ground with the acquiescence of the holder of the land under 
the grantee, the right of way became defined. 

[Ed. Note. — For other cases, see Easements, Cent Dig. §§ 103-107 ; Dec. 
Dig. ©sséS.] 

In Bankruptcy. In the matter of the Oak Leaf Coal Company, 
bankrupt. Pétition by one Hood to review order of référée permit- 
ting purchasers at the trustee's sale to take possession of a railroad. 
Pétition for review denied. 

A. F. Fite, of Jasper, Ala., for petitioner. 

M. M. UUman, of Birmingham, Ala., for respondent. 

GRUBB, District Judge. This is a review by the respondent of an 
order made by the référée, upon the pétition of Shannon and Luns- 
f ord, purchasers at the trustee's sale of ' the property of the bankrupt, 
including a mining lease, executed to the bankrupt by the University 
of Alabama, and a right of way, railroad track, and roadbed, which 
ran over the lands of the respondent, Hood. The order directed re- 
spondent to permit the petitioners to take possession of the railroad. 
The jurisdiction of the bankruptcy court to make the order is con- 
ceded. The right of the petitioners dépends upon the construction 
of a réservation in a deed, executed by B. M. L,ong to his daughter, 
Carrie Garner, the grantor of the respondent herein, conveying cer- 
tain lands, with a réservation to the grantor of minerais and usual 
mining rights, also certain parts of the river and creek bank, and the 
"right to build railroads through said land in order to reach other 
lands beyond and above." 

The respondent contends that a proper construction of the réserva- 
tion would limit the right to build railroads to those built for the pur- 
pose of reaching the lands of the grantor then owned or thereafter- 
to be acquired, and as the petitioners, at the time of the filing of the 
pétition, were not mining coal on any lands ever owned by the original 
grantor, but only from lands the mining rights to which were ac- 
quired f rom the University of Alabama, the petitioners acquired no 
title or right to the possession and use of the railroad over the re- 
spondent's lands, by their purchase at the trustee's sale, and were not 
entitled to be put into possession of them. On the other hand, the 
petitioners contend that a proper construction of the réservation in 
the deed from B. M. Long to Carrie Garner does not limit the lands 
to be reached by the railroad to be constructed to those owned by B. 
M. lyong, when the deed was executed, or to those which he after- 
wards acquired, but is broad enough to include lands in which B. M. 

Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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I/ong or hîs personal représentatives or assigns were înterested in 
having the railroad reach, even though they were never owned by him. 

[1] At the time of the exécution of the deed to Carrie Garner, the 
grantor, B. M. Long, was a large owner of coal lands in the vicinity 
of the lands conveyed. At that time he owned lands which came 
within the désignation of the réservation in the deed as being "be- 
yond and above" those the surface of which was conveyed to Mrs. 
Garner. He was engaged in acquiring minerai lands and in bodying 
them up, so as to make profitable mining propositions. It is to be pre- 
sumed that he reserved the rights described in his deed to his daugîiter 
in his own interest and that of his heirs and assigns, and for the pur- 
poses of the occupation and projects he was then engaged in. It would 
be a narrow construction that would lirait the réservation to lands then 
owned by the grantor, as distinguished from those that he might 
af terwards acquire. The same advantage that would come to the lands 
then owned would come equally to those thereafter to be acquired, 
by reason of the réservation. The purpose of the grantor in making 
the réservation applied equally to the class of then-owned, and of 
after-acquired, lands. This is particularly truc of one who, like the 
grantor, was constantly acquiring new minerai lands. It would also 
be equally advantageous to reserve the right to build railroads to 
reach lands to which the grantor never got title, since it might be 
impossible for him to utilizej either by mining or sale, his own lands, 
except in connection with the adjoining lands of others. As the right 
of way over the Hood lands was the only available one to reach lands 
north of those lands, it is reasonable that the réservation was intended 
to cover such lands, north of the Hood lands, as it was probable the 
grantor or his heirs might be interested in having served by the rail- 
road, in connection with his own lands "above and beyond" the Hood 
lands. If the grantor or his heirs had leased the University lands, 
and operated them in connection with his own, north of the Hood 
lands, they being too small a proposition to operate by theniselves, the 
interest of the grantor in having the railroad reach the University 
lands would be évident. If hé could only dispose of his own lands 
north of the Hood lands, in connection with the University lands, 
for the same reason, it would be to his évident interest to be able 
to confer the right on his grantee or lessee to reach the minerai in the 
University laiids, as well as that in his own lands north of the Hood 
lands. Otherwise, his chance to dispose of his own lands would be 
inipaired or destroyed. It seems reasonable that the gi-antor intended 
the réservation to be as broad as the necessity. If the necessity in- 
cluded other lands than those then owned by him, or those thereafter 
acquired by him, it should be held to extend to and cover such other 
lands. 

[2] It was stated on the hearing that t'ie Oak Leaf Coal Company 
leased the lands of the grantor north of the Hood lands from the 
Personal représentative of B. M. Long, in connection with the Uni- 
versity lands, from which its successors, the petitioners, are now 
mining, and that the lands leased from the Long estate would not of 
themselves hâve justified a mining proposition. If the réservation be 
construed to exclude lands other than those owned by the Long eState, 
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the réservation would not be broad enough to accomplish what the 
grantor evidently intended by the réservation ; i. e., the rétention of 
ample means for the proper development of his own coal lands, nortb 
of the lands conveyed to Mrs. Garner. It would seem reasonable to 
so construe the réservation as to make it sufficient for the évident 
purpose the grantor had in mind in inserting it in the deed to his 
daughter, which was the full development by opération, sale, or lease 
of his own lands, north of those conveyed. The interest of the gran- 
tor or his heirs or représentatives in the application of the réserva- 
tion in favor of the University lands is shown by the lease that was 
executed by the Long estate to the predecessor of the petitioners to 
the minerais in the lands of the estate north of the Hood lands, and 
by the subséquent exécution of the quitclaim deed to the right of way 
to the Oak Leaf Coal Company. The limit of the réservation is the 
interest of the grantor or his heirs and assigns in the minerai of the 
lands then owned by him, or thereafter acquired, north of those con- 
veyed. When that interest ceases, the purpose of the réservation 
ceases, and with it the right to further possess the right of way. 
Though the lease to the Oak Leaf Coal Company frorn. the Long 
estate has expired, the interest of the lessee in the railroad remains 
till the coal is exhausted in the University lands, leased by the prede- 
cessors of the petitioners at the same time as those leased from the 
Long estate. When the interest of the petitioners in the coal in the 
University lands, so leased, ceases, their interest in the right of way 
will also cease. It exists only in favor of the grantor or his heirs 
and those in privity with him. 

[3] The right pf way is not defined in the grant, but has been 
actually located on the ground, with the acquiescence of the respond- 
ent, and this as effectually serves to define the grant as would a de- 
scription in the deed. The grant, so defined, ceases to be uncertain, 
and no use of the right of way, other than one.that is reasonable and 
necessary to develop the lands covered by the réservation, would be 
permitted. The context of the réservation shows that the right of 
way was reserved for the purpose of mining opérations and not for 
a gênerai commercial railroad. 

The pétition for review is denied, at the costs of the respondent 
and petitioner, Hood. 



In re FRANKEU 

(District Court, W. D. Washington, N. D. July 17, 1915.) 

No. 5417. 

BaNKBUPTCY €=140 CONDITIONAL SaLE— CONTEACTS— VALIIDITT. 

Under Rem. & Bal. Code Wash. § 3670, making a conditional sale abso- 
lute as to incumbiancers and subséquent purchasers, unless a mémo- 
randum stating the terms of sale and signed by the parties shall be filed, a 
mémorandum of sale, containing the printed name of the seller, but unac- 
companied by anything indicatlng the adoption of the name as the slgna- 

(g=»For other cases see same tojtio & KEY-NUMBBR in ail Key-Xumbered Digests & Indexes 
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ture of the seller, is insufQcàent to resèn'e title in the seller, as against the 
buyer's trustée in bankniptcy, where tke buyer was in possession at the 
tlme oî the adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <S=>140.] 

In Bankruptcy. In the matter of Joseph N. Frankel, bankrupt. 
Pétition by trustée in bankruptcy to review order of référée directing 
the delivery by the trustée of property to a seller of the bankrupt on 
failure to pay the price due. Décision of référée reversed. 

Nelson R. Anderson, of Seattle, Wash., for trustée. 
L. R. Kerley, of Seattle, Wash., for Toledo Scale Co. 

NETERER, District Judge. On the 22d of April, 1914, the To- 
ledo Scale Company delivered to Mrs. Joséphine Jilg, one scale, upon 
the following order: 

Order Form for Scales. 

City, Seattle. County, Klng. State, Wash. Toledo Scale Company, Toledo, 
Ohlo. Date, , 19—. 

Dellver or shlp to the imdersigned at No. Stall 51 So. End Market 

Street, mailing address as soon as possible, one (1) of your style 757 

chart scales, gold finish. In considération the undersigned will pay you Ninety 
Dollars, $90.00. • • * Cash with order, $10.00; $80.00 In 10 monthly in- 
stallments, of $8.00 each, and ' of $ — • — , evidenced by installment note 

of the undersigned. 

Thèse scales will be used In the delicatessen business of the undersigned at 
the address flrst above given, and none of same shall be removed therefrom 
without your prevlous written consent. 

The title to sald scales shall rematn In you untU purchase price or judg- 
ment for same is paid in full. 

You are authorized to give sald note such date and to insert therein such 
place of payment as you may elect, either prior or after the exécution of such 
note. 

The signlng and dellvering of note shall not be deemed nor eonsidered a pay- 
ment or waiver of any term, provision, or condition of thls contract. 

It Is expressly agreed that thls contract shall not be countermanded, and 
upon refusai of undersigned to accept any of said scales when tendered, or 
to make any cash or other payment above provlded for, It Is agreed that the 
purchase price of ail of said scales, less any previous actual payments thereon, 
ahall at once become due and payable. 

Upon failure of undersigned to make any payment provlded for hereln at 
the time same Is due and payable, or upon any removal of any of said scales 
or any attempt to remove any thereof contrary to the terms of thls agreement, 
or upon any attempt to sell or transfer possession or ownership of any of said 
Bcales, you or your agent may take possession of and remove ail of said scales 
without légal process, and in such case, it is agreed that ail payments thereto- 
f ore made to you hereunder shall be deemed and eonsidered as having been 
made for use of said scales during the time they remalned in possession of the 
undersigned, and shall be retained by you as such payment 

Should any of the said scales get ont of order from ordinary use, any time 
within two years from the date of shipment, you agrée promptly to repair same 
gratis, the undersigned paying transpoitation charges to and from your fac- 
tory or nearest agency capable of making the necessary repairs, or if repaira 
are deslred made where the scàle is located, the undersigned will prepay the 
expenses of the repairman from and to your faetory or nearest agency capable 
of making the necessary repairs. Any repairs made without your previous 
written consent, or conliary to your instructions, or those of your represeut- 

£S9For other cases see aame topic & KSÎY-NUMBER lu ail Key-Numbered Digests & Indexes 
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atîves, will be at the expense and rlsk of the undersigned. It Is agreed that 
your guaranty does not extend to electric batteries or bulbs. 

The undersigned shall hold sald scales at bis own risli pending the vesting 
of atle In him, and no injury, loss, or destruction of same shall release hlm 
from this absolute obligation to pay said purchase prica 

Thls contract covers ail agreements between the parties hereto, and ail the 
terms and spécifications bave been distlnctly understood ; and you shall not 
be bound by any représentation or promise made by any agent relative to this 
transaction, which is not embodied herein. 

Notice. — No scale placed on trial. [Signed] Mrs. Joséphine Jilg. 

Wltnesses: Geo. A. Brodie. 

Accepted , 191 — . 

Toledo Scale Company. 

It was stipulated that the above mémorandum was filed for record 
in the auditor's office of King county, Wash., within 10 days after 
the dehvery of the scale, and properly indexed as required by the 
laws of Washington. Thereafter the scale was sold by Joséphine 
Jilg to Joseph N. Frankel, who was thereafter adjudged bankrupt, and 
the scale delivered into the possession of the trustée, who refused to 
pay $24, the unpaid balance, or surrender the same to the petitioner. 
Pétition was filed and presented to the référée, praying the return of 
the scale or the payment of the balance due. The référée directed 
that the scale be returned upon failure to pay the money due. The 
matter is now before the court on a pétition for review. 

It is contended on the part of the trustée that the mémorandum set 
eut and relied upon as a conditional sale contract does not conform to 
the laws of Washington, in that it is not signed by the vendor; wbile 
the petitioner contends that the written name appearing upon the 
mémorandum was an adoption by it of the printed name as its sig- 
nature, and that the filing and recording of the same was conclusive 
of such fact, and that the law in every respect having been complied 
with, with relation to indexing, etc., no person was injured, and hence 
no innocent persons' rights could hâve been jeopardized, and cites 
In re Covington Lumber Company, Bankrupt, 225 Fed. 444. decided 
by this court on October 22, 1914. 

This case, I think, is readily distinguished from In re Covington 
Lumber Company, supra, in this: That in that case the conditional 
sale mémorandum was signed by "A. Chandler, Salesman for the Stet- 
son-Ross Machine Works," while in the mémorandum in this case 
there is no indication anywhere upon the face of the document of 
any affirmative act on the part of any one for the vendor. Geo. A. 
Brodie appears to hâve signed as witness, but nowhere upon the face 
of the mémorandum is there any expression that would indicate any 
adoption of the printed name as the signature of the vendor. Unless 
there is something upon the face of the document indicating that 
some affirmative act was done by some orie in behalf of the vendor, 
the court cannot say that the mère printed riame should be held as 
the signature. As Judge Morrow, in Re Osborn, 196 Fed. 257, at 
page 259, 116 C. C. A. 59, at page 61, said: 

"It is objeeted to the order in question that it is not in accordance with the 
requirements oî the statute, and is therefore not the évidence of a conditional 
sale. A mémorandum of a conditional sale is subject to the gênerai rules 
respecting the formation of other contracta. Among other things, there 
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must be a mutuality of assent; that is to say, there miist be an offer of 
purchase or sale on the one part and an acceptance of tlie terms of the 
purchase or sale on the other part, and wh.ere the statute requires the 
terma and conditions of the sale to appear in the mémorandum, and such mém- 
orandum signed by the vendor and vendee, it follows that the signatures of 
the parties to the mémorandum must be so affixed that it will clearly appear 
that both parties hâve aecepted the terms and conditions of the contract. In 
thls respect the instrument before the court is fatally détective. It is, in form, 
an order in writing, directed to the Purcell Safe Company, the vendor, signed 
in writing by S. C. Osborn and S. C. Osborn Company, the vendee, requestiug 
the dellvery to S. C. Osborn & Co. of 'one group of 1,020 safe deposit boxes.' 
Below the vcritten signatures of S. O. Osibom Company and S. C. Osborn in 
the printed form upon which the order Is written is a single cross-line, indi- 
cating that the preceding matter had corne to an end, and that what follows 
is a différent subject, and so in fact It appears to be. What follows is a no- 
tice that 'salesmen are not allowed to coUect for us,' and the further notice 
that 'any payments made to them wlU be at your risk.' Under thèse tvvo no- 
tices Is the printed name of 'Purcell Safe Co.,' tlie vendor. Without stopping 
to consider the objection that tliis printed name is not the 'signed name' of 
the vendor, we think It is otherwise insufficient as évidence of a conditional 
sale contract. Neither of thèse notices to v?hich thls printed name is append- 
ed refers to the previous order of the vendee, and neither expresses the assent 
or the acceptance by the Purcell Safe Company of the offer contalned in the 
order of S. 0. Osborn & Oo. for the delivery of the safe deposit boxes." 

I think that this mémorandum is "on ail fours" with the instant 
case. In this case there is no indication anywhere that the printed 
name has been adopted as the signature of the vendor, or that the 
order was aecepted. On its face it does not appear to be an enforce- 
able contract; whereas in Re Covington Lumber Company, supra, 
there is such indication, and, nothing appearing to the contrary, the 
court held that the statute was substantially complied with in that 
case. Section 3670 of Remington & Ballinger's Code of Washington 
provides : 

"Ail conditional sales of Personal property, or leases thereof, containing a 
conditional right to purchase, where the property is placed in the possession 
of the vendee, shall be absolute as to the purchasers, encumbrancers and sub- 
séquent creditors lu good faith, unless within ten days after taking possession 
by the vendee, a mémorandum of such sale, statlng its terms and conditions 
and signed by the vendor and vendee, shall be filed In the auditor's office of 
the county, wherein, at the date of the vendeé's taking possession of tlie prop- 
erty, the vendee résides." 

The statute not having been complied with, and the scale being in 
the possession of the bankrupt at the time of the adjudication, the 
lien given the trustée by the Pankruptcy Act brings the right of the 
trustée fuUy within the décisions of the Suprême Court of the state 
Wiith relation to the right of lien creditors as against the rights of the 
vendor under such a sale. Pacific Electric & Automobile Co., Bank- 
rupt, 224 Fed. 220. decided by this court June 8, 1915. 

I think the décision of the référée should be reversed, and an order 
entered denying the prayer of the petitioner. 
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In re O'OALLAGHAN, 

(District Court, D. Massachusetts. March 21, 1&14.) 

No. 17346. 

1. Bankbuptct <S=3l40 — Conditional Sale — Title as Aqainst Trustée in 

Bankbtjptcy — What Law Govebns. 

Where a seller in one state recelved a conditional order from a buyer 
In another state, and the seller dellvered the goods under the order sub- 
Jeet to approval of tliem by the buyer, title thereto, as between tjie 
seller and the trustée in bankruptcy of the buyer, Is governed by the 
laws of the state of the buyer. 

[Ed. Note.— For other cases, see Bankruptcy, Ctent Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <S=3l40.] 

2. Bankeuptct ©=5140 — Sales to Bankrupt— Conditions— Waivek. 

Where a seller In New York, shipplng goods to a buyer in Massachu- 
setts 21 days before the flllng of a pétition to hâve the buyer adjudged a 
bankrupt, under an agreement that the buyer would send a check If the 
goods proved satisfactory after examlnation, dld not complaiii during the 
21 days of the failure of the buyer to send a check, or take any steps 
during that time to reclaim the goods, the right of the seller to reelaim 
the goods under the agreement was waived, under the law of Massachu- 
setts that failure of a seller to insist on the performance of a condition 
justifies a flnding of walver of the condition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. iS=>140.] 

8. Sales <S=5202 — Conditions — Patment — Waiveb of Condition. 

Where goods were shipped from New York to a buyer in Boston, to 
be paid for as soon as received, if satisfactory, and for 21 days the 
seller took no steps to reclaim the property in default of payment, there 
was évidence supporting a finding that the seller waived the condition. 
[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 542-551 ; Dec. Dig. 
<S=202.] 

In Bankruptcy. In the matter of Margaret G. O'Callaghan, bank- 
rupt. Heard on certificate from the référée on an agreed statement of 
facts. Order affirmed. ' 

Jesse W. Morton, of Boston, Mass., for petitioner. 
Friedman & Atherton, of Boston, Mass., for trustée. 

MORTON, District Judge. This case cornes up on certificate from 
the référée and has been heard on the following agreed statement of 
facts : 

"The petitloners are engaged In business In New York City under the flrm 
name of Kramer & Weitzner, and were so engaged in .May and .Tune, 1911. 

"In May, 1911, the petitioner received an order from the banJvrupt for 16 
fur coats, the price of whlch was .$665.52. The petitloners did not flll this or- 
der, and on June 8, 1911, a buyer representing the bankrupt called on the peti- 
tloners aad asked them to send the goods as ordered. The buyer said: 'We 
are runnlng sales now, and If the goods are satisfactory we wlU send you a 
check as soon as we receive them.' The petitloners then shipped the goods, 
which were duly received and accepted by the bankrupt as satisfactory; and 
the whole or a part of the same are now in the possession of the receiver in 
this case. No check was sent, and no other payment made. It is furtlier 
agreed that thèse are ail the facts material to this pétition." 

^spFor otber cassa ace sam* toplc & KBY-NUMBER in ail Key-Numbered Dieests & IndM» 
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[1] The questions aa to the title of the property are to be decided 
according to the Massachusetts décisions. Bryant v. Swoffard Bros., 
214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997 ; In re Legg (D. C.) 96 
Fed. 326. 

[2,3] Two points are presented : 

(1) Was the sale a conditional one, î. e., did the petitioners part with 
the possession of the goods only uopn the condition that payment 
therefor should be made upon receipt of the goods if they proved satis- 
factory? 

(2) If so, was the condition subsequently waived, so that title became 
vested in the bankrupt? 

Under the view which I take of the case it is only necessary to con- 
sider the second of thèse questions. Under the décisions in Massachu- 
setts, where goods hâve been sold on condition, and delivery bas been 
made to the vendee, it is a question of f act as to whether or not the 
vendor has waived the condition. Mère négligence on the part of the 
vendor in asserting his rights is not, of itself , a waiver of the condition; 
but failure to insist upon the performance of the condition is évidence 
from which it can be found that the condition was waived. In Smith 
V. Dennie, 6 Pick. (Mass.) 262-265, 17 Am. Dec. 368, the sale was con- 
ditioned on the giving of a note at the time of delivery. A clerk of the 
vendor, not knowing the condition, made delivery without receiving 
the note. There was an attachment of the goods as the property of 
the vendee eight days af ter the delivery, up to which time there had 
been no demand by the vendor for the note. The court said : 

"The priaclple is tliat if the vendor, who haa sold upon condition, permits 
tlie vendee to take the goods without exacting of hlm a compllance with tlie 
tenus of the sale, he shall be presumed to hâve abandoned the security he in- 
tended, and to trust to the Personal security of the vendee ; and whether such 
is the State of things or not is matter for the jury to settle upon the facts 
proved. 

"Tbe vendor certalnly had a right the day af ter to Insist upon his indorsed 
H<>te or to rescind the bargaln and reclaim the goods. If so, why not two days 
or three, and If so, the time which elapses is a mère fact, from which the Jury 
may infer the intention," 

And it was held : 

"There was nothing In the case from which an intention to hold on upon 
the condition can be inferred." 

In Farlow v. EUis, 15 Gray (Mass.) 229, in which there had been a 
delivery without receiving the note agreed to be given, the court said 
(Shaw,C.J.): 

"The question, then, on trial in this case was whether the plalntlfC had 
waived the condition of this sale, and manifested by hlg language or conduct 
* * ♦ a wilUngness to walve the condition and make the sale absolute, 
without having the satisfactory paper. 

"Waiver is a voluntary relinqulshment or renundation of some right, a 
foregoing or giving up of some beneflt or advantage, which, but for such waiver, 
he would hâve enjoyed. It may be proved by express déclaration, or by acts 
and déclarations mànlfestlng an Intent and purpose not to claim the supposed 
adyantage, or by a course of acts and conduct, or by so neglecting and failing 
to act, as to induce a belief that it was his intention and purpose to waive. 
Still voluntary choice not to claim la of the essence of waiver, and not mère 
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négligence, though from sudi négligence unexp-lained such intention may be 
Inferred. 

"The question oî waiver, therefore, Is a question oi fact for a jury." 

In this case there is no question of waiver of the condition by the 
delivery, because the delivery was pursuant to the terms of the con- 
tract. The condition was to be performed after the ddivery. A con- 
dition précèdent to the delivery may be waived by delivery, but a thing 
done pursuant to one of the ternis of a contract can hardly be said to 
be a waiver of another of such terms. 

The goods were shipped by the petitioners from New York on June 
8, 1911. The pétition in bankruptcy was filed on June 29, 1911. Thus 
there was a lapse of 21 days during which the petitioners took no 
steps to see that the condition was complied with. The bankrupt was 
to hâve an opportunity to examine and approve the goods before mak- 
ing payment; but, considering that the shipment was only from New 
York to Boston, the petitioners must hâve known long before the bank- 
ruptcy that the bankrupt had not complied with the condition. They 
made no complaint, and took no steps to reclaim their property, until 
after the bankruptcy proceedings had been instituted. The arrangement 
out of which it is said the condition arose was loosely made, and does 
not indicate that the sellers originally had any strong and definite pur- 
pose not to part with the title except upon receipt of payment. Under 
such circumstances, a waiver is more easily inferred than in cases 
where the vendor plainly intended at the start to retain his ownership 
of the goods until he got his money. Conditions of this character ought 
to be promptly enf orced, if they are to be relied upon. The conclusion 
seems to me to be irrésistible that the condition, if one existed, was 
waived. 

There is great doubt whether the sale was conditional, and whether 
the transaction amounted to anything more than an ordinary sale, made 
in reliance on the wofd of the buyer that the goods would be paid 
for on delivery and approval. The conduct on the part of the vendors 
which bas been referred to as indicating a waiver of the alleged condi- 
tion is equally consistent with the theory that the vendors did not sup- 
pose that they had any right to retake the goods by reason of the bank- 
rupt's failure to send the check. But, as what has been decided is 
sufficient to dispose of the case, it is not necessary to pass upon this 
question. 

The referee's order is afïîrmed. 



ALFRED DECKER C!OHN CO. v. ETOHISON HAT CO. et al. 
(District Court, E. D. Virginia. June 28, 1915.) 

COPTEIGHTS lg=»29 — InFBINGEMENT AcTS CONSTITTITING. 

Under Copyright Act MarcU 4, 1909, c. 320, § 20, S5 Stat. 1080 (Comp. St 
1913, § 9541), providlng that where a copyright proprietor has sought to 
comply with the act with respect to notice, the omission by accident or 
mistake of the notice from a particular copy or copies shall not invalidate 
the copyright, or prevent a recovery of damages agalnst a person who 
after actual notice of the copyright infringes it, but shall prevent recov- 
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' ery of damages agalnst any Innocent Infringer misleci by the omission ot 
the notice, a copyright proprietor, wiose notice of copyright is détective 
because of the charactera or symbols therein belng so small that an aver- 
age observer may discover nothlng therefrom, may not recover damages 
agajnst one innocently infringing the copyright, and on ascertainiiig the 
facts promptly discontinuiug the use thereof; but he wiU be enjoined 
from future use, if injunctlon Is deslred by the proprietor, for the defects 
tn the notice do not invalidate the copyright, 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dlg. <g=a29.] 

In Equity. Bill by Alfred Decker Cohn Company against the Etchi- 
son Hat Company and aiïother to enjoin infringement of copyright. 
Relief granted in part. 

Fines & Newmann, of Chicago, 111., and Jo Lane Stem, of Rich- 
mond, Va., for complainant. 

George C. Fitzhugh, of Richmond, Va., for défendants. 

WADDILL, District Judge (orally). The court can dispose of this 
case now, and assumes that it will be more satisfactory to ail parties 
for it to do so. 

Congress, by Act March 3, 1909, has sought most comprehensively 
to make plain ail matters we are considering. It passed an act with 
64 sections, dealing with almost every phase of this case. Among 
other things, it provided for publication of a copyright to make it 
valid; it must be registered with the authorities in Washington; and 
the copyright, when issued, shall contain a certificate with spécifie sym- 
bols attached. The purpose of having pubHcation of the symbols is 
that no one shall be misled as to the existence or nonexistence of the 
copyrighted article. Copyright is a very valuable privilège; it runs 
for 28 years. Just how it shall be procured, and of what it shall con- 
sist, and what shall be donc respecting its publication, is sought to be 
covered by this act. Damages are allowed for infringing, pirating, 
or copying it. It provides for a minimum and maximum allowance 
of damages, and also for costs, and for attorney's fées in the discré- 
tion of the court, in favor of the party owning the copyright. Whether 
this allowance of damages is discretionary or not is not entirely clear. 
The court is inclined to think that the interprétation of section 25 of the 
act leaves it within the discrétion of the court to allow or refuse dam- 
ages entirely. But it is not necessary to détermine that question. 
Section 20 bears materially on this case. It provides that, where 
a copyright proprietor has sought to comply with the provisions of 
the act with respect to notice, the omission by accident or mistake of 
the prescribed notice from a particular copy or copies shall not make 
invalid the copyright, or prevent recovery of damages against a per- 
son who, after actual notice of the copyright, begins an undertaking 
to infringe, but shall prevent the recovery of damages against an inno- 
cent infringer, who has been misled by the omission of notice, and in 
a suit for infringement no permanent injunction shall be had, unless 
the copyright proprietor shall reimburse the innocent infringer his 
reasonable outlay innocently incurred, if the court in its discrétion 
shall so direct. That section seems to be reasonably clear. 

^ssFor other cuu SM taxa» topie & K£!Y-NUMBER in bU Ker-Numbered Dlgesti & ludsxM 
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There has been more or less feeling in this case, for which the court 
has net seen the slightest reason. The complainant claimed to hâve a 
copyright, and the défendants, citizens of Richmond, Va., did put 
a miniature copy of it in a publication of comparatively limited cir- 
culation. They did not take it from what they believed to be a copy- 
righted article, and the moment their attention was called to it they 
explained that they did not mean to infringe any copyright, and at 
once stopped its publication, and hâve not used it since. That is this 
case, and it does not impress the court as having much merit in it, but, 
on the contrary, is one in which an innocent mistake had been made, 
which was at once corrected, and from which no serious resuit or dam- 
age occurred, sufficient to support a lawsuit other than from a mère 
technical viewpoint. Theoretically copyright owners may sustain dam- 
ages by a publication of this character, and it may be difficult to prove 
the same; but hère we are not furnished with évidence of any dam- 
age sustained from any standpoint, and the case is one certainly void, 
from the évidence adduced, of any intentional wrong on the part of 
the défendants. 

The alleged infringement consists in copying a picture illustration 
in "Men's Wear," which défendants insist contained no symbol or 
mark or other thing to indicate that it had been copyrighted. Com- 
plainant insists that the publication did contain the proper symbols or 
marks to show that it had been copyrighted. This présents a question 
of fact, and while, if it be conceded that the rule applicable to the 
claims of a patent may hâve gênerai application to that of copyright, 
that is to say, that such symbols must so appear upon the publication 
that one ordinarily skilled in the art, as distinguished from a layman, 
would observe the same, stiil, to the mind of the court, this publica- 
tion is so defective in the respects indicated, so absolutely lacking in 
furnishing what the statute in terms prescribes it shall hâve, to the. 
end that persons to be affected thereby might secure notice thereof, 
that the défendants ought not to sufifer from such neglect. 

The statute, among other things, prescribes that the notice shall 
contain the letter "C" inclosed within a circle. There is no excuse 
for any one to make a character so small that you cannot see what it 
is. Perhaps the "C" in the publication of "Men's Wear" might be 
discovered with a microscope, by a person skilled in the art, still an 
average observer would discover nothing therefrom, even with such 
aid; and what is said in this respect applies likevvise to the other 
symbols on the notice. 

The judgment of the court is that the notice published ïn Men's 
Wear was so defective in the respects indicated as not to convey to 
any one the existence of a copyright, and its conclusion upon the 
whole case is that the complainant has a valid copyright; that inci- 
dentally thèse défendants hâve infringed the same ; that by reason of 
the improper and defective publication in Men's Wear, from which 
the défendants copied the same, no damages will be awarded against 
them; that, the défendants having promptly discontinued the use of 
the copyrighted illustration, they will be enjoined only from its future 
use, if such injunction is desired, but without costs to the complain- 
ant. 
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PBNNSTLVANIA RTJBBBR CO. v. DEEADNAUGHT TIRE & RTJBBER CO. 

(District Court, D. Delaware. July 24, 1915.) 

No. 330. 

1. Teadé-Marks and Tbade-Names <S=>3— Trade-Maek— What is — "Vacu- 

um" — "suciion." 

An automobile tire, the tread of whlcti consisted of four or five clrcu- 
lar rows of cup-stiaped rubber projections, was called a "vacuurn eup" 
tire, and it was advertised that tlie suction liold of the vacuum cupa 
would prevent skidding. Held, that the name was merely descriptive, 
meaning no more than suction cups, for the expressions "vacuum" and 
"suction" are practically synonymous, although suction may be the re- 
suit of vacuum, and hence there could be no trade-mark eitlier in "vacuum 
cup" or "vacuum tread." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ é-7 ; Dec. Dig. <S=»3. 

For other définitions, see Words and Phrases, Suction.] 

2. Trade-Mabks and Teade-Names <|=570 — TJnfaib Compétition— What Con- 

stitdtes. 

Çomplainant's tires had on each side the words "Pennsylvania Vacuum 
Cup Oil-Proof," preceded and foUowed by a monogram, consisting of the 
capital letters "V" and "C," and also the words "Pennsylvania Rubber 
Co,. Jeannette, Pa.," and mimerais indicating the dimensions of the tire. 
Defendant's tires had on one side the words "Made by the Dreadnaught 
Tire & Rubber Oo., Baltimore, Md., and numérale indicating the dimen- 
sions, and on the other side the words "Vacuum Tread" and similar nu- 
merals. The wrappers were equally dissimilar, and the color of defend- 
ant's tires was différent from those of çomplainant's. Held, that défend- 
ant was not guilty of attempting to palm ofC its tires as those of com- 
plainant, and hence would not be restrained, thougU a party not having a 
trade-mark in a name will be protected, where another attempts to use it 
to defraud the public into believing his goods were made by the other. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. <S=>TO.] 

8. Trade-Mabks and Teade-Names ©==570 — Unfaie Compétition— What Con- 
stitutes. 

Défendant sold its "seconds," which were defectlve tires sold wlthout 
a guaranty, to a store near çomplainant's factory, without branding them 
as seconds and without removing the words "Vacuum Tread," although 
it removed it's name. Çomplainant's tires were on sale in the same vicin- 
Ity Held, that défendant was guilty of unfair compétition, in putting it 
wlthln the power of the retailer to deceive the public, and hence should 
either obliterate the words "Vacuum Tread" from its tires, or indicate that 
the tires were made by défendant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec Dig. <g=570.] 

4. Teade-Mabks and Trade-Names ®=70 — Unfaie Compétition— Liabilitt. 

Wliere a manufacturer puts it vi'itliin the power of a dealer to deceive 
the public, and the public is deceived into believing that the manufactur- 
er's goods were made by another, the manufacturer is guilty of unfair com- 
pétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. <g=70.] 

5.- Tbade-Mabks and Teade-Names "S^sOS — ^Unfaib Compétition— Feaud— 
What Constitutes. 

Fraud, constituting unfair compétition, must be satisfactorily proven. 

[Ed. Note.^ — For other cases, see Trade-Marks, and Trade-Names, Cent. 
Dig. §§ 104-106 ; Dec. Dig. <Ê=>Ô3.] 

^s^Vor other cum ■•• «am* topio & KBY-NUMBER In ail K«]r-Number«d Difosta t ludesM 
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6. Teade-Mabks and Tkade-Names ©=395 — Unfaib Compétition— Injunction 

RiGHT TO. 

An isolated act ot fraud for whlch the law would furnlsh an appropriât» 
remedy would not justify a gênerai restraint of a legitimate business 
under the law of unfair compétition. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. § 108; Dea Mg. <a=395.] 

7. Tbade-Mabks and Tbadk-Names (S=>9S— Uneaie CoiCETixioN— Actions- 

Evidence. 

Evidence held insufflclent to show that défendant tire Company was 
guilty of fraud and unfair compétition in dlsposing of its tires as those of 
complainant 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ lOi-106 ; Dec. Dig. <©=»93.] 

8. Teade-Maeks and Teade-Names <S=398 — Unfaib Compétition— Account- 

ING — RiGHT TO. 

In a suit for unfair compétition, where It dld not appear that any one 
desiring to obtain complainant's tires was mlsled into purchasing defend- 
ant's, no accounting wUl be ordered. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112 ; Dec. Dig. <S=98.] 

In Equity. Bill by the Pennsylvanîa Rubber Company agaînst the 
Dreadnaught Tire & Rubber Company. Decree for complainant in 
part. 

Christy & Christy, of Pittsburg, Pa., and Ward, Gray & Neary, of 
Wilmington, Del., for complainant. 

Harry E. Karr, of Baltimore, Md., and Marvel, Marvel & Wolcott, 
of Wilmington, Del., for défendant. 

BRADFORD, District Judge. The Pennsylvanîa Rubber Company, 
a corporation of Pennsylvanîa, bas brought its bill against the Dread- 
naught Tire & Rubber Company, of Delaware, charging the défend- 
ant wjth unfair compétition in trade, and praying for an injunction and 
an accounting. The bill avers, in substance, among other things, that 
the complainant has long been a manufacturer of rubber tires for 
vehicle wheels; that, among other things, it produces anti-skid tires 
for automobile service of a peculiar style and calls them Vacuum Cup 
tires; that such tires are and hâve long been widely and favorably 
known as Vacuum Cup tires or Vacuum Cup Tread tires; that the 
complainant's trade in such rubber tires is large and valuable to it; 
that the name Vacuum Cup is and long has been established in the rub- 
ber tire industry as the name of the complainatit's product only ; that 
its rights therein and connected therewith hâve been universally recog- 
nized and respected ; that the défendant recently and since the acquisi- 
tion by the complainant of its rights above referred to has put upon 
the market anti-skid automobile tires of substantially the same peculiar 
style as the complainant's above referred to, and marked and adver- 
tised and is marking and advertising them as Vacuum Tread tires ; that 
the effect of such action on the part of the défendant is to lead the pur- 
chasing public to believe that such tires so called, marked and adver- 
tised, are the product of the complainant ; that the def endant's agents 
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and retail dealers in the defendant's tires hâve sold the same as and for 
the complainant's Vacuum Cup tires ; that the defendant's intention in 
adopting the words Vacuum Tread as and for its tires has been and 
is to take advantage of the réputation acquired by the complainant in 
its manufacture and sale of Vacuum Cup tires, and thereby to represent 
its tires as the tires made by the complainant; that the complainant 
has given the défendant written notice of its rights in the premises and 
requested that defendant's acts herein complained of cease; and that 
while the défendant has acknowledged the receipt of such notice the 
acts complained of continue. The complainant prays that the défend- 
ant, its officers, etc., be enjoined from selling or oiïering for sale any 
vehicle tires under the name Vacuuni Tread or under any other name 
so nearly resembling the name Vacuum Cup as to cause confusion in 
trade and from selling vehicle tires of the defendant's manufacture in 
response to orders for Vacuum Cup tires or for tires under any name 
so closely resembling the name Vacuum Cup as to cause such confusion ; 
that damages be awarded to the complainant to be computed by a mas- 
ter ; and that an account thereof be taken. The défendant in its answer 
dénies that the tires made by it are of substantially the same peculiar 
style as the complainant's tires, or that the purchasing public is being 
misled in the premises either by the style of the tire or the words used 
descriptively of them or otherwise, or that the defendant's agents and 
dealers with its knowledge or consent hâve sold its tires as and for 
the tires of the complainant, but on the contrary avers that the de- 
fendant's tires are of a pattern, color, design and style so différent 
from those of the complainant as to be easily and readily distinguish- 
able from them; that the color of the complainant's tires is brown 
while that of the defendant's is light gray; that the defendant's tires 
are marked, advertised and sold as "Dreadnaught Vacuum Tread 
Tires" ; that they are sold at a lower price than the complainant's tires 
and are better than them ; that while the complainant's tires are guar- 
anteed to give but 4,500 miles of service those of the défendant are 
guaranteed to give 5,000 miles of service; that the intention of the de- 
fendant has been to distinguish its tires from any other tire and to build 
up a separate trade and a valuable good will, f ounded upon a superior 
tire at a lower price ; that the use of the word "Vacuum" is not new 
,J)Ut has been used descriptively when applied to the various makes of 
l^res wherein the principle of a vacuum or suction is used to prevent 
skidding ; that the word "Tread" is a term universally applied to that 
portion of a pneumatic tire which comes in contact with the roadway ; 
that automobile tires are known to the purchasing public by the name 
of the manufacturer thereon and not by the terms descriptive of their 
various rough treads ; that the defendant's tires are advertised and 
marked in large letters of distinctive design "Dreadnaught" ; that the 
complainant advertises tires bearing the monogram "V C" together 
with the words "Oil-Proof, Vacuum Cup, Non-Skid," while the de- 
fendant's tires bear the words and are advertised as "Dreadnaught 
Vacuum Tread" tires, the word "Dreadnaught" always appearing 
prominently and conspicuously ; and that the défendant is in good faith 
engaged in the manufacture and sale of automobile tires in Baltimore, 



PENNSYLVANIA RUBBER CO. V. DREADNADGHT TIRE & R. CO. 141 

and the sale of the same throughout the country, and is employing in 
the said industry large numbers of men. 

[ 1 ] It is somewhat remarkable that, vvhile the counsel for the com- 
plainant, both in their oral argument and in their printed brief, hâve 
strenuously insisted that the évidence présents a case O'f inf ringement of 
a common law trade-mark consisting of the words "Vacuum Cup," as 
well as that of unfair compétition in trade, the term "trade-mark" does 
not once occur in the bill, and f rom beginning to end there is not the 
slightest suggestion in it that the vi^ords "Vacuum Cup" dénote any- 
thing of the kind. The case made by the bill and denied by the an- 
swer is one of unfair compétition in trade pure and simple. The bill 
does not attempt to set forth the essential éléments or prerequisites 
of a trade-mark. There is not even any allégation that the complain- 
ant was the first to adopt and exclusively appropriate the vi^ords "Vac- 
uum Cup" in connection with rubber anti-skid tires, or in any other 
connection. The bill evidently was prepared diverse intuitu, and the 
claim now made of a trade-mark consisting of the words "Vacuum 
Cup" strongly impresses this court as an afterthought. There are 
several f acts which confirm this impression. A shûrt time prior to the 
institution of this suit and as a preliminary to it the counsel for the 
complainant wrote to the défendant, August 3, 1914: 

'"Our client, Pennsylvanla Eubber Company, lays before us the information 
that you are advertising and selling tires under the phrase 'Vacuum Tread.' 
We Write to give you notice that the Pennsylvanla Company considers the 
phrase 'Vacuum Tread' such a near resemblance to the phrase 'Vacuum Cup' 
as to be calculated to deceive, and that they will not countenance other adver- 
tlsement and sale of tires under the name 'Vacuum Tread.' " 

If the counsel for the complainant understood or had been informed 
that the défendant in using the words "vacuum tread" was infringing 
any supposed trade-mark right of the complainant in or to the words 
"vacuum cup" in connection with the manufacture and sale of the com- 
plainant's product, it seems unaccountable that in the above letter, writ- 
ten shortly before the filing of the bill and intended to complain of the 
alleged grievance or wrong suffered by the complainant at the hands of 
the défendant, there should not hâve been the slightest référence to 
trade-mark inf ringement, and that the communication should hâve had 
référence exclusively to unfair compétition in trade. Further, it does 
not appear from the évidence that the complainant in any circular, ad- 
vertisement, letter or other communication before the court at any 
time stated directly or indirectly that it had a trade-mark consisting 
of the words "vacuum cup" in connection with its tires, or in any other 
connection. It is true that the complainant is the owner of a trade- 
mark, registered February 20, 1912, which is applied to its tires by 
being embossed in the substance thereof, and also by being affixed to 
such tires or the package containing them by means of a printed label 
bearing it; the trade-mark consisting of a monogram composed of the 
capital letters V and C arranged in peculiar and chafacteristic form. 
But it is not charged or intimated by the complainant that this tra;de- 
mark has been infringed by the défendant or through its procurement^ 
or by any other person or persons. . 
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The Vacuum Cup tire has a tread on which there is a séries of rub- 
ber cups extending in four or five rows around and circumferentially 
of the periphery of the tire, by means of which when the tire is in use 
a sucking action is set up tending to prevent skidding. The words 
"vacuum cup" as applied by the complainant to its anti-skid rubber 
automobile tires is used purely in a descriptive sensé. This is the natu- 
ral and obvious meaning of the phrase when so apphed. That it is em- 
ployed in such descriptive sensé appears, not only from sundry state- 
ments made by or on behalf of the complainant, but from the manner 
in which the words "vacuum" and "suction," and other équivalent ex- 
pressions, hâve been used in connection with treads of rubber tires and 
their construction in patent descriptions and other documents perti- 
nent to the subject-matter of skidding, both before and after the adop- 
tion and application of the phrase by the complainant in 1909. A "vac- 
uum cup" is équivalent to a "suction cup." A vacuum, either total 
or partial, in a rubber cup necessarily results in suction, and no suction 
exists save through a vacuum, total or partial. The complainant's 
expert Browne, in answer to the question, "What is the différence be- 
tween 'vacuum cup' and a 'suction cup' ?" answers, "There is no dif- 
férence;" and further states that "suction is practically the same as 
vacuum ; that is to say, they bpth of them involve rarefication of air. 
Perhaps, technically speaking, 'suction' is the efïect of 'vacuum,' " and 
that they are "substantially synonymous." The gênerai manager of 
the complainant testifies as f ollows : 

"X. Are the words 'Vacuuin Oup' descriptive of your tire? A. I should thlnk 
it was, yes. X. A descriptive nûme of it? A. Yes, I tb.ink It is descriptive. X. 
Will you ktndly explaln to ttie court what tiie functlon of the cup is, and what 
it does? A. In creatlng a vacuum^ — I ootdd best explaln it, I thlnk, by saylng 
that the action of the cup Is exactly the same as the action of the little pat- 
ented hat holders that were ont as novelties. Most every one has seen those. 
It had a little hook on the end of a little cup, and you placed It against the 
wlndow, or any smooth surface, and It held. In creatlng a vacuum the cup 
grips the surface of the road. X. It must create a vacuum to grip the surface 
of the road, mustn't it? A. That is the principle, yes." 

The Motor for January, 1912 (Complainant's Exhibit No. 9), states 
with respect to the Vacuum Cup tread manuf actured by the complain- 
ant: 

"This tire obtains ita name from the shape of the tread, which is fornied 
from a séries of thick rubber cups set close together. Thèse are so deslgned 
that they obtaln a suction hold on the road surface and prevent any tendency 
to skid on wet asphalt or other slippery surfaces." 

The Motor Age of January 30, 1913, oflfered in évidence by the com- 
plainant (Exhibit No. 11) states: 

"In addition to the plaln tread, the non-skid tire known as the Vacuum Cup 
tire, characterizes the Pennsylvania Rubber Ca's products. The tread of the 
Vacuum Cup is formed of a séries of rubber cups, four in a row, extending 
around the tira There is a suction action set up when the tire is la use on a 
motor car and this is said to prevent any tendency to skid." 

Automobile Topics of January 14, 191 1 (Complainant's Exhibit No. 
5), states : 

"Pennsylvania cUncher tires lu plain and vacuum cup treads as weU as 
aéroplane tires are sbown by the Pennsylvania Rubber Company of Jean- 
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nette, Pa. The vacuum cup tread tire is made of Para rubber relnforced 
wlth Sea Island cotton fal>rlc. It gets its name from the séries of ralsed dises 
on the tread ; thèse are semi-sphorical in shape and at the axis they are In- 
dented like a eup, henee thelr name." 

Automobile Topics of January 13, 1912 (Complainant's Exhibit No. 
8), says of the tread of the Vacuum Cup tires : 

"Thls tread conslsts of flve drcular rows of cup-shaped rubber projections 
surrounding the surface of the tire. The individual cups of adjoining rows 
are staggered, and each is moulded on a tread of regular thickness so that 
the amount of rubber used is Increased, rather than dlminished by the projec- 
tions and Indentations. Thèse cup-shaped projections are designed to hold 
the road surface with which they come in contact wlth a suction grip due to 
the fact that the pressure of the weight forces the air out of the hollow spaea 
Thia prevents skidding and forward slipplng," etc. 

So the complainant in an advertisement in the Motor for May, 1913 
(Defendant's Exhibit No. 33), relative to its Vacuum Cup tires, says 
that "the suction hold of the vacuimi cups, guaranteed to prevent skid- 
ding on wet or greasy pavements," etc. Also in an advertising pamphlet 
(Defendant's Exhibit No. 29) the complainant says with référence to 
its Vacuum Cup tread : 

"The suction principle of skid prévention, reduced to practice through the 
massive vacuum cups moulded on the tread, has fully vtndicated our orig- 
inal claim for having invented the only genuinely effective non-skid tires." 

The descriptive portions of numerous patents, domestic and foreign, 
furnish convincing évidence of the descriptive character of the 
phrase "vacuum cup" as applied to the treads of rubber tires ; the mat- 
ter so set f orth being required by law to be truly descriptive. In British 
patent No. 20,669, A. D. 1896, for improvements in covers for pneu- 
matic tires (Defendant's Exhibit Nb. 13), it is stated : 

"Our improved cover effectually prevents sllpping, as the ring-Uke projec- 
tions form suckera when wet, the center Une of them coming Ib contact with 
the road, or track when golng stralght, and the side Unes when tuming a cor- 
ner, thus affordlng the rider perfeet safety at ail times." 

In patent No. 582,194, granted in 1897 (Defendant's Exhibit No. 
11), for a pneumatic tire référence is made in the description to "the 
grip resulting from the rarefied air in the cells due to the compression 
of the walls of the cells, which causes a partial vacuum to be pro- 
duced, so that the suction resulting therefrom will establish a firm 
hold of the tire on the ground, floor, street or other place where it 
rests, preventing latéral slipping as well as slipping in the direction 
of travel." In British patent No. 4,790, A. D. 1905, for improve- 
ments in tread surfaces for motor car, cycle and like vehicle tires (De- 
fendant's Exhibit No. 12), it is said: 

"I adopt a séries of cup shaped projections around the periphery of the 
tyre, the diameter of each projection to be the width of the road tread of the 
tyre to which it is attached. Each projection to be separated by a space suf- 
ficient to allow the expansion of each cup as they come In contact with the 
road. Each cup acting independently of each other créâtes a suction or vacur 
um sufficlently holding to keep the wheel in a stralght course." 

In patent No. 908,275, granted in 1908 (Defendant's Exhibit No. 
18), for improvements in tires, the description contains the following 
statement: 
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"Thls Invention relates to non-skid tires whieli are provided with circular 
reeesses in the tread to act as suctlon cliambers." 

In patent No. 917,612, granted in 1909, for an anti-skidding tire 
(Defendant's Exhibit No. 15), référence is made to recesses in the 
tread of the tire which "act as suction chambers when coming in con- 
tact with the road," etc. In patent No. 928,868 (Defendant's Exhibit 
No. 17), granted in 1909, it is said : 

"Tlie object of the présent invention is to provide a pneumatlc or otlier rub- 
ber tire witli a tread surface possesslng the advantages of the continuons flat 
tread surface, but which avoids the above mentioned disadvantages, and which 
further enables recesses or the lilie to be provided in the tread at intervala 
so that a suction action can be set up to inerease the résistances to skidding." 

In patent No. 929,632 (Defendant's Exhibit No. 28), granted in 1909, 
for a tire tread provided with rubber cups, each cup as the tread rolls 
over the roadway was recoghized and claimed as "standing alone and 
acting independently f rom the others in creating vacuum and maintain- 
ing a suction contact with the road." It is as unnecessary as it would 
be tedious to refer to other advertisements or patents in support of 
the plain proposition that the phrase "vacuum cup" as used in connec- 
tion with the complainant's non-skid rubber tires, is not an arbitrary 
OT fanciful expression or syrhbol, forming the legitimate subject- 
matter of a common law trade-mark, nor merely suggestive, but is 
truly and purely descriptive. It should be sufficient to accept the 
statement contained in Complainant's Exhibit No. 5 touching the 
"Vacuum Cup" tread tire: 

"It gets Its name from a séries of raised dises on the tread; tliese are semi- 
spherical in shape and at the axis they are indente<l liUe a cup, hence their 
name." 

It is admitted that this case is not controUed or affected by the act 
of February 20, 1905, touching the registration of trade-marks (33 
Stat. 725), or any of its amendments, and that the question of trade- 
mark or no trade-mark is not determined by any statutory enact- 
ment. It is further admitted that the défendant has a right to manu- 
facture and sell rubber automobile tires belonging to the same class 
and substantially the same in construction and opération as the com- 
plainant's tire, if it does not use the word "vacuum" in connection 
with them. In other words, the contention is that while the défend- 
ant is at liberty to make and sell the article it cannot designate it by a 
phrase, not merely suggestive, but truly and peculiarly descriptive of 
its construction and opération. On the settled principles of trade- 
mark law this contention, I think, cannot be sustained. The com- 
plainant was not entitled to appropriate and monopolize to the ex- 
clusion of others descriptive words properly applicable to non-skid 
rubber tires operating by vacuurn or suction. At and before the 
time the complainant adopted the words "vacuum cup" in 1909 that 
phrase was and ever since has been merely descriptive as applied by 
it; and the words "vacuum tread" were and are at least equally de- 
scriptive and as such open to use by ail manufacturers and vendors 
of rubber automobile non-skid tires. Those phrases were not arbi- 
trary, fanciful, symbolical or merely suggestive, and were not the 
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subject of any exclusive proprietary right in them as applied to such 
tires — an essential and distinguishing feature of a trade-mark proper. 
An instructive case in this connection is British Vacuum Cleaner Co. 
V. New Vacuum Cleaner Co., 2 L. R. Ch. Div. (1907) 312, where it 
w?as held that the words "Vacuum Cleaner" were descriptive and not 
the subject of exclusive appropriation. There are a number of cases 
where words or phrases suggestive of the qualities or characteristics 
of an article, but not descriptive of it or of its function or opération, 
hâve been held to be the subject of exclusive appropriation as trade- 
marks. In Globe-Wemicke v. Brown (C. C.) 121 Fed. 185, Judge 
Acheson held that the word "Elastic" was not really descriptive of a 
bookcase or filing cabinet constructed in sectional parts, saying that 
"in no true sensé is such an article elastic" ; that the word was merely 
"figurative" or "suggestive," and hence was the subject of exclusive 
appropriation as a valid trade-mark. So in Ludington Novelty Co. 
V. Léonard (C. C.) 119 Fed. 937, Id., 127 Fed. 155, 62 C. C, A. 269, 
which is admitted by the counsel for the défendant to be "nearer to 
the case at bar than any other known to us," it was held by Judge 
Townsend that the word "carroms" as applied to a game played with 
disks where the object was not to strike two separate disks, but to 
drive a single one into a pocket or to some particular position on the 
board on which such game was played, could be appropriated as a 
trade-mark — "carroms in the strict sensé being the case where one 
bal! strikes another, and then, glancing, strikes a third." The circuit 
court of appeals for the second circuit in affirming the decree below 
said : 

"It by no means follows that because carroms oceur during the progress of a 
game, it can be fairly or intelligently described as a carrom game. Carroms, 
in the broad sensé, occur in tennis, hockey, croquet, curling, polo, and golf. 
EVen in foot bail carroms of an exceedlngly strenuous character are not in- 
f requent. But no one, with the slightest réputation for accuracy, would think 
of employing the word as descriptive of thèse or other kindred games." 

In the foregoing two and in similar cases descriptive words were 
used in connection with the article to which they were applied arbi- 
trarily in a non-descriptive or inaccurately descriptive sensé, and were, 
therefore, subject to appropriation as trade-marks on the same ground 
on which mère symbols, fanciful words and figurative expressions 
may be sustained as such. But the case in hand is not the case of 
the use of descriptive words in a non-descriptive sensé, but purely 
descriptive. The words "vacuum cup" and "vacuum tread" must be 
taken in connection with the rubber automobile non-skid tires to 
which they are applied, and when so taken can be nothing else than 
descriptive. They are as purely descriptive as "suction cup" or "suc- 
tion tread" would be. Whatever bearing the use of "vacuum cup" and 
"vacuum tread" may hâve upon the question of unfair compétition 
in trade, it seems clear neither of those phrases can constitute a trade- 
mark. But even on the assumption of the existence of a trade-mark 
in either of them, the bill, as before stated, does not, directly or in- 
directly, set up such trade-mark. 

[2] The complainant, however, charges and relies on unfair compéti- 
tion in trade on the part of the défendant. The doctrine of unfair 
Li'J.j F.— 10 
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compétition in trade rests upon the ground that it îs inéquitable that 
one should palm off liis goods on the public as those of another. Such 
unfair compétition as distinguished from infringement of trade-marks 
does not involve the violation of any exclusive right to the use of a 
Word, mark or symbol. A name or phrase may be purely generic or 
descriptive or indicative only of style, size, shape or quality, and as 
such open to the public, y et there may be unfair compétition in trade 
by an improper use of such name or phrase. Two rivais in business 
competing with each other in the same line of goods may hâve an equal 
right to use the same name or phrase in connection with similar arti- 
cles produced or sold by them respectively ; yet if such name or phrase 
was used by one of them before the other, and by association has corne 
to indicate to the public that the goods to which it is applied are of 
the production of the former or of superior quality or excellence re- 
sulting from care or skill observed in their manufacture, production or 
sélection, the latter will not be permitted, with intent to mislead the 
public, to use such name or phrase in such manner by trade-dress or 
otherwise as to deceive or be capable of deceiving the public as to the 
origin, manufacture, ownership, production or sélection of the articles 
to which it is applied ; and he may be required when using such name 
or phrase to place on articles of his own production or the packages 
in which they are usually sold something clearly denoting the origin, 
manufacture, ownership, production or sélection of such articles, or 
negativing any idea that they were produced or sold by the former. 
In determining the question of unfair compétition by a manufacturer 
in imitating the name, label or dress adopted by a competitor under 
which the article is sold at retail, the material inquiry is, not so much 
whether jobbers or dealers would be deceived, but whether the resem- 
blance is such as is calculated and intended to deceive the ultimate pur- 
chaser o£ ordinary intelligence using ordinary care. And it should be 
borne in mind that while it is a wholesome doctrine that equity will 
restrain unfair compétition in trade, it should, as stated by the cir- 
cuit court of appeals for this circuit in Lare v. Harper & Bros., 86 
Fed. 481, 30 C. C. A. 373, be "applied with caution, lest, through pos- 
sible misapplication, healthful and honorable compétition be defeated." 
Déferring for the moment the considération of the disposition of its 
"seconds," has the défendant otherwise been guilty of unfair compéti- 
tion in trade ? The Vacuum Cup tire of the complainant has on each 
of its sides in raised rubber letters the words "Pennsylvania Vacuum 
Cup Oil-Proof " preceded and followed by the abûve mentioned mono- 
gram consisting of the capital letters "V" and "C," and also the words 
"Pennsylvania Rubber Co., Jeannette, Pa.," and numerals indicating 
the dimensions of the tire. The words "Pennsylvania Vacuum Cup" 
are in large and prominent letters and are naturally the first to be no- 
ticed by any one examining or glancing at the side of the tire. The 
"Vacuum Tread" tire of the défendant has on one of its sides in 
raised rubber letters the words "Made by The Dreadnaught Tire & 
Rubber Co., Baltimore, Md.," and numeraJs indicating the dimensions 
of the tire ; and on the other side of the tire, also in raised rubber let- 
ters, the words "Vacuum Tread" and similar numerals. The words 
"The Dreadnaught Tire & Rubber Co." and "Vacuum Tread" are in 
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large and prominent letters and are naturally the first to be noticed 
by any one examining- or glancing at the sides of the tire. Even aside 
f rom the évidence in the case I do not perceive how any one not grossly 
ignorant or careless could be misled by anything appearing on the de- 
f endant's tire into a belief that it was the tire of the complainant. Cer- 
tainly the words "Made by The Dreadnaught Tire & Rubber Co." were 
not placed on the defendant's tire for the purpose of deceiving. Those 
words are virtually a bold announcement that the tire is not the tire 
of the complainant, and are sufficient to so inform any reasonable pur- 
chaser who keeps his eyes open when buying a tire not enclosed in its 
package. The package containing the complainant's tire has on each 
side in large and unmistakable type the word "Pennsylvania" in con- 
nection with the monogram hereinbef ore mentioned. The package con- 
taining the defendant's tire is of a différent color and has rufining 
completely around its periphery the words and figures "Dreadnaught 
Tires 5000 Miles" several times repeated. It is quite as difficult to 
conceive that any ordinarily intelligent and careful purchaser should 
be misled by the package of the défendant into a false belief as to its 
contents as that he should be deceived by seeing the defendant's tire 
when unwrapped. There is not the slightest évidence so far as the 
appearance of the defendant's tire or its package is concemed of any 
design or intention on its part that either of them should be mistaken 
for the tire or package of the complainant. It is further to be ob- 
served that it is reasonable to expect doser attention on the part of a 
retail purchaser to such articles as automobile tires than to pocket 
knives or packages of chewing gum. Further, nowhere in the circulars, 
advertisements or other literature of the défendant is there disclosed 
anything intended or calculated to deceive or create confusion in the 
minds of the purchasing public as to the origin or ownership of its 
tires. Distinguishing words are so used as to prevent déception or mis- 
understanding. Still further, it does not appear from the évidence that 
there was any case in which one desiring to purchase the complainant's 
tire was misled into a belief by the appearance of the defendant's tire 
or its package that the defendant's tire was that of the complainant. I 
am satisfied that unless in connection with the sale and disposition of 
the defendant's "seconds" the bill cannot be sustained. 

[3, 4] It appears from the évidence that the défendant sells its 
"seconds" to "The Tire Store" in Greensburg, Pennsylvania, and that 
The Tire Store disposes of them to various customers. This store is 
at the distance of only a few miles from Jeannette where the manu- 
facturing plant of the complainant is situated. On the front of the 
store there are two large signs, one of them bearing the words 
"Greensburg's Original Factory Seconds Tire Store," and the other 
the words "The Tire Store Automobile Tires Factory Seconds Vacu- 
um and Plain Treads Standard Make Guaranteed Tires Some Priées." 
A "second" is a tire which is defective in manufacture and sold with- 
out guarantee. Adjoining The Tire Store ând fronting on the same 
Street there is another store where the complainant's Vacuum Cup 
tires are sôld. The building has signs on its front bearing the words 
"Greensburg Tire & Retreading Co." and "Vacuum Cup Tires." It 
does not appear that any of the defendant's Dreadnaught Vacuum 
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Tread Tires, save "seconds," were sold at the above mentioned tirç 
store. The évidence shows that while it was the custom of auto- 
mobile rubber tire manufacturers in selling or otherwise disposing of 
their "seconds" either to brand them with the word "Second," or to 
remove and obliterate from the tires the name of the manufacturer 
and of the tire, the défendant did neither ; but on the contrary omitted 
to so brand its "seconds," and while removing and obliterating the 
words "Made by The Dreadnaught" and "Baltimore, Md.," left there- 
on the words "Tire & Rubber Co." and "Vacuum Tread." The cir- 
cumstance that the defendant's "seconds" were sold to consumers by 
The Tire Store, and not by the défendant directly, is immaterial; 
for it is well settled that on the issue of unfair compétition in trade 
the same liability will exist where the manufacturer puts it within 
the power of a dealer to deceive the public and the public is deceived 
as where the manufacturer directly accomplishes that resuit. In 
Lever v. Goodwin, L. R. 36 Ch. Div. 1, a decree made by Mr. Justice 
Chitty in favor of the complainant in a case of unfair compétition in 
trade was affirmed. In his décision he well said: 

"Now It has been, sald more than once In this case, that the manufacturer 
ought not to be held liable for the fraud of the ultimate seller — ^that Is, the 
shop keeper or the shop keeper's assistant ; but that Is not the tme vlew of 
the case. The question which I hâve to try is whether the défendants hâve 
or bave not knowlngly put Into the hands of the retail dealers the means of 
<leceivlng the ultimate purchasers." 

Notwithstanding certain évidence offered by way of explanation of 
the course pursued by the défendant in the sale and disposition of 
its "seconds," I am satisfied that it was calculated, if not designed, 
to mislead the purchasing public as to their origin, and that the de- 
fendant is answerable for unfair compétition in trade with respect 
to them. 

[5-8] It is contended, and there is évidence to show, that on a cer- 
tain occasion a "Vacuum Cup Clincher Casing" was, by the procure- 
ment of the complainant, ordered by one Hanse, as a dealer in Long 
Island, of one Pagani, the gênerai sales agent of the défendant Com- 
pany with an ofHce in New York, and that the order was filled with a 
Dreadnaught Vacuum Tread tire by the Rubber Tire Accessories 
Company in that city, a distributor for the défendant company. The 
complainant attaches to this transaction a degree of importance to 
which it is by no means entitled. The order did not specif y a "Penn- 
sylvania Vacuum Cup" tire, Accompanying the order Hanse sent a 
card on which he stated that "Arrangements hâve been made with 
the Pennsylvariia Rubber Co., whereby he can furnish at short notice 
Pennsylvania Oil Proof Vacuum Cup * * * Casings," etc. There 
is évidence on the part of the défendant, given by Pagani, that he 
supposed that the order was given for one of the defendant's tires, 
for the reason that as Hanse represented himself as having made ar- 
rangements, as above quoted, with the complainant, he, Pagani, did 
not believe that an order would hâve been given to the défendant or 
its distributor for any other than one of its own tires. This seems 
to be a reasonable and natural explanation of the transaction, especial- 
ly in view of the facts that the order did not mention a Pennsylvania 
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Vacuum Cup Tire ; that the word "clincher" is in raised letters on 
the defendant's tire as well as on that of the complainant; and that 
the defendant's tire contains a vacuum cup as well as that of the com- 
plainant. Under thèse circumstances I am unable to find any fraud 
in this transaction. Fraud is not a matter of mère surmise but must 
be satisfactorily proved ; and hère the proof is lacking. Indeed, were 
it otherwise I should not be prepared to hold that an isolated act of 
fraud for which the law would furnish an appropriate remedy would 
justify a gênerai restraint of a legitimate business. So there is évi- 
dence upon which the complainant lays great, and, I think, unwar- 
ranted stress, tending to show that on a certain occasion a téléphonie 
order was by the procurement of the complainant given by one Painter 
to The Tire Store for a "Vacuum Cup" tire. This order was given 
August 4, 1914, and on the same day a letter was written by Painter 
to The Tire Store in which he ordered a "Pennsylvania Vacuum Cup 
Second Tier" [Tire]. The letter admittedly related to the same 
subject as the téléphonie order. One of the defendant's Vacuum 
Tread "seconds" was sent to Painter. There is a serions conflict in 
the évidence on the point whether the defendant's "second" was sent 
to Painter pursuant to the téléphonie order before tlie receipt by The 
Tire Store of the above mentioned letter, and also as to the exact pur- 
port of the téléphonie order. The testimony of Farr who received 
that order at The Tire Store substantially difïers from that of Painter, 
who gave it, as before stated, by procurement of the complainant. 
Farr states that Painter asked him "whether we had a Vacuum Cup 
Tire," and "I told him we did not, but we had a Vacuum Tread tire, 
in a second, made in Baltimore"; that "he asked me whether we had 
a 32 X 31/^," and "I told him to hold the phone a minute until I could 
look" ; that "I went to the pile and looked and I returned to the phone 
and told him we had. I told him the price, and he asked me whether 
we would ship him one" ; that "I told him I would" and "shipped him 
a 32 X 3% Q. D. Vacuum Tread second" ; and that it was shipped 
sometime in the afternoon of the same day. It appears from the évi- 
dence that none of the complainant's "seconds" were sold at The Tire 
Store. Under the circumstances, and especially in view of the spécifie 
and natural character of Farr's testimony, I am unable to find that 
fraud was practiced in the furnishing to Painter of one of the :de- 
fendant's instead of one of the complainant's "seconds." The Hanse 
and Painter transactions above mentioned are the only instances in 
which there has been an attempt to establish fraud in fact on the part 
of ,the défendant. But for the reasons hereinbefore expressed, al- 
though I am unable to discover that actual fraud was practiced by 
the défendant with respect to the disposition of its "seconds," I am 
satisfied that the défendant is answerable for unfair compétition in 
trade with respect to them, and that the complainant is entitled to a 
decree enjoining and restraining the défendant from selling or fur- 
nishing for sale, or permitting to be sold, its "seconds" of the Dread- 
naught Vacuum Tread tires without the words "Made by TheDxead- 
naught Tire & Rubber Co." in raised letters on the side of such 
tires, unless the words "Vacuum Tread" be first removed ànd ob- 
literated, or from directly or indirectly stating or holding out that its 
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"seconds" are the "seconds" of the Vacuum Cup tires of the corn- 
plainant; the costs to be equally divided between the parties. No 
accounting will be decreed for the reason that it does not appear that 
any one desiring to obtain the complainant's tire was misled into the 
purchase of one of the defendant's tires for that of the former. 

A decree for the complainant in accordance with this opinion may 
be prepared and submitted. 



AMERIOAN SDRETT CO. OF NEW YORK T. SANDBEIIG et ux. 

(District Court, W. D. Washington, S. D. July 3, 1915.) 

No. 1605. 

1. INDEMNITT iS=11 — ^LlABILITT OF Indemnitob— Gkounds. 

A surety, agalnst whlch. a judgment bas been rendered for default of 
the principal, may, without showing payment of the judgment, recover 
from an indemnitor, who has agreed to save the surety tiannless agalnst 
every demand and judgment, and place the surety in funds to meet every 
demand. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 21-25; Dec. 
Dig. (S=5ll.] 

2. Stipulations <g=14 — Opération— Amendment of Pleading. 

The effect of a stipulation between a surety and its indemnitor as to 
soirety's items of expense Incurred in defending a suit agalnst it for default 
of the principal Is to amend the complalnt, setUng forth the contract of 
Indemnity and averring the rendition of judgment against the surety for 
a specified sum^ 

[Ed. Note.— For other cases, see Stipulations, Cent. Dig. §§ 24r-37 ; Dec. 
Dig. ®=3l4.] 

S. Evidence <S=»349 — Records of Judicial Pboceedings— AtrmENncATioH— 
Statutoey Pbovisions— Applicabilitt. 

Rev. St. § 905 (Comp. St 1913, § 1519), providlng for the authentlcatlon 

of the records of judicial proceédings of the courts of any state or terrl- 

• tory, applles only to the authentlcatlon of records of judicial proceédings 

,ln the States and terrltorles, and does not provide for the authentlcatlon 

of judicial proceédings In foreign countries. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §| 1384-1387 ; Dea 
Dig. ®=>349.] 

4. Pleading <g=122 — Denial of Mattees on Infoemation and Bblief— Pbe- 

StJMPTIONS. 

To deprlve a défendant of the rlght under the Code of Washington to in- 
terpose a denial on information and belief, the matter so denled must be 
presumptively withln his kaowledge. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. §§■ 249-252; Dec. 
Dig. <S=5l22.] 

5. Pleading (©=122 — Denial of Matters on Infoemation and Belief — Pbej- 

SUMPTION-^"ACCESS TO PuBLIC ReCOEDS." 

A défendant has such presumptive knowledge of his Personal acts or 
tliose of his agent, or of public records to whlch he bas access, or alléga- 
tions of rendition of judgment against hlm, as to deprlve hlm of the rlght 
under the Code of Washington to Interpose a denial thereof on Informatiou 
and belief; but a défendant is not presumed to know matters of record. 
In foreign countries, and the existence thereof he may deny on informa- 
tion and belief, the right of "access to public records" including, not only 

C:=>For other cases see same toptc & KEY-NUMBEB io ail Key-Numbered DigesU ft Indexe» 
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a légal rlght of access, but a reasonable opportunlty to avail oueself of the 
same. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 249-252; Dec. 
Dig. <S=Jl22.] 

6. Pleadino <©=s121 — Denial of Matteks on Information and Beliei^Pbb- 

sumption. 

A citizen and résident of the state of Washington may, on Information 
and belief, deny the existence of a Judicial record of the Soipreme Court of 
British Columbia, for, Ûiough it may be presumed that they are public 
records, it is not reasonable to requlre him to inform himself of the con- 
tents thereof, to qualify himself to answer in a suit against him in the 
United States. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §S 245-248; Dec. 
Dig. ®=>121.] 

7. Indemnity <S=14 — Liability of Indemnitob — Estoppel. 

An indenmitor of a surety, who has notice of the pendency of an action 
against the surety on bis bond, and who has been called on to défend is 
estopped, when sued on his indemnity, to deny the conclusiveness of judg- 
ment rendered. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 41; Dec. Dig. 
<S=14.] 

8. iNDBMNmr ®=»15 — Liability of Indemnitob— Evidence. 

An indenmitor of a surety on a bond of a contractor for work in Brltlsh 
Columbia, who was not made a party to an action in British Columbia 
against the surety on the bond, and who had nothing to do with the con- 
duct of the action, may insist on strict proof of the judgment against the 
surety relied on as a basis for recoverj', for he is not presumed to hâve 
knowledge of the records of courts of foreign countries. 

[Ed. Note.— For other cases, see Indemnity, Cent Dig. §§ 3e-40, 42-47 ; 
Dec. Dig. ®=>15.] 

9. Evidence iS=>349 — Judicial Records — Foreign Counieies— Adthenticitt. 

A certifled copy of a judgment rendered by a court in British Columbia, 
certifled as a true copy by the district registrar, and bearing the impress of 
what purported to be a seal of the court of British Columbia, and cer- 
tificate of the consul gênerai of the United States in Vancouver, to the ef- 
fect that the registrar was duly appointed and commissioned registrar of 
the province of British Columbia, is inadmissible for want of proper au- 
thentication. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1384-1387 ; Dec. 
Dig. <g=>349.] 

10. HUSBAND AND "WlFE <g=3268 OOMMUNITT DeBTS— WHAT AKE. 

A husband and wife liad no finandal Interest in a construction company 
contracting to construct spécial work. The husband, without considéra- 
tion and without the knowledge of the wife, agreed to indemnify the sure- 
ty of the Company at a time the company was constructlng a building for 
the husband and wife, but which building was then substantially complet- 
ed and paid for by the husband. The husband paid, direct, materialmen 
fumishing supplies to the company for other construction work. A stock- 
holder of the company promised to indemnify the husband, who brought 
suit to enforce the agreement. About the time the husband agreed to be- 
come indemnltor, he became surety on notes of the company, and later 
stock of the company was dellvered to his attomeys pending Investigation 
as to whether he would, tn self-protection, undertake to complète the con- 
struction company's work, and he also caused certain property to be deed- 
ed over to another company, of whlch he owned stock, to secure the notes 
on which he was surety. Held, that the liability incurred by the husband 
as indemnltor was not a community debt, and property acqulred by the 

<S=sFor ottier cases eee same toplc & KEY-NUMBER In ail Key-Numberad Dlgests & Indue* 
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liusband and wlfe after thelr marriage was not under tlie laws of Waslilng- 
ton liable therefor, but the husband was alone liable. 

[Kd. Note. — For other cases, see Husband aud Wlfe, Cent. Dig. S 562 ; 
Dec. Dig. <&=^2GS.'] 

At Law. Action by the American Surety Company of New York 
against Peter Sandberg and wife. Conditional judgment for plaintitï. 

W. C. Bristol, of Portland, Or., and Ellis Lewis Garretson, of 
Tacoma, Wasb., for plaintifî. 

Bâtes, Peer & Peterson, of Tacoma, Wasb., for défendants. 

CUSHMAN, District Judge. Plaintifî sues to recover against the 
défendants on account of an agreement entered into by the défend- 
ant Peter Sandberg to indemnify the plaintifif in giving a bond for 
the performance by the Wells Construction Company of a certain 
contract for the construction of a dam and canal in British Columbia 
for the Powell River Paper Company. Plaintifî allèges the bringing 
of a suit in British Columbia against it upon the bond, that it called 
upon the défendant Peter Sandberg to défend that action, and that a 
judgment was obtained in such action against plaintiff in the sum of 
$13,632.94. It allèges that, by paragraph 10 of the indemnity agree- 
ment, set out below, the défendant Peter Sandberg contracted with 
the plaintiiï in the prosecution of the business of the community con- 
sisting of the two défendants, and that the community thereby ob- 
tained the benefit of the continuance of the business of the Wells Con- 
struction Company, and obtained the postponement of payment and 
discharge of indebtedness of Peter Sandberg and the community estate 
and business from liability thereon to said Wells Construction Com- 
pany. Plaintifif asks judgment against Peter Sandberg and Mathilda 
Sandberg, bis wife, to the extent of her interest, whatever it may be, 
for $25,000 and interest, and the additional sum of $1,449.85 and in- 
terest, the latter item on account of plaintiff's expenses in defending 
the suit against it in British Columbia. 

Défendants, by separate answers, deny that either of them or the 
community formed by them was interested in the Wells Construction 
Company's contract with the Powell River Paper Company, and aver 
that Peter Sandberg signed the application for the sole use, benefit, 
and accommodation of the Wells Construction Company, without con- 
sidération to the défendants, or the community, and not in the prose- 
cution of any business of the community. They deny that Peter Sand- 
berg signed the application with any understanding for the postpone- 
ment of payment or discharge of any debt to the Wells Construction 
Company. Défendants interpose gênerai déniais to other portions of 
the complaint, and set out the date of their marriage, a description of 
the community property, and pray for a dismissal of the action, and, 
in the alternative, that, if judgment be rendered against Peter Sand- 
berg, it be against him individually, and that it be adjudged that the 
debt is not an obligation of the community, and that it be adjudged 
that the défendants' property described in the answer is community 
property not subject to the lien of any judgment rendered. 

ig^sFor other cases eee aame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Plaintiff, in its reply, dénies that the défendant Peter Sandberg 
signed the application for the accommodation of the Wells Construc- 
tion Company, and avers that he did so for the benefit and profit of 
both défendants and the community. Plaintif! sets up the récitals of 

?aragraph 10 of the application as représentations of the défendant 
'eter Sandberg that he had an interest in the Wells Construction Com- 
pany's contract and of the benefit to the défendants of plaintiflf's sure- 
tyship, by way of estoppel, and allèges that, at the time Peter Sand- 
berg signed the application, the défendants were indebted to the Wells 
Construction Company to the amount sued for herein. Plaintifï fur- 
ther allèges the giving of notice to Peter Sandberg of the bringing of 
suit against it in British Columbia, in which notice he was called 
upon to défend that action, and allèges that the judgment obtained in 
that action is res adjudicata. 

[ 1 ] In June, 1910, the Wells Construction Company applied to plain- 
tiff for a surety bond in the amount of $25,000. The application was 
denied for want of indemnitors. Thereafter, on the 20th of June 
of the same year, another application was made, signed by the Wells 
Construction Company and, among other indemnitors, the défendant 
Peter Sandberg. This application contained the f ollowing provisions : 

"IV. That the indemnitor wlU perform ail the conditions of said bond, and 
any and ail renewals and extensions thereof, on the part of the indemnitor to 
be performed, and will at ail times indemnify and save the surety hannless 
from and against every claim, demand, liabillty, cost, charge, counsel fee (In- 
cluding fées of spécial counsel whenever by the surety deemed necessary), ex- 
pense, suit, order, judgment, and adjudication whatsoever, and will place the 
surety in funds to meet every such claim, demand, liabillty, cost, charge, coun- 
sel fee, expense, suit, order, judgment, or adjudication against it by reasou 
of such suretyshii>, and any and ail renewals and extensions thereof, and be- 
f ore it shall be required to pay the same. • * * 

"VI. That in the event of the surety deemjng it advisable, or of the Indem- 
nitor requesting the surety, to prosecute or défend or tabe part in any action, 
suit or proceeding, appeal or writ of error, the indemnitor will, on being ad- 
vised of the surety's intent so to do, or on makuig such request, place the sure- 
ty in possession of funds or securities, approved by it, sufficient to defray any 
costs, charges, or expenses which it may incur in so doing, and to diseharge any 
liabillty, order* judgment, or adjudication which may resuit therefrom, or 
from its said suretyship. The indemnitor will not ask or require the surety 
to rcmove, or join in any applicatiou for the removal of, any action or proceed- 
ing from the state court to the fédéral court, in any state where such action 
would in any way afCect the surety's llcense or right to transact busi- 
ness. • * • 

"IX. That, should any claim or demand be made upon the surety by reason 
of such suretyship, the surety shall be at liberty to pay or compromise the 
same, and the voucher or other evideiice of payment, compromise, or settle- 
ment of any claim, demand, liabillty, cost, charge, expense, suit, order, judg- 
ment, or adjudication by reason of such suretyship, shall be prima facie évi- 
dence of the fact and of the extent of the indemnitor's liabillty therefor to the 
surety. * 

"X. That the surety also looks to and relies upon the proi)erty of the Indem- 
nitor, and the income and earnings thereof, and shall also at ail tlmes hâve the 
right to rely upon, look to, and follow and recover out of the property which 
the indemnitor now bas or may hereafter hâve, and the income and earnings 
thereof, for anything due or to become due it, the surety, under this agreement 
Buch suretyship having been by the surety entered Into for the spécial benefit 
of the indemnitor and the spécial benefit and protection of the indemnitor'» 
property, its income and earnings ; the indemnitor being substantially and 
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beneflclally Interested In. the award and performance of such contract and oT> 
talnlng such suretyshlp." 

This application was upon a printed form, evidently prepared by the 
plaintiff. Upon this application, plaintiff executed its bond in the sum 
of $25,000 to the Powell River Paper Company, conditioned for the 
indemnifying of that company against any failure on the part of the 
Wells Construction Company to perform its contract. The évidence 
introduced shows that the défendants were married in 1894; that ail 
of the real property described in their answers is community property. 
In view of the terms of paragraph VI of the application above set out, 
it is not necessary for the plaintiff to prove that it has paid or satisfied 
the judgment obtained against it in order to prevail. 

[2] Plaintiff and défendants hâve stipulated as to plaintiff's items 
of expense incurred in defending the suit in British Columbia in the 
amount of $1,556.20. The effect of this stipulation is to amend the 
complaint to that extent. 

[3] A certified copy of the judgment obtained against it in British 
Columbia was offered by the plaintiff upon the trial. It was objected 
to as not properly certified or authenticated. The copy purports to be 
certified as a true copy by A. B. Pottenger, district registrar. There 
is impressed upon the copy what purports to be the seal of the Suprême 
Court of British Columbia. A certificate is attached of David L,. Wil- 
ber, consul gênerai of the United States of America in Vancouver, B. 
C, to the effect that A. B. Pottenger is a duly appointed and commis- 
sioned registrar of the province of British Columbia. The objection 
made is that there is no certificate by the consul gênerai, or otherwise, 
that the signature to the copy is that of A. B. Pottenger. Further, 
that there is no certificate that A. B. Pottenger is the légal custodian 
of such records and that there is no certificate that the purported seal 
is the seal of said court. 

Section 905, R. S., applies only to the authentication of records of 
judicial proceedings had in the states and territories. It is conceded 
that there is no statute providing for the authentication of judicial pro- 
ceedings in foreign countries. No treaty touching the question has been 
called to the court's attention. Justice Gray in Hilton v. Guyot, 159 
U. S. 113, 228, 16 Sup. Ct. 139, 40 L. Ed. 95, intimâtes that there is 
neither statute law nor treaty on the subject of foreign judgments, 

[4] The défendants in their answers deny upon information and 
belief the allégation of the complaint as to the rendition of the judg- 
ment by the Suprême Court of British Columbia against the plaintiff. 
Plaintiff now contends that, the judgment being a matter of public rec- 
ord, the déniai is insufiîcient. Plaintiff did not move against this déniai 
in the answeç, but raises the question upon the argument after the in- 
troduction of ail the évidence. 

The authorities are not uniform upon the question of whether it is 
incumbent upon the plaintiff to move to strike out such déniai as sham 
in order to take advantage of such a situation. The weight of author- 
ity appears to be that he must do so. 1 Encyc. PI. & Pr. 812, note; 
31 Cyc. 200, 201, note 8. In the case of Wallace v. Bacon (C. C.) 86 
Fed. 553, before Judge Ross, the matter came up on motion to strike 
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the déniais from the answer. Objections of a not dissimilar nature 
hâve been held waived by not moving against them as a step prelim- 
inary to trial. Shepherd v. Baltimore, etc., R. R. Ce, 130 U. S. 426, 
433, 9 Sup. Ct. 598, 32 L. Ed. 970; Keator Lbr. Co. v. Thompson, 144 
U. S. 434, 12 Sup. Ct. 669, 36 L. Ed. 495 ; Town of Denver v. Spo- 
kane Falls, 7 Wash. 226, 229, 34 Pac. 926; Howard v. Hibbs, 22 
Wash. 513, 515, 61 Pac. 159. In Peacock v. United States, 125 Fed. 
583, 60 C. C. A. 389, the motion to strike out a déniai, where there was 
presumptive knowledge on the part of the défendant, was held to be 
the appropriate remedy. Where a motion to strike lies, a failure to in- 
terpose it is held to be a waiver. 31 Cyc. 718, 2. In order to deprive 
the défendants of the right, under the Code, to interpose such déniai, 
the matter so denied must be presumptively within his knowledge. 1 
Encyc. PI. & Pr. 811 ; 31 Cyc. 200. 

[5] The défendant has been held to hâve such presumptive knowl- 
edge, and not allowed to so deny allégations as to his personal acts, or 
those of his agent, or concerning public records to which he has ac- 
cess, or allégations that a judgment had been rendered against him. 
1 Encyc. PI. & Pr. 813, 814. No case has been called to the court's 
attention where it has been held that the défendant is presumed to 
know matters of record in foreign countries, and no persuasive reason 
has been advanced for so holding. The public record, the existence of 
which he may not deny upon information and belief , is a public record 
to which he has access, as the rule is stated in the Encyclopedia of 
Pleading and Practice above cited. A more exact statement of the 
rule is found in 31 Cyc. 200: 

"Nor can faets whicli are readlly accessible, by reason of belng public rec- 
ords, or otherwise, be put in issue by such form of déniai." 

Having access in the sensé in which thèse words are used includes, 
not only the légal right of access, but a reasonable opportunity to avail 
oneself of that right. 

[6] In the complaint it is alleged that both of the défendants are, 
and were at ail times in question, citizens and résidents of the state of 
Washington. It may be presumed that the défendants would hâve 
the right in British Columbia to examine the records of the Suprême 
Court — that is, it may be presumed that they are public records of that 
province; but it is not reasonable to require a citizen of this country 
to joumey to foreign lands to inform himself concerning the contents 
of public records there in order to qualify himself to answer a suit 
brought against him in this country. 

[7] Having had notice of the pendency of the proceedings and been 
called upon to défend, défendant Peter Sandberg is now estopped to 
deny the conclusiveness of any judgment rendered. Robbins v. Chi- 
cago, 4 Wall. 657, 18 L. Ed. 430; Wash. Gaslight Co. v. District of 
Columbia, 161 U. S. 316, 16 Sup. Ct. 564, 40 L. Ed. 712, 719; Com- 
pagnie de Navigation Française v. Burley (D. C.) 183 Fed. 168, af- 
firmed 194 Fed. 335, 115 C. C. A. 199. 

[ 8 ] But, not having been a party to the action in British Columbia, 
nor shown to hâve had anything to do with its conduct, he has a right 
to insist on strict proof of the judgment, unless, in common with ail 
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citizens of this commonwealth, he is presumed to know the contents 
of the records of the courts of British Columbia. Résidents of this 
country are presumed to hâve knowledge of its laws and may be pre- 
sumed to hâve knowledge of its records, but such does not apply to 
either the laws or the records of foreign countries. In Wallace v. Ba- 
con (C. C.) 86 Fed. 553, Judge Ross held a défendant in the Southern 
district of California to hâve presumptive knowledge of the levying 
of an assessment by the Comptroller of the Currency against a nation- 
al bank of the state of Missouri. 

It may be said that the records of the Suprême Court of the prov- 
ince of British Columbia are not so distant as the records of which 
the défendant in that case was presumed to hâve knowledge ; but, un- 
less the fact of their being records of a foreign country is made the 
test, a party might be held to hâve presumptive knowledge of the rec- 
ords in Thibet or Patagonia. A party cannot in reason be required to 
acquaint himself with ail the records of the countries of the globe. To 
draw the line at the boundaries of his own country seenis more reason- 
able than to extcnd it to the confines of Ghristendom, or to the coun- 
tries having the civil or common law, or ail. In Oregon Ry. Co. v. 
Oregon Ry. & Nav. Co. (C. C.) 22 Fed. 245, at pages 247, 248, Judge 
Deady writing the opinion, it is said : 

"Now, upon the facts stated In this case, there can be no presiimptloii that 
the défendant has any Personal knowledge concerning the existence or con- 
tents of the documents made and registered in Great Britain, by means of 
which the plaintifC clalms to hâve becouie a corporation. How can such pre- 
sumptlon arise? The défendant was an utter stranger to the proceeding, and 
there is no évidence that it, or those who represent it, and through whom its 
knowledge niust corne, ever saw or examined the documents for any purpose. 
Neither is a party under any obligation to inform himself concerning any 
matter of fact, so that he may answer an allégation relatlng to it positlvely, 
unless it be to recall and verify that knowledge or information of the matter 
which he once had and is still presumed to bave, but which may bave be- 
come dlm or confused in bis mlnd by reason of the lapse ot time or other 
clrcumstances. And if such a déniai is Improperly made, It may be stricken 
out as sham — manlfestly false, in fact. But it is not for that reason either 
'frivolous' or 'immaterial.' That dépends wholly on tbe cbaractei- of the al- 
légation denied. If that is material, the déniai of ail knowledge or informa- 
tion concerning It is also material," 

This case was reconsidered in (C. C.) 23 Fed. 232. While nothing 
is said in the latter opinion to indicate a change in the rule as announced 
in the former case, the défendant was not allowed to question plaintifï's 
corporate existence ; the effect of the ruling being that, having contract- 
ed with the plaintifï as a corporation, défendant would be estopped to 
deny its corporate existence. Cowie v. Ahrenstedt, 1 Wash. 416, 418. 
419, 25 Pac. 458; Vassault v. Austin, 32 Cal. 597. The latter case is 
cited with approval in 1 Wash. 419, 25 Pac. 458. 

Having reached the conclusion that defendant's déniais were suffi- 
cient, it is not necessary to détermine whether the plaintiff waived its 
right to object to the form of déniai by not interposing a preliminary 
motion to strike f rom the answer. 

[9] No case has been cited holding a record of a foreign judgmenè, 
certified as in this case, admissible in évidence. The only case found 
that appears to sustain its admissibility is an early case in Vermont. 
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Woodbridge v. Austin, 2 Tyler, 364, 4 Am. Dec. 740. It was held in 
this case that the exemplifications of the record of a foreign judicial 
proceeding would be considered prima facie as correct. The great 
weight of authority, however, is to the contrary. 23 Cyc. 1611, 1612, 
note 54. 

"In order that a foreign judgment should be admissible in évidence, It Is 
necessary that the exemplification of it which Is produced should be duly 
authentlcated. And this authentlcation should consist of the seal of the 
court, if it has one, the certificate of the officer In whose custody the record 
remalns, the attestation of the principal Judge of the court to the officiai 
character of the person certifying, and the whole fortified by the certificate 
of the executive department of the state or country and the impress of it* 
great seal." 2 Black on Judgments, p. 840 ; Cniz v. O'Boyle (D. C.) 197 Fed. 
824. 

No reason is shown for any exception in the présent case to the rule 
cmbodied in the foregoing. 

[10] The défendant Mathilda Sandberg had no knowledge that 
Peter Sandberg had signed the application to plaintiflf for its exécution 
of the surety bond. Ail of the évidence is to the effect that neither of 
the défendants had any financial interest in the Wells Construction Com- 
pany; that Peter Sandberg signed the application at the request of 
Simon Mettler, an old friend of his. Joseph Wells, the secretary of the 
Wells Construction Company, also asked him to sign, but he received 
nothing for so doing. There was no understanding that he should re- 
ceive anything. The only matter between the défendants and the 
Wells Construction Company, at the time of signing this application, 
was that the Wells Construction Company was then constructing a 
building for défendants. This building was substantially completed 
and paid for at the time of the signing of this application. It was paid 
for entirely in cash by Peter Sandberg, and there was no considération 
of value passed to either of the défendants on account of the signing of 
the application,, nor was anything contemplated. The Wells Construc- 
tion Company was then in good financial standing. 

Under thèse circumstances, it is clear that the mère fact that the de- 
fendant Peter Sandberg had, at the time of signing the application, 
other contractual relations with the Wells Construction Company, would 
not make him other than an accommodation indemnitor, and, of itself, 
would not make a debt growing out of the indemnity agreement the 
debt of his wife or the community. The fact that Peter Sandberg paid, 
direct, certain materialmen furnishing supplies for the construction of 
the Kentucky Liquor Company building under a contract with the 
Wells Construction Company is not unusual conduct under such cir- 
cumstances. His becoming an indemnitor for the Wells Construction 
Company is inconsistent with the claim that he then feared or believed 
the Wells Construction Company was not financially sound, and that, 
thereby, he would protect any community interest in the completion of 
the Kentucky Liquor Company building. 

The community property statute of the state of Washington pro- 
vides : 

"Proi)erty not acquired or owned, as prescrlbed In sections 2400 and 2408 
[by gift, devise, or inheritance] acquired after maniage by either husband 
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or wife or both, la communlty-property. The husband shall hâve the man- 
agement and control ot community Personal property, wlth a Uke power of 
disposition as he has of hls separate personal property, except he shall not 
devise by will more than one-half thereof." 

Debts incurred by the husband in the prosecution of any business, 
which, if successful, will resuit in profit to the community, are com- 
munity debts. McDonough v. Craig, 10 Wash. 239, 241, 38 Pac. 1034. 
If ail debts incurred by the husband are prima facie community debts, 
as indicated in the foregoing décision, that prima facie presumption 
is conclusively overcome by the évidence in the présent case, showing 
that no profit or benefit could resuit to the community f rom the act of 
Peter Sandberg in signing the application or from the transaction or 
business with which it was connected. In Milne v. Kane, 64 Wash. 
254, 116 Pac. 659, 36 L. R. A. (N. S.) 88, Ann. Cas. 1913 A, 318, and 
Woste V. Rugge, 68 Wash. 90, 122 Pac. 988, where the community was 
held liable for the tort of the husband, it was only so held upon the 
finding that the tort committed by him was while engaged in a busi- 
ness conducted for the benefit of the community. In McGregor v. 
Johnson, 58 Wash. 78, 107 Pac. 1049, 27 L. R. A. (N. S.) 1022, where 
the community was held liable for the successful fraud practiced by 
the husband, it was only so held upon a finding that the wrongf ul profit 
from the fraud enured to the benefit of the community. 

The community is liable where the husband signs an obligation as 
surety or accommodation maker for a corporation in which he is a 
stockholder or director ; but if not interested in such corporation at or 
prior to the time of incurring such obligation, the community is not 
liable. Horton v. Donohoe Kelly Bank Co., 15 Wash. 399, 46 Pac. 
409, 47 Pac. 435; Shuey v. Holmes, 20 Wash. 13, 54 Pac. 540; Shuey 
V. Holmes, 22 Wash. 193, 60 Pac. 402. The community will be es- 
topped to deny the husband's debt incurred for the benefit of the com- 
munity and with the wife's knowledge. McGregor v. Johnson, 58 
Wash. 78, 107 Pac. 1049, 27 L. R. A. (N. S.) 1022: But it will not be 
estopped where the husband incurs the debt without the wife's knowl- 
edge, and it is not in the prosecution of community business, and can- 
not, in the ordinary course, resuit in any benefit to the community. 
Brotton v. Langert, 1 Wash. 73, 23 Pac. 688; Gund v. Parke, 15 Wash. 
393, 46 Pac. 408; Bird v. Steele, 74 Wash. 68, 70, 132 Pac. 724; Spin- 
ning V. Allen, 10 Wash. 570, 39 Pac. 151. 

Another one of the indemnitors, a stockholder in the Wells Con- 
struction Company, promised to indemnify Peter Sandberg for sign- 
ing the application in question. Later Peter Sanberg brought a suit 
to enforce this provision for indemnity. He also, about the time he 
signed the application in question, became security on certain notes of 
the Wells Construction Company. Later, after that company got into 
financial difficulties, its stock was delivered to the attorneys for Peter 
Sandberg, pending an investigation by him as to i^rhether he would 
undertake the completion of the Company's wOrk in British Golumbia 
in order to save himself . He also caused certain property to be deeded 
over to a company of which he owned the stock; the object of such 
transaction being to secure certain notes upon which he had become 
security. The resuit would be an indemnification of himself propor- 
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tioned to the value of the property as transferred. A large amount of 
évidence has been taken in connection with thèse later transactions, 
but nothing more is sHown in any of them than an attempt by Peter 
Sandberg to save himself, so far as he could, from the liability he had 
incurred on account of the Wells Construction Company. There is 
nothing in any of thèse transactions to show in any way a chance of 
benefit or gain to the community. The effect of lessening the loss 
flowing from thèse obligations would not make community business out 
of his separate afifairs. 

Plaintifï is entitled to judgment against Peter Sandberg for its ex- 
penses, fixed by the stipulation at $1,556.20 and interest thereon. This 
case having been tried to the court without a jury, at the time the ex- 
emplification of the record of judgment was offered in évidence by the 
plaintifï, and objection made, the record was admitted tentatively, a 
final ruling being reserved. Having reached the conclusion that the 
objection should hâve been sustained, it is clear that failing to rule 
finally at the time of the offer, the plaintifï may hâve been prejudiced 
in that, if such ruling had then been made, plaintifï could hâve asked 
for a continuance in order to supply a légal authentication of the copy. 
The making of findings and final judgment herein will be delayed 10 
days to afïord the plaintifï an opportunity to move to reopen the case 
for such purpose. 

It is not necessary to détermine whether the récital of interest in 
paragraph 10 of the application estops Peter Sandberg, as he is bound 
in any event. No right of recovery has been established against Ma- 
thilda Sandberg or the community. The debt established is that of 
Peter Sandberg, and the community real estate is not subject to any 
lien on account of the judgment herein. 



RICE V. WILSON et al. 

(District Court, D. Delaware. June 7, 1915.) 

No. 335. 

1, Bqtjitt (©saWl — Pleading Fbaud— Allégations of Facts. 

A blll In a suit founded on fraud must aver particularly the facts con- 
stltnting the fraud. 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. §§ 323-330, 333 ; Dec. 
Dlg. ®=9l41.] 

2. Equity <g=»348 — EviDBNCB— Fraud. 

Fraud justlfylng relief in equity must be strlctly proved. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 20, 728-730 ; Dec. 
Dlg. ®=348.] 
8. Cancellation of Insteuments <S=325 — Geounds— Fbaud. 

A court of equity will not rescind a contract for fraud, where the posi- 
tion of the parties has been so altered by the exécution of the contract, in 
whole or In part, that they cannot be restored approximately to their orig- 
inal position and a rescission would work gross iaequity, but the wronged 
party is usually confined to an action at law. 

[Ed. Note.— For other cases, see Cancellation of Instruments, Dec. Dig. 
<©=>25.] 

a=»For other casea Bee same toplc & KBY-NUMBER in ail Key-Numbered Digeste & Indexes 
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4. INJUKCTION ®=3l47 — Tempoeaet Injunction— Evidence— Sufficienct. 

In a suit to restrain a buyer of corporate stock from votlng the same, or 
disposing of it, on the ground that the stock was obtaine^ by fraud, and 
for a return of the stock, évidence held not to show such fraud in the pro- 
cnrement of the transfer as to justify a preliminary injunction. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 320-322 ; Dec. 
Dig. ®=147.] 

In Equity. Suit by John V. Rice, Jr., against Joseph R, Wilson 
and another. Motion for a prehminary injunction denied, and re- 
straining order dissolved. 

Andrew C. Gray, of Wilmington, Del., for complainant. 
Walter L. Sheppard, of Philadelphia, Pa., for défendants. 

BRADFORD, District Judge. The matter now before the court 
for décision is an appHcation for a preliminary injunction in a suit in 
equity wherein John V. Rice, Jr., a citizen of New Jersey, is complain- 
ant, and Joseph R. Wilson, a citizen of Pennsylvania, and Rice Gaso- 
Hne Rock Drill Company, a corporation and citizen of Delaware, here- 
inafter referred to as the drill company, are défendants. Rice seeks to 
restrain, until the further order of the court, Wilson from voting 2,400 
shares of the common stock and 600 shares of the preferred stock of 
the drill company, alleged to hâve been fraudulently obtained from 
him by Wilson, at any of its meetings; from selling or disposing of 
the said shares of common and preferred stock or transferring or at- 
tempting to hâve transferred the same on the books of the company, 
or otherwise exercising any right therein as owner thereof , and the com- 
pany from transferring or allowing to be transferred on its books 
the said shares of common and preferred stock now standing in Wil- 
son's name, or from receiving, accounting, or in any way considering 
any votes cast at any meeting of the company by virtue of or represent- 
ing the said shares of stock. The bill prays, among other things, that 
Wilson be declared to hâve received the said shares of common and 
preferred stock as the property of and for the benefit and use of Rice ; 
that Wilson be decreed to assign, set over and return the same to Rice ; 
that the title of Rice in and to the same be quieted and confirmed; 
that the same be entered on the company's books in Rice's name; 
and that the company issue to Rice out of the stockholdings of 
Wilson in the company certificates representing the said shares of 
common and preferred stock. Rice allèges in the bill that Wilson 
obtained from him the shares of stock in question by "fraud, ar- 
tifice and misrepresentation," and avers in substance, among other 
things, that on or about December 15, 1912, Rice retained Wilson, 
who is a practicing attorney at law, as counsel to represent him 
in certain business disputes with one Harris Hammond ; that on or 
about December 16, 1912, Wilson represented to Rice that it vvould 
be advisable and necessary to secure, as associate counsel with him, 
Morgan J. O'Brien, stating that O'Brien, owing to bis eminence at the 
Bar, would be of great value in securing an advantageous settlement 
of the matters in dispute between Hammond and himself, and further 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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that by reason of O'Brien's eminence, skill, learning and ability, his 
services were in great demand, and of great value, and further that in 
order to secure O'Brien's services it would be necessary for Rice to 
agrée to pay a fee of $25,000 for the services of Wilson and O'Brien 
relating to the said matters in dispute, the said fee to be equally divided 
between Wilson and O'Brien ; that on or about December 16, 1912, Wil- 
son requested Rice to go with him to O'Brien's ofifices for the purpose 
of inducing Rice to believe in and rely upon représentations made by 
Wilson relative to the employment and rémunération of O'Brien ; that 
Rice believing in and relying upon Wilson's représentations, consented 
that Wilson should retain O'Brien in order to secure the benefit of 
his skill, learning, ability and professional standing, and agreed to 
pay Wilson as a fee for services to be rendered to Rice by Wilson and 
O'Brien, in connection with the said matters in dispute, the said sum 
of $25,000, one-half thereof to be paid by Wilson to O'Brien; that re- 
lying upon and believing in Wilson's représentations, Rice accompanied 
him on or about December 16, 1912, to O'Brien's offices, and on arriv- 
ing there Wilson requested Rice to remain in the gênerai waiting room 
of said offices, while he, Wilson, went into an inner office; that Wilson 
returned in a few minutes with another gentleman to whom Rice was 
introduced but whose name Riçe has forgotten, and who was not 
O'Brien, and no discussion regarding Rice's business was hàd be- 
tween Rice and Wilson and the gentleman so introduced to Rice ; that 
Wilson "at various times and repeatedly from December 16, 1912, 
down to February 10, 1913, falsely and fraudulently represented to 
your orator that he had retained the services of and secured the co- 
opération and assistance" of O'Brien in representing Rice in the adjust- 
ment of his différences with Hammond; that between December 16, 
1912, and February 10, 1913, Wilson falsely represented to Rice that 
he was giving him légal advice "not alone upon his own judgment and 
expérience but upon the judgment and expérience of his reputed asso- 
ciate counsel" and that the advice which Rice received from Wilson 
was in fact the légal advice of O'Brien, in which Wilson concurred ; 
that the différences between Rice and Hammond were adjusted and 
settled and the scheme of such adjustment and settlement was falsely 
represented to Rice by Wilson at various times during the course of 
the dealings between Rice and Wilson as the adjustment and settle- 
ment which was advised and recommended by O'Brien acting in con- 
junction with Wilson as counsel and attorney for Rice ; that during the 
negotiations for the settlement of the différences between Rice and 
Hammond, Wilson requested and induced Rice to assume an indebted- 
ness of $6,500 upon the agreement and promise of Hammond to pay 
$12,500 of the fee agreed to be paid by Rice to Wilson for his own 
and O'Brien's services ; that it was in conséquence of and in reliance 
upon the misrepresentations and artifices of Wilson and the belief aris- 
ing therefrom on the part of Rice that O'Brien had been retained and 
was acting as attorney and counsel for him that Rice agreed to pay 
Wilson a fee of $25,000 to be equally divided between Wilson and 
O'Brien ; that $12,500 of the fee of $25,000 which was assumed by 
Hammond has been settled by the latter by the payment by him to 
225 F.— 11 
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Wilson of $2,500 in cash and the assignment of stock of the drill Com- 
pany of the par value of $50,000; that on or about February 10, 1913, 
in pursuance of his agreement to pay to Wilson the balance of his 
part of the fee of $25,000, Rice, fully relying upon the représentations 
of Wilson that O'Brien had been associated as counsel for him, and 
that O'Brien had been acting as such counsel in the settlement of the 
business différences between him and Hammond, executed to the order 
of Wilson a promissory note for $12,000 payable on demand on ac- 
count of the sum of $12,500 due by Rice to Wilson as his share of the 
fee of $25,000, the balance of $500 having been previously paid in 
cash by Rice to Wilson, and to secure the above mentioned note of 
$12,000 Rice assigned as collatéral 12,476 shares of the common and 
2,500 shares of the preferred stock of the drill company; that from 
the day on which Rice delivered to Wilson the above mentioned note 
for $12,000, the latter repeatedly demanded from Rice payment of the 
same, and on April 30, 1913, Rice still relying upon and believing the 
représentations of Wilson that O'Brien had represented and acted for 
him, and that he, Rice, had had the benefit of the services of the former 
in the settlement of his business différences with Hammond, paid and 
settled the note for $12,000 by assigning and delivering to Wilson the 
shares of common and preferred stock in question, the said stock being 
transferred on the books of the company and standing in the name of 
Wilson ; that Wilson did not retain O'Brien as associate attorney and 
counsel to represent Rice in his business dififerences with Hammond, 
and did not pay to O'Brien any money, stock or other valuable thing 
for services as counsel for Rice, and O'Brien did not perform or ren- 
der any services or service as counsel for Rice, and Wilson's représen- 
tations that O'Brien had been retained and had acted as counsel for 
Rice were false; that in the summer of 1914 Wilson denied to Rice 
that O'Brien had ever been retained by him, and that he had ever so 
stated; that but for the artifices and misrepresentations of Wilson, 
Rice would not hâve agreed to pay the former a fee of $25,000 nor 
would he hâve delivered to Wilson on account of the fee the shares of 
common and preferred stock in question. Other allégations in the bill 
are to the efïect that the authorized capital stock of the drill company 
amounts to $2,500,000 divided into $500,000 of preferred and $2,000,- 
000 of common stock, each share being of the par value of $100 and 
entitled to one vote at the meetings of the company ; that ail of the 
said stock has been issued and is outstanding with the exception of 
1,500 shares of preferred and 1,000 shares of common stock which 
are held in the treasury of the company; that Rice has légal title to 
three shares of the capital stock of the company, and is the équitable 
owner of 10,000 shares of its common and preferred stock now stand- 
ing on its books in the name of William H. Bartlett, the same having 
been transferred by Rice to him in June, 1913, to be held by the latter 
in trust, Bartlett agreeing to vote the same together with his own stock 
at ail meetings of the company "for their mutual and joint interest, in 
order to keep control of the voting power on said stock, and by such 
joint stockholdings control the sélection of the directors and officers 
of the company" ; that Rice is a director and the président of the 
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drill Company, and Wilson intends and proposes to vote the said shares 
of common and preferred stock fraudulently secûred from Rice, or 
to influence the vote of said stock for the élection of directors, other 
than those who might be selected by or agreeable to Rice with intent 
"to endeavor to hâve elected as président of the said company some 
person other than your orator by which the direction of the business 
and financial affairs of the company will be entirely lost to your ora- 
tor, and he will be deprived of the salary and émoluments which he 
would otherwise hâve as président," etc. 

[1-4] The bill abounds in adjectives imputing fraud to Wilson; but 
mère adjectives of fraud cannot supply the place of the averment of 
facts constituting the fraud. Fraud must be not only particularly al- 
leged but strictly proved. Even then it does not follow that it will 
in ail cases justify rescission of the contract touching which fraud has 
been practiced. It is a gênerai, though not a universal rule, that a 
court of, equity will not rescind a contract even on the ground of fraud 
where the position of the parties has been so altered by reason of the 
exécution of the contract, in whole or in part, that they cannot be re- 
stored fully or approximately to their original position and a rescis- 
sion would work gross inequity. In such cases the wronged party 
may generally speaking hâve recourse to an action at law, based upon 
deceit or fraud in order to obtain redress. It is, however, unneces- 
sary to pursue the inquiry when or under what circumstances rescis- 
sion of a contract may be declared and enforced by a court of equity 
on the ground of fraud ; for on the proof s before the court contained 
in the affidavits in connection with the swom bill and answer, I am 
convinced that no fraud on the part of Wilson has been established. 
It is not denied that Rice retained Wilson as his counsel with respect 
to the matters in dispute between Hammond and himself, or that Rice 
agreed to pay Wilson $25,000 as a fee for professional services in that 
connection; or that the adjustment and settlement of such matters 
in dispute was not whoUy successf ul ; or that the sum of $25,000 was 
a proper charge for the services rendered. Indeed it was admitted 
by the soliciter for Rice in open court at the hearing that the adjust- 
ment and settlement effected by Wilson were just as satisfactory as 
if O'Brien had taken an active part in that behalf. But it is alleged 
and claimed in substance by Rice that Wilson at the time of the fixing 
of the fee agreed to secure the services of O'Brien, and pay him one- 
half of it and that Wilson fraudulently omitted to secure such services 
and fraudulently and repeatedly stated to Rice that he had secured them 
and that O'Brien was taking an active part in the adjustment of the 
matters in dispute between Rice and Hammond. 

In opposition to tht contention of Rice, Wilson claims that it was 
not at any time understood or agreed between him and Rice that 
O'Brien should be paid one-half of the $25,000 fee or any part of it, 
but that in .case of litigation growing out of the matters in dispute 
between Rice and Hammond, Wilson would call upon O'Brien for as- 
sistance owing to his ability and professional standing, and that no 
such litigation having occurred O'Brien was not employed by Wilson 
excèpt with respect to the giving of, advice as to the form of the ad- 
justment and settlement between Rice and Hammond, for which a4- 
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vice Wilson paid and satisfied O'Brien. Aside from the bill, three af- 
fidavits hâve been filed on behalf of Rice by C. Fisk Thompson, wlio 
was bookkeeper and gênerai office manager of the Rice Gas Engine 
Company, of w^hich Rice was vice-président and gênerai manager, Mary 
Graham Rice, Rice's sister, and Helen A. Flynn, a director of the 
drill Company and employed by Rice as stenographer. Thompson states 
in his affidavit : 

"One evening about December 1912 Mr. Rice decided to retain Joseph R. 
Wilson, one of the respondents above mentloned, as counsel to look after his 
Interests in the settlement with Mr. Harris Hammond. Mr. Wilson came to 
Mr. Rice's house In the evening. There were présent Mr. Wilson, Mr. Rice 
and myself in the livingroom at the Bonaparte Parb Mansion. Mr, Rice 
and I both stated to Mr. Wilson the différences existing between Mr. Rice and 
Mr. Hammond. Mr. Wilson thereupon stated that thls was an Important 
case in his estimation, and that there were two ways in which the matter 
should be handled, namely, either to file three bills in equity, or to handle 
it in a diplomatie way, and he sald that he knew just the man in New York 
City to associate with him, and mentioned the name of Morgan J. O'Brien, 
Esq., a practiclng lawj'er of New York City, stating that he had been for 
raany years the presiding judge of one of the courts in New York City. 
A few evenings subséquent to this I saw Mr. Wilson upon his retum from New 
York City, and Mr. Wilson sald to me, 'Mr. Thompson, I am so anxious to wln 
this case that I hâve associated with me Mr. Morgan J. O'Brien, one of the 
biggest lawyers in New York City, a man who was for thirty years the pre- 
siding judge of a court in New York City (the name of which he mentioned 
but which I hâve forgotten) and I am going to pay him one-half of my fee.' " 

Rice's sister in her affidavit states: 

"During the latter part of January, A. D. 1912, I was visiting my brother at 
the Bonaparte Mansion at Bordentown, New Jersey, and there learned that 
certain business disputes between my brother, John V. Rice, Jr., and Harris 
Hammond were approaching a settlement. Joseph R. Wilson, one of the 
respondents in tlie above entitled cause, was présent and acting as my broth- 
er's attorney and dlscussed with my brother, the sald John V. Rice, in my 
présence, the terms of sald settlement I expressed amazement at the amount 
of the fee for légal services, it being stated as twenty-five tlioiisand dollars, 
when the said Joseph R. Wilson stated to me that Morgan J. O'Brien had been 
associated as counsel with him, and had acted as my brother's counsel in the 
difflcultles between Mm and the said Harris Hammond, and that because of 
Mr. O'Brien's great légal learnlng and standing as a member of the Bar 
he could not be obtalned as counsel except upon the payment of a large 
amount of money, and that the proposed fee of twenty-five thousand dollars 
was to be shared between the sald Morgan J. O'Brien and the said Joseph R. 
Wilson." 

Helen A. Flynn in her affidavit states that the letter shown in Ex- 
hibit E attached to the answer of Wilson was typewritten by her at 
Wilson's dictation, and at his request signed by Rice. I attach little 
or no importance to the last mentioned affidavit. Wilson in paragraph 
12 of his answer had erroneously stated that the letter disclosed in 
Exhibit E was in the handwriting of Rice, but subsequently in an 
amendment to his answer states that the error was occasioned by a 
mistake on the part of his counsel who drafted the answer, in confus- 
ing "the aforesaid letter of February 10, 1913, with the prèvious letter 
of January 7, 1913, a copy of which is appended to the answer marked 
Exhibit C," Wilson failing to notice the error prior to verifying the 
answer. Rice in the letter contained in Exhibit E, however, and ad- 
dressed to Wilson, states : 
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"This îs to certify that the settlement made to-day Is In complète compli- 
aiice with the agreement oî settlement made by you with Mr. Hamiuond, 
January 6, 1913, and is satisfactory in every way to me." 

It does not directly or indirectly refer to the contested point whether 
Wilson agreed with Rice to pay one-half of the stipulated fee to 
O'Brien. With respect to the affidavit of Mary Graham Rice, it is 
proper to say first, that she is the sister of Rice, secondly, that she 
States that the business disputes between Rice and Hammond were ap- 
proaching a settlement in the latter part of January, 1912, some eleven 
months before Rice retained Wilson as his counsel, and thirdly, that 
she does not impute to Wilson any statement that O'Brien was to re- 
ceive one-half of the agreed fiee or any other proportion, but only that 
the fee was to be shared between O'Brien and Wilson. I am satisfied 
that the affiant omitted the essential qualification that Wilson would 
secure the services of O'Brien only with respect to any litigation that 
might arise in New York. The affidavit of Thompson lends some sup- 
port to the contention of Rice, but is outweighed and refuted by Wil- 
son's answer in connection with the affidavits of William McK. Morris 
and Morgan J. O'Brien in connection with documentary évidence in 
the case. Morris, who is the vice-président of the First National Bank 
of Bordentown, and secretary and treasurer of Morris and Company 
of Groveville, New Jersey, states in his affidavit: 

"I was présent on the night of December 18, 1912, when John V. Rice, Jr., 
retained Joseph R. Wilson as counsel In his case against Hari'is Hammond. 
It took place in the Bonaparte Mansion at Bordentown. Rice sent his car 
for me, and I arrived at the mansion a little after 8:00 p. m. Rice took 
me at once into the sitting-room wliere Mr. Wilson was sitting, and presented 
me to him. Mr. Wilson and Mr. Rice discussed the case In my présence for 
nearly four hours, and Mr. Wilson mapped out his plan of action. At the ex- 
piration of time, Rice asked me to go into another room, and he told me thàt 
he had agreed to pay Mr. Wilson twenty-flve thousand dollars to represent 
him against Hammond. * * * i told Rice that I thought the fee was a 
blg one. He praised Mr. Wilson higher than the skies, and said that he was 
the man to get Mm out of his dlfficulties, as he had done before when his 
previous cases looked almost hopeless, and that he was wlUing to pay him 
that fee. He said, 'Why, If he wins against Hammond, that fee wont be 
anything.' He said that Mr. Wilson had gone over the case with him 
thoroughly, and had spent an entire day and a night and until 2:00 o'clock the 
next morning going over It with him. * * « After thls was completed 
Mr. Wilson said to Rice, 'Our agreement should be in wrlting,' and Rice said, 
'Well, you Write it out and I wiU copy it.' He got a pendl and paper and 
Mr. Wilson wrote out two f orms of letters, in one of whieh Rice retained 
him as counsel, and in the other stated that he was to recelre a fee of twenty- 
five thousand dollars. BIce took thèse two drafts, prepared by Mr. Wilson, 
and went Into another room and came back with them both wrltten ta his 
own handwriting. I know thls because Mr. Wilson handed them both to me 
to read. During the discussion between Mr. Wilson and Mr. Rice, before Rice 
took me out of the room, Mr. Wilson said that If any Court work was 
necessary In New York that he knew Judge Morgan J. O'Brien who stood 
very high, and he could go to him if necessarj', but that he had every confi- 
dence that he could handle this alone, wlthout the assistance of anybody. He 
said, '1 may décide to go over the case with Judge O'Brien before seeiug Ham- 
mond.' This was the only référence made to Judge O'Brien. I hâve 
read a bill of complaint by Rice agalnEtt Wilson in whlch he says that Mor- 
gan J. O'Brien was to hâve half the fee. Nothlng was elther said or suggested 
with respect to Judge O'Brien being assoclate counsel with Mr. WUsoa, or 
that any part ot Mr. WUson's fee Was to go to him." 
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O'Brien in his affidavit states: 

"My flrst knowledge of the matters reclted in the bill of complalat afore- 
said was derived through an interview on or aboiit Deceml)er 20, 1912, in my 
office witli Mr. Wilson. Mr. Wilson first interviewed me alone and explalned 
to me that he liad been retained by Mr. Rlce to represent him in certain nego- 
tlatlons and litigation if necessary in connection with certain controversies 
between Ri ce and Harris Hammond of New York Oity. He showed me his 
contract witli Rlce in wrlting, whereby Rice undertook to pay him $25,000 for 
his professional services to be rendered in connection with thèse matters. He 
stated to me that in the event of litigation In New York City he might re- 
quire my assistance In association, with him, and would like to feel he could 
call upon me for such service should it be necessary. He stated to me that 
whatever service he might require of me in connection vfith thèse matters, he 
would compensate me for on a basis satisfactory to me. Mr. Wilson subse- 
quently called to see me on a number of occasions and advlsed me of the prog- 
ress he was making in his negotiatlons with Mr. Hammond. Mr. Wilson sub- 
sequently informed me that he had effected an agreement of adjustment 
between Messrs. Rice and Hammond that was satisfactory to ail parties. I 
had no part, however, in the negotiatlons or consummation of this agreement. 
* * * My relations with the whole matter were persoual and professional 
with Mr. Wilson as his associate, and in no sensé did I enter Into officiai re- 
lation with Mr. Rice as his counsel. I had no claim for services agalnst Mr. 
Rice, and hâve never made any. I look to Mr. Wilson for my compensation 
and am satisfied with the adjustment whlch I hâve made with him respect- 
Ing the same." 

Wilson in his affidavit of March 13, 1915, subsequently dénies that 
he ever had any conversation with Mary Graham Rice respecting the 
fee which Rice had previously agreed to pay him, or respecting his 
prof,essional relations with O'Brien, or that he at any time discussed 
with C. Fisk Thompson either his fee or the association of O'Brien 
with him in representing Rice against Hammond or that he said to 
Thompson that he was going to pay O'Brien one-half of his fee or any 
part thereof. 

While, as above appears, there is conflict in this case between the 
affidavits filed in behalf of the respective parties, and also between the 
bill and answer, a decided and controlling prépondérance of the évi- 
dence, including that which is documentary, is against the contention 
of Rice that Wilson deceived or practiced any fraud upon him touch- 
ing the employment of O'Brien in connection with the adjustment of 
the matters in dispute between Rice and Hammond. Exhibit A at- 
tached to the answer sets forth a letter of, Rice addressed to Wilson 
dated December 18, 1912, in which Rice says: 

"I hereby employ and retahi you as chlef counsel in ail my affairs relatiug 
to my business transactions and disputes with Harris Hammond, with full pow- 
er to compromise, settle and adjust the same as fully as I could do myself, 
hereby ratlfying and confirming anything that you may do in the premises, and 
binding myself to abide tliereby." 

In a supplementary letter of Rice addressed to Wilson on the same 
day (Exhibit B) he said : 

"In considération of your aeceptance of my appointment of you as ehief 
counsel, to represent me in ail my affairs relatiug to my business ti-ansactions 
and disputes with Mr. Harris Hammond of Kew ïork and Bordentown, son of 
John Hayes Hammond, I hereby agrée to pay you a fee of twenty-flve thousand 
($25,000.00) dollars, on the settlement of such business transactions and dis- 
putes, whether the settlement be effected by suit and Judgment or decree of 
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the court or by compromise, and irrespective of the time consumed, be it short 
or long." 

In a letter signed by Rice and addressed to Wilson January 7, 1913, 
shown in Exhibit C attached to the answer Rice says : 

"It seems impossible for me to express In words my appréciation of your 
marvelous ability in so quickly and successfully settling ail tbe disputes and 
diflaeultles between Mr. Harris Hammond and myself, in connection with the 
Bonaparte Park proi>erty at Bordentown, the Rice Gas Engine Company and 
the Rice Gasoline Rock Drill patents, involving nearly $4,000,000. You hâve 
brilliantly earned your fee of twenty-five thousand dollars, and this is not the 
limit of my appréciation. Among other things, I offer you a directorship in 
the Rice Gasoline Rock Drill Company and also invite you to be its chief coun- 
sel, and again expressuig my etemal gratitude for your great achievement in 
my behalf, I am always your friend and debtor." 

It appears that this letter was the resuit of a request on the part 
of Wilson that Rice should give him a letter of appréciation of what he 
had done for him ; that Rice began to write such a letter and that Wil- 
son interrupted him and said it would not do ; that Rice asked Wilson 
what he wanted him to say and Wilson told him he must write a strong 
letter ; that Rice then asked Wilson if he would write it, stating that he, 
Rice, would copy it ; that thereupon Wilson wrote the letter and Rice 
copied it as written by the former for Rice's signature. In référence 
to this letter Rice in the same affidavit says : 

"I had been under a considérable strain owlng to business worries at the 
time, and on the night in question was extremely nervous and upset, owing to 
such business strain, and also to excessive drinking, in which I had been in- 
dulging for some time on account of the strain I was under. I was so re- 
lieved when Mr. Wilson told me that ail my business disputes with the said 
Hammond had been settled advantageously to me, that I was glad to sign, in 
my then condition, any letter that Mr. Wilson presented to me." 

Whatever may be said or thought of the taste displayed by Wilson 
in thus securing from Rice the above letter, the fact remains that 
there is no déniai by Rice of the truthfulness of its statements; nor 
is there any claim made by Rice that he did not know or fully ap- 
preciate the contents of the letter he thus signed. Further whatever 
may hâve been the nervous condition of Rice on that occasion it is to 
be observed that in his affidavit made over two years afterwards he 
expressly recognizes that "ail my business disputes with the said Ham- 
mond had been settled advantageously to me." In that letter there is 
not a hint or suggestion as to the association of O'Brien with Wilson in 
the settlement of the matters in dispute or of any right on the part of 
O'Brien to receive any portion of the $25,000 fee. On the contrary 
the ténor and spirit of'the letter are inconsistent with such an idea, 
Rice saying, "You hâve brilliantly earned your fee of twenty-five 
thousand dollars." But in whatever light the letter of January 7, 1913, 
might be viewed, aside from other documentary évidence, it must be 
taken in connection with the letters contained in Exhibits A and B and 
in affidavits on behalf of Wilson. No documentary évidence is dis- 
closed in the case, other than that contained in Exhibits A, B, and C, 
touching the employment by Rice of counsel to adjust his matters 
in dispute with Hammond, If it be true that Rice had been led to 
believe that the employment by Wilson of O'Brien was a matter of 
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such moment as Rice now contends it was, and if thcrc was an oral 
understanding that one-half of the total fee of $25,000 was to go lo 
O'Brien, and Wilson was to hâve only the remaining half, it is re- 
markable and unaccountable that there should be a total omission of 
any stipulation to that eiïect in either of the two above mentioned 
letters, Exhibits A and B. Rice was of full âge and a man of intel- 
ligence on his own showing and there is no évidence that he was at the 
time thèse letters were written either intoxicated or insane. He does 
not anywhere state that he did not know what he was doing when he 
signed them, nor has he produced any évidence on the part of any 
friend, relative or other person to show that he was not capable of 
fuUy understanding and appreciating the purport of the letters written 
by him. Further, if it be true that Rice was led by Wilson to believe 
that O'Brien had taken an active, efficient and principal part in the 
eminently successful and satisfactory adjustment of the matters in dis- 
pute between Hammond and himself, it is also remarkable and un- 
accountable that he should wholly hâve omitted to testify to Hammond 
his high appréciation of his valuable services, Rice states in the biil that 
during the p€riod between December 16, 1912, and February 10, 1913, 
Wilson represented to him that he was advising him not alone upon 
his own judgment and expérience, but upon the judgment and ex- 
périence of O'Brien, and that the advice which Rice received was in 
point of fact the advice of O'Brien in which Wilson concurred, and 
further that Wilson represented to Rice during that period covering 
the date of Rice's letter of appréciation to Wilson that the adjustment 
and settlement agreed upon with Hammond was advised and recom- 
mended by O'Brien in conjunction with Wilson; and further, that it 
was not until long after, namely, in the midsummer of 1914 that Rice 
received any definite information that O'Brien had not been retained 
by Wilson. Under thèse circumstances if the statement by Rice is 
correct, it is difficult, if not impossible, to conceive of any reason why 
he should hâve wholly omitted while writing eulogistically to Wilson 
to say a word of commendation oj- récognition of what according to his 
own statement he was led to believe had been vitally important profes- 
sional service on the part of 0''Brien of which he had had tlie benefit. 
That it does not appear that Rice in any manner or to the slightest ex- 
tent recognized directly or indirectly that the resuit with wliich he was 
so well pleased was the work in whole or in part of O'Brien, whiie 
in full accord with the contention of Wilson, serves to render the cor- 
rectness of the statements of Rice as to his alleged understanding of 
the professional relationship of O'Brien to himself too improbable for 
acceptance. The principal object of this suit is evidently the coutrol 
by Rica of the management and direction of the affairs of the drill 
Company. Aside from such an intention no sufficient reason appears 
for this litigation. It seems the height of unreason that Rice after 
obtaining ail he had considered himself entitled to should complaiu 
because the lawyer who rendered the service, clearly shown by the 
admission of Rice to hâve been worth the $25,000 fee, actively con- 
ducted the negotiations himself instead of employing sorae other at- 
torney to help him ; and this court cannot assume and does not believe 
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that, even if a false représentation had been made by Wilson as to the 
employment of O'Brien, Rice would hâve brought this suit for the 
recovery of the shares of stock in question, aside from the securing of 
control over the management and direction of the afïairs of the Com- 
pany. The évidence taken as a whole bas satisfied me beyond reason- 
able doubt that the contention made by Rice in this case cannot be sus- 
tained. 

The motion for a preliminary injunction must be denied, and the 
restraining order dissolved, with costs. 



THE OOZCO. 

(Dlstrirt Court, W. D. Washington, N. D. Jnne 19, 1915.) 

No. 2832. 

1. SHrppiNG ®=>73 — IjIability fob Torts — IjAW Governinq — "High Sea." 

The term "high sea" does not apply to the waters of a port or harbor, 
and while a tort committed on the high sea is amenable to the law of the 
ship's flag, one committed on a vessel in the port or harbor of another 
country is governed, as to the rlghts of the person injured, exclusively by 
the law of such country. 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dig. "Ss^TS. 

Fbr other définitions, see Words and Phrases, First and Second Séries, 
High Seas.] 

2. Makitime Liens <S=>1 — Ijaw Creating. 

A maritime lien is a matter of substantive law and not of procédure, 
and cannot be created by the courts. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. | 1; Dec. 
Dig. <g=l.] 

3. Shipping <3=573 — Suit in Rem fob Maritime Tort— Law Governiho. 

A stevedore, injured through the fault of those in charge of a yessel 
which he was helping to discharge in a port of BrlUsh ColumMa, the laws 
of which country do not give a lien for such injury, cannot maintain a suit 
in rem against the vessel therefor in a court of admlralty of the United 
States. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. <S=>73.] 

In Admiralty. Suit by Joseph H. O'Brien, by bis guardian Henry 
J. Gorin, against the steamship Cuzco, Aktieselskabet Cuzco, claimant. 
On exceptions to spécial plea. Overruled. 

The amended libel allèges, in substance, that the libelant, Joseph H. O'Brien, 
is a citizen of the TJnited States of America, a résident of this district, and 
on the 3d of March, 1913, was adjudged by the state court to be non compos 
mentis, and Henry J. Gorin was appoiuted his guardian, and that this action 
Is commenced by authorizatlon of the state court ; that the steamship Cuzco 
is engaged in navigating the high seas and waters of Puget Sound, aad was 
at the time of filing the libel, lylng in the harbor of Seattle, and further al- 
lèges (paragraph 3): "That on or about the lOth day of Oetober, 1912, the 
said steamsliip was lying at the chemical docks at Victoria, Britlsh Columbia, 
discharging a cargo of niter, and libelant, Joseph 0"Brien was, with other 
laborers or stevedores, assisting in discharging said cargo from said ship tm- 
der the supervision of the captain and mate of said ship aud uuder the im- 
ujediate direction of oue John Hanley, hatch tender, whose said orders libelant 
was compelled to obey. That at about the hour of 2;30 o'clock p. m. of said 

â=s>For other cases see same topic SKEY-NUMBER in ail Key-Numbered DlKesu & Indexes 
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lOth day ol October, 1912, the said cargo had been fuUy discharged, and un- 
der the orders and direction of said Hanley and one John Doe, the mate of 
the steamship Ouzco, whose name is now unknown to libelant, tliis libelant 
and other stevedores began to prépare the said steamship for sailing, and 
while this was being done, as aforesaid, libelant was ordered by the said 
hatch tender, John Hanley, and said mate to hurriedly replace the No. 3 
hatch. That libelant, to the best of bis ability, using ail necessary care, 
sklll, and caution, immediately attempted to carry this order into exécution, 
but while so doing, without any fault or négligence on his part, he fell through 
the said hatchway, a distance of approximately 30 feet, striking upon his 
head and shoulder. That libelant thereafter suffered a deep gash upon the 
head and a fracture of the skull, ail of which injuries were treated at the 
Sisters' Hospital, Victoria, B. C, until said Joseph O'Brien was removed to 
the asylum for the insane at New Westminster, lîritish Oolumbia for treat- 
ment, at which latter place he remaiued for a period of 15 montbs, during ail 
of said time being wlioUy non compos mentis as a resuit of the said fall. 
That said Joseph O'Brien's mind is not now clear, nor is he yet rational and 
sane, nor will he ever be, and his mind and memory are permanently im- 
paired; that said Joseph O'Brien will be preveuted forever from doing any 
manner of work or labor whatsoever to support hiuiself, and will always be 
helpless and dépendent upon others, or upon charity as a resuit of said in- 
juries sustained by him, as aforesaid. That at the time libelant was injured 
he was worklng as a stevedore for a stevedoring eompany known as the Em- 
pire Stevedorlng Company, and wMch libelant believes to hâve been a cor- 
poration. That said stevedoring eompany was employed by the master of said 
steamship Cuzco and had a contract v»'ith said master and the owners of said 
vessel to discharge freight therefrom, and the work of replacing said hatch 
was a part of the work contemplated by the employment of said stevedoring 
eompany by said master and tlie owners of said ship, and libelant was at a 
place where he was required to be and where the master and owners of said 
ship expected him and others would be, pursuant to and under the authority 
of said employment and contract, whereby said stevedoring eompany was to 
employ and use men in discharging the cargo from said stiip" — and then 
allèges acts of négligence on the part of the ship which resulted in his injury, 
and asks damages in the sum of $25,000, and prays that monition issue against 
the steamer by attachment, etc., and the vessel be condemned and sold to pay 
libelant's claim and costs. Olaimant bas filed a plea and answer to tho 
amended libel, stating, in substance, that it is the sole owner of the Ouzco, 
her tackle, machinery, etc., that claimant is a corporation of the kingdom of 
Norway, and that the tort set forth did take place on board the steamship 
Cuzco at a time when the said steamship was lying at the docks in the city 
of Victoria, province of British Oolumbia, Dominion of Canada, and that by 
the law of the province of British Oolumbia, Dominion of Canada, in force 
at the time of the tort complained of, no maritive lien against the steamship 
Ouzco existed for the tort set forth, if any such tort did take place, and "that 
this honorable court, by reason of the matters and thlngs so above propounded 
and articulated, bas not jurisdiction, and ought not to proceed to enforce the 
claim alleged in the amended libel;" and then, without waiving any of ita 
rights under the plea, answers the libel and dénies the allégations contained 
therein. It is stipulated that the issue raised by the sufficiency of the plea 
shall be determined by the court without préjudice to the answer of claim- 
ant, and before further proeeedings are taken, so that if sustained, expense 
incident to the taking of testimony would not be incurred. 

George Oison and J. Grattan O'Bryan, both of Seattle, Wash., 
for libelant. 

Hughes, McMicken, Dovell & Ramsey and Otto B. Rupp, ail of 
Seattle, Wash., for claimant. 

NETERER, District Judge (after stating the facts as above). The 
record is conclusive that at the time of the injury libelant was en- 
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gaged as a stevedore în discharging the cargo from a vessel owned 
by a Norvvegian corporation, while the vessel was lying at the docks 
at Victoria, British Columbia. The exceptions, for the purposes of 
this issue, admit that no maritime lien existed against the Cuzco under 
the law of British Columbia. The question for the court now is to 
détermine whether the rights of the parties are governed by the lex 
loci delicti or by the lex fori, and whether an action in rem is of the 
substantive law of British Columbia, or only a form of procédure or 
process of the court of the United States. 

Attention is first directed as to what law détermines the right of 
the parties. Proctors for claimant hâve learnedly elaborated upon the 
issue, and bave called attention to comment of eminent jurists, from 
Bartolus, the Italian jurist of the fourteenth century, who declared 
that an action for tort is governed by the law of the place where the 
tort arose (Bartolus on Conflict of L,aws, c. 2, Oxford Univ. Press 
Ed. 1914, p. 23) as well as the contrary view held by Savigny and 
his followers, and the fact that the doctrine laid down by Savigny 
is not unchallenged even in Germany, and hâve quoted from the mon- 
umental work on Private International Law, by Dr. Bar, the assessor 
to the Royal Court of Hanover, a jurist of eminence, who, after say- 
ing that Wachter and Savigny are the only authorities who challenge 
the rule announced by Bartolus, says : 

"TMs reasoning, however, overlooks the fact that a state can make no claim 
to rule men's conduet and behavior except withln its own boundaries, and 
that a rule of conduet, whleh may be quite proper wlthin our terrltory, may 
possibly be unsuitable for any other. The resuit is: ITlrst, that in any case con- 
duet which does not give a right to damages or penalty by the law of the place 
where the act is committed cannot hâve this effeet if the action be raised in 
another country. The opposite view plainly implies an invasion of the sov- 
ereign povrer of the state within whose terrltory the act In question has 
taken place. * ♦ * To détermine the matter by the lex forl, where the 
lex loci actus gives no claim, or one that does not go so far, is utterly unjust, 
and ail the more that it rests on the good pleasure of the pursuer in many 
cases whether the action shall be raised at this or at that place. * • • 
The great balance of opinion at the présent tlme on the continent of Europe 
is in favor of detennining obligations ex delictis by the lex loci actus, at 
least in so far as the question of damages is concemed. Whereas the law of 
England and that of the United States seem only to sanction claims upon 
deliets or quasi delicts, in so far as thèse claims are good both by the 1er 
fori and the lex loci actus." Bar's Private International Law, par. 286 
(translation by G. R. GiUespie [2d Ed.] Edinborough, 18&2). 

Many sayings by recognized commentators are cited by claimant 
in support of its contention. 

"There Is no doubt of the gênerai rule that when an action Is brought In 
one country for acts which hâve taken place in another, the rights and merits 
of the case are to be decided by the law of the place where the acts oc- 
curred." Wheaton on International Law, pt. 2, c. 2, par. 144a (4th English 
Ed. p. 229). 

"The reciprocal rights and duties of the parties and the défenses that may 
be invoked to escape liability for a breach of duty are governed by the law 
of the place where the tort occurred, rather than by the law of the forum." 
Wharton on Conflict of Laws (3d Ed.) par. 478b. 

"Whether an act done in a foreign country is or is not a tort (I. e., a wrongi 
for which an action can be brought In England) dépends upon the combineû 
effeet of the law of the country where the act is done (lex lod delicti com- 
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missi) and of the law of England (lex fori). Dicev on Conflict of Laws (2d 
Ed. 1908) p. 645. 

"The wroiigfulness of the conduct complalned of as a cause of action in 
tort is deteruiined: (a) By the les locl, and not by the lex fori; and ordi- 
narily (b) by the state of facts existiug at the commencement of the action." 
Jagsard on Torts, p. 102. 

Whatever the ruie may be in other civilized countries of the world, 
the Suprême Court of the United States, in 1838, through Chief Jus- 
tice Taney, in Smith et al. v. Condry, 1 How. 28, 11 L. Ed. 35, 
held that the question of whether there is a légal liability for the 
conséquences of a collision in an English port raust be determined 
by the law of England. Libelant contends that the tort is a maritime 
tort, committed while the vessel was "on navigable waters (at the 
wharf at Victoria, B. C.)" and therefore within the jurisdiction of 
this court as a court of admiralty, and that the admiralty law of the 
United States, or the lex fori, should control, and cites The Brantf ord 
City (D. C.) 29 Fed. 383 ; Eider Dempster Shipping Ce. v. Pouppirt, 
125 Fed. 732, 60 C. C. A. 500 ; Panama Ry. Co. v. Napier Shipping 
Co., 166 U. S. 285, 17 Sup. Ct. 572, 41 L. Ed. 1004; The Scotland, 
105 U. S. 30, 26 L. Ed. 1001; The Belgenland v. Jensen, 114 U. S. 
355, 5 Sup. Ct. 860, 29 L. Ed. 152 — and cites in support of the right 
of a stevedore to recover damages for injuries received in loading 
a ship through the neghgence of the vessel or its master or officers 
in charge, while in the employ of a master stevedore, The Anaces, 
93 Fed. 240, 34 C. C. A. 558; The Troop, 128 Fed. 856, '63 C. C. 
A. 584; The Brookby (D. C.) 165 Fed. 95, and The General De Sonis 
(D. C.) 179 Fed. 126. This court has held that a stevedore injured 
through the négligence of the vessel while engaged in loading or 
unloading a ship is entitled to recover damages sustained. The Rupert 
City (D. C.) 213 Fed. 263. 

Judge Brown, in The Brantford (D. C.) supra, at page 382 of 29 
Fed., said: 

"It is well settled, however, that responslbility for torts committed within 
the exclusive jurisdiction of the country of the forum, and afCectiug its own 
citizens, are determined according to its own laws" 

— and further says: 

"It is only as respects tortious acts committed beyond its Jurisdiction that 
any doubt has existed as to the remedy to be afforded. In the latter cases, 
the prindple generally accepted is that, to entitle the suitor to recover in a 
f oreign forum, the act must hâve been tortious according to the law of the 
jurisdiction whereia it was committed, as weU as by the law of the forum. 
West. Int Law, par. 186; Whart Confl. Laws, pars. 475-478; Foote, l'riv. 
Int. Law, 393, 410 ; Phillips v: Byre, L. R. 4 Q. B. 225. But inasmuch as the 
hlgh seas are the common ground of ail nations, and are not governed by the 
merely municipal laws of either, the quality of acts committed on the hlgh 
seas, as between persons or ships belonging to différent nations, whose laws 
are différent, is determined by the maritime law as accepted and adminis- 
tered in the forum where the suit is prosecuted. Hence acts, tortious by the 
law of England, if committed on the high seas, are actionable in England, 
though nôt tortious by the mimicipal law of the defendant's domicile, or of tlie 
shlp's flag; and, in gênerai, the law of the tiag has no application to torts 
committed on the hlgh seas, as between persons or ships of différent countriisi 
having différent laws. Foote, Prlv. Int. Law, 398, 403; Mars. Coll. (2d Ed.! 
208, 209, 212. The point was distinctly prpsented and so adjudged, in the 
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case of The Léon, 6 Prob. DIv. 148. The same rule In thla country has been 
repeatediy afflrmed by the Suprême Court The Scotland, 105 U. S. 24, 2'.J 
[26 L. Ed. 1001] ; The Belgenland, 114 U. S. 355 [5 Sup. Ct 860, 29 L. Ed. 152]." 

This was an action to recover for the loss of cattle through nég- 
ligence of the ship, in that they were improperly stowed, and that the 
fittings for the cattle and ventilation were insufEcient, and the navi- 
gation unskiliful and négligent. Acts of négligence were denied and 
stipulations in the bill of lading were set up as a further défense. 
The conclusion of Justice Brown in that case upon which he retained 
jurisdiction was based, not upon any négligence upon the high seas, 
but rather upon the contract made in the United States, as well as 
the recitation in the bill of lading. The négligence, it was found, 
arose within the United States and in part upon the high seas, and 
Judge Brown held that since acts complained against were committed 
in the United States and upon the high seas, this court should retain 
jurisdiction. 

In Elder Dempster Shipping Co. v. Pouppirt, supra, libelant was 
an American citizen shipping from an American port, and was in- 
jured upon the high seas. 

In The Egyptian (D. C.) 36 Fed. 711, it was held that the juris- 
diction of the high court of admiralty of England does not extend 
to a claim for damages by a seaman for personal injuries received 
on board an English ship while within the body of a county of Eng- 
land, and that an American citizen couid not maintain a proceeding 
in rem for personal injuries received on board an English ship while 
within the English territorial waters, but was governed by the law 
of England. 

The issue hère is not as to the jurisdiction of this court as an 
admiralty court to entertain the complaint made, but rather as to 
the law which should govern, there being a différence between the 
law of British Columbia and the law of the United States with re- 
lation to such a complaint. The authorities cited by libelant are not 
convincing, and therefore not controlling, and while the décisions 
upon issues raised upon the enforcement of common-law rights are not 
taken as précédents in admiralty, yet where the principle involved is 
with relation to the law which should control or govern an alleged 
wrong, I think the same principle applies in the détermination of com- 
mon-law liabilities as obtains with relation to rights enforceable in ad- 
miralty. The Suprême Court of the United States does not seem to 
hâve departed from the rule laid down in Smith v. Condry, supra, and 
while expression of a différent tendency may be found in some of the 
English cases, the court has not deviated from the, rule. And it would 
seem that reason would justify such a conclusion. In Slater v. Mexi- 
can Ry. Co., 194 U. S. 120-126, 24 Sup. Ct. 581, 582 (48 L. Ed. 900), 
the widow and children of Slater, who was killed in JMexico through 
the négligence of the railway company, sought to recover damages 
under the provisions of the statute of Texas, and Justice Holmes, 
for the court, said : 

"As Texas has statues which give an action for wrongfully causing death, 
of course there is no gênerai objection of poliey to enforcing such a llabllity 
there, although it arose in another jarlsdiction, Stewart v. Baltimore & 



174 225 FEDERAL REPORTER 

Ohio R. R., 168 U. S. 445 [18 Sup. Ct 105, 42 L. Ed. 537]. But when such a 
llability is enforced in a jurisdietlon foreign to the place of the wrongful act, 
obviously that does not mean that the act in any degree is subject to the lex 
fori, with regard to either its quality or Its conséquences. On the othei hand, 
it equally little means that the law of the place of the act la operative out- 
side of Its own territory. The tlieory of the foreign suit is that, although 
the act complained of was subject to no law having force In the forum, it 
gave rise to an obligation, an obligation which, like other obligations, foUows 
the person, and may be enforced wherever the person may be found. Stout 
V. Wood, 1 Blackf. (Ind.) 71; Dennick v. Railroad Oo., 103 U. S. 11, 18 [26 
L. Ed. 439]. But as the only source of this obligation is the law of the place 
of the act, it follows that that law détermines, not merely the existence of the 
obligation (Smith v. Condry, 1 How. 28 [11 L. Ed. 35]), but equally détermines 
its estent." 

In Western Union Tel. Co. v. Brown, 234 U. S. 542, 546, 34 Sup. 
Ct. 955, 956 (58 L. Ed. 1457), Mr. Justice Holmes again said : 

"Whatever variations of opinion and practice there may hâve been, it Is 
established as the law of this court that when a person recovers in one Juris- 
dietlon for a tort committed in another, he does so on the ground of an obliga- 
tion incurred at the place of the tort that accompanies the person of the de- 
fendant elsewhere, and that is not only the ground, but the measure, of the 
maximum recovery." 

Chief Justice Taney, in Smith v. Condry, supra, said : 

"The collision having taken place In the port of LIverpool, the rlghts of the 
parties dépend upon the provisions of the British statutes, then in force ; and 
if doubts exist as to their tru4 construction, we must of course adopt that 
vrhlch is sanctioned by their own courts." 

Judge Thomas, in The Lamington (D. C.) 87 Fed. 752, said : 

"The action is founded In tort ; hence the liability must be determined by 
the law of the place where the alleged tortious act was committed or sufCered." 

The Court of Appeals of New York, in IMcDonald v. ]V[allory, 77 
N. Y. 546, 550 (33 Am. Rep. 664), said: 

"The liability of a person for his acts dépends, In gênerai, upon the laws of 
the place where the acts were committed, and although a civil right of action 
acqulred, or liability incurred, in one state or country for a Personal Injury 
may be enforced in another to which the parties may remove or where they 
may be found, yet the right or liability must exist under the laws of the 
place where the act was done." 

[1,2] This is not a common-law action for the recovery of dam- 
ages. It being a proceeding in rem, the process of procédure in a 
jurisdiction where a lien is created by local laws or recognized by the 
admirai ty courts within their spécial jurisdiction cannot create a 
lien ; but it must be a lien which is created by the admiralty law, or 
by the local laws in which the wrong complained of occurred. 

"No process nor procédure of the court glves life to the lien, but the lien, 
of its own force, justifies the procédure in rem. * * * In the case of The 
Bold Buccleugh, 7 Moore, P. C. 267, Sir John Jervls, delivering the opinion, 
says: 'A maritime lien is well deflned by Lord Tenterden to mean a claim 
or privilège upon the thing to be carried into effect by légal process, and Mr. 
Justice Story (The Nestor, 1 Sumn. 73, Fed. Cas. No. 10,126) explains that 
process to be a proceeding In rem, » * • and, indeed, Is the only court 
compétent to enforee it. A maritime lien Is the foundation of the proceeding 
in rem, a process to make perfect a right inchoate f rom the moment the lien 
attaches; and, whilst it must be admitted that where such a lien exists a 
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proeeeding lu rem rnay be had, it will be f ound to be equally true that In ail 
cases where a proeeeding In rem Is the proper course, there a maritime lien 
exists whicb gives a privilège or claim upon the tblng to be carried iato 
effect by légal process.' " The Lamington (D. C.) 87 Fed. 755. 

The Buccleugh has received indorsement în The Rock Island Bridge, 
6 Wall. 213, 215 (18 L. Ed. 753), in which Mr. Justice Field, speaking 
for the court, said: 

"The lien and the proeeeding In rem are therefore corrélative — where one 
exists, the other can be taken, and not otherv^ise. Such is the language of the 
Privy Council in the décision of the case of The Bold Buccleugh." 

The décision in The Bold Buccleugh would seem to reverse or 
modify the prior décision of the Privy Council of England, in which 
it refused to follow^ the American case of Smith v. Condry, supra. 

"The décision in The Bold Buccleugh has never been departed from in Eng- 
land, but has been constantly recognized as sound law in the courts exercising 
admiralty jurlsdiction (cittng cases). And in a very récent case In the House oit 
Lords, that décision has been deliberately and flnally declared to hâve estab- 
lished beyond dispute, in the maritime law of Great Britaln, that a collision 
between two vessels by the fault of one of them créâtes a maritime Ûen on her 
for the damage done to the other. Currie v. McKnight (1897) App. Cas. 97." 
Mr. Justice Gray in The John G. Stevens, 170 U. S. 113, 116, 18 Sup. Ct. 544, 
545 (42 L. Ed. 969). 

"A lien being a right of property and not a matter of procédure" 
(The J. E. Rumbell, 148 U. S. 1, U, 13 Sup. Ct. 498, 500 [37 L. Ed. 
345] ; Beane v. Mayurka, 2 Curt. 72, 76, Fed. Cas. No. 1,175), it would 
appear that the rights of the parties must be determined by the lex 
loci delicti. It is admitted by the record that no maritime lien existed 
against the Cuzco for the alleged injury, by the laws of British Co- 
lumbia, and it is concluded that by the law of this jurisdiction the 
question of a lien or no lien is a part of the substantive law, and not 
a mère matter of process or procédure. 

The exception of the libelant that claimant is a corporation of the 
kingdom of Norway and the steamship Cuzco was flying the flag of 
Norway at the time of the injury complained of, cannot be well taken. 
While no argument was presented by libelant upon this exception, or 
authority cited, it appears that the Norwegian Maritime Code, July 
20, 1893, does not give a maritime lien for personal injuries sufïered 
by a stevedore ; hence the fact, as claimed by libelant, that the law of 
the country is supposed to follow its ships upon the high seas — "is a 
detached floating portion of the country whose flag it flies and under 
whose laws it is registered" (The Lamington, supra) — does not aiïord 
him relief. Ships are regarded as floating portions of the nation to 
which they belong, and whose flag they fly, and while they are upon the 
high seas, the jurisdiction of the flag obtains, and the law and rule of 
décision of the flag's jurisdiction obtain, and ail on board are regarded 
as being on the soil of the vessel's nation (1 Calvo, Droit Int. [4th Ed.] 
552, book vi, § 3); BluntschH, par. 317; 1 Vattel, c. 19, par. 216; 
2 Rutherford, c. 9, pars. 18,19 ; 1 Kent, p. 26; Wheaton [8th Ed.] par. 
106; 1 Wharton, Int. Law Dig. par. 26), and a tort committed upon 
the high seas is therefore amenable to the law of the ship's flag. 
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"The law of the flag is the lex loci delicti." Minor, Confiict of Laws, 
par. 195; Crapo v. Kelly, 16 Wall. 610, 624, 625, 626, 21 L. Ed. 430; 
International Nav. Co. v. Lindstrom, 123 Fed. 475, 60 C. C. A. 649; La 
Bourgogne, 139 Fed. 433, 71 C. C. A. 489; Viscount de Valle Da Costa 
V. Southern Pac. Co., 176 Fed. 843, 100 C. C. A. 313; Beyer v. Ham- 
burg-American S. S. Co. (C. C.) 171 Fed. 582 ; Wharton on Conflict of 
Laws (3d Ed.) par. 480b ; Webster's Works (Natl. Ed.) vol. 2, p. 306. 

"A ship in port, however, is subject to the law of the port." Whar- 
ton on Conflict of Laws (3d Ed.) p. 786; Woolsey on International Law, 
par. 64; Webster's Works (Natl. Ed.) vol. 2, p. 307. 

The Cuzco was lying at the dock in Victoria, in the waters of the 
harbor of British Columbia. The tort complained of was therefore not 
committed on the high seas. 

"The maritime territory of every state extends to the ports, harbors, bays, 
mouths of rivers, and adjacent parts of the sea inclosed by headlands belong- 
Ing to the same state. ïhe gênerai usage of nations superadds to this estent 
of territorial jurlsdiction a distance of a marine league, or as far as a cannon- 
shot will reacli f rom the shore along ail the coasts of the state. Witliin thèse 
limits, Its rights of property and territorial jui-isdlctlon are absolute, and ex- 
clnde those of every other nation." Wheaton on International Law (4th Eug. 
Ed.) p. 275. 

'"The exclusive jurlsdiction of a nation extends to the ports, harbors, bays, 
inouths of rivers, and adjacent parts of sea. Inclosed by headlaads, and also to 
the distance of a marine league, or as far as a cannon shot wUl reach from 
the shore along ail its coasts." Mr. Buchanan, Sec. of State, to Mr. Jordan, 
January 23, 1849. 

See to same effect Gallatin's Writings, II, 186. 

"The term 'high seas' does not, in either case, Indlcate any separate and dis- 
tinct body of virater, but only the open waters of the sea or océan, as distin- 
gulshed from ports and havens and waters within narrow heiidlands on the 
coast. This distinction was observed by Latin writers betweeu the ports and 
havens of the Mediterranean and its open waters, the latter beiut; termed the 
high seas." United States v. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 L. Ed. 
1071. 

"The high sea, the open sea, are phrases used to dlstinguish the expanse and 
mass of any great body of water,'from its margin or coast, its harbors, bays, 
ereeks, inlets." Benedict's Admli-alty (4th Ed.) par. 160. 

The court, in United States v. Morel, Fed. Cas. No. 15,807, says: 

"Writers of high authority on this subject make a cléar distinction between 
the main sea or the high sea, and roads, harbors, and ports, and we shall see 
that Congress had thèse distinctions in view in framing the act in question. 
Lord Haie, In the fourtli chapter De Juris Maris, says: 'That part of tlie sea 
which lies not within the body of a coui^try is called the main sea or océan.* 
In the second chapter of the second part he describes a road to be 'an open 
passage of the sea, which, though it lies out at sea, y et in respect of the situ- 
ation of the land adjacent, and the depth and wideness of the place, is a safe 
place for the common riding or anchoring of ships.' 'A haven is a place of a 
large receipt and safe riding of ships, so sltuate and secured by the lands clr- 
cumjaceut that the vessels thereby ride and anchor safely, and are protected 
by the adjacent land from dangerous and violent winds.' 'A port is a haven, 
and somewhat more,' that is, for arriving and unloading ships, etc. * « * 
Mr. Webster, in his argument of Bévans' Case, Fed. Cas. No. 14,5^, says there 
is a distinction between the meaning of the terms 'high sea' and 'sea' ; that 
the high seas Import the open, uninclosed océan wlthout the fauces terrîe, and 
he is not contradicted by the opposite counsel. Oertainly ports and harbors 
which lie within the botly of a country are not part of the high seas according 
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to Lord Hale's définitions. Thls learned lawy'er fnrther says, and we think 
with good reason, tliat 'the common and obvious meaning of the expression 
"high seas" is also its tnie légal meaning. The expression describes the open 
océan where tlie dominioa of the winds and waves prevails without check or 
control. Ports and harbors, on the contrary, are places of refuge In whlch pro- 
tection and shelter are sought, withln the inclosures and projections of land.' " 

Justice McKenna, in Humboldt Lumber Mnfrs. Assn' v. Christoph- 
erson, 7Z Fed. 242, at page 247, 19 C. C. A. 481, at page 489 (46 L. 
R. A. 264), quotes from Judge Hopkinson's charge in U. S. v. Kessier, 
Baldw. 15, Fed. Cas. No. 15,528, and for its validity the case of The 
Ann (decided by Judge Story), 1 Gall. 62, Fed. Cas. No. 397, in which 
the learned judge said : 

"Ail the writers upon public law agrée that every nation has exclusive jurls- 
diction to the distance of a cannon shot, or marine league, over the watere ad- 
jacent to its shores ; and this doctrine has been recoguized by the Suprême 
Court of the United States. Indeed, such waters are considered as a part of 
the territory of the sovereign" 

— and for the court said that the law of California in force at the time 
of the casualty furnished to the court the rule of décision applicable 
to the question as to the rights of the widow and children to recover 
for the death of the husband and father through the négligence of the 
défendant corporation. In that case the act complained of took place 
about two miles from shore. The Cuzco I do not think was upon the ■ 
high seas. In the instant case libelant was not a seaman. The ship 
was not his home. The casualty did not occur on the high seas. He 
was engaged as a stevedore, discharging the ship's cargo at the dock in 
Victoria, B. C. At the time of the alleged injury neither the law of 
British Columbia nor the law of the ship's flag allowed a lien on the 
ship for damage occasioned by such injury. The law not giving it, this 
court cannot create it. The fact that he was a citizen of the United 
States does not enlarge his right (Slater v. Mexican Ry., supra), nor 
give this court power to extend the laws of this jurisdiction over a 
foreign country. 

The Scotland, 105 U. S. 24, 26 L. Ed. 1001, cited by libelant, does not 
elucidate his claim. In that case. Justice Bradley, for the court, said : 

"In administering justice between parties it is essentlal to know by what 
law, or code, or System of laws, tlielr mutual rights are to be determined. 
When they arise In a particular country or state, they are generally to be deter- 
mined by the laws of that state. Those laws pervade ail transactions which 
take place where they prevail, and give them their color and légal efCect. 
Hence, If a collision ^ould occur in British waters, at least between British 
ships, and the Injui^ party should seek relief in our courts, we would ad- 
minlster justice accordtng to the British law, so far as the rights and liabil- 
ities of the parties were concerned, provided it were shown what that law was. 
If not shown, we would apply our own law to the case. In the French or 
I>utch trîbunals they would do the same. But, if a collision oceurs on the high 
seas where the law of no particular state has exclusive force, but ail are 
equal, any forum called upon to settle the rights of the parties would prima 
facie détermine them by its own law as presumptively expressing the rules of 
justice; but if the contestlng vessels belonged to the same foreign nafcion, the 
court would assume that they were subject to the law of their nation, carried 
imder their common flag, and would détermine the controversy accordingiy. 
If they belonged to diiferent nations, having différent laws, slnce it would l>e 
unjust to appiy the laws of either to the exclusion of the other, the law of the 
forum, that is, the maritime law as received and practiced thereln, would 
225 F.— 12 
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properly fiirnisb the rule of décision. In ail other cases, each nation wlll also 
administer justice according to its own laws. And It will do this 
witliout respect of persons, to tlie stranger as well as to the citizen. If 
it be the législative will that any particular privilège stLould be enjoyed by 
its own citizen» alone, express provision will be made to that efCect. Some 
laws, It is true, are necessarily spedal in thelr application to domestlc ships, 
such as those relating to the forms of ownership, charter party, and nation- 
allty ; others foUow the vessel wherever she goes, as the law of the flag, such 
as those whicla regulate the mutual relations of master and crew, and the 
power of the master to bind the ship or her owners. But the great mass of 
the laws are, or are intended to be, expressive of the rules of justice and right 
applicable alike to ail." 

Justice Holmes emphasizes the thought of the court, in Cuba Ry. 
Co. V. Crosby, 222 U. S. 473-478, 32 Sup. Ct. 132 (56 L. Ed. 274, 38 
L. R. A. [N. S.] 40), when he says: 

"The language of Mr. Justice Bradley in The Scotland, 105 U. S. 24 [26 L. 
Ed. 1001], wlth regard to the application of the lex forl to a case of collision 
between vessels belonging to différent nations and so subject to no common law, 
ref erred to that class of cases and no others, and was used only in coming to 
the conclusion that foreign vessels might take advantage of our Limited lia- 
bllity Act • • • But as to causes of action arislng in a civilized country 
the disregard of the foreign law occasionally Indicated by some English judg- 
es before the theory to be applied was quite worked out must be disregarded 
in its tum. The principle adopted by the décisions of this court is clear. See, 
also, Dicey, Oonfl. of Laws (2d Ed.) 64T et seq." 

[3] Ail of the cases cited by libelant are readily distinguished from 
the issue at bar. The lex loci delicti détermines the rights and liabili- 
ties. The act complained of taking place in the territorial waters of 
British Columbia, and under that law no maritime lien being given for 
Personal injuries suffered by a stevedore, the exceptions to the spécial 
plea are denied. 



THE JBANNIB. 

(District Court, W. D. Washington, N. D. June 25, 1915.) 

No. 2570. 

1. Shipping ©=132 — Damage to Cargo — Pbesumption of Negligencî!. 

Where goods were received by a ship in good condition and delivered 
in a damaged condition, and seaworthiness is shown, there is a presump- 
tion that the damage was due to négligence of the master and crew In 
caring for them. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 471^87 ; Dec. 
Dig. <S=5l32.] 

2. Shipping <S=>121 — Cabbiage or Goods— Implied Wareantt of Seawokthi- 

NESS. 

The implied warranty of seaworthiness of a ship at the commence- 
ment of a voyage, which accompànies every contract of affreightment, ex- 
tends not only to liull and equipment, but also to proper stowage and 
the fltness of the ship, wlth référence to the season and waters to be 
navigated, to earry the cargo undertalien to be transported in safety and 
without in jury. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 225, 44^-451, 
406 ; Dec. Dlg. ®=»121.] 

Ê=>For other cases see samo topic & KBY-NUMBBR in ail Key-Numberad Dieesta & Indexe» 



THE JEANNIE 179 

3. Shipping iS=>140 — Oontract of Affeeightment— Bills of IjAding. 

Where a ship before saillng engaged orally to bring a cargo on her 
return voyage, she could net limit her liability by bllls of ladlng deliv- 
ered after loading to employés of the shipper having no authority to rep- 
resent it 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 493-^95; Dec. 
Dig. ®=>140.] 

4. Shipping <S=3lS7 — LiABiLarr foe Injurt to Cargo— Haeter Act. 

The Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 (Comp. St. 1913, 
§ 8029 et seq.) does not exempt a ship from liability for damage to cargo 
due to unseaworthiness at the commencement of the voyage, or to fall- 
ure to exercise due diligence in loading, stowage, or care of the cargo. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dig. 
<@=137.] 

5. Shipping <S=>120 — Liability fob Dakage to Cargo— Négligence in Cae- 

iihg for Cargo. 

Eespondent vessel, before leaving Seattle on a voyage to Alaslian ports, 
contracted to bring a cargo of salmon for libelant on her return voyage. 
The salmon was in cans, labeled for market and packed lu cases. On 
the outward voyage the ship carried a cargo of coal. On the return voy- 
age, by reason of the insufficiency of the tarpaulins over the hatches and 
the breaking loose of a plank in the huU, water entered the hold and the 
cargo was damaged by the veater and coal dust. Held, that the damage 
was due to the négligence of the master and crew in failing to put the 
ship in fit condition for such cargo, and to exercise proper care to pro- 
tect it from the coal dust and water, and that the ship was liable there- 
for. 

[Ed. Note.— For other cases, see Shipphig, Cent. Dig. §§ 225, 226, 440- 
448, 466 ; Dec. Dig. <g=Jl20.] 

6. Shipping <®=>131 — Damage to Cargo— Measuee of Damages. 

The damage in such case having been to the cans and labels, which 
were reconditioned by libelant after delivery, it was entltled to recover 
as damages the cost of such reconditioning, with légal interest, and any 
dépréciation in the market value of the salmon during the time neces- 
sarily taken therefor. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 467; Dec. Dig. 
<S=»131.] 

In Admiralty. Suit by the Alaska Pacific Fisheries Company against 
the steamship Jeannie, Alaska Coast Company, claimanL Decree for 
libelant. 

Libelant commenced an action against the steamship Jeannie, a wooden 
vessel of about 800 tons, and 22 years old, 12 to 14 years of which time she 
had been plying the Alaskan and north Pacific Coast waters, and chartered 
in the spring of 1912 by W. F. Swan and W. C. Dawson for trade between 
Seattle and Alaskan points, for loss sustained to a cargo of salmon shipped 
from varions points in Alaska to the city of Seattle, for damage occasioned to 
the salmon on account of improper dunnage and unseaworthy condition of the 
vessel, by reason of which the hold of the vessel was flooded. It appears that 
in the early part of December, 1912, the Jeannie left Seattle with a cargo of 
500 or 600 tons of coal and some merchandise for southem Alaskan ports. 
While north-bound she was detained for several hours, on December 12th or 
13th, in WrangeU Narrows, ofC the southeastern coast of Alaska, where she 
was anchored in shallow water and sank into about four feet of mud, but 
floated again with the return of the tide, and proceeded to Juneau, where she 
arrived on or about the 15th of December. The coal was to be dellvered at 
Juneau, Gypsum, Sulzer, Sitka, and Ketchikan. Owing to bad weather no 
stop was made at Gypsum or Sulzer. About 150 tons were dellvered at Sitka, 
some at Juneau, and some at Ketchikan. After leaving Juneau the vessel 

4s>For otbar cases see sama topio & KKY-NUMBER in aU Key-Numbered Pigests & Indexes 
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proceeded to Chllcoot where a portion of libelant's salmon was loaded. Tlia 
Jeannie then attempted to go to Gyr)gum, but owing to bad weather was com- 
pelled to go on to Sitka without stopping at Gypsum. From SltUa the vessel 
ti'ied to go to Sulzer, but was unaWe to stop there because of unusual weatlier, 
and proceeded to Ketchlkan, where the balance of tlie coal was unloaded, and 
from there to Tes Bay and Chomley, where the balance of libelant's salmon 
was loaded, returning from there to Ketchikan, from which port she proceeded 
on her homeward voyage, January 3, 1913, and arrived in Seattle, Janiiary 
8, 1913, after an unusually tempestuous voyage. The Jeannie received, on this 
trip, from libelant's canneries, 10,747 cases of canned salmon at Chilcoot, 
13,972 cases at Yes Bay, and 4,737 cases at Chomley, aggregating 29,G57 cases, 
for transportatlon to Seattle. The Jeannie had made fréquent trips to and 
from Alaska. No survey or inspection of the vessel was made between the 
time of her arrivai In Seattle on her last preceding voyage and her departure 
from Seattle on the voyage in question. Her master and pilot, as well as the 
charterers, testified that they believed she was in good condition. A prelim- 
inary survey of the Jeannie was made June 22, 1912, and a thorongh survey 
made July 26, 1912, In dry dock. Certain repairs were recommended and 
made, and the vessel certifled to be in a good seaworthy condition and fit to 
carry dry and perishable cargo. No further repairs were made until Sep- 
tember foUowing, when some caulking was done around the steam winches 
qp the deck, and other mlnor repairs made. The tarpaulins vrere insuffleient to 
prevent leakage. Some of the coal was discharged before salmon was taken 
on. After coal was taken out of the hold, the hold was scrubbed, scraped, 
rubbed, and made as clean as they thought it was necessary. There was no 
bulkhead between the salmon and the coal remaining on the vessel when the 
flrst salmon was taken on. A loose plank was discovered in the fom'ard 
part of the ship, ia the middle of the hatch in the clear space between the 
salmon and the coal, that had been lii;ted up by the force of the water and 
was lying to one side, which caused the water to wash the bilges and flood 
the salmon. The spikes in the plank had been driven Into the knees or cross- 
beams of the ship which were not rotten, and the plank was again spiked to 
position and held. The plank was of soft wood, and the only way the witness 
accounted for the loosening of the plank was that the water "just hammered 
underneath it nntll it llfted it up," The space in which the bllge water could 
accumulate underneath the plank and the outside planking on the bottom of 
the ship was about nine inches, and the witness thought the water in that 
space, working from slde to side, would bave enongh force to loosen the 
plank, although he had never seen it happen to any other ship he was on, and 
he thought the only way the water got in to damage the cargo was through 
the seams of the ship opened by the Straining of the vessel in the heavy seas. 
On redirect examinatlon he stated that the plank that was loosened was about 
1% feet from where the salmon was, and that it was apparently the same 
âge, size, and construction as the other planks of the ship. Upou arilval at 
the port of Seattle, it was found that the entlre cargo was damaged from 
coal dust and water. A spécial examinatlon and survey of the cargo was 
made and notice of damage given to elaimant, and with the knowledga and 
approval of the owners, and in order to reduee the loss to a minimum, libelant 
caused the salmon to be overhauled and reconditioned. 

Two amended libels were filed in this case ; the first to conform to the tes- 
timony, and the last in the nature of a reply in couformity to Admiralty 
Eule 51 (29 Sup. Ct xliv). 

C. H. Hanford and Kerr & McCord, ail of Seattle, Wash., for libe- 
lant. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for elaimant. 

NETERER, District Judge (after stating the facts as above). [1] 
X-iecovery in this case, if it is to be had, must be upon the anseaworthy 
condition of the vessel, improper dunnage, or négligence in caring for 
the cargo, It is contended by elaimant that the ship was seaworthj. 
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and that if it was not actually seaworthy, it was operated with due 
diligence to make it so, and that it is exempted f rom liability by the 
stipulations of the bills of lading ; that damage, if any, was due to the 
extraordinarily rough weather, bringing the damage within the ex- 
cepted périls of the sea ; that the damage, if any, caused by cqal dust, 
was without fault or négligence on the part of the owners ; and that 
if there is any liability, it is not nearly the amount claimed. I think 
the testimony in this case abundantly establishes the fact that the ves- 
sel was not in a seaworthy condition, especially in view of the pre- 
sumptions of law which obtain in favor of libelant. The Patria (D. 
C.) 125 Fed. 425; Id, 132 Fed. 971, 68 C. C. A. 397; WVight v. Grâce 
& Co. (D. C.) 203 Fed. 360. The fact that damage was occasioned by 
reason of water coming in contact with coal dust is conclusive, to my 
mind, that the proper diligence had not been exercised to place the 
hold of the ship in the condition that it should hâve been in to receive 
the salmon after the coal was taken out, or proper care taken in re- 
moving coal after some of the salmon had been loaded. Parties must 
exercise the diligence which the circumstances demand, and while it 
would not hâve been necessary to hâve taken greater précaution in 
cleaning the hold of the ship from the coal dust than the sweeping, 
brushing, and scrubbing which the testimony shows was donc, or plac- 
ing such covering over the salmon as shown, when taking coal out, to 
make the vessel fit to carry some cargoes, the officers of the ship must, 
at their péril, when they store a cargo of salmon which is labeled ready 
for the market, and which must be exposed for sale, and where the 
contact of water and coal dust would be destructive of the attracti- 
bility of the prepared eatables, exercise a greater degree of care than 
otherwise, and the fact that the complaint was made with relation to 
the tarpaulins as being inadéquate and insufficient and the loosening 
of the keelson plank underneath the hold, and the fact that water did 
get into the hold of the ship in the quantities which the évidence shows, 
are ail conclusive, to my mind, that, taking into considération the char- 
acter of the cargo, the parties did not exercise that degree of care 
which the circumstances demanded, and unless they are excused for 
some other reason, that liability attaches. I think, it being established 
that the salmon was in good condition when it was received, the légal 
presumption would be that any damage which was occasioned was oc- 
casioned through the négligence of the officers of the vessel. The 
Queen (D. C.) 78 Fed. 156, and The Rappahannock, 184 Fed. 291, 107 
C. C. A. 74. Nor is the presumption of unseaworthiness the only pre- 
sumption arising where goods are shown to hâve been received by a 
carrier in good condition and delivered in a damaged condition. Négli- 
gence is presumed on the part of the master and crew in caring for 
the goods which are damaged during the progress of the voyage. In 
the Queen, sijpra, 78 Fed. at pages 165, 166, the court said: 

"In the présent case, the claimant has Introduced testimony to establlsh tlic 
seaworthy condition of the vessel wben she set out on her voyage, and this 
testimony has not been contradicted. Now, if the only presumption of négli- 
gence arising out of the damaged condition of the mérchandise was that the 
voyage had been commenced with a vessel in an unseaworthy condition, the 
-court would be oompeîled to hold that the claimant had sufflclently answered 
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the prima fade case made out by the libelants ; but tliis does not appear to be 
the full scope of the presumption of négligence attributable to the carrier iin- 
der this aspect of the case. Underlylng the contract is the implled warranty, 
on the part of the carrier, to nse due care and sklU in navigatiiig the vessel 
and in carrying goods, and it may be that, through some carelessness or négli- 
gence on the part of the carrier ûxiilng the voyage, goods ladeu on board the 
vessel may sufCer damage." 

[2] As to the seaworthiness of the vessel the claimant is an insurer, 
and can only escape liability for water damage by reason of périls of 
the sea; that is — 

"those périls which are peciiliar to tie sea, and which are of an extraordlnary 
nature, or arise from irrésistible force or overwhelming power, and which can- 
not be guarded against by tlie ordinary exertions of human skill and prudence." 
The Giulia, 218 Fed. 744, C. C. A. . 

While the évidence shows that the sea upon this voyage was tem- 
pestuous even for Alaskan waters, it was not such a condition as to 
bring it within this exception. As to the cargo, of course the same 
degree of dïHgence does not apply. A vessel, to be seaworthy, must 
be tight, staunch, strong, well furnished, manned, and vitualed, and in 
ail respects equipped in the usual manner for the merchandise service 
in such trade. 3 Kent's Commentaries, 205 ; The Lillie Hamilton (D. 
C.) 18 Fed. 327. It must be fit and compétent to carry the particular 
cargo which it engages to carry (The Caledonia, 157 U. S. 124, 15 Sup. 
Ct. 537, 39 L. Ed. 644; Work v. Leathers, 97 U. S. 379, 24 h. Ed. 
1012), and able to resist ail ordinary action of the sea in the particular 
zone or sea which it engages to sail (Dupont de Nemours v. Vance, 19 
How. 162, 15 L. Ed. 584), and as said by Justice Gray in The Silvia, 
171 U. S. 464, 19 Sup. Ct. 8, 43 L. Ed. 241 : 

"The test of seaworthiness is whether the vessel Is reasonably fit to carry 
the cargo which she has undertaken to transport" 

—and again, in The Southwark, 191 U. S. 9, 24 Sup. Ct. 3, 48 L. Ed. 
65: 

"As seaworthiness dépends not only upon the vessel being staunch and flt 
to meet the périls of the sea, but upon Its character in référence to the par- 
ticular cargo to be transported, it foUows that the vessel must be able to trans- 
port tlie cargo which it is held out as flt to carry or it is not seaworthy In that 
respect." 

It could not be reasonably contended that a vessel engaging to sail 
the Alaskan waters and carrying canned salmon could do so in a vessel 
which was not able to ride the seas in thèse particular waters during 
the particular season of the year in which the voyage was made, unless 
within the excepted sea périls, which is not shown, nor that canned 
salmon, as was this, to be sold to some extent because of the attractive 
appearance it would make upon exposition, could be stored in a hold of 
a ship in which coal had been carried, without taking every précaution 
to remove the particles of coal dust that were lodged there, and like- 
wise to fortify against the waters of the sea and coal dust coming in 
contact with the cargo. The Lizzie W. Virden (C. C.) 8 Fed. 624, and 
Id., 11 Fed. 903 ; The Hudson (D. C.) 122 Fed. 96; The Florida (D. C.) 
69 Fed. 159; The Mississippi (D. C.)113 Fed. 985; and Id., 120 Fed. 
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1020, 56 C. C. A. 525. The only évidence to rebut the presumptions 
is mere.ly the statement of the master and some members of the crew 
and one of the charterers, in which they say that the vessel was in ap- 
parently good condition, and that précautions had been taken to take 
away the coal dust which they knew was lodged there. In Corsar v. 
Spreckels, 141 Fed. 260, at page 269, 72 C. C. A. 378, Circuit Judge 
Ross, said: 

"Indeed, unless otherwise expressly stipulated, an implled warranty of sea- 
worthiness of tlie ship at the time of commencing the voyage accompanles ev- 
ery contract of affreightment. The Caledonia, 157 U. S. 130 [15 Sup. Ct. 537, 
39 L. Ed. 644]. And this includes, not only a ship seaworthy in hull and equlp- 
inent, which conditions it is conceded the Muisselcrag met, but also seaworthy 
in respect to the stowage of the cargo. The Bdwin I. Morrison, 153 U. S. 211 
[14 Sup. Ct 823, 38 L. Ed. 688] (and other casea cited)." 

[3] In that case a ship was held liable for damage to a cargo of 
cernent, where the ship, though not unseaworthy as to hull and equip- 
ment, was held unseaworthy as to stowage of cargo. The tarpaulins 
or hatch covers were not suffîcient to prevent leakage (The C. W. 
Elphicke, 122 Fed. 439, 58 C. C. A. 421), in view of the voyage and the 
season of the year ; nor is the ship released by reason of the stipulations 
in the bills of lading. The testimony, I think, is conclusive that thèse 
bills of lading were not delivered to any of the officers of the libelant 
company. If they were issued, they were delivered to the watchmen 
at libelant's canneries, persons who were not connected with the libe- 
lant company in any officiai relation, and who were not in a capacity 
to negotiate with relation to the transportation. The record shows 
that there was an oral understanding between the parties with relation 
to the shipment of this cargo, and while no terms appear to hâve been 
detailed or specially understood, liability could not be limited except 
by mutual consent, and if the bills of lading were not issued to any au- 
thoritative persons and there was no understanding with relation to 
them, then the libelant could not be bound by their stipulations. Mr. 
Justice Grey, in The Caledonia (C. C.) 43 Fed. 681, where there was a 
preliminary agreement for transportation service and subsequently a 
bill of lading containing exemption clauses was signed and accepted 
by the libelant, and there was a loss in the market value of the cargo 
du ring the delay in reaching destination, said : 

"When the parties hâve made such a contract, the shipowner cannot, wlth- 
out the shipper's consent, vary its terms by Lnaerting new provisions in a Mil 
of lading. * • * In the case at bar, the unseaworthlness of the vessel 
consisted in the uafltness of her shaft when she left port » » • The ex- 
ception of 'steam boilers and maehinery, or defects therein,' inserted • * * 
in the mldst of a long eniuneratlon of varions causes of damage, ail the rest 
of which relate to matters happening after the beginning of the voyage, must, 
by elementary raies of construction, and according to the great welght of au- 
thority, be held to be equally Itmited in its scope, and not to afCect the war- 
ranty of seaworthiness at the time of leaving port upon her voyage. * • • 
A oommon carrier, receiving goods for carriage, and by whose fault they are 
not delivered at the time and place at which they ought to hâve been deliver- 
ed, but are delivered at the same place afterwards, and when their market 
value is less, is responsible to the owner of the goods for such différence in 
value. * * • The same gênerai nile has béen often recognlzed as apply- 
ing to carriers by sea in this circuit as well as la the second circuit" 



1S4 225 FEDERAL UEPOItïEU 

And the Suprême Court of the United States, in 157 U. S. 124, 15 
Sup. Ct. 537, 39 L. Ed. 644, in affirmance said : 

"In our opinion, the shipowner's undertaking la not merely that be will do 
and has done his best to make the sMp fit, but tiiat the ship Is re-ally fit to 
undergo the périls of the sea and other incidental risks to whicli she must be 
exposed in the course of the voyage; and, this being so, that ïindertaklug is 
not discharged because the want of fltness is the resuit of latent defects." 

In Pacific Coast Co. v. Yukon Independent Transportation Co. (this 
circuit) 155 Fed. 29, at page 37, 83 C. C. A. 625, the court said : 

"But if, indeed, the paroi testimony so admitted in évidence did bave the 
effect to modlfy some of the provisions of the bills of ladlng, it was, under the 
elrcumstances disclosed In this case, admissible for that purpose, for the Mil s 
of ladlng were issued after the goods had been delivered on board the Senator, 
and after they had passed f rom the control of the sblpper, and the vessel was 
about to go on her way. The burden was then upon tlie carrier to show that 
its agents directed attention to the ternis of the bills of lading, and tliat tlie 
shlpper assented to them. The Arctlc Bird (D. C.) 109 Fed. 107 ; Bostwick v. 
B. & O. R. Co., 45 N. Y. 712; Strohn v. Détroit & ai. Ry. Co., 21 Wis. 5.54 [01 
Am. Dec. 564]; Mo. Pac. Ry. Co. v. Beeson, 30 Kan. 298, 2 Pac. 49G; Mich. 
Cen. R. R. Co. V. Boyd, 91 111. 268." 

In this case, not only were the bills of lading not delivered to, and 
their stipulations called to the attention of, any officer or authorized 
agent of libelant, but they were delivered to watchmen at the canneries, 
utter strangers to any responsible or authoritative head of libelant com- 
pany. 

[4] Respondent contends that it is exempted from HabiHty because 
of the Harter Act, and that there is no évidence that the master and 
crew of the vessel did not use due diligence to make the vessel sea- 
worthy. Under section 1 of the Harter Act (27 Stat. at L. 445) it is 
unlawful for any vessel transporting hierchandise to insert in any bill 
of lading or shipping document any clause relieving it from liability — 

"for loss or damage arising from négligence, fault, or failure in propcr load- 
ing, stowage, eustody, care, or proper delivery of auy and ail merehiuidise or 
property comuiitted to its • • • charge." 

By the terms of section 2 of this act the owners, or agents cannot 
insert in any bill of lading or shipping document, any clause lessen- 
ing, weakening, or avoiding the obligations of the owners, to exercise 
due diligence to properly equip, man, provision, and outfit the vessel. 
Section 3 of this act exempts vessels from liabihty for loss or damage 
resulting from faults or errors in navigation or in the management of 
the vessel, or from losses arising from dangers of the sea or other 
navigable waters, acts of God, or public enemies, or inhérent defect in 
the thing carried, etc., provided the owner shall hâve exercised due 
diligence to make the vessel in ail respects seaworthy and properly 
manned, equipped, and supplied. This act, from the conclusion we 
hâve arrived at from the testimony, cannot avail anything to the re- 
spondent. The Suprême Court of the United States in The Carib 
Prince, 170 U. S. 655, at page 660, 18 Sup. Ct. 753, at page 755, 42 L. 
Ed. 1181, says: 

"Now, it is patent that the foregoing provisions (section 2, Harter Act) deal 
not with the gênerai duty of the owner to fumish a seaworthy ship, but solely 
with his Power to exempt himself from so doing by coutract, when the particu- 
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lar coDditloTis exacted by the statute obtaln. Becnuse the owner raay, when lie 
has Tised due diligence to fumish a seaworthy ship, contract against the obli- 
gation of seaworthiness, it does not at ail follow tbat when he has made un 
contract to so exempt himself he nevertheless is relieved from furnishing a sea- 
worthy ship, and is subjected only to the duty of using due diligence. To make 
it unlawful to Insert in a contract a provision exempting from seaworthineas 
where due diligence has not been used eannot, by any sound rule of con- 
struction, be treated as implying tbat where due diligence has been used, 
and tbere is no contract exempting the owner, bis obligation to fumish 
a seaworthy vessel has eeased to exist. The fallaey of the construction 
relied on consists in assuming that because the statute has forbidden the ship- 
owner from contracting against the duty to fumish a seaworthy ship uiiless 
he has been diligent, thereby the statute has declared that without contract no 
obligation to furnish a seaworthy ship obtalns in the event due diligence has 
been used. And the same fallaey is involved in the contention that tbis coa- 
stnietion is supported by the third section of the act." 

It f ollows that, the bills of lading being inoperative, respondent must 
not only show that due diligence was exercised in furnishing a sea- 
worthy vessel, but that it was in fact seaworthy. It is contended by 
the respondent that the coal dust damage, if any, was occasioned by an 
error in management or navigation, and within the protection of the 
third section of the Harter Act, and in support of this contention cites 
Corsar v. Spreckles, supra. An examination of the case, I do not think, 
supports the contention. Judge Ross (pages 262, 263, of 141 Fed., 
72C. C. A. 378) says: 

"It will be thus seen that by virtue of the Harter Act the ship Is stUl held, 
as theretofore, responsible for loss or damage arislng from négligence, fault, 
or failure in the proper custody, care, or delivery of the cargo, and at the same 
time is exonerated from damage or loss resulting from faults or errors in navi- 
gation or in the management of the vessel, where due diligence has been exer- 
cised to properly man, eqiiip, and supply it, aud to make it in ail respects sea- 
worthy. ]t will not do to so constme thèse provisions as to make them nuUi- 
fy each other. On the eontrary, they must be so read as to give efFect to each, 
if possible. Undoubtedly a fault or error in the navigation or management of 
a vessel earrying cai^o may, and often does, resuit in injury to the 'custody, 
care and delivery' of the cargo. * * • But, if the owner of the vessel has 
performed bis duty by making the vessel in ail respects seaworthy for the voy- 
age it undertakes, It Is plain that neither he nor the vessel can be held re- 
sponsible from any merely Incidental damage resulting to the cargo from a 
fault or error in Its subséquent navigation or management, if sectiou 3 of the 
act is to be given any force. • * * In the case in hand, the record shows 
that for about seven weeks the stilp In question struggled with wind aud wave 
In an effort to round Cape Hom. • * * The question confronting him (tlie 
master) was primarily and essentially one of navigation — how best, in view 
of the trying clrcumstances In which he was placed, to deal wlth the elementr. 
and get his ship, with her crew and cargo, to the place of destination. That 
hls action In determining that question was primarily and essentially one of 
navigation does not, in our opinion, admit of the slightest doubt ; and, bemg 
euch, neither the ship nor her owner is responsible for incidental damage sus- 
tained by the cargo, because of the pro^flsion of the third section of the act 
■of Congress above referred to." 

In that case the question was one of navigation and clearly within 
the third section of the act. In this case the damage was occasioned 
ty the water and coal dust, by reason of the ship's officers' failure to 
properly prépare the hold and in handling or caring for the cargo, .ind 
not because of any error in management or navigation. In The ]<"<n 
Bart (D. C.) 197 Fed. 1002, at page 1005, the court said : 
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"The question therefore Is whether the fallure to properly use tbe ventilat- 
Ing équipaient is a fault or error 'in navigation or in the management of the 
shlp,' under tte thlrd section ; or whether it is 'négligence, fault, or failure in 
proper * * * care of * * * merchandise or property comanitted' to 
the charge of the clalmant It somettmes happens that the duty of the ship's 
offleers may relate both to the management of the ship and to the care of the 
cargo, and the rule has therefore become established that the proper classifica- 
tion in law of such a duty dépends upon the purpose to which it primarily re- 
lates. ■► ♦ * I am of the opinion tlaat hère the failure of tbe offleers pri- 
marily related to the care of the cargo, and only Incidentally, if at ail, to navi- 
gation or the management of the ship." 

[ 5 ] The master and crew, I do not think, used due care in protecting 
the cargo from the coal dust and water, and respondent cannot find 
refuge within the provisions of section 3 of the Harter Act. 

[6] Finally it is contended that should a Habihty exist against the 
ship for any damage to the cargo, the full charge for reconditioning the 
salmon should not be allowed, and that no damage should be allowed 
for the différence in the market value of the salmon as claimed, for 
the reason that the libelant at ail times had sufficient salmon in stock 
to supply ail of the orders received during the delay in the delivery, 
and quotes the foUowing from Moore on Carriers (2d Ed.) p. 623 : 

"Only actual damages, established by proof of facts from which they may 
be rationally Inferred with reasonable certainty, are recoverable" 

— and on page 624: 

"Compensation for the actual loss sustained Is the fundamental priaclple 
upon which our law bases the allowance of damages." 

No issue can be taken to that as the basic principle underlying the 
law of damages, generally speaking. The testimony discloses that 
the charge made for reconditioning the salmon was a reasonable and 
ordinary charge; that the work donc was necessary to place the 
salmon in as good condition as that in which it was received by 
the steamship Jeannie. The claim was paid by the libelant. It is 
contended by respondent that the so-called "market price" of salmon 
was not the price it could be sold for, but an arbitrary price at which 
the owners and dealers of salmon were willing to sell, and that the 
price was fixed by the Alaska Packers' Association, the largest pro- 
ducer of canned salmon on the coast, arbitrarily, irrespective of sup- 
ply and demand, and this quotation adopted by the other packers, 
and the subséquent réduction of price was fixed in the same arbitrary 
manner and that Kelley-Clarke Company handled practically ail of the 
salmon sold in the Seattle market, and ail of libelant's pack for that 
year, and that when it received orders for salmon it apportioned the 
orders among its various members, taking into considération kind, 
quantity, brands, etc., and that during this period of delay there were 
few orders for salmon at priées they were willing to accept, and that 
they, had quantities of salmon of ail brands belonging to libelant 
with which orders could be filled. This contention, I do not think, can 
be sustained by the évidence. There is no testimony upon which the 
court would be justified in basing a conclusion of market value other 
than that contended for by the libelant. While there is sonie évi- 
dence upon which to base argument that the market price was merely 
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an arbitrary price, bearing no relation to supply and demand, I think 
that a fair considération of ail of the testimony, bearing in mind 
the relation to the issue, does not justify the court in adopting this 
as a conclusion. The market value is the price at which a commodity 
caii be purchased in the open market, and there is no testimony of 
any other market value than that contended for. The measure of 
damages is stated by Moore on Carriers, at page 410, as foUows : 

"In an action against a carrier of goods for fallure to deliver tlie same witli- 
in a, reasonable time, the measure of damages Is the différence in value of 
the merchandise at the tlme and place it ought to hâve been delivered in the 
usual course of transportatlon and at the time of its actual delivery or tender, 
whether the différence in value was occasioned by injury to the goods or vs^as 
due to a décline in the market value, with interest added, and freight charges, 
if any unpaid, deducted." 

It was the duty of the parties to this litigation, upon discovery of 
damage, to lessen, if possible, the damage, and having chosen to 
recondition the salmon and thus diminish the claim, libelant is en- 
titled to recover the cost and charges of reconditioning, as well as 
the dépréciation of the market price of the salmon during the recon- 
ditioning period, the delay in marketing being directly caused by 
the carrier. The law, présumes a loss equal to the dépréciation in 
market value during the period of détention, and from the évidence, 
taking the market price as disclosed by the record as a basis which 
must be adopted by the court, we find a loss in dépréciation of $7,935. 
The cost or value of reconditioning is $4,283.06. I think that interest 
should be allowed at the légal rate upon the moneys expended by 
the libelant in reconditioning the salmon. Judge Deady, in The 
Nith (D. C.) 36 Fed. 96 (Dist. Court Ore.), said: 

"Some of the authoritles say that the allowance of interest should dépend 
on circumstances. But I do not see why it should be disallowed lu any case 
where the shipper is entitled to damages for nondelivery. From the date of 
such nondelivery the ovyner, by the fault of the carrier, is deprived of the use 
ot the money or capital invested in the goods, and should hâve redress by be- 
ing allowed légal interest thereon." 

The décision of the District Court in that case was affirmed in (C. 
C.) 36 Fed. 383. From this expression, approved by the Circuit Court 
of this circuit, having found that libelant is entitled to recover, I 
think that it must also recover interest at the légal rate covering the 
period of détention. 

The shipper having a right to resort to the vessel for damages 
growing out of failure to fulfill the contract for the carrying of mer- 
chandise, by the maritime law, The Belfast, 7 Wall. 642, 19 L. Ed. 
266, and Dupont de Nemours v. Vance, supra, a decree may be pre- 
sented in accordance with this opinion. 
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In re UNION DREDGING CO. 

(District Court. D. Uelaware. March 19, 1915.) 

No. 254. 

L Bankruptcy <&=>272 — Costs and Febs — Claim for Services. 

A clàim of one employed by the executive committee of a companj-, three 
weeks before It filed its pétition in bankruptcy, to go to Callfornia on be- 
half of the company and investlgate its oper.itions there, with power to 
take charge of them, and wlio, after the pétition was filed and receivers 
were appointed of ail tlie bankrupt's assets, vras instracted by the direc- 
tors to continue hls investigations and report, irrespective of the leeelver- 
ship proceedlugs, and who reported to the dlrectors, was properly dis- 
allowed by tlie référée as a claim for compensation for services rendered 
in the administration of the bankriipt estate. 

[Ed. Note. — For other cases, see F>ankruptcy, Cent. Dlg. §§ 572, 573; 
Dec. Dig. <Ê=272.] 

2. Bankruptcy <g=>482 — Costs and Fées — Attornet fob Bankrupt. 

Under Bankr. Act July 1, 1898, c. 541, § 60d, 30 Stat. 562 (Comp. St. 
1913, § 9644), providing that If a debtor, in contemplation of the fillug of 
a pétition by or against it, pay money to an attomey for services to be 
rendered, the transaction shall be re-examined by the court, and held 
valid only to the extent oif a reasonable amount, and that any exeess may 
be recovercd by the trustée, tlie pétition for a re-examination is a con- 
dition précèdent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ ST-l-STG, 897; 
Dec. Dig. <S=482.] 

3. Bankruptcy <S=>4S2— Costb and Fees^-Aitobney fob Trustée. 

Under Bankr. Act, § 62, providing that expenses incurred by offîcerg in 
the administration of estâtes shall be reported in détail and examlned 
by the court, an allowance should not be made to a trustée In btvnkruptcy 
for an attomey employed for services for the estate not rwiuiiiui; pro- 
fesslonal skill, but withln the ability of one of ordlnar)- business capaci- 
ty; but a proper compensation may be allowed for nece.ssary légal serv- 
ices to a trustée, and where the trustée of a gold dredgin.a company re- 
ceived .?63,000, an attomey's claim of $1,500 for successfuUy overcoming 
spécial difficulties in the administration relating to Insurance was prop- 
erly aUowed, and an allowance for traveling expenses should be inereased 
to the amount expended, but the claim of another attomey, whose only 
difflcult service related to the issuance of tmstee's eertificates, and 
whose other services related to ordinary matters of insurauce, taxes, 
rents, water supply, etc., was properly reduc-ed from $4,000 to $2,575, 
but hls allowance for traveling expenses Inereased. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ S74-S76, 
897; Dec. Dig. <&=>482.] 

In Bankruptcy. Pétition, in the matter of the Union Dredging 
Company, bankrupt, for review of orders of the référée disallowing 
claims for compensation for services rendered in the course of the 
administration of the bankrupt estate. Modified. 

Ward, Gray & Neary, of Wihiiington, Del., for Wilmington Trust 
Ce, Trustée, Sylvester D. Townsend, Jr., and Pillsbury, Madison & 
Sutro. 

Hugh M. Morris, of Wilmington, Del., for Richard H. Vail. 

Philip S. Hill, of New York City, for Griggs, Baldwin & Baklvvin 

John Biggs and Armon D. Chaytor, both of Wilmington, Del., for 
creditors. 

®=3For otber casea see same toplc £ KBY-NUMBEK in ail Key-Numbered Digesta & Xudexea 



IN KE UNION DKEDGING CO. 18& 

BRADFORD, District Judge. This case is before the court on 
pétitions of review of certain orders made by the référée disallowing 
in whole or in part claims for compensation for alleged services ren- 
dered in the course of the administration of the bankrupt estate. 
It appears from the summary of évidence certifiée by him to the 
judge, among other things, that prior to the adjudication in bank- 
ruptcy April 10, 1913, the Union Dredging Company was engaged in 
gold dredging in Cahfornia ; that its plant and property situated in 
Sacramento County about two miles from Folsom and twenty two 
miles from Sacramento, consisted of six hundred and seventy two 
acres of land, approximately, with an office building and appurtenanc- 
es thereon, and also a placer dredge, with its equipment and Keystone 
drill, mining tools and implements, and office furniture, books and 
supplies ; that the placer dredge had been purchased under a contract 
of conditional sale, from the Bucyrus Company, of Milwaukee, Wis- 
consin, which provided that the title to the dredge was to remain in 
the vendor until the full purchase price and any and ail notes given 
therefor or renewals thereof should be paid ; that as an additional se- 
curity for the payment of such purchase price a mortgage was given 
to the Bucyrus Company, covering practically ail of the real estate 
of the bankrupt ; that at the time of the filing of the pétition in bank- 
ruptcy title to the dredge had not been acquired by the bankrupt, there 
then being owing of the purchase price thereof upwards of $16,000; 
that from April 12, 1913, until June 12 next following the said plant 
and property were in charge of Charles J. Cull and Wilmington Trust 
Company as receivers; that the latter was appointed trustée and as 
such took charge of the bankrupt estate June 12, 1913 ; that the real 
estate and personal property of the bankrupt were sold April 28, 1914, 
for $60,000; that the sale was confirmed May 28, 1914; that the 
receivers filed their account together with a pétition for their dis- 
charge June 25, 1914, and a supplemental report November 23, 1914; 
that the first and final account of the trustée was also filed at the 
last mentioned date; that the total amount received by the trustée 
from ail sources applicable to the costs and expenses of administra- 
tion and to the claims of creditors, not taking into considération the 
sum of $16,500, proceeds of trustee's certificates, issued and sold 
under order of court, and the further sum of $600, loaned for Insur- 
ance on dredge, was the sum of $63,062.99; that the last mentioned 
sum includes $1,007.12, being the net balance, paid to the trustée, of 
the sum of $1,958.72, which came into the possession of the receiv- 
ers; that of the above mentioned sum of $63,062.99 received by the 
trustée, $32,063.31 has been applied by it to the costs and expenses of 
administration, leaving a balance of $31,019.68 in the hands of the 
trustée applicable to further costs and expenses of administration and 
the claims of creditors. This balance should, in the opinion of the 
référée, be increased by the sum of $369.92, hereinafter particularly 
referred to, which has been directed to be turned over to the trustée 
by those to whom it was paid. 

The matters in controversy covered by the pétitions for review are : 
First, the disallowance of an alleged claim of Richard H. Vail, 
amounting to $943.25, representing an unpaid balance of moneys due 
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him for services and expenses rendered and incurred by liim on 
account of the bankrupt estate. Second, the allowance to Griggs, 
Baldwin & Baldwin of the sum of only $130.08 as a set-ofif against the 
sum of $500 paid by the bankrupt to them before bankruptcy, and 
directing that law firm to turn over to the trustée the différence, 
namely, $369.92. Third, the disallowance of compensation claimed 
by Griggs, Baldwin & Baldwin to be due them as attorneys for Charles 
J. Cull, one of the receivers. Fourth, the allowance to the trustée 
for Pillsbury, Madison & Sutro of the sum of only $500 instead of 
$1,500, alleged to hâve been due to that firm for services as attorneys 
for the trustée. Fifth, the allowance to the trustée of only the sum 
of $41.95, instead of $83.90, to cover the traveling expenses of Pills- 
bury, Madison & Sutro in connection with the settlement of the 
estate. Sixth, the allowance to the trustée for Sylvester D. Townsend, 
Jr., Esq., of only the sum of $2,575 as compensation for services as 
attomey for the trustée, instead of $4,000 as alleged by him to be 
due. Seventh, the allowance to the trustée of only $202.70 to cover 
the traveling expenses of Mr. Townsend, attorney for the trustée, 
on his. trip to Califomia, instead of $405.40, as claimed by him. 

[1] The référée properly disallowed the alleged claim of Vail for 
services and expenses. In the supplemental report of the Wilming- 
ton Trust Company, one of the receivers, made under oath Novem- 
ber 20, 1914, it is stated that June 10, 1914, that company received a 
certain bill and claim f rom Vail reading as follows : 

"22 Maj-, 1913. 
"Charles J. Cull and Wilmington Trust Co., Eecelvers Union Dredglng Oo., 
to Richard H. Vail, 68 WasJiing Square South, New York, Dr. 

To railroad and Pullman Ç 133.85 

To expenses 59.40 

To services, 10 days 1,000.00 

1,19.'>.25 
By cash 250.00 

To balance ? 943.25" 

In its supplemental report référence was also made to the claim 
asserted by Vail, as follows: 

"With respect to sald claim, Wilmington Trust Company reports that until 
said tenth day of June it had no kaowledge whatever that the said Richard 
H. Vail had been employed to perform any services for the sald Recelvership 
Estate ; that It never was consulted with référence to the employaient of the 
sald Richard H. Vail ; that It has never at any time ratified the employment 
of the said Vail or the validlty and sufflciency of said claim; that upon in- 
formation and belief it avers that the services so rendered by the sald Vail 
were useless and valueless to said Recelvership Estate, and that the sald 
employment of the sald Richard H. Vail was wlthout authority of law." 

The supplemental report of Cull, one of the receivers, made under 
oath Novembcr 17, 1914, states: 

"At a meeting of the executive committee of the Union Dredging Cumpany, 
held March 20th, 1913, at whlch ail the members thereof were présent, the 
f ollowing resolution was adopted : 

" 'Resolved that Mr. Richard II. Vail be employed and authorized on behalf 
•of the Company to go to Polsom to investi gâte the opérations of the Company 
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there, with full power to assume charge of opérations, discharge or suspend 
the superintendent, employées aad working men, aud engage others ou behalf 
of the Company.' 

"Mr. Vail started on hls trlp about the 5th of April, and on the llth ot 
April the Company went into the hands of receivers. The directors of the 
Company (Messrs. Griggs, Gillinder, Gorgas and Cull) thought it would be best 
for Mr. Vail to continue to Folsom and make his report on conditions there, 
Irrespective of the receivershlp proceedings, and I accordingly telegraphed Mr. 
Vail as follows: 

" 'Jersey City, N. J. April llth, 1913. 
" 'Mr. Richard H. Vail, Gare of Tennessee Copper Co., Copper Hill, Tennessee. 

" 'Dredging company filed pétition voluntary bankruptcy yesterday. Court 
appointed me receiver. Will start for Folsom tomorrow evening. Would like 
you to corne earliest possible. Wire me when you will be there.' 

"Mr. Vail arrived ta Folsom early In May and made an examinatlon of tlie 
property there, copies of which report were forwarded by Mr. Vail to Messrs. 
Griggs, Gillinder and œyself. Mr. Vail's bill for services was filed with Messrs. 
Griggs, Baldwin and Baldwln, who were attorneys for the receiver, and I 
assumed the same had been transmitted by them to the référée for considéra- 
tion. It was not until early in June, 1914, when the Wilmington Trust Com- 
pany sent me for signature a 'report of the receivers' that I learned that Mr. 
Vail's bill had not been flled with the référée. I then mailed the bill to tlie 
Wilmington Trust Company." 

The circumstances under which Vail went to Folsom exclude any 
reasonable idea oê his having been employed by the receivers or either 
of them acting as receiver. By the order of April 10, 1913, appoint- 
ing the receivers it was provided that they should "take charge of ail 
the assets of said bankrupt and préserve the same, pending the élection 
and qualification of the trustée herein, or until the further order of 
the court. * * * And that said receivers be and they are hereby 
authorized to take such proceedings as may be necessary in the Dis- 
trict Court of the United States for the Northern District of Califomia 
to secure the appointment of an ancillary receiver in bankruptcy by 
said court, to take charge of and préserve the assets of the bankrupt 
in said district until the élection and qualification of the trustée herein 
or until the further order of said court." It is évident for several 
reasons that Vail was not authorized to visit Folsom and do what he 
did in connection with that trip by anything contained in the order of 
appointment, even if, under any circumstances, that order could be 
treated as broad enough in its terms to cover such an authority. In 
the first place the resolution of the executive committee of the Union 
Dredging Company, of which committee Cull was a member, was 
adopted March 20, 1913, some three weeks before that company filed 
its pétition in bankruptcy and the receivers were appointed. In the 
next place, the authority conferred upon Vail under the resolution was 
whoUy inconsistent with any power, express or implied, contained in 
the order appointing the receivers ; for by that resolution Vail was 
"employed and authorized on behalf of the company to go to Folsom 
to investigate the opérations of the company there, with full power to 
assume charge of opérations, discharge or suspend the superintendent, 
employées and working men and engage others on behalf of the com- 
pany." Again, Vail "started on his trip about the 5th of April, and on 
the llth of April the company went into the hands of receivers," and 
the directors of the company, including John W. Griggs and Cull 
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"thought ît would be best for Mr. Vail to continue to Folsom and 
make his report on conditions there, irrespective of the receivership 
proceedings." Thèse circumstances clearly indicate that Vail was noi 
employed by the receivers, or eitlier of them acting as receiver, but 
was employed by and on behalf of the company "irrespective of the 
receivership proceedings," and satisfactorily accotint for the fact that 
the Wilmington Trust Company had not as trustée or receiver notice 
of any alleged claim for so long a time. Further, and as confirmatory 
of the above conclusion, CuU swears that Vail arrived in Folsom early 
in May, made an examination of the property there, and forwarded 
copies of his report to "Messrs. Griggs, Gillinder and myself ," ail di- 
rectors of the bankrupt, but not to the Wilmington Trust Company, 
which had qualified as a receiver April 12, 1913. It is suggested by 
counsel for Vail that it does not appear that the latter was ever notified 
or had an opportunity to be heard ; but Vail's alleged claim was filed 
with the référée November 23, 1914, more than two weeks before the 
référée made his order thereon, and it does not appear that Vail made 
any application to adduce testimony or be heard; nor in his pétition 
for review is any such point raised. * * * 

[2] The order of the référée allowing Griggs, Baldwin & Raldwin 
only $130.08 as a set-ofî against the sum of $500, received by them 
from the Union Dredging Company before bankruptcy, and directing 
that the différence be turned over to the trustée, must be modified. In 
their pétition for compensation as attorneys for the bankrupt Griggs, 
Baldwin & Baldwin set forth that "April 8, 1913, they were consulted 
by the officers and directors of the bankrupt with respect to the filing 
of a pétition in voluntary bankruptcy" ; that they "préparée! a f orm 
of resolution to be passed by the board of directors, authorizing such 
action, and thereafter prepared and had verified a pétition for the ad- 
judication of the above named bankrupt as a bankrupt, schedules of 
its debts and assets, and also a pétition for the appointment of a tem- 
porary receiver of its property" ; that they placed themselves in com- 
munication with the clerk of this court to ascertain whether the Dis- 
trict Judge would be in Wilmington on the next following day; that 
on that day they sent a représentative to Wilmington for the purpose 
of filing the said pétitions; that April 10, 1913, they again sent a rep- 
résentative to Wilmington to file the pétitions for the adjudication and 
the appointment of a receiver respeetively ; that the District Judge being 
absent from the district application was made to the référée, who made 
the adjudication, appointed the receivers and fixed the amount of their 
bonds; that the petitioners secured the bond for Cull as one of the 
receivers and fîled the same in this court ; that they successfully re- 
sisted an application to vacate the adjudication in bankruptcy; that 
they sent a représentative to attend the fîrst meeting of creditors June 
12, 1913 ; that in connection with their services they made disburse- 
ments as follows: Blanks for schedules, $1.50; amount paid clerk for 
filing papers and other expenses to Wilmington on six trips, $79.68 ; 
amount paid référée, $17; and telegrams, $3.90; aggregating $102.80; 
and that "prior to the filing of the pétition in bankruptcy your peti- 
tioners received from the bankrupt $500 on account of services to be 
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rendered and disbnrsements made in thèse proceedings." Section 60d 
of the Bankruptcy*Act provides : 

"If a debtor shall, directly or indirectly, In contemplation of the filing of a 
pétition )iy or against him, pay money or transfer property to an attomey 
and counselor at law, sollcitor in equlty, or proctor in admiralty, for services 
to be rendered, the transaction shall be reexamlned by the court on pétition 
of the trustée or any creditor and shall only be held valid to the estent of a 
reasonable amount to be determiiied by the court, and the excess may be re- 
covered by the trustée for the benefit of the estate." 

It does not appear that any pétition for the reexamination of the 
$500 transaction has been presented by the trustée or any creditor of 
the bankrupt estate. Such a pétition is a condition précèdent to any 
détermination by the référée that any portion of the amount paid to 
an attorney, as specified in the section, may be recovered by the trustée 
for the benefit of the estate as an excess over and above what is rea- 
sonable. But while the circumstances do not présent a case in which, 
under section 60d, an order in invitum for the payment to the trustée 
of such excess may "be made, the f act nevertheless remains that, in the 
opinion of this court, the sum of $500 received by Griggs, Baldwin & 
Baldwin was ample compensation for any and ail proper and legitimate 
services and disbnrsements on account of which they allège they re- 
ceived that sum. The order of the référée for the repayment of the 
excess must be set aside. But the petitioners, having on their ov/n 
showing, been fuUy paid, if not overpaid, for their services and dis- 
bu'rsements for which they claim an allowance, are not entitled to re- 
ceive the sum of $102.08 abovç mentioned or any part of it, and the 
same is disallowed. The principles of equity as administered by courts 
of bankruptcy will not justify any other conclusion. 

The order of the référée disallowing compensation claimed by Griggs, 
Baldwin & Baldwin to be due them as attorneys for Cull, one of the 
receivers, and for disbursements, must be approved and confirmed. 
The référée holding the court of bankruptcy appointed the Wilming- 
ton Trust Company and Cull as co-receivers, to co-operate as joint re- 
ceivers, without conferring upon either of them authority to act inde- 
penderitly of the other. The receivers did not employ Griggs, Baldwin 
& Baldwin as their attorneys. They do not claim that such was the 
fact, but State that their firm was retained only by Cuil. Further, no 
proper proof has been adduced as to the nature and extent of their 
alleged services or disbursements. Their alleged claim rests wholly 
upon the bare statement in their pétition. In addition to what has 
been said, the court is strongly impressed with the idea that, in view 
of the above mentioned payment of $500 to that firm prior to the 
bankruptcy, the confirmation of the order of the référée cannot work 
an injustice to its members. 

[3] The order of the référée allowing to the trustée for Pillsbury, 
Madison & Sutro only $500, instead of $1,500, alleged to hâve been 
due to that firm for services as attorneys for the trustée, must be 
inodified. I am satisfied they should be allowed $1,500, as claimed 
by them. That they were compétent to and did render valuable serv- 
ices to a large amount to the trustée abundantly appears in the case. 
Their services related to two classes of subjects: First, those which 
225 F.— 13 
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do not call for the professional skill of a lawyer and ordinarîly would 
not justify his employment; and, secondly, those which necessitate 
or reasonably require légal advice. As a gênerai rule an allowance 
should not be made to a trustée in bankruptcy for compensation for 
an attomey employed by him for doing such things for the protection 
and benefit of the estate as do not require professional skill but are 
well within the ability of a person possessing ordinary intelligence 
and business capacity. Such things it is incumbent upon the trustée 
in the discharge of his duty to attend to without burdening and de- 
pleting the estate committed to his charge. The determinative ques- 
tion is not whether it is agreeable and convenient to the trustée to 
bave attorneys to act for him, but whether it is reasonably necessary 
for the welfare of the estate that counsel should be so employed. This 
rule, in the absence of spécial éléments of difficulty, bas gênerai ap- 
plication with respect to such matters as the payment of taxes, the 
collection of rents, the payment for water and electricity, and the 
continuance of insurance in force. But it appears from the record 
that there were spécial difficulties in successfully attending to thèse 
matters, which could be overcome through the personality of Pills- 
bury, but probably would bave proved insurmountable without his 
intervention. Sylvester D. Townsend, the vice-président of the trus- 
tée, testified to the effect that the insurance on the property of the 
bankrupt in California was in bad shape; that he was informed by 
Harlan G. Scott, a director of the trustée, that Pillsbury "was con- 
sidered one of the ablest men on the coast and, probably, a man who 
could accomplish what we wanted him to do"; that the reason for 
the sélection of counsel in San Francisco was becaiise "ail of the 
companies that we were insured in had their agents there" ; that "the 
water company, upon whom we were entirely dépendent, had their 
office there, and the electric light company who furnished us the elec- 
tricity, had their office there" ; that Mr. Pillsbury "took up with thèse 
insurance agents out there the matter of insurance, and by reason of 
his standing in the cômmunity, prevailed uponthem to extend this 
insurance temporarily" ; that "if it had not been for his services in 
San Francisco it would hâve been impossible for us to hâve con- 
tinued this insurance, because it was the kind of insurance that no- 
body wanted" ; that "we were satisfied that Mr. Pillsbury was a man 
whom we could place entire confidence in, having known him so 
well and so f avorably" ; that he "was a big enough man out there to 
get anything that anybody else could get"; that "we realized that it 
was almost entirely a matter of his personality in securing a continu- 
ation of this insurance" ; that "that was equally true as regards the 
water company there" ; that "it was absolutely necessary that we hâve 
a supply of water, otherwise the dredge would depreciate very rapidly, 
if not kept in water"; that "it was a continuai effort on the part of 
Mr. Pillsbury to keep the insurance on the dredge"; and that "only 
his Personal équation and standing in that cômmunity enabled him to 
keep the insurance in force." In view of the foregoing considérations 
I think it was reasonable and proper that Pillsbury should render and 
be fairly compensated for the services with respect to those items 
which, aside from spécial difficulty, should bave been attended to by 
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the trustée without the expensei of professional advice. But the serv- 
ices of Pillsbury, Madison & Sutro were not confined to such détails 
of ordinary business manageinent but extended to important matters 
arising under the laws of California and involving professional knowl- 
edge and skill. Without going more minutely into the subject, I am 
satisfied that the sum of $1,5CX3 claimed by and for them for com- 
pensation should be allowed. 

The order of the référée allowing to the trustée only $41.95 to 
cover the traveling expenses of Pillsbury, Madison & Sutro, instead 
of $83.90, the amount claimed by them, is disapproved. I can per- 
ceive no reason why the full amount claimed should not hâve been 
allowed, and the order of the référée is modified accordingly. 

The order of the référée allowing to the trustée the sum of $2,575 
as compensation to Sylvester D. Townsend, Jr., as its attorney, in- 
stead of $4,000 as claimed, must be approved and confirmed. The 
bankruptcy act intends and contemplâtes for the benefit of creditors 
an economical settlement of bankrupt estâtes, and pursuant to this 
policy section 62 provides that "the actual and necessary expenses 
incurred by officers in the administration of estâtes shall, except where 
other provisions are made for their payment, be reported in détail, 
under oath, and examined and approved or disapproved by the court." 
Among the legitimate expenses of administration is proper and mod- 
erate compensation for légal services rendered to a trustée in bank- 
ruptcy in so far as such professional aid is necessary. If there be 
no necessity for the employment of counsel neither the court nor the 
trustée should direct or provide for it. And if there be such neces- 
sity and one or two attorneys be sufficient it would be an abuse to 
secure three or four. There were but few matters presented to the 
counsel for the trustée involving questions of any difficulty or delicacy. 
Among them probably the most prominent was the issue of trustee's 
certificates in order to raise sufficient money to pay the balance due 
on the conditional sale of the placer dredge, and thereby acquire title 
to it. But it appears not only from the accounts rendered by Pills- 
bury, Madison & Sutro, but from his own account, that on the ques- 
tion of the issuance of trustee's certificates as well as on other ques- 
tions involving professional knowledge, he was in conférence or 
correspondence with Pillsbury, Madison & Sutro, and was largely 
guided and assisted by them in the considération of the points in- 
volved. And with respect to the questions raised by the application 
for the issuance of trustee's certificates, as the same was presented 
and argued before this court, counsel other than Mr. Townsend, 
representing creditors, took a very leading and important part. A 
very large number of items of charge made by Mr. Townsend for al- 
leged professional services rendered to the trustée relate to insurance, 
taxes, collection of rents, and water and electrical supply, involving no 
légal question, of. considération other than could be had from ordi- 
narily well-infbrmed business men. Items of insurance form a large 
proportion of the services for which compensation is demanded. 
Thèse were matters which required and received attention from Pills- 
bury, Madison & Sutro in California, and compensation is allowed to 
them as above indicated, because the personality of Mr. Pillsbury was 
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a necessary élément of suçcess. But-that considération does not apply 
to 'Mv. Townsend. Thèse matters were merely part of the essen- 
tially non-professional management of the estate which the trustée 
should not hâve called on Mr. Townsend to attend to personally and 
on a professional basis. And if under any circumstahces they might 
hâve been otherwise viewed by the trustée there was and could hâve 
been no reason or justification for the employment of both Mr. Town- 
send and the firm of Pillsbury, Madison & Sutro to attend to them. 
There was no litigation Orf any importance in which Mr. Townsend 
took part. Nothing, however, that is hère said is intended to con- 
vey the impression that he did not render meritorious légal services 
to the trustée. He certainly did in connection with the issuance of 
trustee's certificates and also in other respects. But for such services 
he will be liberally compensated by the allowance of $2,575 made him 
by the référée. I attach but little weight to the opinions of the sev- 
eral lawyers who testified in favor of Mr. Townsend's claim for com- 
pensation for two reasons. First,,, with two exceptions, without hav- 
ing actual knowledge upon the subject, they based their testimony upon 
Mr. Townsend's statements of the nature and amount of his services; 
and, secondly, and not of less importance, it does not appear that any 
of the lawyers knew or took into considération the extent of the as- 
sistance received by Mr. Townsend from other lawyers as above 
stated. After à careful examination of the record and proçeedings 
trànsmitted by the référée to this court it does not appeâr to me that 
Mr. Townsend bas suffered any injustice at the hands of the référée. 

The order of the référée allowing to the trustée only $202.70 to 
cover the traveling expenses of Mr. Townsend, attorney for the trus- 
tée, instead of $405.40 as claimed by him, must be modified. I bave 
grave doubt whether, in view of the professional standing and skill 
of Mr. Pillsbury, as testified to by the vice-président of the trustée, 
it was necessary that Mr. Townsend should go to Cahfornia. I do 
not perceive that he accomplished anything in California which could 
not hâve been effected by Pillsbury, Madison & Sutro, under instruc- 
tions by mail from the trustée 6r its local attorney. But évidently the 
trustée thought it désirable that Mr. Townsend should go to California 
in behalf of the estate, and it also appears that Pillsbury, Madison & 
Sutro desired his présence there. Under thèse circumstances what- 
ever doubt there may be on the subject should be resolved in Mr. 
Townsend's favor. And that doubt having been so resolved, I fail 
to perceive any consistency in disallowing one-half of his traveling 
expenses. The order of tfie référée must, theref ore, be modified to 
the extent of allowing to the trustée the sum of $405.40, the amount 
claimed. 

The receivers, the trustée, and their counsel hâve not given sufficient 
attention or weight to the fact that it is the function of the court, and 
not of the receivers, the trustée, or their counsel, independently of 
the court, to "cause the estâtes of bankrupts to be collected, reduced 
to money and distributed" and "to make such ordérs * * * as 
may be necessary for the enforcement of the provisions of this act." 
Had they taken a différent and correct view of the scope of their au- 
thority much of the embarrassment and expense which mark the 
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administration of the bankrupt estate before the court would hâve 
been avoided, and a simpler and more economical course hâve been 
pursued to the advantage of the creditors, for whose benefit, and not 
for that of the receivers, trustée and their counsel, the adjudication 
in bankruptcy was mainly intended. 

An order and decree in conformity with this opinion may be pre- 
pared and submitted. 



UNITED STATES v. SOUTHERN PAC. CO. et aL 

(District Court, S. D. California, N. D. June 7, 1915.) 

Nos. 46, A-16, A-24, A-25, A-26, A-28. 

1. Public Lands ig=»120 — Suit foe Cancellation of Patents— Sufficienct 

OF Bill. 

A blU by the United States again.st a rallroad eompany, which sets ont 
an act of Congress maklng a grant of lands to défendant withln desig- 
nated place limlts with référence to the railroad as constructed, but ex- 
pressly reserviug therefrom ail minerai lands, and which allèges that de- 
fendant made application for patent thereunder, that with knowledge that 
certain of the lands Included in Its application were minerai, and valu- 
able for their minerai, it caused its agent to make affidavit that they were 
not minerai, for the purpose and with the effect of preventing an exam- 
inatlon of the same by agents of the goVemment, by means of whleh false 
and fraudulent représentations it procured the issuance of a patent for 
such minerai lands, and that by means set out défendant concealed the 
fraud until withln three years prior to the commencement of the suit, 
hclâ to State a cause of action. 

[Eu. Note. — For other cases, see Publie Lands, Cent Dlg. §§ 332-335; 
Dec. Dig. ®=>120.] 

2. Public IvAnds <g=»120 — Suit fob Cancellation of Patents— Limmation. 

The provision of Act March 2, 1896, c. 39, § 1, 29 Stat. 42 (Comp. St. 
1913, § 4901), llmiting the tlme within which suits may be brought for the 
cancellation of patents to lands thereafter issued under railroad grants to 
six years from issuance of the patent, does not bar a suit to cancel such 
a suit on the ground of fraud, where the fraud was successfuUy concealed 
by défendant until withln six years prior to the bringing of the suit 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. ®=3l20.] 

In Equity. Suit by the United States against the Southern Pacific 
Company and otbers. On motion to dismiss the bill. Denied. 

Thos. W. Gregory, Atty. Gen., and E. J. Justice, Sp. Asst. Atty. Gen., 
for the United States. 

Chas. R. Lewers and Peter F. Dunne, both of San Francisco, Cal., 
for défendant Southern Pac. Co. 

Samuel Shortridge, of San Francisco, Cal., and J. W. Wiley and 
George A. Whitaker, both of Bakersfîeld, Cal., for other défendants. 

BLEDSOE, District Judge. The original bill of complaint in the 
case above entitled, No. 46 Civil, was filed in December, 1912. It 
came on for hearing thereafter on numerous motions to dismiss, and 
was amended pursuant to order of court after the submission of the 
motions to dismiss and while the same were under considération by 
iudge Dooling of the Northern district of this court, whereupon new 
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motions to dismiss were made, which were argued and submitted te 
this court at the November term thereof , held in Fresno in last year. 
The bill in this one case states that the value of the property in con- 
troversy exceeds $250,000,000. The aggregate in ail the suits exceeds 
$320,000,000. Because of that fact, and also because of the tre- 
mendous importance of the controversy, both to the government and 
to the various défendants, the court has endeavored to give ail the 
matters submitted to it in the case above entitled, and in the others 
similar thereto, and which are decided herewith, its most careful con- 
sidération, and it has examined with particular care each point ad- 
vanced by the various parties. 

Owing to the great length of time that has elapsed since the sub- 
mission of thèse cases, and while the court has had them under con- 
sidération, ail of which has been due in a large measure to the very 
congested condition of the calendar of this court, the court feels that 
it ought not to indulge itself in the additional time necessary to pré- 
pare a comprehensive opinion, which would set forth its views in dé- 
tail upon the various contentions which hâve been made. If the mat- 
ters alleged by the government in its bill are true, there is stern and 
urgent necessity that opportunity should be accorded the government 
at the earliest possible time to adduce the proper proof in support 
thereof, and this court feels that it ought not, therefore, for any 
reason, permit further time to elapse without announcing its con- 
clusions and making the appropriate orders in the premises. Because 
of this situation, therefore, the court will content itself with a very 
brief statement of its reasons for its rulings herein. 

[1] The suit is brought to cancel a patent issued by the complain- 
ant, the United States government, to the Southern Pacific Railroad 
Company, in 1894, and concerns approximately 45,000 acres of land, 
situate in the San Joaquin valley. The patent was issued to the rail- 
road Company in consununation of the grant made by Congress in 
1866, granting to the défendant company, "every alternate section of 
public land, not minerai, designated by odd numbers, to the amount 
of * * * 10 alternate sections of land per mile on each side of 
said railroad," through the state, etc. It was also provided in said 
grant "that ail minerai lands be and the same are hereby excluded 
from the opérations of this act," and in lieu thereof a like quantity of 
unoccupied and unappropriated agricultural lands in odd-numbered 
sections within 20 miles of the railroad were to be selected. It was 
also in said act provided, further, "that the word 'minerai' when it 
occurs in this act shall not be held to include iron or coal." 

It is alleged that the défendant Southern Pacific Railroad Company, 
through its land agent, and in compliance with the act of Congress 
above referred to, made application for the land in question, and con- 
currently therewith made affidavit that "said lands are vacant, unap- 
propriated, and are not interdicted minerai or reserved lands, and 
are of the charàcter contemplated by the grant," etc. ; that thereafter 
appropriate action was taken by the ofiicers of the Interior Depart- 
ment, resulting in the issuance of a patent for the lands in question. 
This patent as issued, and as received and accepted by the défendant, 
it is alleged, contained the usual minerai exception clause to the effect 



UNITED STATES V. SOUTHERN PAC. OO. 199 

that "ail minerai lands, should any such be found in the tracts grant- 
ed," were excluded and excepted from the opération of the patent. 
It is then alleged that the complainant was induced by the fraud of 
the défendant not to actually examine the lands described in the 
application for the patent, but to rely upon the said affidavit and the 
fraudulènt représentation of the said défendant that it would not 
question the validity of the said exception of minerai land above men- 
tioned; that the défendant intended, however, thereafter to assert 
the invalidity of this exception in the patent, and to fràudulently ac- 
quire title to the minerai lands in controversy, which it knew at the 
said time of acquiring patent were minerai, but fràudulently concealed 
from the plaintifï this knowledge and ail the information thereoL 
It is further alleged that during the past three years the plaintifï has 
ascertained, and allèges the fact to be, that of the lands described in 
said patent, approximately 45,000 acres thereof are valuable minerai 
lands, and contain rich deposits, in commercially paying quantities, 
of petroleum, and other valuable minerais ; that they were well known 
to be minerai lands as aforesaid, prior to May 9, 1892, and that they 
had no appréciable value for agricultural purposes, or for other pur- 
poses than for the minerai contained therein, "ail of which facts con- 
cerning the minerai character of said lands, and the existence of 
minerai locations affecting the same, hâve been well known to the 
said Southern Pacific Railroad Company and its officers and agents 
since long prior to May 9, 1892." It is aiso alleged that at the time 
of the application for the patent above mentioned it was well known to 
the said Southern Pacific Railroad Company, and the officers and 
agents thereof, that the lands in controversy herein contained valuable 
minerais and were minerai lands within the meaning of the provi- 
sions of the act of Congress above mentioned; that at the time said 
company caused said application to be made it and its officers and 
agents well knew that the officers of the Department of the Interior, 
being induced by the affidavit of the land agent of the défendant, 
which affidavit falsely represented said lands were not minerai lands 
and were of the character contemplated by the grant above mentioned, 
would cause patent to be issued for ail of said lands without any fur- 
thur examination, considération, or adjudication of the question wheth- 
er any of said lands were minerai or nonmineral in character, and 
without actual knowledge upon the subject, and that in lieu thereof 
the said officers of the Department of the Interior would act upon the 
allégation in said affidavit, and would be misled and deceived thereby. 
It is further alleged that the said Southern Pacific Railroad Company 
caused its said land agent to support its application for patent as 
aforesaid, knowing at the time that the said lands were minerai, and 
falsely representing that they were not minerai, with the secret and 
fraudulènt intention of inducing the Department of the Interior to 
issue a patent theref or, without any actual or further examination, 
considération, or adjudication as to the minerai character of said landsj 
and in actual ignorance of their minerai character. 

It is then alleged that ail of the officers of the United States having 
authority in ail proceedings with référence to said patent were, until 
long after its issuance, ignorant of the fact that any of the lands de- 
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scribed were minerai in character, and were also ignorant of the afore- 
said fraudulent and secret intention, purposes, and acts of the said 
Southern Pacific Railroad Company, in conséquence of which, and 
because of the false représentations of the said défendant and of its 
land agent, which représentations were known to be false, were cal- 
culated and intended to deceive said officers of the plaintiff, and which 
did actually deceive them, no finding, décision, or adjudication as 
to the minerai or nonmineral character of the said lands was ever made 
by them. It is'also charged that, in addition to the secret and fraudu- 
lent purpose and intent of the défendant company and its officers 
and agents above referred to, it was also the secret and fraudulent 
purpose and intent of the said Southern Pacific Railroad Company, 
its officers and agents, to cohceal frorn the plaintiff the true facts in 
the premises until more than six years had elapsed from the time of 
the issuance of the patent, to the end that plaintiff should thereby be 
delayed in the institution of judicial proceedings to enforce its rights, 
in order that the défendant might successfully plead the statute of 
limitations to any suit which might thereafter be brought. Thereafter, 
at some considérable length, allégations are made showing the means 
and devices adopted by the défendant to conceal and keep from the 
officers of the United States govemment the facts and the perpétra- 
tion of the frauds hereinabove referred to. 

The bill of complaint comprises some 135 pages of printed matter, 
and it is obvioûs, of course, that tlie above is but the merest skeleton 
of the allégations contained therein. It suffices, however, in my judg- 
ment, in determining the substantial features of the matters pressed 
upon me for considération, to suggest that the bill shows, in apt lan- 
guage, that upon the performance of certain conditions the Southern 
Pacific Railroad Company was entitled to receive a grant of certain 
lands from the govemment; that in no event was it entitled to re- 
ceive any so-called minerai lands, they being expressly reserved from 
grant by Congress; that nevertheless défendant company, knowing 
that the lands in controversy herein were, and were well known to be, 
minerai, falsely and with the intention to deceive the United States 
govemment, made cla.im to the lands in question herein, and made 
affidavit that they were not minerai, and were therefore comprehended 
within the terms of the gi"ant; that the officers of the United States 
govemment relied, without making any actual investigation or ex- 
amination of the lands in conti^ovérsy, upon the représentations made 
in that behalf by défendant company, and that, acting thereon, being 
influenced solely thereby, patents were directed to and did issue cov- 
ering the interdicted lands in question; and that thereafter, and until 
within three yéars previous to the commencement of the action, de- 
fendant company, desiring to cover up its fraud, so as to enable it 
ultimately to secure a valid title to the lands which would be impreg- 
nable to attack because of the fraud thus committed, contrived to 
conceal both the character of the land, in so far as it was enabled so 
to do, and contrived effectually to conceal the fact of the existence of 
its own fraud previously consummated. Such are the facts alleged 
by the United States govemment. Upon their proof in the cogent 
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and pursuasive manner and to the degree required in cases where 
fraud is charged, it would seem without question that the relief prayed 
for should be accorded to the complainant. 

A nnmber of reasons, fortified by able and instructive arguments 
made in their behalf, hâve been urged by the défendants to the efifect 
that the court should, in spite of the clear, and to rtie certain and un- 
ambiguous, allégations of the bill of complaint, dismiss the proceeding 
and déclare to the complainant, the government of the United States, 
that it has made no case which cornes within the purview or consid- 
ération of this court. In this behalf it is urged, first and most in- 
sistently, that the action is barred by virtue of certain statutes of 
limitation enacted by the Congress of the United States. Act March 
3, 1891, c. 559, 26 Stat. 1093; Act March 2, 1896, c. 39, 29 Stat. 42, 
Comp. St. 1913, § 4901. 

[2] The argument in support of the plea of thèse statutes covers 
hundreds of pages of the briefs of counsel herein. In the détermina- 
tion of this plea the court ought perhaps to indicate at some considér- 
able length the reasons why it is constrained to hold it untenable, but 
the lack of time and the pressure of other duties, hereinabove referred 
to, inhibits such a course. Suffice it to say that in the first place it has 
been determined by the Circuit Courts of Appeals, both in the Eighth 
and Ninth Circuits, that the act of Congress of March 3, 1891, relied 
upon by défendants, has no application in such a proceeding as this. 
Linn & Lane Timber Co. v. United States, 196 Fed. 593, 116 C. C. A. 
267; same case, 203 Fed. 394, 121 C. C. A. 498; United States v. Ex-' 
ploration Co., 203 Fed. 387, 121 C. C. A. 491. It has been suggested 
that this court is not bound to, and should not, follow thèse décisions, 
and that they do not correctly state the lavv. Disregarding the rather 
manifest impropriety of refusing to follow a décision of the Court of 
Appeals of this Circuit, even if I should conclude that such décision 
did not, in my own judgment, enunciate the law, in the présent in- 
stance, my own conclusion is in thorough accord with that of the Cir- 
cuit Court of Appeals, and there can therefore be no possible reason 
why its conclusion should not be followed. 

It was determined by the Suprême Court of the United States, ap- 
parently as the unanimous expression of the views of that court, and 
speaking through one of the most profound lawyers who ever sat upon 
that exalted bench, Mr. Justice Miller, in Bailey v. Glover, 21 Wall. 
342, 22 L. Ed. 636, that, in a suit based upon fraud, the statute of limi- 
tations otherwise operative does not commence to run until the fraud 
has been discovered by the party aggrieved thereby. In so holding 
?vlr. Justice Miller said : 

"We are al.so of opinion ttiat this is founded in a sound and philosophical 
View of the principles of the statutes of limitation. ïhey were enacted to 
prevent frauds — to prevent parties from assertiug rights aft«r the lapse of 
time had destroyed or impaired the évidence vvliich would show that such 
rights never existed, or had been satisfled, transferred, or extingulshed, if 
thej' ever did exlst. To hold that by coneealing a fraud, or by committing a 
fraud in a manuer that it coucealed itself, untll such time as the party coni- 
luittiug the fraud could plead the statute of limitations to protect it, is ta 
walîe the law whieh was designed to prevent fraud the nieaiis by which it 
is ruade successful and secure." 
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I can find no case involving the question of fraud which detracts 
from or impairs the reasoning of this sound and salutary déclaration 
of the principles of morals and philosophy which should control the 
action of a court of equity. 

The counsel for défendants seek to difïerentiate the ruling in Bailey 
V. Glover because of the fact that there the statute of Umitations be- 
gan to run "from the time the cause of action accrued," while in the 
acts of Congress in question herein the statutes began to run from the 
date of the issuance of patents by the government. I can see nothing, 
however, in this suggestion, of benefit to défendants. In the case at 
bar the cause of action as for the fraud alleged accrued — that is, arose 
— at the time of the issuance of the patent, in conséquence of the f raud- 
ulent représentations. Coùnsel advance the suggestion that : 

"It is not illogical and does no violence to the language of the statute in- 
volved in Bailey v. Glover to say that an action 'accrues' to a plaintiiï when 
he diseovers that he has one." 

I can discover, however, no authority which supports this suggestion, 
and the use and définition of the word "accrues," as found in the books, 
do not lend countenance to it. 25 Cyc. 997, 1066. So, also, counsel ad- 
vance the argument that the équitable rules recognized and enunciated 
in Bailey v. Glover arise out of the application of the doctrine of lâches 
by courts of equity, and that because thereof , in a suit in which the gov- 
ernment is a party plaintiff, the usual and ordinary rules foUowed as 
between private individuals, where the statutes of limitation are held in 
restraint in cases involving fraud, are not applicable. I confess to an 
inability to follow counsel in this déduction, and know of no reason, 
and my attention has been directed to no authority announcing one, why 
the government of the United States, when it brings a suit as a private 
individual with respect to its own property and of which it has been 
unlawfully deprived, should be subject to any harsher rule than that ap- 
plicable to a private individual in a like exigency. In addition, as above 
indicated, the Suprême Court of the United States, in Bailey v. Glover, 
do not announce the rule there as emanating from, or being at ail lik- 
ened to, the disposition of courts of equity to recognize the gênerai 
doctrine of lâches, but rather base their conclusion upon the emphatic 
and obvious proposition that a court of equity will not, in the face of 
plaintiff's ignorance of the fraud, permit a continuing fraud to con- 
summate its own f raudulent intent by the plea of the Statute of Limita- 
tions. Were the rule otherwise, fraud would be encouraged to feed 
upon itself; a premium would be placed upon the doing of added 
wrong, in order that the original wrong might be made immune merely 
through the passage of time. In addition, and in conclusion, upon this 
branch of the case, it may be said that ail of thèse arguments were 
passed upon unfavorably by the Circuit Courts of Appeals in' the cases 
hereinabove ref erred to. 

Complaint is also made that the bill présents a double aspect, in that 
it is a suit to quiet the governinent's title to the land involved and also 
a suit to cancel the patent heretof ore issued to the défendant ; that 
there is an insufficient allégation of the fraud alleged against the de- 
fendant with respect to the minerai character of the lands involved 
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and of the concealment of the fraudulent acts and conduct of the de- 
fendant, subséquent to the réception by it of its patent. It will hâve 
to suffice in this behalf to state that I hâve gone over ail of thèse mat- 
ters carefully and can come to no conclusion other than that the 
contentions of the défendants are untenable. It is not the fact, of 
course, that the lands are, or were at the time of the patents, minerai 
lands, which gave the goverment a right of action. It is the fact allegéd 
by the government that the défendant railroad company, at the time of 
its application for, and the receipt of , the patent, knew that the lands 
incorporated therein were minerai lands, and were not comprehended 
within the terms of the congressional grant, which gives the government 
its right of action at this time. In other words, it is the fraud, and not 
the fact with respect to the minerai character of the lands, which au- 
thorizes the government to ask for the cancellation of its patent. To 
me there is no ambiguity in the bill of complaint with respect to the 
relief which is asked, nor the ground upon which such relief is based. 
Doubtless some of the allégations in the complaint could be polished 
up and made to show less of verbiage and more of brief and unquali- 
fied allégation of fact. Doubtless, also, however, this is unnecessary 
in order that the défendants may hâve a proper and sufficient under- 
standing of the charge which is made, and which they are called upon 
to meet, if they would successfully.defend their title to the lands now 
held by them. 

The case cornes now before the court merely upon the assertions of 
the government of the United States with respect to matters of fact 
which it allèges it can prove. In the event, of course, that it fails to 
prove to the proper and sufficient degree the facts which it allèges, its 
case must fail and the défendants will go hence. It must be assumed, 
however, that the government is acting in entire good faith in the pros- 
ecution of this litigation, and any slight verbal inaccuracies in the 
statement of its case, which do not detract from the substantial fea- 
ture of the serions charge which it makes, ought not to be considered 
of sufficient importance to justify further delay in the présentation of 
the proofs in this case, which delay, through loss of witnesses on the 
one side or the other, might prove of substantial détriment to ail parties 
in this important controversy. 

Objection is also made that necessary défendants are omitted in one 
of the cases. There is no suggestion, however, apparent upon the 
face of the complaint, that such parties are at ail necessary parties 
within the meaning of the rule requiring their présence in the case. 
Non constat they are innocent purchasers for value, and therefore 
their rights are protected and confirmed by the very statute défendants 
hâve pleaded by way of limitation herein. Act March 2, 1896, 29 
Stat. 42. 

I hâve considered ail of the motions to strike out and make more cer- 
tain, and will state, generally, that none of them, in my opinion, re- 
quire affirmative action on the part of the court, or justify further 
mention herein. In each case the motions to dismiss, strike out, and 
make more certain are denied. 
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EVANSVILLE BREWING ASS'N v. EXCISE COMMISSION OF JEFFER- 
SON COtJNTY, ALA., et al. 

(District Court, N. D. Alabama, S. D. May 31, 1915.) 

No. 224. 

1. INJUNCTION ®=10.5 — Restkaining Chiminal Peosecxjtions— Invaliditt of 

SïATUiE— Invasion of Propertt Rigiits. 

ïhe jurisdictlon of a court of equity to enjoin the enforcement of a void 
statute is not affected by the fact that the statute Is of a crimlnal or pénal 
nature, if its enforcement will destroy property rights, to the irréparable 
in.1ury of eomplainant 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§178, 179; Dec. 
Dig. ®=5l05.] 

2. Injunction <S=585 — Subjects of Protection— Constitutional Rights. 

That a State législature has vested a commission with dlseretionary 
Power to do certain acts constitutes no défense to a suit to enjoin such 
acts, if they would be in violation of the rights of eomplainant under the 
Constitution of the United States. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; Dec. 
Dig. <g=85.] 

3. Commerce <®=>60 — Constitutional Law iS=240 — Intoxicating Liquobs 

iS=3 15— State License Law. 

Act A]a. April 6, 1911, regulatlng tlie sale of liquors, and known as the 
"Smith Law" (Acts Ala. 1911, p.'2i9), by section 12, imposes a license tax 
of .151,500 on breweries, whicli also entitles them to sell thelr product at 
Wholesale, without additional license, It further provides that "eaeh 
ageney of a brewery of another state dolug business in thls state shall pay 
an annnal license tax of ?1,500, and any person, whether retail dealer or 
not, selling the goods or product of any brewery of another state, shall be 
deemed and held an agent thereof, unless such brewery shall hâve an es- 
tablished ageney in thls state." Held that, under Wilson Act Aug. 8, 1890, 
c. 728, 26 StJit 313 (Comp. St. 1913, § 8738), subjeeting liquors shipped in 
interistate commerce to the laws of the state after their delivery to tlie con- 
signée, such act is not invalid as imposing a tax on interetate commerce, 
nor is it unjustly discrluiinatory as against the foreign manufacturer, but 
as to him is a valid exercise of the police power of tlie state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 91-95; Dec. 
Dig. <S=>60; ConsOtutional Law, Cent. Dig. §§ 688, 693, 697-699; Dec. 
Dig. ©=240 ; Intoxicating Liquors, Cent Dig. §§ 17, 18 ; Dec. Dig. <@=>15.] 

In Equity. Suit by the Evansville Brewing Association against the 
Excise Commission of Jeffèrson County, Ala., and others. On mo- 
tion of défendants to dismiss bill. Motion granted. 

London & Fitts, of Birming-ham, Ala., for eomplainant. 
Frank S. White & Sons, of Birmingham, Ala., for défendants. 

GRUBB, District Judge. This cause is submitted on a motion to 
dismiss the bill because of wànt Of equity. The bill was filed by the 
eomplainant, a corporation and a citizen of Indiana, engaged in the 
business of operating a brewery in that state, against the défendants, 
vvho constitute the excise commission of Jefferson county, Ala. Its 
purpose was to restrain the défendants from requiring licensed hquor 
dealers in Jefterson county to abstain from selling the product of 
complainant's brewery until a license of $1,500 had been paid, and 

©:=For otti,i;r cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 



EVANSVILLE BEEWING ASS'N V. EXCISE COMMISSION 205 

from canceling and annulling the license of such liquor dealers be- 
cause of their alleged resale of the product of the complainant's brew- 
ery while said license of $1,500 remained unpaid. 

The material part of section 12 of the act known as the "Smith 
Law," approved April 6, 1911, which régulâtes the sale of liquor in 
Alabama, where liquors are permitted to be sold, is as foUows : 

"That the following license taxes sball be pald: Each retail dealer in splr- 
ituous, vIdous or malt liquors shall pay an annual tax of fifteen hundred dol- 
lars, except that such license tax in cities of class A shall be ttiree thousand 
($3,000.00) and in towns of less than one thousand population nine himdred 
dolJars ($900.00). Each Wholesale dealer in spirituous, vinous and malt liquors 
shall pay an annual tax of flfteen hundred dollars ($1,500*00). liach distillery 
manutaeturing spirituous liquors and each brewery manufacturing béer ahaU 
pay an annual license tax of fifteen hundi'ed dollars, but any brewery or distil- 
lery may sell its own products at wholesale without taking additional license 
if it bas paid for a license as such brewery or distillery. Each ageacy of a 
brewery of another state doing business in this state shall pay an annual li- 
cense tax of flfteen hundred dollars, and any person, whether retail dealer 
or iiot, selllng the goods or product of any brewery of another state, shall be 
deemed and held an agent thereof, unless such brewery shall bave an estab- 
lished ngeucy in this state." Aets 1911, p. 257. 

This section requires breweries of foreign states doing business in 
Alabama to pay an annual license tax of $1,500 for each agency in the 
state, and déclares that any retail or wholesale dealer in Alabama, 
selling the products of any brewery of another state, would be deemed 
and held an agent thereof, unless the brewery had itself established 
an agency in the state. The complainant had no established agency 
in the state, but was making shipments of its products from Indiana 
into this state to fill its orders. It had not paid the $1,500 license. 

The bill avers that the excise commission had threatened to and 
would cancel the wholesale or retail licenses of liquor dealers in Jef- 
ferson county unless there was paid an additional sum of $1,500 to 
the state, in lieu of the license not paid by the complainant. The bill 
asserts that this provision of section 12 of the act approved April 6, 
1911, is obnoxious to section 8, art. 1, of the Constitution of the United 
States, and to the fourteenth amendment thereto, and void for that rea- 
son, and that irréparable injury will be done the plaintiff's business in 
Jëft'erson county, Ala., unless the défendants are restrained from the 
acts complained of. 

The défendants base their motion to dismiss upon thèse grounds : 

(1) They assert that the bill is without equity, because it seeks to 
restrain the enforcement of à criminal or pénal statute of thé state, 
and that no property rights of complainant are involved. 

(2) They assert that the excise commission is a quasi judicial body, 
and is given ùnrestricted discrétion with relation to the suspending or 
canceling of any liquor license by section 24'of the act of April 6, 1911, 
and that a court of equity cannot, therefore, interfère with the exercise 
of such discrétion. 

(3) They assert, that section 12 of that act is valid. 

[1] First. The gênerai rule is well settled that courts of equity 
will not restrain threatened prosécutions for the commission of alleged 
crimes.. Old Dominion Tele^raph Co. v. Powers, 140 Ala. 220, 37 
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South. 195, 1 Ann. Cas. 119; Brown v. Mayor and Aldermen of 
Birmingham, 140 Ma. 590, 37 South. 173; Davis v. Los Angeles, 189 
U. S. 207, 23 Sup. Ct. 498, 47 L. Ed. 778. There is an equally well 
settled exception to the gênerai rule, viz., when the injunction is 
sought to restrain criminal prosecutions, which would resuit in the in- 
vasion of the rights of property through the enforcement of an un- 
constitutional law, to the irréparable injury of the plaintiff. In the case 
of BroWn v. Mayor and, Aldermen of Birmingham, 140 Ala. 590-595, 
37 South. 173, the Alabama Suprême Court said: 

"It bas been expressly declded tliat 'the mère faet that an act Is criminal 
does not divest the jurlsdlction of equlty to prevent It by injunction, tf it be 
also a Tlolatlon cl the property rights, and the party aggrieved has no other 
adéquate remedy for the prévention of irréparable Injury which will resuit 
f rom the failure or inability of a court of law to redress such rights.' " 

, In the case of Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 
18, 49 L. Ed. 169, it was held that: 

"Where property rights will be destroyed, unlawful interférence by criminal 
proceedings under a void law • * • may be reached and controUed by a 
court of equlty." 

The défendants' contention that the bill seeks to restrain prosecu- 
tions or threatened prosecutions for violation of state or municipal 
laws does not appear from the face of the bill. The only relief asked 
in the prayer of the bill is that the défendants be enjoined from re- 
quiring the liquor dealers of Jefferson county to abstain from selling 
complainant's products until the $1,500 license had been paid, and 
from cancëling or threatening to cancel the licenses of such dealers as 
dealt in the product of the plaintiff while such license remained un- 
paid. No criminal prosecutions of the complainant or its agents are 
feared, or asked to be enjoined, &o far as appears from the bill. It 
is true that the dealers, after cancellation of their licenses, if they 
persisted in selling liquor, would be subject to prosecutions therefor; 
but no such state of facts is relied upon in the bill, nor is relief against 
such conséquences prayed for therein. 

The bill shows that the wrongs complained of, if consummated by 
the défendants, would destroy complainant's business with the re- 
tâil and wholesale liquor dealers of Jefferson county. The right to 
make contracts for the sale of complainant's products in Alabama is a 
property right, protected by section 8, art. 1, of the Constitution of the 
United States, and by the fourteenth amendment. The unlawful in- 
vasion of this right by a state board, though by criminal prosecutions, 
under color of an unconstitutional law, would, under the mentioned 
exception to the gênerai rule, justify the interposition of a court of 
equity by an injunction, if irréparable injury was alleged as a resuit 
tliereof. 

The défendants further contend that a liquor license, under the 
laws of Alabama, is not property, but a mère privilège, citing State 
ex rel. Crumpton v. Excise Commission, 177 Ala. 212, 59 South. 294. 
However, the property right asserted by the plaintiff in this case is 
not based on a license, but on the right of the owner of property to 
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dispose of it by contract to any purchaser he may sélect, unimpeded 
by illégal restriction. 

[2] Second. It is also contended by défendants that the excise com- 
mission of Jefïerson county is vested by the law creating it with dis- 
crétion to suspend or cancel licenses, and that their action in so doing 
is not appealable or reviewable in the courts. However compétent 
it may hâve been for the Législature of Alabama to hâve vested this 
power in the excise çpmmission, free from the control of the courts 
of the State, it is clear that nothing that the Alabama Législature could 
do would avail to make an act of the défendants, which was violative 
of the rights of the complainant under the Constitution of the United 
States, a valid one. If the canceling by the défendants of the li- 
cense of dealers, because of their selling the product of the complain- 
ant, is an interférence with interstate commerce, or a taking of prop- 
erty without due process, or a déniai of the equal protection of the 
laws, then the Législature of Alabama could not make it the less so 
by vesting in the commission the unlimited and unaccountable au- 
thority to cancel or suspend licenses. To hold otherwise wrould be to 
make the state authority paramount to the fédéral Constitution in 
matters within the exclusive jurisdiction of the fédéral government. 
That this cannot be done requires no argument. 

[3] Third. The question remains whether the canceling of the 
licenses of wholesale liquor dealers by the excise commission because 
of their selling complainant's product, the agency license of $1,500 
not having been paid, and as a means of compelling its payment, is 
violative of section 8, art. 1, of the Constitution of the United States 
and the fourteenth amendment to it. 

The complaint is not that a license is exacted of the complainant for 
an agency in this state. It has no such agency, and is not, therefore, 
directly subjected to the license tax. The complaint is against the 
threatened action of the défendants in requiring an additional license 
of the plaintifï's Alabama customers for selling its béer after its 
arrivai in Alabama. The efïect of this section, of course, is to re- 
quire the complainant either to establish an agency in Alabama itself, 
and pay the license tax therefor, and so relieve its customers from 
paying any license for selling its béer, or to pay or reimburse one 
of its customers for the amount of the license, thereby constituting 
such customer its agency, and relieving him and ail others selling its 
product in Alabama from taking out a license. The payment of the 
prescribed license by complainant or any one of its customers in this 
state would entitle its béer to be sold by ail other persons in this 
state free from the obligation to pay an additional agency license. 
The right of the state to tax an agency of a foreign brewery estab- 
lished in this state, if the tax does not operate as a discrimination, is 
not disputed. 

The complaint is directed against the threatened exaction of a 
license from a customer of the complainant for selling its béer in 
Alabama. The complainant's contention is that this amounts to a tax 
on interstate commerce, and conflicts with section 8, art. 1, of the 
fédéral Constitution. The claim is that it is a tax on the plaintifï's 
right to sell its béer in Indiana to customers in Alabama, and is there- 
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fore a tax on its Indùuia or interstate business. The license, however, 
is not imposed on the plaintiff at ail, unless it voluntarily establishes 
an agency in Alabama. It is not imposed on the transaction by which 
the béer is sold in Indiana to the customer in Alabama. The Smith 
Law neither prohibits nor taxes the right of plaintiff to sell and de- 
liver its Indiana béer to an Alabama customer. The part of section 
12 of the Smith L,aw assailed by the bill is as foUovvs: 

"And any person, whether retall dealer or not, selUng the goods or product 
of any hrewery of another state, sliall be deemed and held an agent thereof, 
unless such brewery shall hâve an established agency In this state." 

The constructive agency does not arise unless and until the com- 
plainant's béer is resold by its Alabama customer in that state. It 
does not corne into existence because of the Alabama customer's pur- 
chase of the complainant's Indiana béer. It becomes operative only 
afterdelivery of the Indiana béer to the Alabama customer, and upon 
bis resale of the Indiana béer in Alabama. The Alabama customer 
is constituted a constructive agent only for "selling the goods or 
product of any brewery of another state." 

It is clear that the Alabama customer could not resell the Indiana 
béer until it had been delivered to him by the complainant, since sale 
includes delivery, and the customer could not deliver to his customer 
until delivery had been made to him by the complainant. The ques- 
tion, therefore, is whether it is compétent for Alabama to tax the re- 
sale in Alabama of béer shipped from Indiana after its delivery to 
the seller in Alabama., That this could not hâve been donc before the 
passage of the Wilson and Webb-Kenyon Laws is certain. Brown 
V. Maryland, 12 Wheat. 419, 6 L. Ëd. 678; Rohbins v. Shelby Taxing 
District, 120 U. S. 489, 7 Sup. Ct. 592. 30 L. Ed. 694. 

The Wilson I,aw (Act Aug. 8, 1890, c. 728, 26 Stat. 313 [Comp. 
St. 1913, § 8738]) permits the state to tax the sale of intoxicating liq- 
uors after their arrivai in the state, though in the original package. 
Arrivai in the state bas been construed to be delivery to the con- 
signée. Rhodes v. lowa, 170 U. S. 412, 18 Sup. Ct. 664, 42 L. Ed. 
1088. The Wilson Law gives the state the right to license the resale 
of liquors, imported from one state into another, after delivery to the 
consignée, though the original package be unbroken. There are but 
two qualifications to the exercise of this right: (1) The tax must be 
imposed for police purposes; and (2) it must not discriminate against 
the products of other states. 

The Webb-Kenyon Law (Act March 1, 1913, c. 90, 37 Stat. 699 
[Comp. St. 1913, § 8739]) prohibits the transportation of intoxicating 
liquors from one state to another, if intended to be used to violate 
a valid state law, whether -a police régulation or not. Under this law 
the liquor is amenable to the state law before delivery to the consignée. 

The case of Phillips v. Mobile, 208 U. S. 472, 28 Sup. Ct. 370, 52 
L. Ed. 578, is authority for the right of the state or its municipal 
corporation, since the passage of the Wilson Law, to impose a non- 
discriminating license tax on the seller of intoxicating liquors, made 
and sold to him in another state, after delivery to him in Alabama and 
in the original package. It is also authority for the proposition that a 
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license tax, imposed on the seller of intoxicating liquors, though in 
amount greatiy in excess of the cost of administering the law, may 
yet be a tax imposed in the exercise of the police power of the state, 
and not the taxing power. Laying aside the question of discrimina- 
tion, the Phillips Case is identical with this case in principle, and 
shonld control it. 

That the Wilson Act applies in favor of regulatory, as well as 
prohibitory, state législation, and that state législation that would be 
construed as an exercise of the revenue power of the state, when re- 
lating to a subject-matter other than intoxicating liquors, will be con- 
strued as an exercise of its police power, when it relates to intoxicat- 
ing liquors, has been held, also, in the cases of Vance v. Vandercook, 
170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100, Pabst Brewing Com- 
pany V. Crenshaw, 198 U. S. 17, 25 Sup. Ct. 552, 49 L. Ed. 925, and 
Reymann Brewing Co. v. Brister, 179 U. S. 445, 21 Sup. Ct. 201, 
45 E. Ed. 269. Under thèse cases, and since the passage of the Wil- 
son Law and the Webb-Kenyon Law, the state of Alabama has the 
power to exact a license from the Alabama seller of béer made in an- 
other state and shipped into this state, if the license is for police pur- 
poses and Works no unjust discrimination against the foreign made 
béer. That a license of the kind exacted of the domestic dealer in in- 
toxicating liquors in this case may be for police purposes, is clear 
from the cases cited. There remains the inquiry as to whether it op- 
érâtes as an unjust discrimination against béer made in states other 
than Alabama. 

The exaction of an additional license of the Alabama wholesale 
dealer for the privilège of selling foreign made béer, when a like li- 
cense is not exacted for the sale of béer of domestic manufacture, is 
an évident discrimination against the seller of the foreign made béer. 
Welton V. State of Missouri, 91 U. S. 275, 23 L. Ed. 347; Woodruff 
V. Parham, 8 Wall. 123, 19 L. Ed. 382 ; Tierman v. Rinker, 102 U. S. 
123, 26 L. Ed. 103 ; Kehren v. Stewart, 197 U. S. 61, 25 Sup. Ct. 403, 
49 L. Ed. 663; Powell v. S'tate, 69 Ala. 10; McCreary v. State, 73 
Ala. 480. If the Alabama wholesale dealer was the complainant, and 
there was no more in the case, his right to relief would be clear. How- 
ever, in this case the complainant is the foreign brewer, and the ques- 
tion of discrimination is theref ore to be determined with référence to it 
rather than to the local dealer. 

The right of the state to impose a license tax on the agencies of 
foreign breweries established in Alabama is incidentally involved, in 
the question of discrimination, as it relates to the complainant. If the 
imposition of sucli a license is légal and nondiscriminatory, then the 
complainant, by establishing the agency and paying the license, can put 
the sale of its béer on a parity with ail béer wherever made. It can 
either establish an agency of its own, or by paying the agency license 
for one of its customers, constitute such customer its agent, and so 
comply with the statute, and f ree the sale of its béer by others of license 
obligations. It is conceded that the doing of business by complainant 
in Alabama through a résident agent is an occupation that may be tax- 
ed by Alabama, if it works no unjust discrimination against the for- 

225 K.— 14 
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cign, as compared with the domestie, business. The question is wheth- 
er the exaction of a license of $1,500 for the privilège of selling its 
foreign-made béer in Alabama, whether through its ovra agency, or 
the constructive agency of its customer, created by the statute, is unjust- 
ly discriminatory to complainant 

The gist of the statutory requirement is the payment of a license 
tax of $1,500. The question is whether the complainant, not its cus- 
tomers, is unjustly discriminated against by the exaction of such a 
license tax. Section 12 of the Smith Law imposes a tax on domestie 
brewers of $1,500 for the privilège of making and selling their béer 
in Alabama. The purpose of the exaction of the $1,500 license tax 
on agencies of f oreign breweries seems to hâve been to put them on a 
parity, as to amount of license paid for marketing their product, with 
domestie brewers. Each is required to pay the state $1,500 for the 
privilège of marketing their product. It is in the power of the com- 
plainant to obtain the privilège of having its béer sold anywhere in 
Alabama by any person by paying the state that amount. The domes- 
tie brewer is required to pay to the state the same amount bef ore selling 
its product in Alabama. There is, theref ore, no discrimination against 
béer produced in other states, or against the person who produces it, 
in the license requirement. It is true that, if a whoIesale dealer is re- 
quired to pay the additional license of $1,500 for selling foreign-tnade 
béer, he suffers a discrimination as against the dealer who sells do- 
mestie béer only, and might be entitled to complain of the exaction as 
a discriminatory one. The complainant in this case, however, suffers 
no discrimination, since it is open to it to market its product in Ala- 
bama on the same terms, as respects license, as does the domestie 
brewer. 

It is true that the coa-nplainant may be compelled to pay a tax in the 
state where its béer is manufactured for the privilège of making it. It 
is true that the domestie brewer in Alabama acquires by the payment 
of the license the privilège of making the béer in Alabama as well as 
that of selling it, which the foreign brewer does not avail of. Each 
is privileged to market its béer in Alabama for a license fee of $1,500. 

In the case of Reymann Brewing Co. v. Brister, 179 U. S. 445, 21 
Sup. Ct. 201, 45 h. Ed. 269, the Suprême Court held a license tax of 
Ohio a valid exercise of the police power and nondiscriminatory. The 
Ohio statute taxed the business of selling béer at each place where the 
business was carried on, while permitting the manufacturer to sell at 
the place of manufacture, upon paying only the manuf acturer's license. 
The court said (179 U. S. 451, 452, 21 S'up. Ct. 203, 45 L. Ed. 269) : 

"The effect of this Is claimed to be that the domestie manufacturer may 
sell llquor, in quantities of one gallon or more, at the place of manufacture 
without belng subjected to the tax, and that thus he bas an advantage over 
the foreign manufacturer, who can only sell, in Ohio, at some other place than 
the place of manufacture, and Is thereby subjected to the tax. In other words, 
while the domestie manufacturer must pay the tax if he sells at other places 
than the place of manufacture, yet as he is declared not to be within the act 
in selling at the place of manufacture in quantities of not less than one gal- 
lon at any one time, such a provision opérâtes as an illégal discrimination 
against the foreign competitor, who must necessarily sell at places other 
than the place of manufacture." 
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The court disposed of this contention in thèse words (179 U. S. 452, 
21 Sup. Ct. 203, 45 L. Ed. 269) : 

"TJnder this provision, the manufacturers, wtiether wlthin or wltbout the 
State, may sell at the manufactory and shlp to any part o£ the state of 
Ohio, and the ineidental disadvantage that the foreign manufacturer is under 
that if, instead of selling at the place of his plant, he wishes to establlsh a 
place within the state of Ohio, he is obliged to pay the tax, does not appear 
to alise out of any intention on the part of the state Législature to make a 
hostile discrimination against foreign manufacturers." 

So, in this case, the ineidental disadvantage the foreign brewer may 
be under by reason of having to pay a manufacturer's tax in another 
state "does not appear to arise out of any intention on the part of the 
state Législature to make a hostile discrimination against foreign manu- 
facturers." On the contrary, the purpose appears to be to equalize 
the license in Alabama as to each class for the sale of its product. Ap- 
plying the test applied by the Suprême Court in the Reymann Brewing 
Company Case, 179 U. S. 452, 21 Sup. Ct. 201, 45 L. Ed. 269, the for- 
eign brewer, by establishing a brewery in Alabama, can both manufac- 
ture and sell for a $1,500 license fee, and, if the Alabama brewer lo- 
cates its brewery out of Alabama, it sufïers the same ineidental dis- 
advantage as does the foreign brewer. 

I conclude that the portion of section 12 of the Smith Law assailed 
is not unjustly discriminatory as against the foreign manufacturer, 
with whose interest this case is only concerned, and that it is a valid 
exercise of the police power of the state of Alabama and a permissible 
régulation by the state of the sale of intoxicating liquors shipped f rom 
other States under the Wilson and Webb-Kenyon Laws. 

If the license fee is exacted of the wholesale dealer unjustly, the 
complaint should be presented in a suit in which the person who suffers 
the unjust discrimination is the complainant. The présent complain- 
ant, sufEering no unjust discrimination, has no cause of complaint. 

For thèse reasons, the bill is ordered dismissed for want of equity, 
and the plaintifï is taxed with the costs. 



CLEMENT V. WHITTAKER et aL 

(District Court, D. New Jersey. July 16, 1915.) 

No. 776. 

1. WiLLS <S=>883 — Construction— Pbopeett Devised, 

Testator gave his reslduary estate to trustées, to pay the Income to the 
directors of a hospital. A brother of testator predeceased testator, and 
left a wlll maklng gifts to testator. Testator instituted suits, resulting in 
decrees adjudglng that the enjoyment of the gifts was postponed. There 
was nothing to Indicate that testator believed he had no tnterest ta his 
brother's estate, but, on the contrary, it was fair to assume that he knew 
he had an tnterest therein, of which the right to possession was merely 
postponed. Held, that testator intended that the residuary clause should 
indude whatever interest he acquired under the will of his brother. 

[Ed. Note.— For other cases, see WUls, Cent. Dig. §§ 1603-1606; Dec. 
Dig. <S=>683.] 

4=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered DIessU & Indexes 
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2. WiLLS ^=>683 — CtoNSTEUCTION— Pbopehtt Devised. 

The words "ail the rest, residue and remninder of my estate," In a re- 
siduary clause, are broad eiiough to include any interest testator had 
tinder the wlll of his predeceased brother, whether he believed he had any 
interest or not. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 1603-1606; Dec. 
Dig. ©=5683.] 

3. Wills ®=449 — Constbxjction— Estatb Devised— Knowledge or Testatob. 

The mère fa et that a testator may not hâve knowledge of his estate does 
not cause Intestacy, unless he lacked capacity to know of what his estate 
consisted. 

[Ed. Note. — For other cases, see Wills, Cent Dig. § 965 ; Dec. Dig. <@=> 
449.] 

4. W11.L8 ©=5683 — CoNSTBUCTioN— Testamentakt Trust. 

Testator gave his residuary estate to trustées, to lend, invest, and re- 
in vest the sîiœe, and to pay the income and interest arising tberefrom to 
a hospital, for the purposes for which the hospital was incorporated, and 
autliorlzed the trustées, on conditions specifled, to dlvlde the principal 
sum of the trust estate and unused accumulations of Interest or income 
among charitable institutions and hospitals they might sélect BelCL, that 
the words "invest," "interest," "Income," and "principal sum," did not 
qualify the nature of the residuarj' estate, but expressed merely the du- 
ties to be performed by the trustées, and the residuary clause wàs sufflcient 
to include any interest testator had in the estate of his predeceased brother. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 1603-1606; Dec 
Dig. <S=»683.] 

5. Wills '©=452 — Oonstbuction— Disteibution in CoNroBMmr to Rules of 

Iniikbitakce and Distribution. 

The rule that the law favors a distribution as nearly as possible in 
conformity to the gênerai rules of inheritance and distribution is entitled 
to weight in construing a will, when the language thereof is obscure, and 
wheu it appears that next of kin hâve been dépendent on testator, but is 
not of great value where the language is not obscure, and it is not shown 
that any of the next of kin hâve been dépendent on hlm. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 968-970 ; Dec. Dig. 
<©=>452.] 

6. TeUSTS ®=>147 KlGHTS OP BENEPICIAEIES— ESTOPPEL. 

A release executed by a benefieiary uuder a testamentary trust does not 
operate by viray of estoppel, since no one lias been or can be affected by it 
to bis injury. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. S 192 ; Dec. Dig. <®=> 
147.] 

In Equity. Suit by Cornelia E. Clément against Mary Ann Whit- 
taker, personally and as executrix of Wesley E. Whittaker, de- 
ceased, and others. Bill dismissed. 

McCarter & English, of Newark, N. J., for complainants. 

Peter Backes and Gardner H. Cain, both of Trenton, N. J., for 
Mary A. Whittaker, personally and as executrix and G. H. Cain, 
executor. . 

Aaron V. Dawes, of Hightstown, N. J., for Mary J. Rellstab and 
Emily E. Whittaker. 

Collins & Corbin, for Anna M. E. Creveling. 

J. Warren Pavis, of Trenton, N. J., for Mary Camp Blair and> 
Isabella Camp. 

Selick J. Mindes, of Newark, N. J., for Fred Camp. 

Bayard Stockton, of Trenton, N. J., for Mercer Hospital. 

<S;=5For other cases see same tojiic & KEY-NUMBER la ail Key-Numbered Digeats & Indexes 
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ORR, District Judge (specially presiding). This îs a bill in equity 
whereby the plaintiff seeks such a construction of tlie will of Wesley 
E. Whittaker, deceased, as will resuit in a decree that said testator 
died intestate as to a large portion of his estate ; that the plaintiff and 
others are proper persons to whom such portion should be ultimately 
distributed ; and that the Mercer Hospital, which is named as residu- 
ary legatee in such will, should be excluded in such distribution. The 
parties défendant are numerous. Most of them will be directly ben- 
efited if the plaintiff has a decree in her favor. Some of them hâve 
permitted the bill to be taken pro confesso. Others hâve appeared 
and filed brief answers admitting the allégations of the bill. Answers 
at length to the merits of the bill were filed by Mary A. Whittaker, 
personally and as executrix of the will of Wesley E. Whittaker, de- 
ceased, by Gardner H. Gain, executor of the will of John Henry Whit- 
taker, and by the Mercer Hospital. The case came on for hearing 
upon bill and answers. 

Because of the views of the court upon the main questions involved, 
it is unnecessary to détermine the exact relationship of ail the parties 
to the testator, Wesley E. Whittaker, deceased. The facts material 
to a détermination of the questions involved are as follows : 

Wesley E. Whittaker died unmarried and without issue December 
6, 1897, having first made his last will and testament and a certain 
codicil thereto, which will and codicil were subsequently duly ad- 
mitted to probate by the proper court, which issued letters testa- 
mentary to the executors therein named. Said will and codicil are 
in language following: 

"In the name of God, Amen. 

"I, Wesley E. Whittaker, of the city of Trenton, In the county of Mercer 
and State of New Jersey, being of sound niind, memory and understanding, 
do, hereby make, publish and déclare this présent writlng to be my last wllI 
and testament, and I do hereby revoke ail former wills by nte at any tlme 
before made. 

•'First. I do hereby order my executors hereinafter named to pay ail my 
just debts and funeral expenses as soon as practlcable after my decease. 

"Second. I give and bequeath unto my friend Charles H. Hall, of the city 
of Trenton, my diamond stud. 

"Third. I glve and bequeath unto P"'rank E. Ellison, of Jersey City, my gold 
watch and chain. 

"Fourth. I give and bequeath unto John W. Ellison, of Jersey City, the 
gold watch lef t to me by my father, John Whittaker. 

"Fifth. I glve and bequeath unto by sister-in-law Mary A. Whittaker (wife 
of John Henry Whittaker) ail of my household goods and furniture, ail my 
vvearins apparel, books, silver ware, pictures, eugravings, aiso ail my jevvelry 
of ail kinds (not hereinbefore disposed of). Also the sum of three thousand 
dollars. 

"Sixth. I give unto the Rlverview Cemetery at Trenton the sum of three 
hundred dollars as permanent fund to Invest securely and to apply and use 
the interest or Income therefrom from time to time toward keeplng in repair 
and proper condition my burial lot in said cemetery. 

"Seventh. I give and bequeath unto my slster, Anna W. Ellison, of Jersey 
City, the sum of tive thousand dollars, and in case she shall not be living, 1 
give and bequeath the said sum of tive thousand dollars to her daughter, Anna 
M. E. Creveling. 

"Iglve arid b<>(ineath unto the said Anna M. E. Creveling the further sum of 
two tl^onsand do'iiars. 
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"I give and bequeath unto John W. Ellison the sum of one thotisand dol- 
lars. 

"I give and bequeath unto Frank E. Ellison, Harry B. Ellison, Perey El- 
lison and Boy Ellison (children of John W. Ellison) the sum of one thousand 
dollars to be divided equally among theni, and in case of the deeease of any of 
them, his share shall be equally divided among his surviving brothers. 

"I give and bequeath unto my brother, John Henry Whittaker, the sum of 
one thousand dollars, also the library of mine now in his possession, also the 
case of minerais and the autograph letters formerly belonging to my brother, 
Albert J. Whittaker, also such other cases and books of mùie now in his pos- 
session. 

"I give and bequeath unto my brother, George B. Whittaker, the sum of 
one thousand dollars. 

"Eighth. I give and bequeath unto my sister-in-law Attie B. Williams (wife 
of Jotin H. Williams) the sum of one thousand dollars as a token of my regard 
for her. 

"I glye and bequeath unto my hpusekeeper, Annie Hart, the sum of one 
thousand dollars in remembrance of her long and faithful services in my 
family. 

"Ninth. I give and bequeath unto 'The Union Industrial Home Association 
for Destitute Children of Trenton, A'evr Jersey,' located on Chestnut avenue, 
near Greenwood avenue, the sum of one thousand dollars. And also I give 
and bequeath unto the 'Saint Francis Hospital,' located on Chambers street, 
near Hamilton avenue, in sald city of Trenton, the sum of one thousand dol- 
lars. 

"Tenth. I hereby authorize and empower my executors (and the survivor 
of them) to sell and eonvey ail my real estate at either public or private sale 
and to exécute good and lawful conveyances for the same. 

"Eleventh. AU the rest, residue and remainder of my estate, ï do hereby give 
unto my brother, George R. Whittaker, and my sister-in-law, Mary A. Whit- 
taker (wife of my brother John Henry Whittaker), and to the survivor of 
them, to hâve and to hold as trustées, to rent, Invest and reinvest the same, 
and to pay the income and interest arislng therefrom (flrst deducting ail taxes, 
insurances, repairs and ail other costs, assessments and impositions whatso- 
ever) to the board of directors of 'The Mercer Hospital' at Trenton, to be used 
by said board of directors for the uses and purposes mentioned as the ob- 
O'ect for whlch said hospital was incorporated in tlie certificate of incorpora- 
tion now on record in the Mercer county clerk's office for the term of nlne 
years f rom the date of their aceounting as such executors in yearly payments : 
Provided, however, that if at any time within sald term my sald trustées (or 
the survivor of them) shall décide that said Income is not bedng properly ap- 
plled (of which fact I hereby direct my said trustées, or the survivor of them 
shall be the sole and only judge, and whose judgment and décision shall be 
final and conclusive) I hereby direct, require and empower them (or the sur- 
vivor of them) to withhold ail further payments of said Income, without any 
notices to said board of trustées or to said 'The Mercer Hospital' and there- 
from and thereafter to divide the whole of the principal sum of said trast 
estate and ail unused accumulations of interest or income thereon (less ail 
costs, charges and expenses incident to the final settlement of my estate) equal- 
ly among any, and as many charitable institutions and hospltals located in the 
State of New Jersey as they (or the survivor of them) may ehoose and sélect : 
Provided further, if however my said trustées (or the survivor of them) shall 
continue to pay said income to the board of directors of the said 'The Mercer 
Hospital' for the entire term above stated, then in that case, it is my will, and 
I do hereby order, that at the expiration of the said term, my said trustées (or 
the survivor of them) ishall pay the whole of the principal sum of said trust 
estate and ail unused accumulations of Interest or income thereon (less ail 
costs, charges and expenses incident to the final settlement of my estate) to 
the said 'The Mercer Hospital' absolutely for its use and beneflt forever. 

"Lastly, I do hereby nominate, constltute and appoint my brother, George 
B. Whittaker, and my said slster-in-law, Mary A. Whittaker (and the survivor 
of them) the executors of thls my last will and testament 
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"In wltness whereof, I hâve hereunto set my hand and seal thla twenty- 
eeventh day of February, eighteen hundred and ninety five. 

"Wesley a Whittaker. [L. S.] 
^'Signed, sealed, published and declared by the above named testator to be 
his last will and testament in our présence and we, in hls présence, at his re- 
quest, and in the présence of each other, hâve hereunto set our hands and seaia 
this twenty seventh day of February, eighten liundred and ninety five as at- 
testing witnesses. J. Judson Rue, 111 B. State St. 

"John M. Crouch, 111 E. State St. 

"I, Wesley E. WhittaUer, of the city of Trenton in the county of Mercer and 
State of New Jersey, being of Sound mind, memory and understanding, do 
hereby make this a codicil to my last vi^ill and testament, dated February the 
twenty-seventh, A. D. eighteen hundred and ninety-five, and I hereby revoke 
said will so far as this codicil shall afifect the same. 

"Elrst. I do hereby revoke the fourth clause in my said will and testament 
and hereby give and bequeath unto my nephew, John T. Whittaker, the gold 
watch left to me by my father, John Whittaker. 

"Second. I give and bequeath unto my brother, George K Whittaker, the 
sum of four (4) thousand dollars out of the residue of my estate in addition 
to the sum of one thousaind dollars given to him in clause seventh of my said 
will and testament. 

"Third. I give and bequeath unto my housekeeper, Annie Hart, out of the 
residue of my estate, the sum of one thousand dollars in addition to the one 
thousand dollars given to her in clause eighth of my said will and testament. 

"Lastly, I hereby confirm my said last will and testament in ail respecta 
except so far as this codicil shall alter the same. And I direct my said execu- 
tors named therein to carry out the provisions of this codicil thereto. 

"In witness whereof, I hâve hereunto set my hand and seal this flrst 
day of December, A. D., eighteen hundred and ninety-seven. 

"Wesley E. Whittaker. [L. S.] 

"Signed, sealed, pronounced and delivered and declared by the said Wesley 
E. Whittaker, as a codicil to his last will and testament, and to be takea as 
part thereof in our présence, and we in his présence and at his request, and in 
the présence of each other, hâve hereunto subscribed our names as witnesses. 

"Margaret A. Whittaker. 
"John M. Crouch." 

The executors assumed the trusts imposed upon them by said will, 
settled the estate according to its provisions and according to law, 
and exercised the discrétion given to them in the residuary clause in 
favor of "The Mercer Hospital" in ail respects. Immediately after 
the death of the testator there came into the hands of the executors 
certain real estate and personal estate of the value of $34,841.01. The 
balance of corpus and net accumulations of interest which were dis- 
tributed to the Mercer Hospital at the end of the nine-year period 
together amounted to $27,947.46, for which the said residuary legatee; 
then gave to said executors and trustées an absolute release and dis- 
charge in writing, under date of January 17, 1908. 

Shortly after July 28, 1914, there came into the hands of Mary A. 
Whittaker, as surviving executor of Wesley E. Whittaker, deceased, 
$123,801.45. This sum is claimed by the Mercer Hospital in reliance 
upon the provisions of the residuary clause in the will above men- 
tioned. To restrain the said surviving executor from acceding to 
said claim this bill is filed ; it being the contention of the plaintiff 
that said sum was not intended to come within the opération of said 
residuary clause, and that with respect to said sum said Wesley E. 
Whittaker died intestate. 
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The source from which that large sum of money was derived and 

the title of Wesley E. Whittaker and his executors thereto require 
explanation. On Mardi 28, 1884, Albert J. Whittaker, who was a 
lirother of said Wesley, died seised of real and personal estate of 
the then aggregate value of $308,067.88, having first made his last 
will and testament, which was duly admitted to probate in Mercer 
county, in this district, on April 7, 1884, and of which the following 
are the material provisions as they appear in the bill : 

"First. I give to my wife, Margaret A. Wblttaker, the use and possession 
of my résidence during fier natnral life, ail tlie taxes, Insurance and repairs 
tliereof to be paid ont of my estate. I give to my said wife ail my fumiture, 
pictures, silvervvare, piano, and ail other articles of use or omament in said 
résidence. I further give and bequeatli to my said wil'e In lieu of dower, for 
and during tbe term of lier natural life, witiiout auy power to sell or trans- 
fer tbe same, six buudred sbares of the capital stocli; of the United New Jer- 
sey Kailroad and Canal Company now standing in my name, witb fuU power 
and authority to collect and receive to and for ber own use and beneflt ail 
dlvidends and interest declared thereon after my deatb, and I do bereby order 
uud direct that said stock shall not be sold, transferred or exchanged by my 
executors, or by any other person or persons wbatever, during the life of my 
said wife, but shall be left and remain standing in my name on the company'a 
books, and tbe dlvidends thereon paid to my wife alone, or her order, and not 
to my executors. Ont of said dlvidends and interest I request my said wife to 
pay to her nlece, iùnma Chambers, for and during tbe natural life of the 
said Emma Cbambers, six hundred dollars per annum. 

■'lu case of the decease of my said wife before that of Emma Chambers, 
I direct and require my executors to retain sixty shares of the said stock aud 
to pay the interest thereon to said Emma Chambers during her natural life. 

"Second. I give to my oldest brotlier wbo may survive nie the gold wateb 
which I now carry, and to my brotlier, Wesley E. Whittaker, my otlice safe 
and furniture, and tlie coins, autographs, etc., etc., in said oilico. 

"ïbird. 1 give to Albert Whittaker Moore, son of Randolpb IL Jloore, one 
ibousand dollars and to Albert J. Whittaker McGuire, son of James II. Mc- 
Guire, one thousand dollars. 

"Fourtb. I give to my brother Wesley E. Whittaker, flfteen tbou-sand dol- 
lars ; to my brother John IL WJiittaker, fif teen tliousand dollars ; to my 
.sister Ann W. iîlîison, lifteen thousand dollars, and to my brother George K. 
Whittaker, twenty thousand dollars because he bas a large family to support, 
tbe lawful chlld or cbildren of them wbo may bave died to take tbe sbare 
of the deceased parent. 

"Fifth. I autliorize and empower my executors to sell and convey my real 
estate, at their discrétion, except my résidence, which said résidence I au- 
thorize them to sell after the decease of my wife. 

"Sixtb. After the decease of my said wife and nièce, I give my estate to 
my lawful beirs, to be dlvided equally among tliem, share and share alike, tho 
lawful child or cbildren of any of them wbo may hâve died to take the sbare 
of their deceased parent. 

"ILiistly. I nominate, constltute and appoint my said brothers, Wesley E. 
Whittaker and George R. Whittxtker, executors of this my will, and hereby 
i-evoking ail wills by me beretofore made, I déclare this alone to be my last 
will aud testament. 

"In witness whereof, I hâve hereunto set my hand and seal this seventeentb 
day of July, in the year of our I^ord eighteen buudred and eighty-two. 

•■Albert J. Whittaker. [L. S.]" 

Of the foregoing will, the second paragraph, creating the life estate 
for his widow and her nièce, the sixth paragraph, providing for dis- 
tribution subject to the rights of such widow and nièce, and the last 
paragraph, appointing his brother, Wesley E. Whittaker, as one of 
liis executors, are the most important parts. 
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The estate of Albert J. Whittaker was duly settled by the executors 
therein named, who had in their hands, after setting aside the 600 
shares, of stock of the United New Jersey Railroad & Canal Company 
for the benefit of the life tenants, and after paying the pecuniary 
legacies, a large residue of personal estate. It was doubted by the 
exectttors whether such residue was presently distributable. To se- 
cure a judicial détermination of the question the executors (including 
the said Wesley E. Whittaker) in the year 1885 instituted proceed- 
iiigs in the Court of Chancery of New Jersey, which were so pro- 
ceeded with that on June 16, 1885, a final decree was entered by the 
then Chancellor, sustaining the validity of the trusts and other pro- 
visions of the will, including the disposition of the residuary estate, 
but holding that by the terms of the will distribution of the entire 
residuary estate should be suspended until the death of both the 
widow and her nièce. The opinion of the court in said proceeding 
may l>e found at length in Whittaker v. Whittaker, 40 N. J. Eq. 33, 
and tire conclusion arrived at is briefly stated in that part of the 
opinion which follows, with one word italicized by this court: 

"It follows that the persons who, at hls death, were hls heirs at law or 
next of kin, are not entitled to take now, as their property, that part of the 
estate which is not needed for the pui-pose of paying debts and legacies and 
providi'.ig for the wldow and her uiece, according to the will." 

No appeal was taken from that decree, which therefore remained 
the iaw of the case and governed the construction of said will for 
some years, during which Wesley E. Whittaker made his will and 
died. At the date of said decree, the widow, Margaret A. Whittaker, 
was 52 years of âge, and her nièce, Emma Chambers, was 25 years 
old. Margaret A. Whittaker died in 1908. On May 25, 1912, after 
the death of both the executors of Albert J. Whittaker, deceased, 
and the substitution of their successor, the plaintiff in this case and 
others filed their bill in the Court of Chancery of New Jersey, 
praying that the trust created and existing under the will of Albert 
J. Whittaker, deceased, should be terminated, and such proceedings 
were had that, although the Court of Chancery followed the decree 
of that court entered June 16, 1885, hereinabove referred to, yet 
upon appeal to the Court of Errors and Appeals of the state of New 
Jersey the appellate court reversed the decree of the lower court 
and remitted the proceedings, with the resuit that a final decree was 
entered adjudging that the residuary estate of said Albert J. Whit- 
taker, deceased, be distributed (except as to stock necessary to pro- 
tect the rights of said Emma Chambers) to persons named, including 
]\Iary A, Whittaker, executrix of Wesley Ë. Whittaker, deceased, 
whose share was the aforementioned sum of $123,801.45. The opin- 
ion of the Court of Errors and Appeals is found in Clément v. Crevel- 
ing, èZ N. J. Eq. 318, 91 Atl. 89. 

Discussion. 

[1] It is urged upon behalf of the plaintiff that, in ascertaining the 

intention of Wesley E. Whittaker with respect to his residuary estate, 
it niust be assumed that at ti'.e tinic he wrote his will he had in mind 
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the first décision of the Court of Chancery giving a construction to 
his brother's will. This assumption, however, is coupled with the sug- 
gestion that he must hâve regarded that décision as practically deny- 
ing to him any interest in his brother's estate. Little weight, if any, 
should be given to this for the following reasons : Wesley E. Whit- 
taker was perhaps a man of some business expérience, else he would 
not bave been intrusted with the management (even in conjunction 
with another) of the large estate of bis brother, Albert J. Whittaker. 
Although this may not hâve been so at the time of his appointment, 
yet before his death he probably acquired some knowledge of busi- 
ness by reason of the performance of his duties as exécuter and trus- 
tée. Having a hope at least that he was a beneficiary under his broth- 
er's will, when he instituted the proceedings of 1885, can it be said 
that he was content to abandon it upon an adverse décision by an in- 
ferior court? Such is not the conduct of ordinary men who believe 
that they may be entitled to share in a large estate. They seek the 
court of last resort before they abandon hope. Again the opinion of 
the Chancellor in 1885 did not hold that he had no interest in the 
estate, but simply postponed the enjoyment of it. Furthermore, if 
it were deemed proper that the entire estate should be held undivided 
for the protection of the two life tenants, yet by ail rules of con- 
struction the estate of the remaindermen was vested in them by the 
language of the sixth paragraph of Albert J. Whittaker's will. 

Doe v. Considine, 6 Wall. 458-475 et seq., 18 L. Ed. 869, is a good 
example of the extent to which courts had gone in determining the 
character of remainders, and is conclusive that no new principle was 
pronounced by the décision of the Court of Errors and Appeals in 
holding that Wesley E. Whittaker's interest in the estate of his broth- 
er was vested. Indeed, there seems to be nothing to justify the in- 
ference that Wesley E. Whittaker at the time of his death believed that 
he had no interest in his brother Albert's estate. On the contrary, it 
is fair to assume that he knew he had an interest therein of which 
the right to possession was merely postponed. 

[2] However, had Wesley E. Whittaker been of the belief that he 
had no interest in Albert's will, yet the language of the residuary 
clause in the former's will, "ail the rest, residue and remainder of 
my estate," was broad enough to include it. 

[3] The mère fact that a testator may not hâve knowledge of his 
estate does not cause an intestacy, unless he lacks the capacity to 
know of what it consists. There is no allégation or suggestion of 
want of testamentary capacity on the part of Wesley E. Whittaker. 

[4] It is further insisted upon the part of the plaintiff that the 
véry words of the residuary clause manifest clearly that Wesley E. 
Whittaker did not intend to dispose of his share of Albert's estate. 
Spécial emphasis is laid upon "invest," "interest," "income," "prin- 
cipal sum," and so forth, as being inappropriate words to describe 
property which is not susceptible of being diverted into capital. Those 
words, however, are not meant to be descriptive of the devise or be- 
quest. In no sensé are they to be deemed to qualify the nature of the 
residuary estate. They are used in expressing the duties to be per- 
formed by the trustées. The residuary clause of Wesley E. Whit- 



IN EE NEW YORK & PHILADELPHIA PACKAGE CO. 219 

taker's will is conventional în form and expression. The description 
of the estate is most comprehensive. The natnes, title, and duties of 
the trustées, as well as the discrétion given to them, are carefully 
stated. The désignation of the cestui que trust, the hmitation upon 
it as to the use of the income, and the provision for the détermination 
of the trust are clearly set out. If it were undoubted that the testator 
believed that he had an interest in his brother's estate, in what way 
could that residuary clause be improved, so as to pass the same ? 

[5] It is further urged that plaintiff's position "is strongly fortified 
by the oft-repeated maxim that the law favors a distribution as nearly 
as possible as conforms with the gênerai rules of inheritance and dis- 
tribution." This maxim, while entitled to weight when the language 
of the will is obscure, and when it appears that next of kin hâve been 
dépendent upon the testator, is not of great value in the décision of 
this case, because the language is not obscure, and it has not appeared 
that any of the next of kin, of whom none are doser than nièces or 
nephews, hâve been dépendent upon the testator. 

It would be of Httle value to comment on ail the cases cited by 
counsel in support of their contentions. Few will cases are of value 
as précédents in controversies such as the one now decided. 

[6] One word only is proper with respect to the release executed 
by the Mercer Hospital. It cannot operate by way of estoppel, be- 
cause no one has been or can be affected by it to his hurt. It can 
never be that a mistaken belief by a beneficiary can efifect a change of 
a testator's intent. 

I^ooking at the plaintiff's case from every point of view, the resuit 
must be a finding that it is without merit. The court theref ore reach- 
es the foUowing conclusions of law: 

1. That by the terms of the will of Wesley E. Whittaker, deceased, 
the residuary estate included his interest in the estate of his brother, 
Albert J. Whittaker, deceased. 

2. That the plaintiff has no interest in that portion of the estate 
of Wesley E. Whittaker, deceased, which was derived from the estate 
of Albert J. Whittaker, deceased. 

3. That the bill must be dismissed, at plaintiff's costs. 



In re NEW YORK & PHILADELPHIA PACKAGE CO. 
(District Court, D. New Jersey. August 3, 1915.) 

1. Bankbuptcy <®=»342% — Ordees of Repérée— Pétition to Review. 

A finding of the référée, based on conflicting évidence, involving ques- 
tions of credibility, will not be disturbed, unless there is most cogent évi- 
dence of mistake and miscEirrlage of justice; but the mie is otherwlse 
when the finding is a déduction from established facts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530; Dec. Dig. 
<g=»342y3.] 

2. Bankeuptct (g=268 — Sale of Peopkbty— Taxes. 

An order, directlng the property of a bankrupt to be sold, provlded for 
its sale f ree and clear of ail outstanding liens or incumbrances. The prop- 

©z^sFor other cases see same topic & KEiY-NUMBBR in ail Key-Numbered Digests & Indexai 
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erty was sii,b.ject to taxes. The trustée in bankruptcy pald the taxes out of 
moneys which he required the purchaser to advance. The order further 
prorided that the consent by the mortgage trustée to the payment of taxes 
out of suoh funds should not preclude the mortgage trustée, who bought 
in the property, in the event of further assets belng discovered, from pre- 
senting a pétition to the court asklng for repayment of the moneys autlior- 
ized to be paid for taxes. Held that, In vlew of the trustee's acts, and the 
order of sale, he could not thereafter claim that the property was sold 
sub.iect to taxes. 

[Ed. ^'ota— For other cases, see BanUruptcy, Cent. DIg. §§ 372-379 ; Dec. 
Dig. ®=:»2G8.] 

3. BA^'KB^JPTCT <®=3267— Sale of Bankhupt's Pkopertt— Charges. 

In bankruptcy, where property upon which there was a valld lien was 
sold by tlie trustée free and diseharged from the lien, without the consent 
of the lienholder, and it produced only substantially enough to pay the 
amount of the lien, only those fées, costs, and expenses of administration 
which were neeessary for the préservation of the property for the lien- 
holder, and which the lienholder would necessarily hâve expended in fore- 
closing his lien, raay be charged against the fund reallzed. 

[Ed. Note.— Ifor other cases, see Bankruptcy, Cent. Dig. §§ 371, 380 ; Dec 
Dig. ©=267.] 

In Bankruptcy. In the matter of the bankruptcy of the New York 
& Philadelphia Package Company. On pétition to review two orders 
of the référée. Order reversed, and matter remanded, with directions. 

John F. Gorman and WilHam Gorman, both of Philadelphia, Pa., 
for mortgage trustée. 
Joseph fi. Gaskill, of Camden, N. J., for trustée in bankruptcy. 
David O. Watkins, of Woodbury, N. J., pro se. 

HAIGHT, District Judge. The pétitions for review in this matter 
are prosecuted by a substituted trustée under a mortgage given by 
the bankrupt company to secure an issue of bonds. AU of the mort- 
gaged property was taken possession of and sold by the trustée in 
bankruptcy, over the objection of the mortgage trustée, free and dis- 
eharged of the mortgage ; the order for sale being based upon the 
assumption that there was a substantial equity in the property, over 
and above the amount due on the bonds. The validity of the mort- 
gage was not questioned. The property was purchased by the mort- 
gage trustée, for the benefit of the bondholders. 

After the sale was confirmed, the purchaser was permitted by the 
référée, in lieu of paying the whole amount of the purchase price in 
cash, as the conditions of sale required, to deliver to the trustée in 
bankruptcy the bonds secured by the mortgage ; but he was required 
to deposit $7,500 in cash. This is one of the orders which it is sought 
to hâve reversed. He contends that he should not hâve been re- 
quired to advance in cash any more than was sufficient to pay the 
prior liens on the property and certain expenses of sale, the total of 
which would hâve been much less than $7,500. The question thus 
presented, however, is, in this case, of little, if any, practical im- 
portance. 

After the sale was consummated, the trustée filed an account of ail 
of his receipts and disbursements in the bankruptcy proceeding to 

<S::3For other cases see same topic & KEY-NUMBEK lu ail Key-Numbered Dlgœts & Indexes 
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date, and also a pétition wherein he prayed that certain allowances 
be made, and that he be authorized to pay them, as well as make 
some other disbursements, out of the proceeds of the sale. The ac- 
count was allowed; and, by separate order, certain of the allowances 
were made, and the trustée was directed to pay them, and to make 
certain of the disbursements mentioned in his pétition. This is the 
other order which is complained of. The only moneys which hâve 
as yet come into the hands of the trustée in bankruptcy are a small 
amount collected on a claim, that borrowed on a certificate issued by 
him, and the purchase price of the mortgaged property. The two 
first-mentioned sums hâve already been more than exhausted in pay- 
ment of insurance premiums, services of watchmen, and other in- 
cidental administration expenses. The trustée under the mortgage 
contends that, therefore, the additional allowances and authorized 
disbursements must ail be paid from the proceeds of the sale of the 
mortgaged property, and in that way he will be required to bear ex- 
penses which are not legally chargeable against him as a lienholder. 

[1,2] When the matter was fîrst presented to the court, it appeared 
that, if the property had been sold subject to taxes, the amount real- 
ized, over and above the amount admittedly due for principal and in- 
terest on the bonds and the amount due on the trustee's certificate, 
would be substantially enough to pay the allowances and authorized 
disbursements complained of, and hence the lienholder would hâve 
no standing to question the referee's later order. Counsel being 
unable to agrée as to whether the sale was subject to taxes, and the 
référée having failed to make any mention thereof in his certificate, 
the matter was remanded to him to report on that question. The 
référée thereupon heard testimony, and has filed a certificate in which 
he certifies that the property was sold subject to taxes. The trustée 
under the mortgage challenges this finding. It is necessary, there- 
fore, to détermine primarily whether the referee's conclusion in this 
respect is correct. It would appear from his certificate that it is 
based entirely upon the testimony which was taken after the matter 
was remanded to him. This testimony was conflicting, involving the 
credibility of witnesses whom the référée heard, and, if it were the 
only évidence on this question, I should not disturb his finding, be- 
cause it is the rule in this district, and elsewhere, I think, that the 
court will not disturb the findings of fact of a référée, based upon 
conflicting évidence, involving questions of credibility, unless there 
is most cogent évidence of mistake and miscarriage of justice. In 
re Partridge Lumber Co. (D. C, N. J.) 215 Fed. 973, 976; In re 
Utica Pipe Foundry Company (D. C, N. Y.) 221 Fed. 787, 790, where 
the gênerai rule is stated and the authorities collected. 

But it is also a gênerai rule that, if the finding be a déduction from 
established facts, it will not carry any great weight, for the court, hav- 
ing the same facts, may as well draw inferences or deduce conclusions 
as the référée. Baumhauer v. Austin, 186 Fed. 260, 108 C. C. A. 306 
(C. C. A., 5th Cir.) ; Ohio Valley Bank Co. v. Mack, 163 Fed. 155, 158, 
89 C. C. A. 605, 24 L. R. A. (N. S.) 184 (C. C. A., 6th Cir.). There 
are facts of that kind in this case, apparently overlooked by the réf- 
érée, the inferences to be drawn from which, I think, are quite con- 
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clusive. The order directing the property to be sold provîded for îts 
sale "free and clear of ail oufstanding liens or incumbrances." This 
language would unquestionably include taxes which were then liens. H 
was apparently thus construed, and properly so, I think, by the pur- 
chaser. The trustée had no right to sell differently than the referee's 
order authorized him to do. I hâve not before me the report of sale, 
but the order confirming it recites the sale "free and clear of ail in- 
cumbrances for $25,000." After the sale was confirmed, the trustée 
in bankruptcy presented, in effect, a pétition asking authorization to 
pay the taxes, and an order was made directing him to do so. The 
payment was accordingly made out of the moneys which had been 
deposited by the purchaser pursuant to the before-mentioned order 
of the référée. In none of thèse orders, nor in the pétition, is there 
any mention that the property was to be, or had been, sold subject to 
taxes, and every indication is that the parties considered that the 
taxes should be paid by the trustée in bankruptcy out of the pur- 
chase priée of the property. No demand or request was made upon 
the purchaser that he should pay them. In addition, the amount due 
at that time, for principal and interest on the bonds, was $22,350, the 
taxes were approximately $1,250, and the trustee's certificate, which, 
by consent, had become a prior lien to the mortgage, amounted to 
$1,000 and interest. The aggregate of thèse sums was approximately 
the amount bid by the mortgage trustée. The next highest bid was 
$15,000. Under thèse circumstances, it is inconceivable that the 
mortgage trustée would hâve bid more than enough to cover the 
principal and interest due on the bonds and the other charges which 
were prior thereto, because he would thereby create a fund for the 
payment of the expansés of administration, which he had theretofore 
consistently contended could not be paid out of the fund realized f rom 
the sale of the mortgaged property, to the préjudice of his security. 

If it were the understanding of the trustée in bankruptcy that the 
property was sold subject to the taxes, it would manifestly be unjust 
at this late date to permit him to assume a position contrary to the 
terms of the order by which he was authorized to sell, and contrary 
to the apparent understanding of the purchaser, which the trustee's 
subséquent actions could hâve but tended to confirm. It is contended 
that the inference above drawn from the payment of the taxes by the 
trustée in bankruptcy is not proper, because it was his duty, if he had 
funds in hand, to pay the taxes before any distribution to creditors. 
But this begs the question, for his action in paying them was quite 
as consistent with the theory that he was discharging a lien on the 
property which it was his duty to discharge in order to comply with 
the order of sale. This, coupled with the f act that he did not assume 
to advise the purchaser that he was paying them for him, which, if 
he were doing so, would hâve been bis duty, in view of the order of 
sale and the other circumstances, nullifies the trustee's contention. 

Attention is also directed to a clause in the order directing the pay- 
ment of the taxes, admittedly inserted at the suggestion of the attor- 
ney for the bondholders, to the eflfect that the consent by the mort- 
gage trustée to the payment of the taxes out of the funds then in 
the hands of the trustée in bankruptcy should not preclude the for- 
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mer, in the event of further assets applicable to the payment of claims 
against the bankrupt being discovered, from presenting a pétition 
to the court asking for the repayment of the moneys then author- 
ized by the court to be paid for taxes. It'is net at ail clear to me 
what inference favorable to the trustée in bankruptcy's présent posi- 
tion it is thought can be drawn from this clause. If it had been 
the understanding of the mortgage trustée that he had bought the 
property subject to taxes, there would hâve been no conceivable 
reason for inserting a clause of that kind in the order, because he 
would hâve been under an obligation to pay the taxes, which the col- 
lection of further assets of the estate could hâve in no way changed. 
I am therefore constrained to find that the property was sold free 
and discharged of the lien of the taxes. 

[3] It remains to consider the important question in the case, which 
is: What fées, costs, and expenses of administration may be prop- 
erly charged against a fund realized by a trustée in bankruptcy from 
the sale of a property upon which there are valid and unquestioned 
liens, when the property is administered and sold by him^ free and 
discharged of the liens, without the consent of the lienholders, and 
produces only substantially enough to pay the amount due thereon? 
This question has been the subject of several reported décisions. The 
Circuit Court of Appealsi of this circuit, as well as the courts in 
other circuits, hâve recognized a clear distinction between cases where 
the lienholder has either expressly or impliedly consented to the admin- 
istration and sale of the property free and discharged of his lien, 
and cases where he has opposed such a course, and hâve applied dif- 
férent rules to the two classes of cases. In re Vulcan Foundry & 
Machine Company, 180 Fed. 671, 103 C. C. A. 637 (C. C. A., 3d Cir.); 
In re Torchia, 188 Fed. 207, 110 C. C. A. 248 (C. C. A., 3d Cir.); 
In re Howard (D. C, N. D. N. Y.) 207 Fed. 402; In re Williams' 
Estate (Anheuser Busch Brewing Ass'ri v. Harrison) 156 Fed. 934, 
84 C. C. A. 434 (C. C. A., 9th Cir.) ; In re Freeman (D. C. Ga.) 190 
Fed. 48; In re Chambersburg Silk Manufacturing Company (D. C, 
M. D. Pa.) 190 Fed. 411 ; In re Clark Coal & Coke Company (D. C, 
W. D. Pa.) 173 Fed. 658. Thus, in the Torchia Case, where it was 
held that the lienholders had consented by "necessary implication" to 
ail that had been donc by the trustée in the care and sale of the in- 
cumbered property, the Circuit Court of Appeals, after pointing out 
the différence between the situations in that case and in the earlier 
Vulcan Foundry Case, afHrmed an Order vi'hich allowed commissions 
to the trustée and référée on the proceeds of sale, and compensation 
to counsel for the trustée, the receiver, and the bankrupt, and cer- 
tain expenses incurred in the care and préservation of the incum- 
bered property, ail of which had to be paid out of the proceeds real- 
ized from the sale of the incumbered property, which were not suffi- 
cient to discharge the liens. 

On the other hand, in the Vulcan Foundry Case, where the lien- 
holders had objected to a sale free of their liens, and had not con- 
sented to the care and préservation of the property by the trustée, 
the same court reached an entirely différent conclusion, and expressed 
radically différent views as to what could be properly charged against 
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the lienholders under such circumstances. While no gênerai ruie on 
this question is therein announced, I think the opinion quite clearly 
indicates that there is not to be charged such expenses as were in- 
curred in the interests of the gênerai creditors as distinguished from 
the lienholders, and vvhich the latter vvonld not at ail events hâve been 
obliged to incur in order to protect and realize upon their liens. In 
this class must be included the gênerai expenses of administration 
and the care and préservation of the property, when the latter was 
primarily for the benefit of the gênerai creditors or incurred in their 
interests, without the express or implied consent of the lienholder, 
and which the latter would not certainly hâve had to incur. Such a 
rule is in entire harmony with the décisions in other districts. In re 
Howard, supra; In re Stewart (D. C, La.) 193 Fed. 791; In re 
Freeman, supra ; In re Clark Coal & Coke Company, supra ; In re 
Prince & Walter (D. C, M. D. Pa.) 131 Fed. 546; In re Williams, 
supra; In re Davis (D. C, E. D. N. Y.) 155 Fed. 671; In re Utt, 105 
Fed. 754, 45 C. C. A. 32 (C. C. A., 7th Cir.). 

It may be considered as equally well settled, in other districts, where 
the lienholder does not consent to the sale of the property discharged 
of his lien, that if the gênerai estate is insufficient, he can be charged 
with the necessary costs and expenses of the sale (In re Howard, 
supra ; In re Clark Coal & Coke Company, supra ; In re Prince & 
Walter, supra); and in some jurisdictions this has been limited to 
what it would hâve cost the lienholder to hâve foreclosed his lien 
in the state court, on the theory that the proceedings in bankruptcy 
hâve relieved him from the necessity of foreclosure, and that it is 
équitable that he should pay at least what it would hâve cost him to 
foreclose in another forum (In re Zehner [D. C, E. D. La.] 193 
Fed. 791 ; In re Utt, supra ; In re Stewart, supra). 

I do not understand the décision in the Vulcan Foundry Case to hold, 
where the lienholder has not' consented, that the costs of the sale may 
not be properly charged against him. It is entirely équitable and just 
that such costs should be so charged, because the lienholder has bim- 
self been benefited to that extent, in being relieved of the certain ne- 
cessity of realizing upon his lien and the expense incident thereto; but 
the same reason would make it unjust to charge him with more than 
he would hâve been required to expend had he been permitted to 
choose his own forum. This I think accords with the spirit of the déci- 
sion in the Vulcan Foundry Case. If he has voluntarily come into the 
court of bankruptcy, seeking a sale of the property, and thus a liquida- 
tion of his lien, or has consented to being brought in, it is entirely just 
and proper, as was said in Re Williams, supra, that he should be 
charged with the costs of such court, appropriate to such enforcement. 
I therefore conclude that the rule which should govem in a case such 
as this, where the lienholder has objected to the sale of the property 
free and clear of his lien, and the administering of it in bankruptcy, is 
that he cannot be charged with the gênerai expenses of administration, 
including referee's, trustee's, and counsel fées, or the expenses of the 
care and préservation of the property, which were not incurred with 
his consent, except when the latter were for his benefit, as distinguish- 
ed from the gênerai creditors, and were such as he would of necessity 
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have had to> incur, nor with any costs and expenses of the sale of the 
property in excess of those which he would have been required to ex- 
pend in order to foreclose his lien in an appropriate forum of his own 
choice. 

Viewing the order in question in the light of this rule, it is clear that 
the sarne was erroneous. The moneys directed to be paid to the state 
court receiver were the balance of his court costs and fées allowed for 
services as counsel and as receiver. He did not sell the property; in 
fàct, he was powerless to sell free and clear of the lien under the New 
Jersey statute, unless its validity were brought in question. It does not 
appear what part of the balance of the fées allowed him represents 
services in the préservation and care of the property, and what part 
represents his services as receiver and counsel- in other matters per- 
taining to the estate. The latter, being gênerai expenses of administra- 
tion, cannot, under the circumstances of this case, be charged against 
the lienholder. It does appear sufficiently that what he did in the care 
and préservation of the mortgaged property was without the express 
or implied assent of the lienholder, and under the circumstances of 
the case it must be presumed to have been primarily for the benefit of 
the gênerai creditors. A charge for such services cannot be made 
against the mortgagee. This likewise applies to the moneys directed to 
be paid to Mr. Summerill, as they represent the fées allowed him by 
the Court of Chancery as counsel for the complainants in that suit. 
The trustée in bankruptcy is entitled to only such commissions as 
would have been payable to a sheriff or a spécial master (they are the 
same in New Jersey on a foreclosure sale). Thèse would not have ex- 
ceeded, figured on the amount of the purchase price, $167. 

The allowance to counsel for the trustée is stated to be for "compen- 
sation for services rendered in connection with the sale" ; but, if this 
means services other than those of a strictly légal nature, they cannot 
be charged against the lienholder, because the above allowance to the 
trustée is the f ull compensation for everything connected with the sale 
which a sheriff or spécial master would have been entitled to receive. 
I think, however, that he may be properly allowed a fee for preparing 
the pétition for sale and the other papers necessary to consummate the 
sale and vest the title in the purchaser, and for his necessary appear- 
ance in court in connection therewith. If the trustée under the mort- 
gage had foreclosed in another forum, he would have had to employ 
and pay counsel. The strictly légal services which were rendered by 
counsel for the trustée in connection with the sale relieved him of that 
necessity. The allowance for thèse services should not, however, ex- 
ceed $100. The objection to the allowance to the auctioneer having 
been withdrawn at the argument, it will not be disturbed. There may 
also be charged against the lienholder such fées, not commissions, of 
the référée, as were strictly incident to the sale. 

After charging the taxes and the amount of the trustee's certificate 
against the différence between the purchase price and the amount due 
on the bonds, a small balance remains. Part of this has already been 
disbursed for gênerai expenses of administration. The balance must 
be used, as far as it will go, in paying the allowances which have been 
225 F.— 15 
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determined to be proper, and the mortgagee charged only; with the 
différence between them and the balance remaining in the gênerai es- 
tate. If other moneys are afterwards secured by the trustée, the bond- 
holders may pétition for any deficiency between the amount due on 
their bonds and the amount actually paid to them. 

It seems unnecessary to détermine whether the first-mentioned order 
of the référée, requiring the deposit of cash, was in any respect errone- 
ous. It has already been determined what may be properly charged 
against the moneys due on the bonds, and thç bondholders will be 
entitled, either directly or through their trustée, upon proper applica- 
tion, to the balance of the purchase price, providing, of course, that 
any of the bonds are not then subject to attachment or other independ- 
ent liens, and providing there were no other liens on the property prior 
to their mortgage. 

The order of May 12, 1915, must be reversed, and the matter re- 
manded to the référée, with instructions to enter an order in accord- 
ance with thèse conclusions. 



TILLINGHAST et al. v. RICHARDS, United States Marshal, et al. 
(District Court, D. Rhode Island. July 27, 1915.) 

1. CoNSPiBACT <g=343 — To Defeatjd United States— Chakactee of Acts— 

Necessart Allégations. 

Where an indictment charged conspiracy to defraud the United States 
by the removal of oleomargarlne from a factory wlthout payment of the 
tax theréon, it need not allège that the def rauding was to be accomplished 
by decelt, mlsrepresentatlons, or concealment, slnce the intent to defraud 
in such case is supplied by the allégation that the prohibited act was to 
be donc unlawfuUy and knowingly. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. <®=43.] 

2. Conspiracy <g=>43 — Offense Against Revenue Law— Sufficienct of In- 

dictment. 

An indictment, found In the Southern district oif New York, charglng 
défendants with conspirtng to defraud the United States by removing oleo^ 
margarhie from the factory at Providence, R. I., wlthout payment of the 
tax thereon, and alleglng as overt acts that the défendants purehased palm 
oil in New York, Its shipment, payment for it, etc., is bad, for a conspiracy 
must be found In the clause of the indictment which sets it f orth, and can- 
not be enlarged by the overt acts alleged, which, in the instant case had 
no necessary connection with the conspiracy, and whlle In cases of con- 
spiracy an unlawful plan may make unlawful, as parts of itself, what 
otherwise would be innocent acts, and whlle an overt act may be one inno- 
cent in itself, an indictment, charging conspiracy, which seeks to make 
an innocent act an ingrédient of the offense, must allège a plan, includ- 
Ing it direfîtly or Indlrectly. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. <S==>43.] 

8. CoNSPiEACT (g=43 — Offense Against Revenue La ws— Sufficienct of In- 
dictment— Aider BY Allégation of Overt Acts. 

Where the indictment charged conspiracy to defraud the United States 
by removing oleomargarine from the factory at Providence, R. I., wlthout 
payment of the tax thereon, allégations that the défendants purehased 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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palm oll în New York, etc., were too uncertain to render the indlctment 
subjeet to construction as one for conspiracy to defraud by unlawful pro- 
curement or covert manufacture. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dlg. §S 79, 80, 84r-99 ; 
Dec. Dig. <S=>43.] 

4. Conspiracy <®=343— Indictment— Oveet Acts. 

Where an overt act alleged in an indictment charglng conspiracy must 
be qualified by eircumstànces to malîe it relevant to the particular con- 
spiracy charged, it should be pleaded with tlie eircumstànces wliicb make it 
relevant 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84r-99; 
Dec. Dig. (®=43.] 

5. CoNSPiEACT ®=>43 — Indictment— Allégation of Oveet Acts. 

Wliere the jurisdiction of the court dépends sqlely upon an overt act 
alleged in an indictment for conspiracy, it must bë alleged with ail the 
definiteness and certainty of any other jurisdlctional fact, and the con- 
nection between the overt act and the conspiracy ctarged must be made to 
appear specifically by necessary récitals. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. ®=»43.] 

6. CoNSPiEACY <@=S — Criminal IiAW <S=»113 — Venue— CoNSPiEAcr to De- 

fraud United States. 

To the statutory offense of conspirîng to defraud the United States, d©- 
flned by Cr. Code, § 37 (Comp. St 1913, § 10201), which prescribes, as nec- 
essary to the offense, not only the unlawful conspiracy, but that one or 
more of the parties must do an act to eflfect its object, an overt act, form- 
ing at least a step towards exécution of the conspiracy, la an essential 
ingrédient, and may be the sole basls of local jurisdiction. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 4; Dec. Dig. 
ig=55 ; Criminal Law, Cent Dig. §§ 190, 232 ; Dec. Dig. <g=Jll3.] 

Habeas corpus on the pétition of Frank W. Tillinghast and others 
against John J. Richards, United States Marshal, and others. Petition- 
ers discharged. 

Charles C. Mumford and John S. Murdock, both of Providence, R. 
I., for petitioners. 
Harvey A. Baker, U. S. Atty., of Providence, R. L, for défendants. 

BROWN, District Judge. The petitioners were indicted in the 
Southern District of New York for violation of section 37 of the 
Criminal Code, in that they unlawfuUy conspired to defraud the United 
States of sums to become due for internai revenue taxes, of 10 cents 
per pound on oleomargarine not free from artificial coloration. 

A similar indictment for substantially the same conspiracy, and also 
an indictment charging the petitioners with the completed offense of 
defrauding the United States, had previously been found in this dis- 
trict. While under bail on the Rhode Island indictments the petition- 
ers were arrested in this district, and the commissioner, in view of 
the previous indictments in this district, made application for leave to 
proceed, which leave was granted. After a hearing the commissioner 
found probable cause, and directed that each of the petitioners be held 
to bail for appearance before the District Court for the Southern Dis- 
trict of New York, and upon failure to give bail issued warrants to the 
marshal for the commitment of the petitioners to the custody of 

<S=?For otliïr cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the keeper of the Providence county jail, and thereupon a writ of 
habeas corpus was issued to the marshal, whose returns show that the 
petitioners were held under the commissioner's warrants. The ques- 
tion nowbefore us is as to the vahdity of the commitments. 

Jurisdiction of the New York court to try the petitioners for the 
offense alleged in that indictment must rest either upon the fact that 
the conspiracy was actually formed in the Southern district of New 
York, or upon any overt act, or, to use the language of section 37, 
"any act to efïect the object of the conspiracy," done in the Southern 
district of New York, by one or more of the conspirators. 

The commissioner's finding of probable cause to believe that the 
petitioners had committed the offense as charged in the New York in- 
dictment, as appears by his opinion, was upon the ground that he was 
constrained to do so by the décision of the Suprême Court in Hyde & 
Schneider v. United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 
1114, Ann. Cas. 1914A, 614. The commissioner found as a fact that if 
the petitioners conspired anywhere they conspired in the city of Provi- 
dence in the district of Rhode Island. 

The United S'tates now contends that the conspiracy was in fact en- 
tered upon in New York, and also that the crime is triable in New 
York, even if the conspiracy itself was not entered into there, on the 
ground that the locus of an overt act may be the jurisdiction for trial. 

In order to détermine : First, whether there was probable cause to 
believe that the conspiracy was in fact formed in New York; and, 
second, whether an overt act was committed in New York — ^^it is nec- 
essary to examine the allégations of the indictment as to what was in- 
cluded within the scheme of the conspiracy. 

The conspiracy charged is to defraud the United States at Provi- 
dence, R. I., by the doing or procuring of an act made unlawful under 
the olemargarine laws and régulations in pursuance thereof, namely, 
to cause oleomargarine having artificial coloration to be unlawfully re- 
moved from the place of manufacture at Providence, R. L, for con- 
sumption and Use, etc., without there being affixed coupon stamps rep- 
resenting payment of an internai revenue tax of 10 cents per pound, 
and without such tax having been paid or secured by any person. 

While the conspiracy contemplated the production of a taxable com- 
modity, this forms no part of the conspiring, or of what was to be done 
unlawfully; and the indictment nowhere allèges that the manufac- 
ture of the taxable commodity was to be done secretly or unlawfully. 

[1] The indictment, it should be observed, is not for doing a lawful 
act by unlawful means, and therefore does not contain, and does not 
require, allégations to the effect that the defrauding of the United 
States was to be accomplished by deceit, misrepresentation, or conceal- 
ment. If the indictment were based upon actual fraud by déception 
or concealment, it would, of course, be essential to allège this as a part 
of the conspiracy or plan, or 6i the means whereby the fraud was to be 
accomplished. Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 
542, 37 L. Ed. 419. The object of the conspiracy being to defraud the 
United States by an act prohibited by law, the intent to defraud is 
supplied by the allégation that the prohibited &ct was to be done un- 
lawfully and knowingly. 
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Upon such an indictment it becomes unnecessary for the United 
Slates either to allège or to prove acts of positive deceit or conceal- 
ment, and the défendant vvho manufactured his goods openly and law- 
fuUy would be liable equally with one who manufactured his goods 
covertly without paying a manufacturer's tax, or otherwise unlawfully. 

[2, 3] As appears by the indictment, the unlawful object of the con- 
spiracy, that is, the removal of the goods without payment of the tax, 
was to be perf ormed whoUy at Providence. Confusion seems to hâve 
arisen from the fact that the overt acts are not alleged consistently 
with the object of the conspiracy as defined by the indictment. The 
overt acts seem to be alleged upon the theory of defrauding the United 
States by a scheme which comprehended déception, or illicit manufac- 
ture, or concealment. The resuit is that we hâve allégations of some 
49 overt acts, most of which are f ramed on the theory of a conspiracy 
to def raud by déception or concealment, though no such conspiracy is 
charged in the indictment. 

An indictment similar to the New York indictment was sustained 
upon demurrer by an opinion of this court dated May 19, 1915, United 
States V. James S. Orr et al. (D. C.) 223 Fed. 220. 

If this indictment is to be interpreted as the indictment in U. S. v. 
Orr was interpreted, it follows that the unlawful object of the con- 
spiracy includes neither the procurement of materials for the manu- 
facture nor the complète manufacture of the taxable product. 

As was held by the Suprême Court in a récent case, Joplin Mercan- 
tile Co. v. United States, 236 U. S'. 531, 35 Sup. Ct. 291, 59 L. l^d. 
705, February 23, 1915, the plan of the conspiracy must be found in 
the clause of the indictment which sets it forth. It cannot be enlarged 
by the overt acts alleged. Even if it could be so enlarged, the alléga- 
tions of overt acts are entirely too uncertain to enable us to read this 
indictment as for a conspiracy any part of which was deceit or con- 
cealment, or which involved, directly or indirectly, the unlawful pro- 
curement of materials, or unlawful or covert manufacture. 

While it is possible that what are alleged as overt acts might be such 
as to a conspiracy of a différent character, they are not in train or in 
causal connection with the unlawful object of the conspiracy hère al- 
leged. 

As the object of the conspiracy, as expressly alleged, was to defraud 
the United States at Providence by means of removing from the fac- 
tory at Providence oleomargarine upon which the tax had not been 
paid, anything which merely effects the object of manufacturing t^ie 
taxable commodity cannot be regarded as an act to effect the object of 
this conspiracy. 

Before the commissioner it seems to hâve been assumed that the in- 
dictment did in fact charge the doing of overt acts in New York. This 
assumption seems erroneous. The brief of the petitioners, shortly and 
without élaboration, now makes the point that the purchase of palm 
oil is merely "an adventitious circumstance, in no way essentially relat- 
ed to the alleged criminal purpose or its exécution." 

This point seems to be well taken and of chief importance, and par- 
tic ularly so in view of the récent décision in Joplin Mercantile Co. v. 
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United States, as well as of the décisions in United States v. Britton, 
108 U. S. 199, 205, 2 Sup. Ct. 525, 27 L. Ed. 703 ; United S'tates v. 
Greene (D. C.) 100 Fed. 941 ; Hyde et al. v. United States, 225 U. S. 
347, 358, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 

While it is true, as has been held in many cases under the Sherman 
Act (Act July 2, 1890, c. 647, 26 S'tat. 209), for example, the Reading 
Case, 226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243, that anunlawful 
plan may make unlawful, as parts o£ the plan, what otherwise would 
be innocent acts, and while it also has been held that an overt act may 
be one innocent in itself , it is yet essential that an indictment or other 
pleading, which seeks to make an act, innocent in itself, an ingrédient 
of a criminal offense, or an act in pursuance of a criminal conspiracy, 
should allège a plan which includes it directly or indirectly. The ob- 
ject defined as the purpose of a criminal plot, and not some other un- 
defined object, must be looked to in determining whether an alleged 
overt act is in fact an act to effect it. The purchase of palm oil, its 
shipment, payment for it, etc., may be acts to effect the object of man- 
ufacturing colored oleomargarine ; but they cannot possibly effect the 
removal of that oleomargarine without the payment of the tax, unless 
by some connection which does not appear and which is not inferable 
from what is alleged. Thèse are, for ail that appears, nonculpable 
acts, from which no intent to defraud can be inferred, and which can- 
not support a finding of probable cause. 

[4] The case of United States v. Donau, 11 Blatchf. 168, Fed. Cas. 
No. 14,983, decided June 2, 1873, has been many times cited as justif y- 
ing the proposition that it need not appear upon the face of the indict- 
ment in what manner the act described would tend to effect the object 
of the conspiracy, and there is considérable authority to the effect that 
if any act is set forth and is alleged by the pleader to hâve been done 
pursuant to the conspiracy or to effect its object, this is enough, though 
there is no apparent connection between the overt act and the object. 
This seems unsound in principle, for relevancy is for the court and not 
for the pleader. If the act must be qualified by circumstances to make 
it relevant it should be pleaded, not simpliciter, but with thèse circum- 
stances which make it relevant. See U. S. v. Ruroede (D. C.) 220 
Fed. 211. 

[5] Since the décisions in Hyde v. United States, and in Brown v. 
Elliott, 225 U. S. 392, 32 Sup. Ct. 81.2, 56 L. Ed. 1136, however, l 
am of the opinion that U. S. v. Donau, which was decided when the 
law was understood to be that the overt act was not a part of the 
offense and not a jurisdictional fact, and cases which Hâve foUowed 
it, are of doubtful authority. Where the overt act and the conspiracy 
are in the same place, local jurisdiction may rest entirely upon the 
conspiracy. Where, however, the jurisdiction of the court dépends 
solely upon the alleged overt act (see Brown v. Elliott, 225 U. S. 392. 
32 Sup. Ct. 812, 56 L. Ed. 1136), it must be alleged with ail the defi- 
niteness and certainty of any other jurisdictional fact; and certainly 
it should be made to appear by the allégations of the indictment that 
there was a connection between the act done and the plan. If a rule 
of pleading is adopted which permits a constructive présence to be 
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alleged in the same terms as an actual présence, and this upon the 
foundation of a bare allégation that an act apparently isol^ted was 
donc in pursuance of a plan with which it bas no apparent connection, 
then the prima facie effect of an indictment as évidence of probable 
cause is entirely destroyed. 

Jurisdiction may be founded upon an overt act, as the hiring of a 
post ofEce box in pursuance of a plan, for there is an apparent con- 
nection between act and offense. See Brown v. Ëlliott, 225 U. S. 392, 
32 Sup. Ct. 812, 56 L. Ed. 1136. It would be quite another thing to 
allège, for example, in this case, the hiring of a post office box as an 
overt act, for this would be in no apparent connection with the alleged 
plan. A pleader should not be permitted to allège isolated acts, and 
the court required upon his mère allégation that they were donc pur- 
suant to the conspiracy, and without the slightest idea whether this is 
true or not, to take the pleader's word, instead of himself seeing 
whether the act alleged was relevant or not. In the présent case, for 
example, it seems that the pleader is mistaken in his notion that the 
purchase of palm oil could possibly be an act to effect the unlawful 
removal of oleomargarine containing it from the factory at Providence. 
I am quite convinced, also, that the use of this palm oil in the manu- 
facture of oleomargarine at Providence could not, in any way, effect 
the object of unlawfully removing it. There are instances where the 
impossibility of the allégation is apparent on its face; but the rule, I 
think, is not altered if the act alleged is one which may or may not be 
an act to effect the object. A charge of crime must not be equivocal. 
The court must find it in the facts alleged, and not in the pleader's 
conclusions as to, logical connection of facts. 

What we hâve said bears directly upon both grounds of jurisdic- 
tion asserted by the United States in favor of the commitments. Oral 
évidence was adduced before the commissioner as to arrangements be- 
tween one of the défendants and an oil merchant to ship palm oil to 
a fictitious address. This is relied upon as a conspiring in New York. 
Possibly this may be conspiring; but it is not conspiring to defraud 
the United States at Providence by the unlawful removal of colored 
oleomargarine at Providence, which is the indictment before me. Thèse 
petitioners cannot be removed to New York to try them for conspiring 
to purchase palm oil or to manufacture or color oleomargarine secretly, 
for ail this is outside this indictment, which is no e;vidençe of probable 
cause that they hâve committed such other offense. 

I find no ground for disturbing the commissioner's fînding that, as 
a matter of fact, there was no probable cause to believe that tlhere was 
any actual conspiracy in New York. I am of the opinion, however, 
that he was not coerced by the décisions in Hyde v. United States and 
in Brown v. Elliott to find a constructive présence or a fictional prés- 
ence in New York by reason of any allégations of overt acts, since 
only five acts alleged, to wit, acts committed at Providence, the re- 
moval of oleomargarine, can be regarded as acts to effect the object 
of the conspiracy. The purchasing of palm oil, payment for palm 
oil, or shipment of palm oil, whether under a real or fictitious name, 
cannot effect the object of unlawfully removing oleomargarine from 
the factory at Providence. 
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It must be remembered that we are dealing hère with a question of 
constitutional right. If the right to be tried in the place where the 
offense is committed is to be impaired by a fiction of constructive prés- 
ence, the facts out of which the courts will, as conclusion of law, create 
that fiction must be set forth with certainty, and the fiction may not 
be based upon the arbitrary statement that an act was done in pur- 
suance of a plan and to effect the object of that plan, when nothing in 
the nature of the plan or of the act done, or the object alleged, shows 
to the court the relevancy of the act to the preconceived plan or the 
object of that plan. 

[6] Since the décisions in Hyde & Schneider v. United States, 225 
U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, and 
Brown v. Elliott, 225 U. S. 392, 32 Sup. Ct. 812, 56 L. Ed. 1136, the 
overt act has become an essential ingrédient of the statutory offense, 
and may be the sole basis of local jurisdiction. It must be something 
more than évidence of a conspiracy; thus a complète confession of a 
conspiracy would not be équivalent to an overt act, which must con- 
stitute exécution, or part exécution. Apparently it may be the act 
which complètes the offense of defrauding, or an act so near the com- 
pletion of the offense as to constitute an attempt, or an act so remote 
as not to amount to an attempt ; but at least it must be a step towards 
exécution. Whether à certain act was in pursuance of the conspiracy 
might, of course, dépend entirely upon what the conspiracy was, and 
Upon whether the parties conspired to accoraplish their purpose bv 
the means alleged. See Hyde v. United States, 225 U. S. 347, 375, 
376, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 

To apply the doctrine of constructive présence" fo the place of ,in- 
tended exécution of a plan, or possibly to the place of the doing of an 
act so near the completed crime as to constitute an attempt, may per- 
haps be justified as a useful fiction. To apply it to acts so remote in 
causal connection and so remote in place that they can neither effect 
the object of the conspiracy, nor constitute an attempt to effect it, is 
stretching the doctrine of constructive présence to its limit. The fic- 
tion that one is legally présent, though really absent, is one which may 
be so applied as to give rise to the question asked by Chief Justice 
Marshall in United States v. Burr, 4 Cranch, 470, 490, Fed. Cas. No. 
14,692a : 

"To what purpose are those provisions lu the Constitution which rtirect the 
place of trial, and ordain that the accused shall be informed of the nature 
and cause of the accusation?" 

The division of the court in Hyde v. United States and Brown v. 
Elliott indicates that, even in cases where the alleged overt acts fall 
within the conspiracy charged, the fiction of constructive présence was 
rtforlced to its limit. The possible abuse of such a doctrine was recog- 
nized in the majority opinion. But surely, if an indictment may be so 
loosely framed that the court is unable to see that the act alleged to 
be done was in the relation of cause and effect with the thing planned, 
then it may be called upon to base a fiction that one who is really ab- 
sent is legally présent upon an isolated fact having no apparent tend- 
ency to effect the object of the conspiracy, upon faith in the pleader's 
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bare allégation that it lias such connection. Tins is not perniissible, 
for the question of relevancy is to be déterminée! by the court upon 
facts alleged, and not by the pleader's opinion. 

When a spécifie offense had been fuUy committed it was formerly 
the gênerai practice to indict for that offense under the spécifie sec- 
tion applicable thereto, and to affix to a conviction the spécifie penalties 
prescribed. The practice bas grown up, however, crf îndicting not for 
the commission, but under the blanket section 37, when the parties 
are merely ordinary joint offenders, and where, if there is a joinder in 
an unlawful project, the real dangers from conspiracy, considered as 
a crime by itself, are little greater than in the case of an individuel 
offender. To do this as a means of changing the venue for trial from 
the place of commission of the offense to the place of commission of 
some small preparatory act seems a substantial invasion of constitu- 
tional right. 

If the mère purchase of one of the lawful ingrédients of a taxable 
commodity in a place remote from the place of manufacture is to be 
regarded as amounting to a step towards defrauding the government, 
or of committing an off'ense against the United States, then we should 
bear in mind that the pure food laws, as well as revenue laws, pre- 
scribe offenses against the United States which would ordinarily be 
done by persons in association and, therefore, conspirators. A bottle 
of misbranded medicine might give a prosecuting officer a very wide 
range in the sélection of place for trial. 

The purchase of materials which, like palm oil, may be lawfully used 
in the manufacture of a lawful taxable product, are merely steps in 
the création of a taxable product, and are preliminary to the création 
of an obligation to pay money. This is the création of the condition 
upon which it may become possible to def raud the United States ; but 
this is sharply separable from the defrauding which is contemplated 
after the obligation shall arise. 

A tradesman may be defrauded in the création of a debt to him, 
since he simultaneously parts with the considération, and every step 
whereby the debt is created is in f urtherance of the fraud. The United 
States cannot be defrauded by the production of a taxable commodity, 
since it parts with no considération. There is no similarity in the cases. 

Unlawful manufacture, or moonshining, may be a step toward the 
accomplishing of fraud; but lawful manufacture, even if secret, as 
many manufactures are, is not a step towards the deprivation of the 
United States of sums of money. 

Even if we assume a plan which involves from the outset a scheme 
of voluntarily creating a debt to the United States for which it sur- 
renders nothing by way of considération, and a deprivation of the 
United States of that debt when it shall be created, no innocent step 
toward the création of a new right in the United States to receive sums 
of money should be regarded as an act "to effect the object" of depriv- 
ing the United States of that money. 

But whether this be true or not, and whether or not it would be 
possible to frame any indictment setting forth an extensive plan which 
could make the purchasing of oil, butter, sait, cream, or palm oil used 
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in oleomargarine an overt act or step tovvards defrauding, yet, under 
well-settled rules of law, this indictment which defines a conspiracy 
to do a spécifie unlawful act, whereby the United States is to be de- 
frauded, and contains no averment of anything which can amount to 
an pvert act donc in New York to effect the purpose defined by the 
indictment, renders inapplicable the décisions of the Suprême Court 
in Hyde & Schneider v. U. S. and Brown v. Elliott. 

The United States contends that upon habeas corpus the questions 
presented are not open. Greene v. Henkel, 183 U. S. 249, 22 Sup. 
Ct. 218, 46 L. Ed. 177, cited on the last page of Henry v. Henkel, 235 
U. S. 219, 230, 35 Sup. Ct. 54, 59 L. Ed. 203, and Tinsley v. Treat, 
205 U. S. 20, 27 Sup. Ct. 430, SI L. Ed. 689, seem to justify the présent 
considération and décision of the questions discussed. 

Orders will be entered discharging each of the petitioners. 



In re GAYLORD et al. 
(District Court, N. D. New York. August 6, 1915.) 

1. Bankrtjptct <©=>166 — Prefebential Transfebs— Insolvenoy. 

Under Act July 1, 1898, c. 541, § 60b, 30 Stat 562, as amended hy Act 
Feb. 5, 1903, c. 487, § 13, 32 Stat. 799, and Act June 25, 1910, c. 412, § 11, 
36 Stat. 842 (Comp. St 1913, § 9644), providiiig tliat If a banljrupt shall 
hâve made a transfer of any of tils property, and If at tlie time of the 
transfer, being witbin four months before the filing of the pétition, the 
bankrupt be insolvent and the transfer then opérâtes as a préférence, and 
the person benefited thereby shall then hâve reasonable cause to belleve 
that the euforcement of such transfer would effect a préférence, it shall 
be voidable, the creditor must haye had reasonable cause to believe that 
the flnanclal condition of the debtor at the time when the transfer was 
made was such that the security when enf orced would work a préférence ; 
L e., that the debtor was then insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258 ; Dec. Dig. <@=:3l66.] 

2. Bankruptcy <S=3l66 — Prefebential Transfers— Intbnt. 

Under Act July 1, 1898, § 60b, as amended by Act Feb. 5, 1903, § 13, and 
Act June 25, 1910, § 11, providing that if a bankrupt shall hâve made a 
transfer of any of his property while insolvent, and such transfer oiperates 
as a préférence, and the person beneflted thereby shall then hâve reason- 
able cause to believe that it would so operate, It shall be voidable, the in- 
tent of the debtor in making the transfer, or of tlie person receiving it Is 
immaterial If he then had reasonable cause to belleve that the taking and 
enforcement of the security would enable him to obtain a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 255- 
258 ; Dec. Dig. <S=166.] 

3. Bankruptcy <S=»166 — Prefebential Transfers— Reasonable Cause. 

Under Act July 1, 1898, § 60b, as amended by Act Feb. 5, 1903, § 13, and 
Act June 25, 1910, § 11, providing that if a bankrupt shall hâve made a 
transfer of his property while Insolvent and withln four months before the 
filing of the pétition, and the person receiving It shall hâve reasonable 
cause to believe that the enforcement thereof would effect a préférence, it 
shall be voidable, the creditor taking the security need not actually know 
of the Insolvency of his debtor, nor need he actually believe that the se- 
curity and Its enforcement would work as a préférence, If facts and cir- 
cumstaiices, with the knowledge of which he is chargeabie, are such as 

4s»For otber casea ■«• game toplc & KEY-NUMBER In ail Key-Numbered Oigests & Indexes 
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would cause an ordinarily careful and prudent man pf Intelligence and 
reasonable expérience in business to believe that tbe taklng and enforee- 
ment af the security would effect a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec. Dig. <S=166.] 

4. Bankruptcy <&=»303 — Pbefekential Tbansfees— Avoidance— Burden or 

Pkoop. 

Under Act July 1, 1898, § 60b, as amended by Act Feb. 5, 1903, § 13, and 
June 25, 1910, § 11, providing that If a bankrupt shall hâve made a trans- 
fer of any of his property while Insolvent and within four months of the 
flling of the pétition, and the person receiving it shall hâve reasonable 
cause to believe that its enforcement would effect a préférence, it shall be 
voidable by the trustée, the burden of proof is on the trustée to show the 
Insolvency of the debtor when the security was given ; that other cred- 
Itors then existed; that the enforcement of the security would operate 
to give them a lesser percentage of their debt than the secured creditor 
will receive ; and that such creditor had reasonable cause to believe that 
he would obtain such préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. <S=5303.] 

5. Bankruptcy <@=>166 — Prefeeential Transfees— Insolvency. 

Where a creditor made adéquate inquiry and came to the conclusion, 
Justifled under the évidence, that his debtor was not insolvent, although 
the f act was otherwise, the taking of a chattel mortgage to secure a previ- 
ous indcbtedness within four months prlor to the filing of the debtor's péti- 
tion in bankruptcy did not constitute the taking of a préférence under Act 
July l, 1898, § 60b, as amended by Act Feb. 5, 1903, | 13, and Act June 25, 
1910, § 11, providing that if a bankrupt shall bave made a transfer of any 
of his property, and if at the time of such transfer the bankrupt be Insol- 
vent and the transfer then opérâtes as a préférence, and the person bene- 
flted thereby shall then hâve reasonable cause to believe that its enforce- 
ment would efCect a préférence, it shall be voidable by the trustée, slace 
where a creditor makes inquiry and information is suppressed or so col- 
ored that the creditor does not obtain the information which would give 
him reasonable cause to believe that the debtor was insolvent, such knowl- 
edge cannot be Imputed to him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §f 250-253, 235- 
258 ; Dec. Dig. ®=>166.] 

In Bankruptcy; In the matter of Charles M. Gaylord and another, 
comprising the firm of the Crescent Park Market, bankrupts. Review 
of an order of the référée in bankruptcy, allowing the claim of George 
C. Woodworth as an unsecured claim, but denying it as a secured 
claim, by virtue of a chattel mortgage executed by the bankrupts. Or- 
der reversed, and claim allowed as a secured claim. 

Del B. Salmon, of Schenectady, N. Y., for trustée in bankruptcy. 
Hiram C. Todd and Wm. Brown, both of Saratoga Springs, N. 
Y., for claimant. 

RAY, District Judge. August 20, 1913, an involuntary pétition in 
bankruptcy was filed against Charles M. Gaylord and John A. Day, 
copartners composing the firm trading and doing business as and under 
the name of Crescent Park Market, and in due course adjudication 
foUowed, September 8, 1913. Prior to that time, and extending over 
a considérable period of time, Sulzberger & Sons Company of America, 
doing a gênerai wholesale méat business, had sold divers quantities of 
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méat to said Crescent Parle Market, a retail dealer, on crédit, and 
June 27, 1913, the now bankrupt was owing to said Sulzberger Com- 
pany (so-called for brevity) the sum of $2,803.21 on past-due ac- 
counts. Several requests and demands of oayment were made, but 
not complied with, and on said June 27, 1913, said Gaylord and said 
Day, composing such firm, Crescent Park Market, executed and de- 
livered to said Sulzberger Company a chattel mortgage to secure such 
indebtedness. July 12, 1913, $300 was paid on such mortgage, and 
July 19, $200 was paid, leaving a balance of $2,303.21. The mort- 
gaged property has been sold and the proceeds paid into court to 
await détermination of the validity, as against the trustée in bank- 
ruptcy, of said chattel mortgage as a lien which was subsequently, 
with the debt represented thereby, duly sold and transferred for value 
to George C. Woodworth, the claimant herein. In addition to the 
payments made on said chattel mortgage, as above stated, there was 
paid on said account June 26, 1913, the day before the chattel mort- 
gage was given, the sum of $680-28. The trustée objected to the 
allowance of said claim as a secured claim, alleging that such mortgage, 
if enforced, would constitute and work a préférence under the facts 
and the provisions of the Bankruptcy Act, and also insisted that such 
claim should only be allowed as unsecured on condition that the said 
payments on account, in ail $1,180.28, ail made within four months 
of the filing of the pétition in bankruptcy, be returned to the trustée. 
A careful examination of the évidence satisfies this court that this 
mortgage was not given or received with intent to hinder, delay, or 
defraud creditors, or for that purpose, or with any actual fraudulent 
intent or purpose. It was given to secure the payment of a pre-existing 
indebtedness. The claimant, Woodworth, assignée of Sulzberger Com- 
pany, is in the sanie position that company was — no better, no worse. 
The question is : Should this claim be disallowed as a secured claim 
for the reason a préférence was given a.nd the enforceraent of the 
mortgage would work a préférence forbidden by the provision of the 
Bankruptcy Act? Act of 1898, as amended February 5, 1903, and 
June 25, 1910. 

"A person sliall be deemed to hâve given a préférence If, belng insolvent, he 
hàs, within four months liefore the filing of the pétition, * » * made a 
transfer of any of his property, and the effect of the enforcement of such 
* • * transfer wUl be to enable any one of his creditora toobtaln a gréa ter 
percentage of hij3 debt than any other of such creditors of the same clas.s." 
Section 60a. 

' "If a bankrupt shall • • * hâve made a. transfer of any of his proper- 
ty, and if, at the tlme of the transfer, * * * and being within four months 
before the filing of the pétition in bankruptcy » * * the bankrupt be In- 
solvent and the * ♦ * transfer then operate as a préférence, and the per- 
son receiving it br to be benefltéd theréby or his agent acting thereih, shal! 
then hâve reasonable cause to .belleve thfft the enfprcement of such * * * 
transfer would elïect a préférence it shall be voidable by the trustée and he 
tnay recover the property or its value from such person." Section 60b. 

It is not disputed that the Crescèrit Park Market was insolvent at 
the time this chattel mortgage was executed and delivered, but it is 
not claimed that it was very largéfy so. The counsël for the trustée 
claims in his brief the assetswere worth $6,.000, and that the liabilities 
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were $8,000. Betvveen the dates of June 10 and June 27, 1913, the 
référée finds the indebtedness was about $12,000 to $13,000. The 
assets did not increase. The now bankrupt firm purchased méats of 
the Sulzberger Company at its three branches on crédit payments 
therefor to be made weekly, and the évidence shows thèse payments 
were promptly made up to June 10, 1913. Between June lOth and 
June 26th only one payment was made, and the account had increased 
to $3,483.92 when the payment of $680.25 was made, as stated. 

One Hall was the local manager of the Sulzberger Company and 
knew both Gaylord and Day. Between June lOth and June 27th, 
when the chattel mortgage was given, said Hall on several occasions 
asked both Gaylord and Day for a check for the amount then owing, 
and a check was refused. Mr. Gaylord, on more than one occasion 
when such requests were made, told Hall he would not give a check 
unless they had the money in bank to meet it. Mr. Hall also knew the 
fact that there were différences between the partners, Gaylord & 
Day, and that Day had said unless Gaylord acceded to his terms he 
would "smash the business," while Gaylord claimed their financial dif- 
fîculties arose f rom the fact that Day had not put in capital as he had 
agreed to do. On or a day or two prior to June 26, 1913, Mr. Hall 
went to the law office of one James C. Cooper in relation to the claim 
of the Sulzberger Company against the now bankrupt, and Mr. Gaylord 
was sent for. Mr. Cooper says, and I think correctly, and the référée 
so finds, that the f ollowing took place : 

"I said to hlm: 'Now Mr. Gaylord, same arrangement bas to be made look- 
ing toward the payment of this claim of Sulzberger & Sons Company. I am 
the attorney for thèse people, and I insist that you make some arrangement.' 
He said, 'Don't start any action.' I said, 'I am prepared to coUect this claim.' 
I said, 'From your statement to me I can coUect 100 cents on the dollar if I 
sue.' 'But,' he said, 'If you do start suit everybody else will start and we 
haven't the money convenient to pay,' " etc. 

The référée also finds, and this court concurs in the finding : 

"On June 26, 1913, Cari O. Norlinger, crédit man of the Sulzberger & Sons 
Company, whose territory does not Include Schenectady, received a wire from 
Chicago to go to Schenectady, where he arrived on June 27th, and talked with 
Mr. Gaylord at his store. Later In the day Mr. Gaylord and Mr. Day went to 
the office of Sulzberger & Sons Company In Schenectady, whére were présent 
Mr. Hall, Mr. Nowlnskl, Mr. Hudson, tïie manager of tbe Troy brancli, and 
perhaps the manager of the Albany branch. Mr. Norlinger Inquired about the 
outstandlng accounts due tiie flrm, and wanted to help Mr. Gaylord coUect 
them so that he could aM>ly the proceeds on their account, and for that purpose 
made a llst, but Mr. Gaylord said that It would be very poor policy to Inter- 
fère wlth this, aa it would hurt his business if he had to take an outsider to 
help get them in. Mr. Gaylord said: 'Suppose we give you a chattel mortgage 
on the place; wlll that satisfy you'?' And Mr. Norlinger said, 'I told him It 
would, provided the list of the fixùires up there would equal our claim.' Mr. 
Norlinger examlned the flxtures and went to see whether there was any pre- 
Tious chattel mortgage recorded against theto." 

From thèse findings we conclude that Mr. Gaylord had the idea 
the Crescent Park Market was solvent. Evidently he expected it would 
continue business, as he did not désire to "hurt his business" by having 
some outsider interfering with the collection of accounts due the fit'm. 
The insistence of the Sulzberger Coinpâriy in collecting the account. 
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then grown to more than $3,000, might show or warrant the inference, 
under some circumstances, that that company had doubts of the contin- 
ued ability of the now bankrupts to pay. This was coupled with the 
fact that the account was growing, and no payments as agreed upon 
were being made. We may properly infer that this creditor regarded 
the outstanding accounts, if collected, sufficient to meet its daim, and 
regarded dilatory collections as the evil, and not insolvency. In fact 
the attorney, Mr. Cooper, in effect declared confidence in the solvency 
of the firm. He said, "From your statements to me I can collect 100 
cents on the dollar if I sue." 

[ 1 ] No mortgage was demanded or requested. The giving of it was 
suggested by Mr. Gaylord. It does not appear that either party had 
bankruptcy in mind during thèse negotiations. However, it is évident 
that both parties knew that if payment on ail hands by ail creditors was 
pressed, bankruptcy might ensue, and that in such event the enf orce- 
ment of the mortgage would work a préférence ; that is, enable it to 
obtain a greater percentage of its debt than any other of the creditors 
of said Crescent Park Market of the same class. It must be conceded 
that every creditor of a person or firm who takes security from his 
creditor for a past-due indebtedness, by way of chatte! mortgage, 
knows that its enf orcement will work a préférence if insolvency then 
exists and bankruptcy follows. But this is not enough to avoid the 
transfer. The creditor must hâve reasonable cause to believe, etc. 
The words, "shall then hâve reasonable cause to believe that the en- 
forcement of such judgment or transfer, would efïect a préférence" 
not only refers to the time when the transfer is made, that is, when 
the mortgage is given, but means that the creditor taking it must then 
hâve had reasonable cause to believe that the then financial condition 
of the creditor was such that the enforcement of the security would 
work a préférence as between the then existing creditors of the same 
class. In short, the creditor, or his agent acting in the matter, must 
hâve had such information at the time as gave him reasonable cause to 
believe that the taking of the transfer would, as to then existing credi- 
tors, if the transfer were later enf orced, enable such creditor to obtain 
a greater percentage of his debt than any other of such creditors of the 
same class. This necessarily means that the creditor taking the se- 
qurity, or his agent acting in the matter, must hâve had reasonable 
cause to believe such debtor was then insolvent, and insolvency must 
then hâve existed, as otherwise the enforcement of the security could 
not work a préférence. 

[2] I do not see that the intent of the debtor is of any conséquence, 
as the Bankruptcy Act now, since the amendments of 1910, reads. The 
statute, as it now reads, does not concern itself with the intent of the 
debtor in giving the transfer. Herron Co. v. Moore, 208 Fed. 134, 125 
C. C. A. 356, 31 Am. Bankr. Rep. 221 ; In re Harrison (D. C.) 28 Am. 
Bankr. Rep. 684, 197 Fed. 320; In re Herman (D. C.) 31 Am. Bankr. 
Rep. 243, 207 Fed. 594; 2 Remington on Bankruptcy, § 1400. So the 
intent of the person taking the security or receiving the transfer is im- 
material, provided he then had reasonable cause to believe the taking 
and enforcement thereof would enable him to obtain a greater per- 
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centage of hîs debt than would other creditors of the same class then 
existing. This constitutes the taking of a préférence by him, even if 
he thought the debtor might pull through, keep up his business, make 
money thereon, and eventually pay ail his creditors 100 cents on the 
dollar. This is interpreting the statute exactly as it reads. So far as 
intent is involved, the mère act of taking the security demonstrates 
that the creditor's intent was to get his pay in full, or so far as his 
security would go, whether other creditors get their pay or not. There- 
fore reasonable cause to believe that the debtor is insolvent and can- 
not pay in full, accompanied by the taking of security which, if en- 
forced, will give the créditer his pay to the exclusion of other then 
existing creditors, or his pay in greater proportion than the other 
creditors of the same class will receive, makes such security voidable 
by the trustée if given and accepted within the four months preceding 
the filing of a pétition in bankruptcy, and the debtor was in f act insolv- 
ent. 

Of course we can argue and reason that if the debtor was in fact 
insolvent and the creditor knew it and took his security with such knowl- 
edge, or with reasonable cause to believe such was the condition, then 
the creditor must hâve intended to secure a préférence. This is un- 
doubtedly true. But his hopes, expectations, and even his honest be- 
lief that the creditor would prosper in business, make money, and 
eventually pay ail his creditors in full does not validate a security 
taken under the circumstances and conditions named. 

[3] In Remington on Bankruptcy (2d Ed.) vol. 2, §§ 1397 to 1407, 
inclusive, pp. 1274 to 1288, inclusive, this subject is made quite clear. 
A préférence is not necessarily actually fraudulent, and it is not neces- 
sary to prove that the creditor taking the security actually knew the 
insolvent condition of his debtor giving it, or that he actually believed 
the security and its enforcement would work or operate as a préfér- 
ence. The existence of facts which came to the creditor's knowledge, 
or as to which facts he had such information as put him on inquiry in 
taking the security, or transfer, may establish reasonable cause to be- 
lieve. If the facts and circumstances proved in the case to hâve been 
within the knowledge and observation of the creditor, or as to which 
he was actually put on inquiry, and inquiry would hâve disclosed, were 
such as would naturally cause a business man of ordinary care and in- 
telligence — an. ordinarily careful and prudent man of intelligence and 
reasonable expérience in business matters — to believe, then it may 
properly be held, and should be held, that the creditor had reasonable 
cause to believe the debtor was insolvent, and that the taking and en- 
forcement of the security or transfer "would effect a préférence." 
See cases supra. 

[4] The burden of proof is on the trustée alleging the invalidity or 
voidability of the transfer. 2 Remington on Bankruptcy (2d Ed.) § 
1404, p. 1285 ; Calhoun County Bank v. Gain, 152 Fed. 983, 82 C. C. A. 
1 14, 18 Am. Bankr. Rep. 509. He must prove the insolvency of the 
debtor, later bankrupt, at the time the security was given. He must 
establish the existence of other creditors of the same class at that time, 
and that the enforcement pf the security or transfer will operâtç to 
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give them a lesser percentage of their debt than the secured crcditor 
will receive by reason of his security given by such debtor, and he 
must also prove the existence of the "reasonable cause to believe." 
Ail this must be donc by a fair prépondérance of ail the évidence in the 
case, and where inferences from proved facts are to be drawn, the 
rule obtains that if two inferences of substantially equal weight may 
reasonably be drawn from the proved facts, then that inference shall 
prevail which sustains the transf er or security. 

"Reasonable cause for bellef that a préférence would be effeeted by the 
transaction necessarily Involves reasonable cause to believe tliat the debtor 
was in fact insolvent And this means reasonable cause for belief that his as- 
sets at a fair valuatlon do not eqnal his liabilities." 2 Remington on Bank- 
ruptcy (2d Ed.) § 1402, p. 12S2 ; Meiklein t. Hurley (D. C.) 197 Fed. ISS ; In re 
Lorch & Oo. (D. C.) 199 Fed. 944 ; In re Carlile (D. O.) 199 Fed. 612 ; In re 
Pettinglll & Co. (D. O.) 135 Fed. 218; Suffel v. NaU. Bank, 16 Am. Bankr. Kep. 
262, 12T Wis. 208, 106 N. W. 837, 115 Am. St Rep. 1004. However, "Merely 
because some cause to suspect the insolvency of the debtor exiists is uot 
enough ; there must be such knowledge of facts (actual or implied knowledge) 
as would induce a reasonable belief In the ordinary man that a préférence 
vrould resuit." 2 Remington on Bankruptey (2d Ed.) § 1405, p. 1285 ; Grant v. 
National Bank, 97 U. S. 80, 81, 24 L. Ed. 971; Stucky v. Masonic Savings 
Bank,- 108 V. S. 74, 75, 2 Sup. Ct. 219, 27 L. Ed. 640 ; Bardes v. Bank, 12 Am. 
Bankr. Rep. 771, 122 lowa, 443, 98 N. W. 284 ; Tumer v. Fislier (I>. C.) 13 
Am. Bankr. Rep. 243, 133 Fed. 594; OfC v. Hakes, 15 Am. Bankr. Rep. 609, 142 
Fed. 364, 73 C. C. A, 464, 

In Grant v. National Bank, supra, Mr. Justice Bradley said : 

"It Is not enough that a. creditor has some cause to suspect the insolvency of 
his debtor; but he must bave such a knowledge of facts as to indiice a reason- 
able belief of his debtor's Insolvency, iu order to invalidate a .sc-ourity taken 
for his debt." 

In Ofï V. Hakes, supra (C. C. A. seventh circuit) 142 Fed. 364, 73 C. 
C. A. 464, 15 Am. Bankr. Rep. 696, it was held: 

"In an équitable action to recover the amount of the note as an alleged 
préférence, évidence that defendant's agent was infomied by the banknipt 
that, should the stock of goods be sold at what they vvere then estiiiiated to be 
worth, the abllity to pay creditors In fuU would dépend upon the collection of 
an unknown amount of outstanding accounts is not sufflcient to sustain a flnd- 
ing that the défendant had reasonable cause to believe that the Iwinkrupt was 
insolvent, and that a préférence was intended," 

Financial embarrassment is not necessarily insolvency, but may, un- 
der certain circumstances, suggest it and put the creditor on inquiry. 
In re Bartlett (D. C.) 172 Fed. 679, 22 Am. Bankr. Rep. 891. 

[5] In the case now before this court it seems inquiry was made 
and resulted in the honest conclusion àrrived at by Mr. Cooper, the 
attorney for the S'idzberger Company, that he could collect 100 cents 
on the dollar if he sued. This, of course, indicates inquiry by him 
and an honest belief îti the solvency of the Crescent Pàrk Market. 
The now bankrupt was not paying its weekly bills as they fell due, and 
had not from June 10, to June 26, 1913. A check wasi rèquested, and 
Mr. Gaylord declined to give one On the ground he would not give a 
check uniess there was money in bank to meet it. As it is contrary to 
law in New York to give a check on a bank when the maker of the 
check has no funds, we cannot predicate atly finding on the mère fact 
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Mr. Gaylord declined to give a check. What force under ail the cir- 
cumstances can be given the fact the Crescent Park Market had not 
sufficient funds in bank to meet a check for the amount of the in- 
debtedness? It is not shown that company did not hâve property 
which, if turned into cash and deposited, would hâve met such a check, 
or that the outstanding accounts receivable would not, if collected, 
hâve furnished funds for the purpose. As stated, iriquiry was made, 
and we must assume that the représentative of the Sulzberger Com- 
pany believed the information given was correct and truthful, as evi- 
denced by the statement that the full claim was collectible; It is true 
that business houses should hâve funds in bank, or on hand, to pay ail 
outstanding bills and claims when due. But failure to be in funds, 
while a circumstance to be considered, does not of itself give reasonable 
cause to believe that the house or individual is insolvent. See In re 
Houghton Web Co. (D. C.) 26 Am. Bankr. Rep. 202, 204, 205, 185 
Fed. 213. In that case the bankrupt was short of funds, discounted 
notes, and on at least three occasions its notes went to protest. The 
référée found the bankrupt was insolvent and short of funds and 
without sufficient capital to do business, but took into account other 
facts, as we must do hère. What is there in this case to show that, 
after recéiving the information referred to, and which led to the con- 
clusion the debtor was able to pay in full, the Sulzberger Company 
had reasonable cause to believe the enforcement of the transfer made 
to it as security would effect a préférence ? Day had threatened, unless 
he could hâve his way, "to smash the business." We may assume Day 
had agreed to put in capital, which he had failed to do. This failure 
would account for a shortage of ready cash, but would not show in- 
solvency. It does not appear Day had actually donc anything "to 
smash the business," except fail to put in ail the capital he had agreed 
to put in. However, it does not appear that such failure would make 
the company a bankrupt, or insolvent. If so, no such knowledge or 
information was conveyed to Sulzberger Company. It is évident that 
the whole truth was not conveyed to the agents of the Sulzberger Com- 
pany, but they made inquiry, and it cannot be held that when a creditor 
does his duty and makes inquiry and the truth is suppressed, or only 
half told, he is charged with knowledge of the actual truth. When 
put on inquiry and there is a failure to inquire, it may be presumed 
that inquiry would hâve disclosed the truth, ail the facts; but when 
put on inquiry, and due inquiry is made and the truth is either wholly 
suppressed or so colored and explained that the creditor taking the 
security does not, in fact, hâve the information which would give 
reasonable cause to believe, knowledge cannot be imputed to him and 
he held to hâve had reasonable cause to believe. This is not a case 
(vhere the creditor took a transfer by way of security of substantially 
ail the property of the debtor with knowledge of the existence of other 
creditors. The accounts receivable were untouched, thus leaving this 
debtor f ree to collect in ail outstanding accounts, which it seems were 
represehted to Sulzberger Company as sufficient to pay its claim of 
over $3,000, and continue its business. As already stated, it seems 
clear that it was expected the Crescent Park Market would continue 
22"! F.— IG 
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its business, was able to do so, and the findings of the learned référée 
indicate nothing to the contrary. In this case we find no resort to 
unusual methods of payment or of giving securitj when demanded. In 
Re Andrews (D. C.) 14 Am. Bankr. Rep. 247, 135 Fed. 599, there was 
a payment by return of goods, not by cash. In Laundy v. First Na- 
tional Bank, 11 Am. Bankr. Rep. 223, 66 Kan. 759, 71 Pac. 259, there 
was a deposit of the books of account as security, but this was held in- 
sufficient to show reasonable cause to believe. I do not wish to concur in 
this holding as a naked proposition. It would dépend on ail the sur- 
rounding circumstances and conditions. 

In Tiltv. Citizens' Trust Co. (D. C.) 191 Fed. 441, affirmed 200 
Fed. 410, 118 C. C. A. 562, 29 Am. Bankr. Rep. 906, the creditor took 
f rom the debtor, within the f our-month period, a large part of its 
assets, and also practically ail of its bills receivable, and hence left 
it crippled so far as money from collections was concerned, and strip- 
ped of substantially ail its other assets. The court held that adéquate 
inquiry was not made as to the solvency of the company, which it 
would seem was practically obvious. In this case the évidence dis- 
closes that the agents of the Sulzberger Company made careful in- 
quiry of the debtor, and also outside. It was represented to them 
that no other creditors, unless it was one, was pressing for payment, 
that the assets were about double the liabilities, and that they could 
pay up in a year from the business. The agents watched the business, 
and the market seemed to be doing a good and an extensivç business. 
There was no concession of insolvency or of inability to pay in cash 
from the profits of the business if given time, and the mortgage shows 
the crédit was extended a year. The question in the case now bef ore 
this court is : Did the Sulzberger & Sons Company of America, acting 
by its agents in this matter, receive this mortgage under such circum- 
stances and with such information and knowledge (actual or imputed) 
as naturally would hâve caused the ordinary business person of in- 
telligence and reasonable prudence, had he been the creditor receiving 
it, to hâve believed that thereby a préférence would be effected ? AU 
the acts and conduct and transactions connected with the taking of the 
mortgage and ail the knowledge gained must be considered as a whole, 
and not each occurrence and item of information by itself. After re- 
peated readings of the évidence, I am unable to concur with the ulti- 
mate findings and conclusions of the learned référée. The référée has 
not found that adéquate inquiry was not made, and I cannot so find. 

Considering ail the proved facts and circumstances and ail the in- 
formation obtained by the représentatives of the Sulzberger Company, 
I find that that company and its agents did not think the now bank- 
rupt company insdlvent, but, on the other hand, honestly believed it 
solvent, and did not hâve reasonable cause to believe it insolvent, or 
that the taking of the security would operate as a préférence. In my 
opinion the évidence does not sustain a finding to the contrary. The 
order of the.rçferee, disallowing the claim of George C. Woodworth 
as a secured claim, is therefore reversed, and the claim will be allowed 
as a secured claim. 

So ordered. 
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In re T. H. BUNCH COMMISSION CO. 
(District Court, E. D. Arkansas, W. D. August 3, 1915.) 

BANKEUPTCY ®=»161 VOIDABLE PEErEBENCES— EfFECT IN DELAT ŒN EBCOED- 

ING MOKTGAGES. 

Under Bankr. Act (Act July 1, 1898, c. 641, 30 Stat. 544) § 47, as amended 
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), vest- 
Ing the trustée in bankruptcy with ail the rights of a créditer holding a 
lien and section 60a, as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 (Comp. St. 1913, § 9644), declarlng that a person shall be deemed to 
bave given a préférence if, being insolvent, he lias, wlthln four montha 
before filing the pétition or after the flling and before adjudication, made 
a transfer of any of bis property, and that the period of four months 
shall not expire until four months after date of the record cf the trans- 
fer as required by law, and section 60b, as amended by Act June 25, 1910, 
c. 412, § 11, 36 Stat. 842 (Comp. St. 1913, § 9644), declaring that if, at the 
time a bankrupt makes a transfer, or at time of recording thereof, as re- 
quired by law, being within four months before filing of pétition in bank- 
ruptcy or after the flling and before adjudication, he is Insolvent, the 
transfer shall operate as a préférence, a mortgage, required by Kirby'a 
Dlg. Ark. §§ 5395, 5396, 5407, to be recorded to be good as against subsé- 
quent purchasers or lien creditors, must be treated as made when flrst 
filed for record, and when not filed untll within four months of the mort- 
gagor's adjudication in bankruptcy, It is Invalid as against bis trustée, 
who may recover the mortgaged property or Its value, if in possession of 
the mortgagee, though the mortgage was in fact previously executed to 
secure a bona fide debt ; the bankrupt being insolvent at the time of the 
filing for record. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 261-263; 
Dec. Dig. ®=5l61.] 

In Bankruptcy. In the matter of the T. H. Bitnch Commission 
Company, bankrupt. Intervention pétition by Mrs. Laura L. Bunch, 
for the possession of personalty in the possession of the trustée in 
bankruptcy. Intervention pétition dismissed, without préjudice. 

Thls is an intervention by Mrs. Laura L. Bunch, for the possession of cer- 
tain personalty in the possession of the trustée in bankruptcy in this cause. 
She claims tltle thereto by virtue of a chattel mortgage executed by the bank- 
rupt to her for the purpose of securing an indebtedness due her from the 
bankrupt. To this pétition of intervention the trustée filed an answer, admlt- 
ting the possession of the property claimed by the intervener, and the exé- 
cution of the mortgage as set forth in the pétition, but denled that it was a 
valid mortgage as against the trustée, for the reason that the bankrupt corpo- 
ration was created and existed under the laws of the state of Arkansas, and 
had its principal office in the county of Pulaski, and that the mortgage was 
not legally filed for record until October 7, 1914, within four months before 
the filing of the pétition In bankruptcy herein; that at the time of such re- 
cording in Pulaski county the said Commission Company was insolvent, and 
the effect of the enforcement of said mortgage would and will be to enable the 
Intervener to obtain a greater percentage of her debt than other creditors of 
the Commission Coûipany, df the same class, whose debts were in existence 
at the time said mortgage was given and accepted, and thereafter; that at 
the time of recording the said mortgage in Pulaski county, as aforesaid, the 
intervener had reasonable cause to believe that the enforcement of said mort- 
gage would prêter her to other creditors. 

The intervention was referred to the référée in bankruptcy as spécial mas- 
ter, and was submitted to him upon an agreed statement of facts, the sub- 
stance of which is: "That the Commission Company, the bankrupt, is a cor- 
poration organized November 3, 1909, under the laws of the state of Arkansas. 

®S3For otbe' cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Its principal place of business and Its office for the transaction of business 
Is, and at ail times was, in Pulaski county, state of Arkansas. Tliat T. H. 
Bunch lias been the président ever since its organization, and tlie Intervener 
is his wif e ; tbat on December 18, 1913, tbe sald T. H. Bunch, acting for tbo 
Cominlssion Company, borrovved from the intervener $20,000 in money, and 
for the purpose of securing the same executed in behalf of the Commission 
Company a note for $20,0W> to Mrs. Bunch and a chattel mortgage on the 
property in controversy. After it had been delivered to her, she requested 
her husband to take sueh steps as were necessary to validly file or record the 
mortgage. That the mortgage was filed on January 10, 191^ with the recorder 
oî deeds of Lonoke county, Ark., but wlth no directions to record same, nor 
was there any Indorsement made thereon, as provided by section 5407 of Kir- 
by's Digest. The personalty covered by the mortgage was at that time in 
l.onokè county. On October 1, 1914, a suit was filed in the chancery court of 
Pulaski county, Ark., by creditors of the Commission Company, asking for the 
appointment of a recelver of the Commission Company to wlnd up its affairs, 
upon the ground that It was insolvent. That upoo a hearing the court by 
consent of the parties appoit>ted a recelver on October 3, 1914, upon the 
ground of said Insolvency. On October 3, 1914, the attorney for Mrs. Bunch, 
who was also the attorney of the Commission Company, was advised that 
her mortgage was on file in the recorder's office in Lonoke county, but had not 
been recorded or indorsed, so that It could be legally filed without recording, 
whereupon the attorney wlthdrew the mortgage and immediately refiled it 
wlth the recorder of deeds of Lonoke county, with an Indorsement as re- 
«luired by law for filing, but not recording, chattel mortgages. On October 
7, 1914, the attorney for Mrs. Bunch directed the recorder of Lonoke county 
to record the mortgage in that county, and when recorded to return it, where- 
upon it was indorsed by the reeorder of Lonoke county, 'Filed for record at 
11:00 o'clock a. m. October 7, 1914.' He immediately recorded it, and then 
sent it to this attorney at Little Eoek, in Pulaski county, who then filed it 
for record with the recorder of Pulaski county, at 3:20 p. m. October 7, 1914, 
and the same is now of record in said county. The attorney who attended ta 
thèse matters was also the attorney of the Commission Company, and had, 
up to that time, also been the attorney for Mrs. Bunch, but auother attorney 
was employed by Mr. Bunch to act for Mrs. Bunch thereafter. At that time 
Mrs. Bunch was away from home, and ail this was done by direction of her 
husband, the président and manager of the Commission Company. She re- 
turned home on October 11, 1914, and after being advised of what had been 
done, ratified the employment of a new attorney and everything that had been 
done on her behalf during her absence by either of the attomeys. At the 
time she ratified thèse acts she knew that the recelver had been appointed by 
the chancery court and was in charge of the property of the Commission 
Company, including the mortgaged personalty, and she also knew that the 
Exchange National Bank, a créditer of the Commission Company, claimed that 
within the preceding two or three months approximately $35,000 or §40,000 
had been obtained by the Commission Company from the bank in an unlawf ul 
way, and, as a resuit of the action of the bank on its clalm, said recelver had 
been appointed and the Commission Company had ceased to transact business. 
At the time the application for a recelver was made to the chancery court 
the Commission Company was insolvent, having uusecured creditors whose 
claims exceeded in amount the fair valuation of its assets, and has been in- 
solvent ever since." 

Tho agreed:statement also contalns this stipulation: "It Is stipulated and 
agreed that T. H. Bunch, if sworn as a witness in this cause, would testify 
that at the time of and after the appointment of the recelver for the Com- 
mission Company by the Pulaski chancery court, he did not personally thlnk 
tlie said Commission Company was insolvent, but thought, that the company 
could notpay some debts that were then due, but that its assets were suflà- 
clent to pay ail its debts. Aotwithstanding, for the purpose of the trial ot 
this intervention, It is stipulated and agreed that at the time of and a,t ail 
times after the appointment of said recelver by the Pulaski chancery court, 
the said T. H. Bunch had actual knowledge, acqulred by hlm while acting 
not adversely to the interests of Mrs. Bunch, of such substautial facts ana 



IN EE T. H. BUNOH COMMISSION OO. 245 

surroundlng clrcumstances as would put a man of ordinary prudence or busi- 
ness expérience on inquiry, which inquiry, If pursued witU reasonable dili- 
gence, would hâve disclosed that the said T. H. Bunch Commission Company 
did not hâve sufflcient assets at a fait valuation as à going concern to pay 
its fiebts, and, further, that if said mortgage in favor of Mrs. Bunch was en- 
forced, she would get a greater percentage of her debt than gênerai cred- 
Itors. It is agreed that T. H. Bunch had access to the sources of Informa- 
tion, which, if reasonably pursued, would hâve disclosed the above facts. At 
no tinie did the said T. H. Bunch, or any officer of the T. H. Bunch Commis- 
sion Company, or Mrs. Laura L. Bunch, or her attorneys, attempt or intend 
to eonceal the existence of the said debt or the said mortgage from any one. 
On October 19, 1014, a pétition in bankruptcy herein was filed, and on No- 
vember 9, 1914, adjudication in bankruptcy therein was had. The debt se- 
cured by the mortgage Is still unpaid. For the purpose of this case It is stip- 
ulated that the said T. H. Bunch, as président of the said Commission Com- 
pany, had authority to make the loan and exécute the note and mortgage on 
behalf of the Commission Company." 

At the hearing before the master the parties agreed that the cause be sub- 
mitted upou two issues only: (1) Whether the debt, in the securing whereof 
the chattel mortgage was made, is to be deemed a pre-existing debt as of the 
date of the transfer itself, or as of the date of the recording of said transfer 
itself, or as of the date of the recording of said transfer in Pulaski county, 
Ark. ; (2) whether the recording of said transfer was by law required within 
the meaning of section 60 of the Bankruptcy Act. The spécial master found 
in favor of the trustée, and dismissed the intervention. 

Rose, Hemingway, Cantrell, Loughborough & Miles, of Little Rock, 
Ark., for intervener. 

H. M. Trieber, of Little Rock, Ark., for trustée. 

TRIEBER, District Judge (after stating the facts as above). Sec- 
tion 60a of the Bankruptcy Act, as amended by the act of Eebruary 
5, 1903, 32 Stat. p. 799, reads as follows : 

"A person shall be deemed to hâve given a préférence if, being insolvent, 
he bas, within four months before the flling of the pétition, or after the filing 
of the pétition and before the adjudication, procuréd or suffered a Judgment 
to be entered against himself in favor of any person, or made a transfer of 
any of his property, and the efCect of the enforcement of such judgment or 
transfer will be to enable any one of his creditors to obtain a greater percent- 
age of his debt than any other of such creditors of the same class. Where the 
prcfetence consists in a transfer, such period of four months shall not expire 
uncil four months after the date of the recording or registering of the trans- 
fer, if by law such recording or registering is required." 

Section 60b, as amended by the act of June 25, 1910, is as follows : 

"If a bankrupt shall bave procuréd or suffered a judgment to be entered 
agiiinst him in favor of any person or hâve made a transfer of any of his 
property, and if, at the time of the transfer, or of the entry of the judgment, 
or of the recording or registering of the transfer if by law recording or regis- 
tering thereof is required, and being within four months before the filing of the 
pétition in bankruptcy or after the filing thereof and before the adjudication, 
the bankrupt be insolvent and the judgment or transfer then operate as a 
préférence, and the person receiving it or to be beueflted thereby, or his agent 
acting therein, shall then hâve reasonable cause to believe that the enforce- 
ment of such judgment or transfer would effect a préférence, it shall be void- 
able by the trustée, and he may recover the property or its value from such 
person." 

The amendment of 1910 to section 47 reads: 

"Arul sncli trn''tees, as to ail property in the «istody or coming intd the 
CF-Stody of ttï6 bankruptcy court, shall be deemed vested with ail the rights, 
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remédies, and powers of a créditer holding a lien by légal or équitable pro* 
ceedingsthereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail tbe rights, remédies, and powers 
of a judgment créditer holding an exécution duly returned unsatisfled." 

As the act only applies so far as recording or registering of the 
transfer is concerned, if recording or registering thereof is required 
by law, which means the law of the state where the transaction oc- 
curs, it is necessary to ascertain and détermine what the laws of 
that State require to be donc. In other words, the question to be 
determined is, What is the effect of a failure to file for record a chat- 
tel mortgage as against a trustée in bankruptcy under the laws of 
Arkansas, where this transaction took place? To answer that we must 
look to the statutes of that state and the construction placed upon 
them by the highest court of that state. The statutes of Arkansas, 
as digested in Kirby's Digest, applicable to the issues herein involved, 
are: 

"Sec. 5395. Ail mortgages wliether for real or Personal estate, shall be 
proven and acknowledged In the same manner that deeds for the conveyance 
of real estate are now required by law to be proven or acknowledged; and 
when so proven or acknowledged shall be recorded, if for lands in the county 
or counties, in which the lands lie, and if for Personal property, in the county 
in which the mortgagor résides. Provided, if the mortgagor is a nonresident 
of this state, the mortgage shall be recorded in the county in which the prop- 
erty is situated at the time the mortgage is executed. 

"Sec. 5396. Every mortgage, whether for real or Personal property, shall 
be a lien on the mortgaged property from the time the same Is filed in the 
recorder's office for record, and not before; which flling shall be notice to 
ail persons of the existence of such mortgage." 

"Sec. 5407. Whenever any mortgage or conveyance intended to cperate as a 
mortgage of personal property, or any deed of trust upon personal property, 
shall be filed with any recorder In this state, upon which is indorsed the fol- 
lowing words, 'This instrument is to be flled, but not recorded,' and which 
Indorsement is signed by the mortgagee, his agent or attomey, the said instru- 
ment when so received shall be marked 'Mled' by the recorder, with the time 
of the filing upon the back of said instrument; and he shall file the same in 
his office, and it shall be a lien upon the property therein described from the 
time of filing, and the same shall be kept there for the inspection of ail per- 
sons interested ; and such instrument shall thenceforth be notice to ail the 
world of the contents thereof without further record." 

The effect of an unrecorded mortgage under thèse laws, is well 
settled by the décisions of the highest court of that state, and bas 
been ever since 1848, when the opinion in Main v. Alexander, 9 
Ark. 112, 47 Am. Dec. 732, was delivered. A mortgage, although 
not filed for record, is good between the parties or as against the 
administrator of the mortgagor, or of a voluntary assignée or a re- 
ceiver in insolvency, but is void as against subséquent purchasers or 
creditors who bave obtained a lien on the mortgaged premises by a 
levy under exécution or a seiziire under attachment. The fact that 
they bave actual notice of the mortgage is immaterial, if it is not filed 
for record in the proper office prescribed by law, and not then if so 
defectively executed or acknowledged, as not to entitle it to record. 
Thèse niles bave been consistently adhered to by the Suprême Court 
of the state ever since Main v. Alexander was decided. 

In Carnall v. Duval, 22 Ark. 136, a mortgage had been filed for 
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record with the clerk, who was ex officio recordér of deeds, and of 
which the clerk had àctual notice, but the acknowledgment was de- 
fective so as not to entitle it to record under the laws of the state. 
With full knowledge of thèse facts, the clerk purchased the property, 
and the court held that his title was superior to that of the mort- 
gagee. The décisions of the Suprême Court of Arkansas are quite 
numerous and uniform on that subject. Among the many décisions, 
the folio wing mav be consulted: Watson v. Thompson Lumber Co., 
49 Ark. 83, 4 S. W. 62 ; Smead v. Chandler, 71 Ark. 505, 76 S. W. 
1066, 65 L. R. A. 353 ; Cumberland Building & Loan Ass'n v. Sparks, 
111 Fed. 647, 49 C. C. A. 510, a case arising under the laws ofi 
Arkansas and determiried by the Circuit Court of Appeals for the 
Eighth Circuit. 

The attempted filing and the later recording of the mortgage in 
Ivonoke county were void for two reasons: First. A chattel mort- 
gage must, under the provisions of section 5395, be filed or recorded 
in the county in which the mortgagor résides, otherwise it is no bet- 
ter than if not filed or recorded. Beaver v. Frick Co., 53 Ark. 18, 
13 S. W. 134. Under a similâr statute of the state of New York 
it was held, in Stewart v. Platt, 101 U. S. 731, 735, 7Z7 , 25 L. Ed. 
816, that a chattel mortgage filed for record in a town other than 
that where the plaintiff resided, although the property was in the 
town where the mortgage was recorded, is void as against creditors. 
Second. Section 5407 requires a certain indorsement to be made when 
a chattel mortgage is to be merely filed, but not recorded. Failure 
to make such an indorsement, or one practically to the sarae eflfect, is 
insufficient, and is no lien on the property, as' against subséquent pur- 
chasers or creditors, although verbal directions were given to the 
recorder of deeds to file it, but not record it. Bowen v. Fassett, 37 
Ark. 507; Dedman v. Earle, 52 Ark. 164, 12 S. W. 330; Davis v. 
Perry, 64 Ark. 369, 42 S. W. 768. 

A provision in the statutes of Colorado requires an aiïïdavit by 
the mortgagee to be recorded annually on the records of the county 
wherein the mortgage is recorded that the mortgage was given in good 
faith, and the amount still unpaid. In Williams v. German-American 

Trust Company, 219 Fed. 507, — - C. C. A. , the Circuit Court 

of Appeals for the Eighth Circuit held that the failure to comply 
with thèse requirements of the statute made the mortgage void as 
against a trustée in bankruptcy, the court, quoting from Ferris v. 
Chambers, 51 Colo. 368, 117 Fac. 994, the following excerpt: 

"Provisions of a statute, renderlng a chattel mortgage effective, even though 
the mortgagor retains possession of the property, are statutory, and if the 
statute prescrlbes that, In order to préserve the lien of a mortgage with the 
property in the possession of the mortgagor, something shall be done, that 
thing must be done as prescribed by the statute." 

The cases cited by the learned counsel for the interv€ner are not 
in point. 

In Martin v. Ogden, 41 Ark. 186, the mortgage was held good as 
against the administrator, the court holding that the administrator is 
not a purchaser nor a créditer. In Wolfe v. Perkins, 51 Ark. 46, 9 S. 
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W. 432, the issue involved was whether an unrecorded mortgage was a 
violation of a provision in a fire insurance policy against incumbrances, 
and it was held that, the mortgage being a valid lien on the property 
insured between the parties, it was such a violation. 

In Little V. Bank, 97 Ark. 61, 133 S. W. 166, and Arkansas Cypress 
Co. V. Meto Valley R. R. Co., 97 Ark. 534, 134 S. W. 1195, it was held 
that a receiver in an insolvency proceeding, not being a purchaser nor 
a créditer, occupied no better position than the mortgagor. 

There can be no doubt but that if, before the mortgage was filed in 
Pulaski county on October 7, 1914, a créditer would hâve caused the 
mortgaged property to be seized under an exécution or attachment, the 
lien obtained thereby would hâve been superior to that of the mortgagee 
under the laws of the state of Arkansas as uniformly construed by 
the Suprême Court of that state ever since 1848. 

Is the trustée in bankruptcy entitled to the same rights that such a 
créditer would hâve in view of the fact that the agreed statement of 
facts admits that the Commission Company was, at the time the mort- 
gage, was filed for record in Pulaski county, insolvent; that T. H. 
Bunch, its président, who acted as the représentative and agent for the 
intervener, and the attomey who was employed by Mr. Bunch for Mrs. 
Bunch and acted, for her in filing the mortgage for record, actually 
knew, or beyond question had reasonable cause to know, at th<e time 
the mortgage was filed by him for record in Pulaski county that the 
Commission Company was insolvent, and that the effect of the mort- 
gage would be to enable Mrs. Bunch to obtain a préférence over other 
creditors, who had unsecured claims? 

Prior to the amendments of 1903 and 1910 of the Bankruptcy Act 
it has been determined in York Mfg. Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, that the trustée in bankruptcy occupied 
no better position than the mortgagor, and if the mortgage was good 
against the mortgagor, it was good against the trustée. By the amend- 
ment of 1903 the period of four months within whicha préférence 
could be subject to attack by the trustée in bankruptcy was to be com- 
puted from the date of the recording or registering of the transfer, 
"if by law such recording or registering is required." 

There has been some conflict among the courts inferior to the Su- 
prême Court (that court never having passed upon that question) what 
the effect of the amendment of 1903 was; but the Circuit Court of Ap- 
peals for the Eighth Circuit, in First National Bank v. Connett, 142 
Fed. 33, 73 C. C. A. 219, S L. R. A. (N. S.) 148, held that where the 
statutes of a state required liens to be recorded, the question of insol- 
vency and knowledge thereof is to be determined as of the date when 
the mortgage was filed for record, and this date is to be adopted as the 
date for the purpose of determining the four-month period for the 
purpose of determining the legality of a préférence. This dé- 
cision has been followed ever since by that court. McElvain v. 
Hardesty, 169 Fed. 31, 94 C. C. A. 399; People's State Bank v. Glea- 
son, 178 Fed. 1004, 101 C. C. A. 663, affirmed without an opinion, on 
the authority of the Connett Case; Mattley v. Giesler, 187 Fed. 970, 110 
C. C. A. 90; Lathrop Bank v. Holland, 205 Fed. 143, 123 C. C. A. 375 ; 
Williams v. Gennan-Anierican Trust, Co., supra ; The T. L. Smith 
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Co. V. Orr, 224 Fed. 71, C. C. A. , filed May 12, 1915. Other 

appellate courts hâve followed this rule: Remington on Bankruptcy 

(2d Ed.) § 13791/2; Brigman v. Covington, 219 Fed. 500, C. C. A. 

(4th et.). 

The language of the statute, especially as amended by the act of 
1910, is so clear that there is nothing left to construction. But if there 
were room for doubt as to the intention of Congress on that subject, it 
is removed by the reports of the judiciary committees of the two 
bouses of Congress when the amendment of 1910 was pending. Senate 
Report No. 691, Sixty-First Congress, Second Session, which accom- 
panied the bill for thèse amendments, after it had passed the House 
and was reported to the Senate, concurs in the report of the House 
Judiciary Committee, which reads as follows : 

"The object of this amendment is further to protect agalnst the evil of 
secret liens, agalnst whicli evils this same section was amended in 1903, but 
in such an unfortunate way as not efifectually to prevent such liens. As the 
présent law stands, even as amended in 1903, secret liens are still being held 
good in many jurisdictions, notably in Wisconsln, where the Suprême Court 
of that state has held in efCect, in the case of Olaridge v. Evans [137 Wis. 
218] 118 N. W. 198 [803, 25 L. R. A. (N. S.) 144], that a mortgage withheld for 
years from record is not a préférence, even if finally flled within a few days 
before bankruptcy, provided the debtor vcas not insolvent at the time it was 
given, years beforehand, or provided It were given for money then passlng. 

"ïlius as the law stands, even by the amendment of 1903 as construed in 
many jurisdictions, a debtor may, if solvent at the time or if presently pass- 
Sng considération be then recel ved, give a chattel mortgage or other lien upon 
his property requiring recording by the state law, and the créditer recelvlng 
it may keep this lien off the record for months or even years (if not so donc 
by collusive agreement) and filed It within a few days of bankruptcy, and yet 
the lien be held perfectly good. This Is so held because the courts rule that 
the Insolvency of the debtor, the existence of a pre-existing debt, and aU the 
other éléments of the préférence are to be determined as of the date of the trans- 
fer between the parties. The amendment of 1903, by declaring the four- 
month period should not begin to run until the date of the recording where 
the recording is 'requlred' by state law, evidently attempted to make the date 
of the recording in such instances the date at which the existence of insolvency 
of a pre-existing considération and of ail the other éléments of the préférence 
should be taken. 

"IS'evertheless, the amendment of 1903 did not effectually accomplish this 
object. As the law now is construed, even if the recording be not done untll 
within the four-month period, on the very eve of bankruptcy, yet if at the 
time of the original transfer, which might hâve occurred years beforehand, 
Ihe debtor was solvent or the lien had been given upon a then presently pass- 
ing considération, the transfer will not be set aside as a préférence, the date 
of the transfer' under any theory always being necessarily the date at which 
ail the éléments of the préférence must be proved to hâve existed. 

"The real trouble it seenis, is this: There are two times of transfer' In such 
cases; as between the transferror and the transférée obviously the time of 
transfer is the time of the original exécution and delivery of the instrument 
to the grantee or transférée, regardless of its registration, but as to other 
creditors and the rest of the outer world, the transfer' is, by the statute, not 
a complète transfer' at ail until recording, until delivery to the public re- 
corder, then and not until then the debtor signifylng to outside parties, to 
ali others that might become interested in his assets, the effectuai séparation 
of the liened property from tlie rest of his assets. This, it must be conceded, 
ts the bottom principle upon which rest the recording statutes of ail our states. 
It is also the bottom principle of the right to legislate agalnst secret liens. 
Tlius, in ouv banl;ruptcy préférence statute, the great object likewise should be 
to raake clear that the 'transfer', so far as outside parties becoming Interested 
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In th© estate are concemed, is not complète or perliaps Is not even to be con- 
Bidered a 'transfer' at ail (in cases wliere state law requires recordlng as 
against creditors) until delivery of the Instrument to the recorder for regis- 
fratlon. 

"Creditors, then, by thèse state Suprême Court décisions construing the 
préférence provisions of the présent Bankruptcy Act, must be able to prove 
îhat at the time of the 'transfer,' perhaps several years beforehand, the debtor 
was then insolvent, the debt was then a past, a pre-existing, debt, etc., a 
practical Impossibility ; Indeed, an unreasonable requirement, since it is the 
présent insolvent fund of the debtor that is rightly involved, and not soime 
ancient fund existing years beforehand. 

"The proposed amendment squarely and clearly makes the date of the re- 
cording (where recording is required under state law to make the lien valid as 
against levying creditors) the date at which the créditer is to prove the ex- 
istence of , ail the éléments of a préférence — truly the rlght date, for, as above 
noted, it is the présent insolvent fund v?ith which creditors are coneerned, 
not the debtor's estate in the condition which œight hâve existed two or three 
years beforehand. 

"Further, the amendment of 1903, making the existence of 'reasonable cause 
to believe' on the ereditor's part a prerequisite to the trustee's rlght to re- 
cover the préférence from him, required that this reasonable cause of belief 
should be that a 'préférence was iutended to be given,' rather than that a 
'préférence would be effected.' Logically it is the ereditor's knowledge or 
belief that a préférence would be effected that should be the test, rather than 
his knowledge or belief of the debtor's intention to prefer. 

"This amendment, vlewed in the light of the previous discussion, would 
seem to speak clearly. It brlngs forward to the date of the recording the 
proof of the insolvency and of ail other operative facts of the préférence, and 
makes the section conform to the real and actual intentions of the framers 
of the amendment of 1903. 

"Indeed, it is perhaps merely declaratory of the law as it exists to-day, as 
laid devra in the following cases, to wit: 

"Bank v. Connett, 142 Fed. 33 [T3 C. 0. A. 219, 5 L. R. A. (N. S.) 148], Cir- 
cuit Court of Appeals: 'The mortgages constituted a transfer of his property, 
and their effect was to enable the bank to obtain a greater percentage of ita 
claims than other creditors. They were recorded within four months of the 
flllng of the pétition in bankruptcy. Therefore, assumlng that a recording is 
required by the law of Missouri, it foUows that a préférence arose under 
section 60^. And, in our opinion, it also foUows that the préférence arose 
when the mortgages were recorded, and not as of the date they were given. 
In other words, the amendment of 1903 was Intended to remedy the evil re- 
sulting from secret instruments of transfer of the bankrupt's property, the 
withholding of them from record until shortly before the Institution of bank- 
ruptcy proceedlngs, and the then assertion of them as of the prior date of 
their exécution and delivery. And this was accomplished by making the 
rights of a créditer thus favored determinable by the conditions existing when 
he caused the transfer to hlm to be recorded as required by the state law 
rather than by those existing at the time he secured it' 

"Mellvain V. Hardesty, 169 Fed. 31 [94 O. C. A. 399] 22 Am. Bankr. Rep. 
320 (U. S. O. C. A. from Mo.): ' * * * The efCect of the transfer to Mell- 
vain Is to be judged as if made on the Tth day of July, 1905, when it was 
flled for record. If C. & C. were then insolvent, and if the effect of the en- 
forcement of ihe transfer was to enable Mellvain to obtain a greater per- 
centage of his debt than any other of their simple contract creditors, the 
transfer constituted a préférence within the meanlng of the bankruptcy law. 
* * * As, for the purpose of this case, the transfer is to be treated as made 
'>n the date the agreement was recorded, so the transferee's belief or cause 
lor belief concerning it must relate to that time.' 

"Also see In re Hickerson (U. S. D. C.) 20 Am. Bankr. Rep. 682 [162 Fed. 
345]. 

"But there are conti'ary holdings. The question is continually arising, and 
is a fréquent source of litigation. It is of such importance that it should be 
set at rest." 
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This shows beyond question that the Congress was of the opinion 
that the nile laid down in First National Bank v. Connett correctly in- 
terpreted its intention, when it cnacted the amendaient of 1903. But 
as the courts were not harmonious in the construction of this amend- 
ment, the act of 1910 was passed in order that there may be no room 
for doubt that the opinion in the Connett Case correctly interpreted 
the congressional intention. The mortgage must therefore be treated 
as executed on October 7, 1914, when it was first filed for record in 
accordance with the laws of the state and became a valid lien against 
creditors who had secured a lien by seizure under exécution or attach- 
ment, or the trustée in bankruptcy, who occupies such a position ; his 
right as such dating back four months prior to the institution of the pro- 
ceedings. First Nat. Bank v. Connett, 142 Fed. 33, 40, 73 G. C. A. 
219, 5 L. R. A. (N. S.) 148. The indebtedness secured thereby was then 
pre-existing, and, the Commission Company being then insolvent, of 
which fact the agent and attorneys of the intervener had notice and 
reasonable cause to believe that the enforcement of the mortgage would 
effect a préférence, and being within four months preceding the filing of 
the pétition in bankruptcy against the Commission Company, it is clear- 
ly voidable under the provisions of sections 60a and 60b. As the trustée 
could hâve recovered the property, or its value, if in the possession of 
the intervener, he can, of course, defeat an action against him for the 
recovery of the property by one claiming under such a voidable instru- 
ment. 

The conclusions of law reached by the spécial master are correct, 
and the exceptions thereto are overruled. The resuit, no doubt, works 
a great hardship on the intervener, who acted in good faith and parted 
with her money in the belief that it was to be secured by the mortgage. 
There is no act of her s which savors in the least of fraud. But courts 
are bound to enf orce the law as it has been made by the proper légis- 
lative department of the government and cannot make shipwreck of it 
to avoid hardships. It is a well-known fact that several efforts hâve 
been made by the State Bar Association of Arkansas to hâve thèse stat- 
utes as construed by the Suprême Court of the state amended so as to 
conform to the more libéral view prevailing in many other states, as to 
notice of unrecorded or improperly recorded mortgages, but thèse ef- 
forts hâve failed of success, the Législature declining to act on thèse 
suggestions, and the Suprême Court holding that the principle laid 
down in Main v. Alexander has become a rule of property, which can 
only be changed by législative action. 

The order will be that the intervention be dismissed at the cost of 
the intervener, but without préjudice to her right to prove the claim 
against the estate as an unsecured claim, if found to be a valid claim. 
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G. W. PARSONS CO. T. UNITED STATES FIDELITT & GUAKANTY CO. 

OP BALTIMORE, MD. 

(District Court, S. ï). lowa, a D. June 26, 1915.) 

No. 203. 

1. SaLKS ©=»460 — CONDITIONAL Sales — Validitt. 

A provision in a contract of sale ot personal property reserving title 
tboreto until full payraent has been maâe of the purchase price is valid 
, and enforceable between the parties. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1321 ; Dec. Dig. 
<S=>450.] 

2. Sales <S=:3473 — Oonditional Sales — Bona Fide Pubchasees. 

Défendant executed a surety bond for a contractor, and to indemnlfy 
It the contractor asslgned and conveyed to it ail tools, etc., tiieu or there- 
after upon the vvork, with authorlty to take possession thereof in case the 
contractor failed or was unable to complète the work, or In the event of 
any default on its part The contractor subsequently purehased a trench- 
Ing machine from plaintlff by a contract which expressly reserved title 
until full payment of the purchase price. The contract was net recorded. 
Défendant, upon the contractpr's default, took charge of the work and 
took possession of ail tools and machinery, including such trenehing 
machine, and after completion of the work sold such machine. Ileld, that 
défendant was in no sensé a purchaser in good faith of the machine, as, 
the contractor net liaviug purehased the machine until after the contract 
of indemnlty was niade, défendant was in no way induced to exécute the 
bond by the contractor's supposed ownership of the machine. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. g§ 1377-1390; Dec. 
Dig. <S=3473.] 

S, Chattel Mortgages <@=>138 — Conditionai, Sales — Kights of Moktoagees. 
The contention of défendant that its rights were superior to those of 
plaintiff, on the theory that it became a mortgagee in good faith, wlth- 
out notice of plalntiff's reserved title, and that by taking possession it 
acquired the légal title and eut ofC plaintifC's undiselosed interest, was 
unsound, as, though a chattel mortgage passes the légal title subject to 
defeasance by payment of the secured debt, the contractor never owned 
the légal title, and défendant only acquired the interest of the contractor, 
or a right to acquire the légal title by paying the purchase price. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 228- 
236; Dec. Dlg. <g=138.] 

4. Sales ©=480 — Conditional Sales— Conversion by Thibd Pehson — Dam- 
ages. 

A party, who took possession of machinery sold condltlonally, sold It, 
and appropriated the proceeds, was not liable to tbe conditional seller for 
expenses incurred by .such seller in its unsuccessful eudeavors to recover 
possession of the machine. 

[Ed. Note.— For olher cases, see Sales, Cent Dig. {§ 143&-1448; Dec. 
Dig. <g=480.] 

At Law. Action by the G. W. Parsons Company against the United 
States Fidelity & Guaranty Company of Eahimore, Md. Judgment 
for plaintiff. 

POLLOCK, District Judge. The facts are substantially as follows: 
In the month of May, 1913, a copartnership doing business under the 
firm name of Frank S. Misho & Co., at Seattle, in the state of Wash- 

(g:::=>For otlier cases see saine topic & KEY-NUMBEH iii ail Key-Kumbered Digests & Indexes 
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ington, was awarded the work of constructing a sewer in the city 
of Edmonton, province of Alberta, Canada, and on May 22, 1913, a 
contract was entered into between the city and the contracting Com- 
pany (hereinafter called Misho & Co.) for the doing of the work. 
In order to qualify itself to undertake the performance of this pub- 
lic work Misho & Ce. were compelled to and did give to the city a sure- 
ty bond conditioned on the faithful performance of the contract. This 
bond was made by Misho & Co. as principal and défendant as surety* 
and was procured to be made by défendant on an agreement of in- 
demnity entered into by Misho & Co., which, among other things, pro- 
vides as f ollows : 

"And for tlie better protection of the said company, we do, as of the date 
hereof, hereby assiga, transfer, and convey to it, the said United States Fidellty 
& Guaranty Company, ail our right, title, and interest In and to ail the tools, 
plant, equlpment, and materials of every nature and description that we may 
now or hereafter hâve upon said work, or in, on, or about the site thereof, 
Includlng as well materials purchased for or chargeable to said contract, 
which may now be In process of construction, or storage elsewhere, or in 
transportatlon to said site, hereby as.signing and conveylng, also, ail our rights 
in and . to ail subcontracts, whlch hâve been or may hei-eafter be entered 
Into, and the materials embraced thereln, and authorizlng and empowering 
said company, its authorized agents or attorneys, to enter upon and take 
possession of said tools, plant, equlpment, materials, and subcontracts, and 
enforce, use, and enjoy such possession upon the following conditions, viz.: 
This asslgnment shall be in full force and efCect, as of the date hereof, should 
we f ail or be unable to complète the said work In accordance wlth the terms 
of the contract covered by said bond, or in event of any default on our part 
under the said contract In further considération of the exécution of the said 
bond, we do hereby agrée, as of this date, that the said United States Fidellty 
& Guaranty Company shall, as surety on said bond, be subrogated to ail our 
rightiê, privilèges, and properties as principal and otherwise in said contract, 
and we do hereby assign, transfer, and convey to said company ail the defer- 
red payments, and retained percentages, and any and ail moneys and proper- 
ties that may be due and payable to us at the time of such breach or default, 
or that may thereafter become due and payable to us on account of said con- 
tract, or on account of extra work or materials supplied in connection there- 
with, hereby agreeing that ail such moneys, and the proceeds of such payments 
and properties, shall be the sole property of the said United States Fidellty 
& Guaranty Company, and to be by it credited upon any loan, cost, damage, 
charge, and expeose sustained or incurred by it as above under its bond of 
suretyshli)." 

Misho & Co. did not keep and perform their contract with the city, 
but made default therein, with the resuit a représentative of défendant 
proceeded to the city of Edmonton, took charge of the work of con- 
structing the sewer, also took possession of ail tools, appliances, ap- 
paratus, machinery, etc., of Misho & Co. there found, and completed 
the work of constructing the sewer to the satisfaction of the city, but 
at a very considérable loss to itself. Among the tools, apparatus, and 
appliances left by Misho & Co. on the job when the company abandoned 
its contract was the trenching machine in dispute in this case. The 
history of this machine may be stated as f ollows : 

As Misho & Co. were in need of a machine of this character in the 
performance of the contract with the city, a soliciting agent of plain- 
tiflf entered into a contract with Misho & Co. at Edmonton for its pur- 
chase, subject, however, to the approval of plaintiff at the city of New- 
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ton, thîs State, the home and principal place of business of plaintifF. 
This contract was approved by plaintifï at the city of Newton June 
3, 1913. Among other things it is therein provided the piirchase price 
of the trenching machine was the sum of $7,000, $1,500 cash, which 
was paid, balance evidenced by three promissory notes, dated June 
11, 1913, one for $1,300 and two for $1,350 each, and a check for $1,- 
500, which notes and check were not paid, except a crédit there- 
on of $300. Delivery of machine was made f. o. b. Newton. By 
the terms of this contract title to the trenching machine was reserved 
in plaintiff until payment made, as follows: 

"It Is expressly agreed that the above specifled machine and property shall 
be and remam the property and subject to the order of the first party until 
paid in full, and that if promissoi-y notes are glven for the purchase money, 
or any part thereof, that the glving of the same, or any part payment thereon, 
siiall not dlvert the title of the party of the first part, until sald promissory 
notes and said purchase money is paid In full. Nor shall any payment on 
account and the receipt thereof divert such title until the whole purchase priée 
is fuUy paid, and ail payments less than the whole sum shall be considered as 
being for the rent of such machinery and for damages thereto by wear." 

The machine was shipped from Newton to Edmonton, the freight 
paid by Misho & Co., and it was used by that company in the work 
of constructing the sewer until such work was abandoned by Misho & 
Co., when it was left in the trench, where found by défendant when 
it assumed control of the work, and it was used by défendant in the 
doing of the work until completed, when it was sold by défendant for 
the sum of $3,500, and the account of défendant witli Misho & Co. 
was credited with such amount. The contract between plaintifï and 
Misho & Co. for the sale and purchase of the machine was neither 
filed nor recorded in the appropriate office in Jasper county, this 
State, nor in the province of Alberta, Canada. 

The question presented on this record for décision is : Which bas the 
better right to the machine — plaintiff, under its contract of sale re- 
serving title until payment of purchase price made, or défendant, un- 
der its contract of indemnity with Misho & Co? The plaintifï claims 
the value of the machine to the extent, but not in excess of , the unpaid 
purchase price of $5,500, with interest thereon to date, less a crédit 
•of $300 admitted, and the reasonable expenditures by it made in en- 
deavoring to recover the machine, not in excess of $200. Défendant 
bases its right to the machine and its proceeds on its contract of in- 
demnity with Misho & Co. The case has been heard and stands sub- 
mitted for décision on the évidence and briefs and arguments of coun- 
sel for the respective parties. Of hecessity, the décision of the contro- 
versy thus presented m.ust rest on the légal efïect to be given to the 
contract of sale and purchase made between plaintifï and Misho & Co., 
on the one hand, and the contract of indemnity made between défend- 
ant as surety for Misho & Co. on the other. 

[ 1 ] Turning, now, to the provisions of the contract of sale and 
purchase made between plaintifï and Misho & Co., it is quite too clear 
for argument it in ample terms expressly reserves the title to the ma- 
ihine in dispute in plaintifï until full payment shall hâve been made, 
as stipulatéd in thé Contract. That this contract is in ail its parts valid 
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and enforceable between the parties is not only conclusively settled 
by authority, but is in efïect conceded by défendant. Fosdick v. 
Schall, 99 U. S. 235, 25 h. Ed. 339; Harkness v. Russell, 118 U. vS. 
663, 7 Sup: Ct. 51, 30 L. Ed. 285; Warner v. Johnson, 65 lowa, 126, 
21 N. W. 483; Zacharia v. Cohen Co., 140 lowa, 682, 119 N. W. 136; 
Cline V. Russell, West Law Rep. (Canada) vol. 10, 666. 

On what valid ground, therefore, does or can défendant contend its 
rights to the machine in question rise higher than the rights of Misho 
& Co. by its contract with plaintifï? As I understand the contention 
made by défendant in this respect, it is by reason of the provisions 
of the contract of indemnity above quoted, through which it claims to 
occupy the relation to the machine of a purchaser in good faith or 
subséquent mortgagee without notice of plaintiff's interest in the ma- 
chine, because the contract under which title is reserved to plaintiff 
until full payment made was not recorded, to give constructive no- 
tice, and it did not hâve actual knowledge or notice of such right. 

[2, 3] This brings me to a considération of the language above quot- 
ed from the agreement, by which Misho & Co., in indemnifying _ de- 
fendant, attempted to pledge ail tools, apparatus, machinery, materials, 
etc., to défendant. This contract reads : 

"And for the better protection of the said company we do, as of the date 
hereof, hereby assign, transfer, and convey to it, the said United States Fidel- 
ity & Guaranty Company, ail our right, title, and interest in and to ail the 
tools, plant, eqw/pment, and, materials of every nature and description," etc., 
includlng llie machine in question, 

However, as Misho & Co. purchased the machine from plaintifï long 
after the contract of indemnity on which défendant relies was made, 
it is clear the making of the bond by défendant was not in any man- 
ner induced by any supposed ownership of the machine by Misho & 
Co. ; hence défendant is in no sensé a purchaser in good faith. Holt 
V. Henly, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 767. The logic 
of defendant's argument is based on the f ollowing premise : It con- 
tends, by virtue of the covenants of the contract of indemnity made it 
by Misho & Co., it became a mortgagee in good faith of the machine 
thereafter acquired from plaintiff without notice or knowledge of plain- 
tifï's reserved title contract; hence, at the time it took possession of 
the machine under its mortgage, it took the légal title thereto, and the 
undisclosed interest of plaintifï was thus eut off and destroyed. The 
fallacy of this contention I conceive to lie in the fact the major 
premise on which it rests is unsound. A chattel mortgage of personal 
property passes the légal title to the mortgagee, subject to defeasance 
by payment of the debt secured. In this case the trenching machine 
in dispute was not in existence at the time the contract of indemnity 
was made by Misho & Co. to défendant; hence défendant assumed 
no risk and incurred no liability in the making of the bond to the city, 
acting in reliance on the assumption of ownership of the machine 
by Misho & Co. It follows, therefore, défendant is in no sensé a 
purchaser in good faith for value without notice, as has been seen. 

When Misho & Co. thereafter purchased the machine and took it 
înto possession, it did not take the légal title thereto, for title was ex- 
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pressly reserved by plaintiff under its contract of sale to Misho &: Co. 
Hence it follows défendant did not and could not receive the légal title 
to the machine by taking possession from Misho & Co., for Misho & 
Co. at no time had this légal title. What défendant did réceive on tak- 
ing possession of the machine under the express terms of its con- 
tract of indemnity was ail the right, title, and interest which Misho 
k Co. took from plaintiff. As Misho & Co. at no time took or had 
title to the machine in contre versy, because this was expressly re- 
served to plaintifï, it had no interest in or right to the machine in ques- 
tion, except an interest to the extent to which it had paid the purchase 
price of the machine, or had paid freight for its shipment. In other 
words, the entire right, title, and interest of Misho & Co. in the machine 
rested in its right to use the machine in its possession and to pay the 
remainder of the purchase price to plaintiff, and thus acquire the title 
reserved by plaintiff from it until payment made. Hence it is clear 
ail the right, title, or interest possessed by Misho & Co., which passed 
to défendant under the express terms of the contract of indemnity 
above quoted was such, and only such, as Misho & Co. possessed at 
the time défendant took possession of the machine in question. That 
is to say, the right to pay the remainder of the purchase money ac- 
cording to the terms of the contract, and interest thereon, less the 
crédit of $300 conceded by plaintiff. In default of such payment plain- 
tiff was entitled to recover the machine, if found in possession of de- 
fendant, in the same manner and to like effect as though it had remain- 
ed in the possession of Misho & Co. 

As défendant had sold the machine and appropriated the proceeds 
to its own use, plaintiff must hâve judgment for the value of the same 
at the time it came into the possession of défendant, not, however, ex- 
ceeding the amount of its unpaid demand, together with interest there- 
on, less the sum of $300 crédit admitted by plaintiff in repairing the 
machine, at the time and place it was appropriated by défendant to 
its own use. Considering the évidence of ail of the witnesses, the con- 
dition of the machine at the time, the spécial service it is designed to 
perform, its distant location, and ail other matters and things, lam of 
the opinion the sum of $5,000 was its reasonable value when défend- 
ant took possession. 

[4] It follows the plaintiff must hâve judgment for $5,000 and costs 
of this action. I do not allow plaintiff its expenses incurred in its 
endeavor to possess itself of the machine. It was not successful in 
this attempt. 

It is so ordered. 
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A. M. BKIGHT GBOCERY CO. v. LINDSET et al. 

(District Court, S. D. Alabama, S. D. June 3, 1915.) 

No. 1523. 

AlARiTijrE LIE^s <S=>35 — Peopebty ArFECTEiJ— Insurance Monet. 

The lien of one who furnished supplies to a vessel at the request of Its 
owner or master does net, after the destruction of the vessel by flre, at- 
tach to the insurance money, which is the proceeds of a collatéral Person- 
al coutract between the owner and the Insurer, and not of an interest in 
the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Dec. Dlg. ®=»35.] 

In Admiralty. Libel by the A. M. Bright Grocery Company against 
H. M. Lindsey and others. On exceptions by the respondents to the 
libel. Exceptions sustained, and libel dismissed. 

Webb & McAIpine, of Mobile, Ala., for libelant. 
Hanaw & Pillans, of Mobile, Ala., for respondents. 

TOULIMIN, District Judge. This is a libel filed by the A. M. 
Bright Grocery Company, on its own behàlf and of ail other creditors 
similarly situated, who may désire to intervene in their interests, against 
H. M. Lindsey, as owner of the steamboat American, and against the 
fire insurance money under a policy of fire insurance issued by Phœnix 
Assurance Corporation of Liverpool, through W. K. P. Wilson & Son, 
as agents of said Assurance Corporation, seeking to subject said in- 
surance money to the payment of its claim for groceries and supplies 
furnished in the years 1914 and 1915 to said steamboat on the re- 
quest and order of the master or owner of said steamboat. The libel 
allèges that the said steamboat was destroyed by fire in April, 1915. 
The libelant prays that process be issued by the court to and against 
said Lindsey and said Assurance Corporation, with said agents in 
the City of Mobile, and against the fire insurance money payable under 
said policy, and that they be cited and required to show cause why 
they should not pay the said insurance money into this court, in order 
that the right of the Hbelant may be determined according to the nature 
and priority of such claim as it may or claim to hâve. And libelant 
prays that the court will decree a prior lien in its favor against said 
insurance money, and also may condemn the same to pay the libelant's 
demand, and will decree the full payment of its claim out of said 
money. 

The défendants hâve duly appeared, and hâve filed exceptions to 
the libel, alleging cause why they should not be required to pay said 
insurance money into the court as prayed. The exceptions filed by 
the défendant Lindsey are as follows : 

First. That this honorable court Is without jurisdiction to hear and dé- 
termine the subject-matter sought to be heard and determined by the said 
proceeding, for that the libel is in fact a creditors' Mil In equity seeking to 
Impress an équitable lien upon certain funds which are not subject thereto. 

Second. That this court is without jurisdiction to hear and détermine the 
matters sought to be by said libel heard and determined in this court, for the 

(£=:5For other casGs see saine topif" t KEY-XUMBER in ail Key-Nuinbered Digests & indexes 
1225 F.— 17 
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reason that the libel Is not a Ubel in personam agalnst Henry M. Lindsey, 
seeking to repover for a debt due Mm, but Is a llbel In rem against moneys 
upon which, on the facts stated, tbere is no maritime lien, and the said 
Lindsey, and other parties in the caption of the llbel mentioned, are made 
parties simply as Inddents to the impressing of the lien on the money arising 
from the Insurance policy on the steamer American, and not In an effort to 
procure any. Personal judgment against Mr. Lindsey or the other parties. 

Third. If the libel be treated as in part a libel in personam against Lindsey, 
and as such a proceeding of which the admiralty court has jurisdiction, then 
the libel is bad, in that It seeks to blnd in one proceeding a libel in personam, 
of which the court has jurisdiction, with a libel in rem against the proceeds 
of insurance of the steamer American, on which libelants had a lien, and 
which steamer was destroyed by fire, and libelants hâve no lien by substitu- 
tion on the insurance money or proceeds of the insurance. 

Fourth. The libel is bad, for that it confuses a cause of action against 
Henry M. Lindsey in personam with an effort, that cannot be sustained in 
law, to flx or Impress a maritime lien by substitution upon the proceeds of 
the insurance of the burned steamer American in lieu of the vessel herself, 
which was destroyed by fire. 

Like exceptions were filed by the other respondents. 

The libelant's attorney has based his claim and his right to a de- 
cree in his favor on a décision in the case of The Conveyor, opinion 
by Judge Anderson, of the United States District Court in Indiana, 
reported in 147 Fed. 586. I hâve carefully read and considered that 
opinion, I bave quoted largely from the opinion of Judge Anderson to 
learn the facts ol the case, and his argument and reasons on which he 
based his opinion and decree, which I will now read and endeavor to 
show wherein the case now before the court is so entirely différent in 
its facts and circumstances as to render said opinion inapplicable to 
the instant case, and without authority in it : 

Semonin & Ott were owners of the steamboat Conveyor, which was 
insured against périls of. the river (Ohio) for $4,500. The boat was 
sunk. The loss on the boat was adjusted at the sum of $2,000. The 
boat was raised at a cost of $400, and was then sold for $900. At 
the time the wreck occurred, the Karmers' Bank of Uniontown, Ky., 
and Englebright & Jenkins held each a mortgage on the boat. The 
$2,000 was paid by the insurance company to the owners of the boat, 
Semonin & Ott. Said bank's and said Englebright & Jenkins' mort- 
gages contaJned a covenant on the part of the owners of the boat that 
they (the owners) would insure the boat, and they did so. The policy 
was made payable to said owners, and had never been assigned to 
either of the mortgagees ; but at the time the wreck occurred the 
policy was in the possession of the Farmers' Bank of Uniontown, Ky., 
who claimed to hold the same as collatéral for its loan. At the time 
the wreck occurred a controversy arose between the mortgagees and 
the owners of the boat as to how the insurance money ought to be 
paid and appHed. The owners of the boat held the money. There 
were also intervening claims of various seamen and materialmen for 
wages and supplies, for. which libels had been filed. Upon a con- 
férence between a!ll the parties in interest it was believed that the 
wreck of said boat could be raised and repaired and sold and its debts 
paid ; that for the purpose of making an effort to raise the said boat 
and repair her, and to discharge the admiralty liens, the liens for 
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wages and supplies donc and furnished to said boat, it was agreed by 
and between the holders of both of said mortgages and said owners 
of the boat and the holders of said liens against the boat that such 
steps as were necessary should be taken to procure the payment of 
the amount of the policy as the same should be finally adjusted and 
agreed upon, and when the amount was paid by the insurance company 
upon said loss the same should be delivered to and placed in the hands 
of one Clark, who should hold the same for the uses and purposes, 
as follows : First, to pay thc; expenses of raising said boat ; second, to 
pay ail of said maritime, labor, and supply liens against said boat; 
third, to repair said boat; and, fourth, the balance remaining, after 
the payment of the items hereinbefore set out, should be delivered 
to the said mortgagees. 

The boat was raised; one of the Hbelants filed a pétition for the 
sale of the boat, which was consented to by the owners of the boat; 
an order of. sale was made by the court, and the boat was sold for 
$900 cash. This sum was paid to said Clark, and the $2,000 insurance 
money was also placed in the hands of said Clark, in accordance with 
the agreement of ail the parties in interest. It was found impracticable 
to repair the boat, but $400 was paid for raising her out of the $900 
realized from the sale of the wreck. Whereupon a controversy arose 
between the Hbelants on claims for labor on and supplies to the boat, 
and the holders of the said mortgages on said boat; the Hbelants con- 
tending that by agreement of the parties in interest the $2,000 stood 
in lieu of the boat to the extent of being liable for the payment in 
full of the balance due on their claims after applying thereto the amount 
realized from the sale of the wreck. On the other hand, it was con- 
tended by the mortgagees that the admiralty court had no jurisdiction 
to foreclose mortgages; therefore it was without jurisdiction to ad- 
minister the fund of $2,000 insurance money, since the policy was 
under the terms of the two mortgages issued for the exclusive benefit 
of the mortgagees and owners. 

The court stated that it is well settled that liens on a vessel under 
maritime or state laws hâve priority over mortgages. The court held 
that, though a court of admiralty bas not jurisdiction to foreclose 
mortgages on vessels, yet when it has a fund to dispose of it may en- 
tertain claims based on mortgages, and also held that the law o£ 
Indiana, enforceable in admiralty, makes seamen's wages and supplies 
furnished in ports of the state prior in equity to the lien of the mort- 
gagees. If, therefore, jurisdiction in admiralty to administer the in- 
surance money exists in this cause, it is not affectedby the fact that 
the mortgagees may also bave claims against the same fund. The 
court said: 

"The policy of insurance was payable to the owners,' Semonin & Ott, who 
were liable in personam as well as In rem to claims for seamen's wages. The 
insurance company refused to pay thé mortgagees, and paid the owners on 
surrender of the policy. • * • The owiiers placed the money in the hands 
of Clark under an express agreement (1) that at least $400 thereof should 
be expendea in raising the vessel; (2) that the liens for wages and supplies 
should be paid ; (3) that the boat should be repaired ; (4) that the remainder 
should be paid to the mortgagees." 
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The libelants were parties to this agreement. So were the mort- 
gagees and the owners of the boat. The court said that : 

Jurisdiction to reach tlie ''proceeds of the Insurance policy in the hands of 
said Clark, placed with him pursuant to the agreement pleaded, dépends upon 
the détermination of the questions: (1) Whether the agreement under which 
the money tvas placed in the custody of Clark, and providing for the disposi- 
tion thereof, was a maritime contract; and (2) whether the libelants hâve 
any Interest in the fund by virtue of that contract and thelr liens. Whether 
a contract Is maritime or not dépends * * ♦ on the subject-matter of the 
contract. * * * It Is plain that the agreement pleaded, being for the 
raislsg of the vessel, the paymeht 6t maritime liens for labor and supplies, the 
repair of the vessel — ail to be paid ont of the proceeds of the Insurance policy, 
and the remainder to be paid to the mortgagees — constituted a maritime cou- 
tract." The Convoyer (D. C.) 147 Fed. 590; Insurance Co. v. Dunham, 11 
Wall. 1, 20 h. Ed. 90 ; ïhe Iris, 100 Fed, 104, 40 C. C. A. 301. 

The court, in the case of The Conveyor, said that: 

"Independently of the agreement pleaded, the seamen who hâve flled clalms 
for their wages are entitled to resort to the Insurance money in the hands of 
the respondent Clark, for the fuU payment of their claims," and, "independent- 
ly of any agreement of the nature pleaded, gives the court jurisdiction to 
cause the Insurance money as a part of the proceeds of the wreck, to respond 
to claims for seamen's wages." 

I do not agrée with the court in its opinion that "independently" of 
the agreement the seamen and the supply claimants were entitled to 
resort to the insurance money in the hands of Clark for the full pay- 
ment of their claims ; nor do I agrée in the opinion that "independently 
of any agreement" the court had "jurisdiction to cause the insurance 
money, as a part of the proceeds of the wreck, to respond to claims for 
seamen's wages." I consider that the proceeds of the wreck was the 
purchase money paid for it, aiid the insurance money was due and paid 
to the owners of the boat to indemnify them for their loss in the sink- 
ing of the boat. The money paid them was their money, and was vol- 
untarily placed by them in the hands of said Clark for certain uses and 
purposes in compliance with the agreement by and between said own- 
ers, both of the mortgagees and the holders of said liens against the 
said boat. In view of the agreement, the claimants had the right to 
resort to the insurance money for the payment of their liens. 

The controversy in The Conveyor Case was between the holders of 
said liens against the vessel and the mortgagees, and I think the de- 
cree rende^ed was right. As hereinbefore stated, I dififer with the 
court in the opinion that the holders of the liens were entitled to resort 
to the insurance money for the payment of their claims indepetidently 
of the agreement pleaded. I am rather inclined to think that that state- 
ment by the court was inadvertently made. Moreover, the court in its 
opinion said : 

"The seamen in the libel * • • hâve elected to treat the insurance mon- 
ey placed in the hands of the respondent Clark as a substitute for the body 
of the boat ; and, in the opinion of the court, the agreement in question war- 
rants euch substitution on principle and » » * authority." 147 Fed. 594. 

I consider that the gist of the opinion is that the agreement con- 
trolled the décision of the case so far as the insurance money was con- 
cerned. 



A. M. BEIGHT GBOCEET OO. V. LIN0SET 261 

"The Insurance is no part of the owner's interest in the ship * * ♦ 
■wlthin tbe meaning of tiie law, and does not enter into the amount for whlch 
the owner is held liable." It is "perfectly well settled * * • that the 
Insurance which a person bas on property is not an interest in the property 
itself, but is a collatéral contract, Personal to the insured, guaranteeing him 
iigainst loss of the property by fire or other specified casualty, but not con- 
ferring upon him any Interest in the property." Insurance Is required "to 
be for indemnity merely. * * • The contract of Insurance does not at- 
tach itself to the thing insured, nor go with it when it is transferred. 

* * * The Insurance does not foUow" the property when sold, "unless the 
insurer consent to the transfer of the policy to the grantee of the property. 

♦ * • The owner of the property ia under no obligation to hâve the prop- 
erty insured. It is purely a matter of hls own option, and, being s», it 
would seem to be only fair and right, and a logical conséquence, that if he 
«jhooses to insure he should bave the beneflt of tbe Insurance." City of Nor- 
wich, 118 U. S. pages 491^95, 6 Sup. Ct. 1150, 30 L. Ed. 134. 

In the case hère the facts and circumstances are différent from those 
in The Conveyor Case as they appear from the pleadings hère. The 
facts hère are that the steamboat American was owned by H. M. Lind- 
sey, one of the respondents. She was engaged in the navigation of the 
rivers of Alabama as a carrier of passengers and f reight. Her owner 
had her insured against loss by fîre and other casualties. In the busi- 
ness and opération of the boat, the Bright Grocery Company furnished 
her with necessary supplies on the order of her owner, and acquired, 
under the law, a lien on the boat for payment for the supplies. The 
boat was subsequently totally destroyed by fire, before the supplies 
were fully paid for. The libel was filed by the Bright Grocery Com- 
pany to subject the insurance money to the payment of the debt due 
him, claiming a lien on said money therefor. The insurance company, 
a foreign corporation, and also its local agent in Mobile, are made 
respondents to the libel. They respectively except to the libel, and to 
the claim therein set up to a lien on said insurance money. 

It does not appear that said insurance money has been paid to the 
owner, but is still in the hands of the insurance company or its agent, 
doubtless due to the bringing of this suit. It does not appear that any 
other créditer with a lien, if any, is interested in the suit. There is no 
agreement or obligation on the part of the owner of the boat to pay 
said insurance money, when collected, into court for the payment of 
the debt sued for, and the court is of the opinion that it is without 
authority or jurisdiction to order it to be done. 

The exceptions to the libel are sustained, and the libel is dismisscd. 

It is so ordered. 
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In re FLOÏD & HAYES. 

Ex parte AMERICAN AGR. CHEMICAL CO. 

(District Court, E. D. South CaroUna. July 12, 1915.) 

1. Courts <3=»365— United States Courts — Foli,owin0 State Décisions. 

Fédéral courts are bound to assume that, wlien a question arose in a 
State court, it was thoroughly consldered by that tribunal, and that tho 
décision rendered by It embodied its deliberate judgment. 

[Ed. Kote.— For other cases, see Courts, Cent Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. <S=3e5.] 
2i COUBïs <g=>366 — United States Courts — Following State Décisions. 

Unless some fédéral question Is involved, the interprétation placed upon 
a State statuts by the highest appellate tribunal of the state is blnding 
and conclusive upon ail fédéral courts, including the United States Su- 
prême Court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 954-957, 960-968 ; 
Dec. Dig. ©=5366.] 

8. Courts <®=368 — Unitej) States Courts — Following State Décisions. 

It is the duty of a fédéral court to foUow the latest décision of the 
state court, though it may diiïer from prior décisions of that court, and 
though the fédéral court may hâve previously corne to a différent con- 
clusion. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 951; Dec. Dig. 
<S=33G8.j 
i. AssiGNMENTS <S=>98 — Validity- — Neoessity of Keoobding. 

Under the recording act of South Caroliua (Civ. Code 1912, § 3542), as 
interpreted by the Suprême Court of that state, assignments of notes, 
mortgages, and open accouuts as collatéral security for a debt vvere not 
required to be recorded, to be valid as against subséquent credltora or 
purchasers. 

[Ed. Note. — For other cases, see Assignments, Cent Dig. § 176; Dec. 
Dig. ®=>98.] 

In Bankruptcy. In the matter of Floyd & Hayes, bankrupts. On 
pétitions to review an order of the référée relative to the daim of 
the American Agricultural Chemical Company. Order approved and 
confirmed in part, and disapproved and overruled in part. 

Willcox & Willcox, of Florence, S. C, for trustée in bankruptcy. 
Sellers & Moore, of Dillon, S. C., for claimant. 

SMITH, District Judge. This matter cornes up for a hearing upon 
two pétitions to review an order made by the référée in bankruptcy 
herein on the 3d day of March 1915, holding that the assignment of 
certain notes and mortgages made by the bankrupt to the American 
Agricultural Chemical Company were good, although the assignments 
were not recorded, and holding, also, that the assignment of certain ac- 
counts made by the bankrupt to the American Agricultural Chemical 
Company were not good, because neither the agreement to assign the 
same nor the assignments had been recorded. 

From the f acts it appears that the American Agricultural Chemical 
Company, a company carrying on a fertilizer manufacturing and sell- 
ing business in the state of South Carolina, entered into a written 

iÊ=3For other nases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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agreement with the bankrupts, Floyd & Hayes, dated January 14, 1914, 
whereby the American Agricultural Chemical Company, agreed to 
f urnish or ship to Floyd & Hayes certain f ertilizers at an agreed priée ; 
Floyd & Hayes agreeing on May 1, 1914, to pay or deliver to the 
American Agricultural Chemical Company ^H cash received on sales of 
the f ertilizers so shipped to them, and also to deliver ail the notes and 
mortgages that they had taken from purchasers of the fertilizers, and 
to assign ail accounts that were due from the purchasers of the fer- 
tilizers for the gross amount of the time sales of the same as made by 
Floyd & Hayes. It was further agreed that ail fertilizers shipped to 
Floyd & Hayes, as well as ail notes, accounts, cash, or cash proceeds 
from the sale of such fertilizers, which might at any time be in their 
possession or in the possession of their représentative, should remain 
the property of the American Agricultural Chemical Company, to be 
held by Floyd & Hayes as their agents in trust for the payment of their 
obligations to the Chemical Company for the fertilizers shipped at the 
agreed price, the title thereto not to pass from the Chemical Company 
to Floyd & Hayes until their obligations to the Chemical Company 
were paid. 

Pursuant to this contract the American Agricultural Chemical Com- 
pany shipped and delivered to the bankrupts fertilizers of the value of 
$9,358.16, which fertilizers Floyd & Hayes sold and disposed of to 
their customers. This agreement was not recorded. On June 20, 
1914, and more than four months prior to the filing of the pétition in 
bankruptcy herein, Floyd & Hayes executed and delivered to the 
American Agricultural Chemical Company an assignment of ail the 
notes, mortgages, and open accounts taken by them from the pur- 
chasers of the fertilizers so shipped to them and representing the pro- 
ceeds thereof. The notes and mortgages were actually turned over to 
the American Agricultural Chemical Company, but in the case of the 
open accounts there was tumed over to the Chemical Company a list, 
with a written assignment of ail thèse accounts; that being the only 
delivery which, from the nature of the case, was possible, there being 
no other written évidence of the indebtedness which Floyd & Hayes 
could tum over to the American Agricultural Chemical Company. 
About September 1, 1914, the notes and mortgages and assigned ac- 
counts were returned by the American Agricultural Chemical Com- 
pany to Floyd & Hayes for collection, and a trust receipt given by 
Floyd & Hayes to the American Agricultural Chemical Company, stat- 
ing that they had received ail such from it for the purpose only of col- 
lection and remitting the proceeds to the American Agricultural Chem- 
ical Company. The bonds and mortgages and accounts so assigned 
were under the agreement of January 14, 1914, in effect collatéral 
security for the obligations of Floyd & Hayes to the Chemical Com- 
pany for the fertilizers at the agreed price. Floyd & Hayes were on 
the Ist day of January, 1915, adjudicated bankrupts in this court on 
their own pétition. 

At the first meeting of the creditors, which was held on the 18th 
day of January, 1915, the American Agricultural Chemical Com^ 
pand offered for proof its claim against the bankrupt estate for $7,381.- 
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98, claiming to hold as security for the debt the open accounts, notes, 
and chattel mortgages assigned to it as before recited, and alleging that 
the value of the security did not exceed $1,800, and asking that the 
value of the security be fixed and its claim be allowed as unsecured 
at the différence between the value of the security held by it and the 
amount due it by the bankrupts. The allowance of this claim was ob- 
jected to by certain other creditors, and also by the trustée, on the 
ground that the alleged assignments were invalid under the laws of the 
State of South Carolina as against the trustée in bankruptcy and the 
creditors of Floyd & Hayes, because neither the assignments nor the 
agreement to assign had been recorded in the office of the clerk of 
the court for Dillon county, the county of the résidence of the bank- 
rupts; and said objecting creditors also moved that the American 
Agricultural Chemical Company be required to surrender to the trus- 
tée ail proceeds collected by Floyd & Hayes on the assigned accounts, 
notes, and mortgages and paid to the Chemical Company, as well as the 
notes and mortgages and accounts so held by the Chemical Company, 
to be collected by the trustée for the benefit of the gênerai estate of 
the bankrupts. 

Upon this application and objection the référée ruled that the notes 
and mortgages, having been actually assigned and delivered to the 
American Agricultural Chemical Company, were in its possession 
f rom the time of assignment until they were returned to the bankrupts 
for the purpose of collection, and that under the law of South Carolina 
the assignments of notes and mortgages were not necessary to be 
recorded, and therefore the assignments of those notes and mort- 
gages to the American Agricultural Chemical Company were valid 
against ail parties under the décision made by the Suprême Court of 
South Carolina in Bank v. Greenville, 97 S. C. 299, 81 S. E. 634. The 
référée also ruled, however, with regard to the open accounts, that the 
same rule did not apply. He based this ruling upon the décision of 
the Circuit Court of Appeals of the United States for the Fourth 
Circuit in the case of Townsend v. Ashepoo Fertilizer Company, re- 
ported 212 Fed. 97, 128 C. C. A. 613, which holds such an assignment 
to be a transaction in the nature of a mortgage, and necessary to be re- 
corded under the provisions of the recording act of South Carolina. 
Civ. Code 1912, § 3542. It will be thus seen that the décision in the 
présent controversy dépends upon the question whether or not the dé- 
cision of the Suprême Court of the state of South Carolina in Bank 
V. Greenville is to be held as controlling upon this cotirt in this mat- 
ter, or whether the décision of the Circuit Court of Appeals of this cir- 
cuit in the case of Townsend v. Ashepoo Fertilizer Company is to be 
held as controlling. 

The two décisions are irreconcilable. In the case of Townsend v. 
Ashepoo Fertilizer Company the Circuit Court of Appeals for this 
circuit held that accounts or debts were embraced within the meaning 
of the word "property/' and as such, when assigned by way of se- 
curity, they were included within the opération of the statute of the 
state of South Carolina requiring mortgages of ail personal property 
to be recorded. In the case of Bank v. City of Greenville, 97 S. C. 
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291, 81 S. E. 634, the Suprême Court of South Carolina came to ex- 
actly the opposite conclusion, holding that the assignment of choses 
in action is not embraced within the provisions of the recording acts 
of the State of South Carolina, and is not required by those acts to 
be recorded, and tlmt the assignment by way of security of a chose in 
action in that case was valid, although not recorded. The décision in 
the Townsend Case by the Circuit Court of Appeals for the Fourth 
Circuit was filed February 6, 1914, and was prior to the décision of 
the Suprême Court of the state in the case of Bank v. City of Green- 
ville, which was not filed until April 29, 1914. 

[ 1 ] Whether or not the case decided in the Circuit Court of Appeals 
was drawn to the attention of the Suprême Court of South Carolina 
does not appear, as it is not mentioned in the décision in the case ; but 
it is not material in considering the effeets of that décision, any more' 
than it is material to consider whether or not the Circuit Court of Ap- 
peals considered the prior décisions rendered by the Suprême Court of 
the state of South Carolina, and referred to by it in its last décision, 
and which are not mentioned in the décision of the Circuit Court of Ap- 
peals for this circuit. Ail fédéral courts are bound to assume that when 
the question arose in the state court it was thoroughly considered by that 
tribunal, and that the décision rendered embodied its deliberate judg- 
ment. Cross v. Allen, 141 U. S. 539, 12 Sup. Ct. 67, 35 L. Ed. 843; 
Southern Ry. v. N. C. Corp. Corn. (C. C.) 99 Fed. 165. 

[2,3] It appears that there is a conflict in the conclusions arrived 
at by the two appellate tribunals, and it is necessary for this court 
to follow one or the other in rendering judgment in the présent case. 
It is a settled rule of law that, unless some fédéral question is involved, 
the interprétation placed upon a state statute by the highest appellate 
tribunal of the state is binding and conclusive upon ail fédéral courts, 
including the United States Suprême Court. Mead v. Portland, 200 
U. S. IM, 26 Sup. Ct. 171, 50 L. Ed. 413; Wadlev Southern Ry. v. 
Georgia, 235 U. S. 659, 35 Sup. Ct. 214, 59 L. Ed. 405; Noble v. 
3,Iitchell, 164 U. S. 372, 17 Sup. Ct. 110, 41 L. Ed. 472; Osborne v. 
Florida, 164 U. S. 654, 17 Sup. Ct. 214, 41 L. Ed. 586; Manley v. 
Park, 187 U. S. 551, 23 Sup. Ct. 208, 47 L. Ed. 296; Price v. Illinois, 

238 U. S. 446, 35 Sup. Ct. 892, 59 E. Ed. , decided June 21, 1915. 

And it is the duty of the fédéral court to follow the latest décision 
of the state court, although it may differ from prior décisions of the 
latter tribunal. Sioux Remedy Co. v. Cope, 235 U. S. page 201, 35 

'Sup. Ct. 57, 59 E. Ed. . It is likewise the duty of the fédéral court 

to follow the last décision of the state court, although the fédéral 
court may hâve previouslv corne to a différent conclusion. Southern 
Ry. Co. v. N. C. Corp. Com. (C. C.) 99 Fed. 165 ; Morley v. Railway 
Co., 146 U. S. 162, 13 Sup. Ct. 54, 36 L. Ed. 925. The whole doc- 
trine is discussed by the late Judge C. H. Simonton in Southern Rail- 
way Co. V. North Carolina Corp. Commission (C. C.) 99 Fed. 162, 
where he went so far as to change a decree already rendered in the 
case before him, so as to conform to the interprétation placed on a 
state statute by a later ruling of the Suprême Court of North Caro- 
lina. 
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[4] Under thèse décisions it would appear that in the présent case 
it is the duty of this court to follow the conclusions arrived at by the 
Suprême Court of South Carolina in its interprétation as to what in- 
struments are required by the law and statutes of South Carolina to 
be recorded, in order to be valid against subséquent creditors or pur- 
chasers. That tribunal having found that under the statutes o£ South 
Carolina the assignments of choses in action are not bound to be re- 
corded, so as to be valid in such cases, it would appear that the assign- 
ments in this case of the accounts, as well as the assignments of the 
bonds and mortgages, were not necessary to be recorded in order to 
be vaHd in the hands of the assignée as against subséquent creditors 
or purchasers. 

It is therefore ordered and decreed that the order of the référée, 
made March 3, 1915, and sought to be reviewed herein, is hereby ap- 
proved and confirmed as to so much as holds that the assignment by 
the bankrupts, Floyd & Hayes, of the notes and mortgages referred 
to in the report, to the American Agricultural Chemical Company, are 
good and valid in the hands of the American Agricultural Chemical 
Company as against ail parties. It is further ordered and decreed that 
the order and ruling of the said référée that the assignments of the 
open accounts were not valid as against the trustée in this case, be- 
cause the assignments were not recorded, be and the same is hereby 
disapproved and overruled. It is further ordered and adjudged that 
the said référée do allow the American Agricultural Chemical Com- 
pany to prove its claim against the bankrupt estate, after deducting 
theref rom the value of ail open accounts, notes, and chattel mortgages 
assigned to it as collatéral security, as being duly and properly assigned 
to it, and that such open accounts, notes, and chattel mortgages be 
and the same are hereby decreed to be the property of the said Amer- 
ican Agricultural Chemical Company, who are entitled to possess, sue 
for, and recover upon the same to the extent that may be necessary 
to fully pay and discharge the obligations of Floyd & Hayes for which 
the same are held as collatéral security. 



SANDEN V. MORGAN. 
(District Court, S. D. New York. June 7, 1915.) 

1. JUDOMENT ©=5648 CONCLUSIVENESS— ACQUITTAL IN OEIMINAL CaSK— IN- 

JUNCTION. 

A verdict of acquittai in a criminal prosecution for a violation of Cr. 
Code, § 215 (Act Mardi 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1913, § 
10385]), for fraudulent use of the mails, is not res adjudicata, and, even 
assumirig that inquiry was made into the same kind of appliance as that 
in controversy, would not be relevant on the trial of a suit by the accused, 
after acquittai, to enjoin the postmaster froin carrying out a f raud order, 
issued under Rev. St. §§ 3929, 4041, as amended (Comp. St 1913, §§ 7411, 
7573) by thé PostJuaster General pending his trial on the indlctment, and 
contùiued after his trial and acquittai; but on a motion for a prelim- 

(Ê;=3For other cases see same topic & KEY-NUMBEH In ail Key-Numbered Dlgests & Indexes 



8ANDEN V. MOKGAN 267 

Innry tnjunctlon, the court might consider the proceedings In and the re- 
suit of the prosecution under the indletment. 

[Ed. Note.— For other case®, see Judgment, Cent Dig. §§ 1309, 1310; 
Dec. Dig. <S=648.] 

2. PosT Office ®=>26 — Fbaud Oedeb— Action to Enjoin— Burden of Peoof. 
Plaintiff, in an action against the postmaster to enjoin the enforeemeint 
of a fraud order, issued under Rev. St. §§ 3929, 4041, as amended (Oomp. 
St. 1913, §§ 7411, 7573), pendlng his trial for a fraudaient use of the mails, 
had the burden of overcoming the presumption that the conclusion of the 
Postmaster General was right, or of pointing out hls excess of statutory 
Power or his wanton or malidous exercise thereof, and a prellmlnary in- 
junction will not issue unless the court is clearly convinced that plaintlfC 
would ultimately prevall ; and hence, where It appeared that in the 
proceeding upon which the Postmaster General acted, due notice was glven 
to plaintiffl and an extensive and elaborate hearing was held on the mer- 
its, the motion shonld be denied. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. <@=5>26.] 

In Equity. Suit for an injunction by Albert T. Sanden against Ed- 
ward M. Morgan. On motion for a preliminary injunction to restrain 
défendant from enforcing a fraud order issued against the plaintiff 
herein. Motion denied. 

Motion for a preliminary injunction to restrain défendant from Interfering 
wlth the delivery to plaintiff of mail matter addressed to plaintiff or the San- 
den Electric Company, and. In brief. to enjoin the carrymg out of a so-called 
"fraud order" issued by the Postmaster General pursuant to the provisions 
of sections 3929 and 4041 of the Revised Statutes as amended (Comp. St 1913, 
§§ 7411, 7573). 

The papers presented for considération are: (1) Plaintiff's bill of complalnt ; 
(2) defendaut's answer thereto ; (3) affidavit on behaU of plaintiff of Gldeon 
H. Mclvor, verified May 18, 1915 ; (4) affidavit on behalf of plaintiff of Albert 
T. Sanden, verified May 18, 1915; (5) hearing before the acting Assistant 
Attorney General at Washington "in the matter to show cause why a fraud 
order should not issue against the Sanden Electric Company and A. T. San- 
den;" (6) order of the, Postmaster General No. 8460, dated November 6, 1914; 
and (7) opinion of W. H. Lamar, solicitor for the Post Office Department, 
dated October SI, 1914, recommending the issuance of a fraud order. 

Strictly speaking, the afiidavits of Mclvor and Sanden should not be read 
in support of the motion, as they were submitted after the motion was argued, 
and without leave; but, in order to avold any technicalities, thèse affldavits 
are read. 

An outline of the allégations of the bill shows as foUows: Plaintiff Is a 
citizen of the state of New York and an inhabitant of the Southern district. 
Défendant is United States postmaster for the borough of Manhattan, clty of 
New York. About 1880, plaintiff, as he allèges, devised a belt for generatlng 
and conveying electric currents to the impalred or diseased portions of the 
body, and began the manufacture and sale of the said belt, and claims that 
human ailments of divers and sundry kinds are beneficially treated by the 
use of this belt Plaintiff allèges, in effect, that he was in this business from 
1880 until November, 1914, and durlng this period' sold and delivered many 
thousands of belts to customers throughout tlie United States and elsewhere, 
giving to the great majorlty of people purchasiug the same complète satis- 
faction and relief and, in many cases, curing the ailments of whlch they 
complained; that he was receiving about 500 letters per day, and hls re- 
ceipts were about $500 per day; that he was under heavy expense for of- 
fices and for employés ; that his business is honest and legltlmate and devoid 
of fraud, deceit, misrepresentation, or scheme or device to defraud, and In 
every way conforms with the laws of the United States; that plaintiff con- 
ducted the business under his own name and under the trade-name of Sanden 

Ê=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DlgestB & Indexes 
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Electric Company, under whlch trade-name he also condueted correspondence 
wlth his customers, sending out letters and Uterature and receiving replies, 
monej', money orders, drafts, and ohecks. He further states that in June, 
1914, tlie postal authoritlcs, and others acting in concert, eaused plaintiff to 
be indicted by the grand .iury of the United States in the Southern district 
of New York, for a violation of the provisions of section 215 of the United 
States Criminal Code ; that ou or about November 6, 1914, pendlng the trial 
of défendant on sald indictment, the Postiuaster General of the United 
States issued an order to défendant hereln directing Mm to refuse to deliver 
to plaintiff any mail comlng to the post office In the Borough of Manhattan, 
city of ^'ew York, directed to plaintiff In his own name, or In the name of 
the Sanden Electric Company, and to stamp the mail fraudaient, and to re- 
fuse to pay any mohey orders made payable to plalntlfC under said names; 
that Oie défendant has carried out this order of his superlor ofHcer, to the 
great damage of the plaintiff; that on November 23, 1914, plahitifiE was ar- 
raigned upon his indictment, Interposed a plea of not guilty, was thereafter 
duly tried by a jury, which rendered a verdict of actiuittal. Plaintiff allégea 
that his business on June 4, 1014, and at the times charged in the indictment, 
were identical with his business in November, 1914, wheu tJie Postmaster 
General issiied his order, and in December, 1914, when défendant was tried 
and acquitted ou the indictment referred to. Plaintiff insista that he is ag- 
grieved by tbe continuanee of the order of the Postmaster General, whlch re- 
mains unrevoUed notwithstanding plaintiff's acquittai, and he asks In his blll 
for a permanent injunction, restrainiug the défendant from carrying out the 
order of the Postmaster General. 

The défendant dénies every materlal allégation In the blll of complaint, 
except that he does not deny that the plaintiff was indicted under section 
215, supra, and acquitted. 

ïhe affidavlts of Mcivor and Sanden state, in effect, that the plaintiff has 
had in his regiilar employ a practitiug physician, whose opinion and advice 
were always asked and had conccrnlng tlie use of belts by parties applying 
for the purchase thereof. 

The proceedings before the Assistant Attorney General upon whlch the 
Postmaster General acted show that due notice was given to plaintiff, and 
that an extensive and elaborate hearing was held on the merits. At this 
hearing experts were examined, and the Uterature used by plaintiff was com- 
prebeusively set forth. 

John M. Coleman, of New York City, for plaintifï. 

H. Snowden Marshall, of New York City (Robert P. Stephenson, 
Asst. U. S'. Atty., and W. H. Lamar, both of New York City, of coun- 
sel), for défendant. 

MAYER, District Judge (after stating the facts as above). This 
motion could readily be disposed of on strictly technical grounds, but 
I prefer to consider it on the merits. Sections 3929 and 4041 of the 
Revised Statutes as amended hâve come under the considération of the 
courts on a number of occasions. Public Clearing House v. Coyne, 
194 U. S. 497, 509, 510, 24 Sup. Ct. 789, 48 L. Ed. 1092;. Bâtes v. 
Payne, 194 U. S. 105, 24 Sup. Ct. 595, 48 L. Ed. 894; In re Rapier, 
143 U. S. 110, 12 Sup. Ct. 374, 36 L. Ed. 93; In re Jackson, 96 U. S. 
727, 24 L. Ed. 877 ; People's United States Bank v. Gilson (C. C.) 140 
Fed. 1 ; Id., 161 Fed. 286, 88 C. C. A. 332 ; Missouri Drug Co. v. Wv- 
man (C. C.) 129 Fed. 623 ; Harris v. Rosenberger, 145 Fed. 449, 76 C. 
C. A. 225, 13 L. R. A. (N. S.) 762 ; Hall v. Wikox, 225 Fed. 333. 

[1] If it were not for the acquittai of the plaintiff on the indictment 
referred to supra, the motion might be disposed of without further 
conmient. l'he verdict of acquittai in the criminal case is in no sensé 
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res adjudicata and, even assuming, for the purpose of the argument, 
that inquiry was made into the same kind of electric appliance which 
is hère one of the subjects of controversy, the acquittai in the criminal 
case would not be relevant on the trial in this case. But in determining 
a motion for preliminary injunction, the court might very well take 
into considération, as a persuasive argument, the procéedings in and 
resuit of the prosecution under the indictment. 

[2] Of course, in the criminal case involving the trial of the indict- 
ment under section 215 of the United States Criminal Code, the gov- 
ernment was bound to prove the guilt of the défendant to the satisfac- 
tion of the jury beyond a reasonable doubt. Hère, under the most fav- 
orable construction to plaintiff, the burden is upon him, in efïect, to 
prove a négative by a prépondérance of évidence — that is to say, to 
overcome the presumption that the conclusion of the Postmaster Gen- 
eral is right or to point out that the Postmaster General has exceeded 
the statutory grant df power or exercised it wantonly or maliciously. 
As Judge Hough puts it : 

"Tbe presumption, however, Is ample to put upon a complainant a burden 
of proof which it is aitlicult to imagine him meeting on a motion for pre- 
liminary injunction." 

The opinion of the solicitor for the Post Office Department, dated 
October 31, 1914, is a carefully considered and comprehensive review, 
judicial in tone, which aptly sets forth the facts disclosed by the record 
and States certain conclusions fuUy justified by that record. The pro- 
ceeding before the Postmaster General was independent of the pro- 
céedings before the grand and petit juries, and the décision arrived 
at by the Postmaster General was an independent conclusion upon a 
full and fair hearing. Indeed, so far as the record shows, there was 
aftorded to plaintiff opportunity for explanation, testimony, and argu- 
ment quite as full as might be expected at the hands of a court. There 
are many acts of executive officiais which are not reviewable by the 
courts, and in a case of this character, a preliminary injunction should 
not issue unless the court is clearly convinced that plaintiff will ulti- 
mately prevail. In my view, the Post Office Department should be 
encouraged in promptly stopping a fraudulent use of the mails, and 
should be restricted in its activities in that direction only where it is 
clear that the Postmaster General has gone beyond his power or (as is 
difficult to believe) has acted wantonly or maliciously. By the prompt 
as well as fair exercise of the power conferred by sections 3929 and 
4041 of the Revised Statutes, supra, much damage to the public can 
be avoided, many unfortunate and f oolish people may be spared from 
suffering what to them constitutes a considérable loss, and some long 
and tedious trials on indictments can be averted. 

There is nothing in the case of School of Magnetic Healing v. Mc- 
AnnuUy, 187 U. S. 94, 23 Sup. _Ct. 33, 47 L. Ed. 90, which entitles 
plaintiff to a preliminary injunction, for in the case at bar the Post- 
' master General has arrived at conclusions of fact based, as I may re- 
peat, upon a full hearing. If the Postmaster General is right, then to 
abrogate the fraud order pending the litigation would resuit in sub- 
jecting the public to loss which probably could not be repaired. ,If 
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the Postmaster General is wrong, then the plaintiff may suffer sotne 
financial loss for the time being, and this he has already suffered for a 
number of months without application for relief to the courts. 

In the eircumstances, however, plaintiff, if he so desires, is entitled 
to a speedy trial, and, in denying the motion, the order may provide 
that the cause may be placed on the June equity calendar at the option 
of the plaintiff. 

Motion denied. Settle order on two days' notice. 



JOHANSON V. ALASKA TEEADWELL GOLD MINING CO. 

(District Ctourt, W. D. Washington, N. D. April 7, 1915.) 

No. 2953. 

coeporations ©=3642 — foeeicsn corporations doinq business wlthin the 
State. 

Rem. & Bal. Code Wash. § 226, subd. 9, provides that summons shall be 
served by dellvering a eopy thereof, if the suit be against a foreign cor- 
poration doing business vvithin the state, to any agent, cashier, or secre- 
tary thereof. The défendant corporation, which was chartered in Minne- 
sota and conducted mining opérations in Alaslîa, maintained a purchasing 
agent in Seattle, paying his salary, office rent, and expenses. ïhe name ot 
the agent and of the corporation appeared in the directories ; but the pur- 
chasing agent could make no purehases whlcli were not approved by the 
corporation. Held, that the corporation was not doing business withln the 
state, so that service of summons upon the purchasing agent would give 
the court jurisdiction over the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527 ; 
Dec. Dig. <®=5642.] 

At Law. Action by Andrew Johanson against the Alaska Tread- 
well Gold Mining Company, a corporation, which appeared, specially 
challenging the jurisdiction of the court. Service ordered quashed. 

John T. Casey, of Seattle, Wash., for plaintiff. 

S. H. Piles, James B. Howe, and S. V. Carey, ail of Seattle, Wash., 
for défendant. 

NETERER, District Judge. The plaintiff, a citizen of Washington, 
brings this action against the défendant, to recover damages for per- 
sonal injury alleged to hâve been incurred in Alaska through the négli- 
gence of the défendant, and allèges, among other things, that the de- 
fendant is a corporation authorized to do business in the state of Wash- 
ington and in tne territory of Alaska, and "opérâtes mining property 
and quartz mines * * * jn Alaska," and "that plaintiff was em- 
ployed by défendant in the territory of Alaska." The return to the 
writ shows a service "on the therein named Alaska Treadwell Gold 
Mining Company by handing to and leaving a true and correct copy 
thereof with C. W. Russell, as purchasing agent of Alaska Gold Min- 
ing Company, personally, at Seattle, in said district, on the 9th day 
of February, 1915." The défendant appeared specially for the purpose 
of challenging the jurisdiction of the court. 

<Ë=7For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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The jurisdiction must be founded solely upon diversity of citizen- 
ship, and in such event suit may be brought in the district of the rési- 
dence of either plaintifï or défendant, where service may be had. It 
appears that défendant is a corporation of the state of Minnesota; 
that it has not complied with the laws of Washington authorizing it to do 
business in this state ; that it has gênerai offices in Alaska, as also in 
San Francisco, Cal. ; that C. W. Russell, upon whom service was made, 
"is authorized by the Alaska Treadwell Gold Mining Company to act 
as its purchasing and forwarding agent in Seattle" ; that the défendant 
"pays his salary, office rent, and expansés" ; that there is no one em- 
ployed in connection with the office, except the said Russell; that the 
said Russell, as such agent, has purchased goods, wares, and merchan- 
dise in Seattle, with direction that same be shipped to défendant at 
Treadwell, Alaska; that ail such purchases were subject to the ap- 
proval of the défendant company on arrivai in Alaska ; that the duties 
of such forwarding agent are to see that goods ordered by the défend- 
ant itself at Treadwell from Eastern points or cities are transshipped 
or forwarded, when they arrive in Seattle, to Treadwell, Alaska, via 
steamship ; that said Russell, as agent, does not pay for any goods or 
disburse any moneys whatsoever, or do any acts other than as stated ; 
that ail moneys are disbursed from the gênerai office in San Francisco 
and in Alaska. 

The question to be determined is whether service upon Russell was 
sufficient, and the élément of sufficiency is whether the défendant cor- 
poration was doing business within this district. The plaintiff, in sup- 
port of his contention, calls attention to subdivision 9, § 226, Reming- 
ton & Ballinger's Code of Washington, which provides that summons 
shall be served by delivering a copy thereof, "if the suit be against a 
foreign corporation * * * doing business within this state, to 
any agent, cashier or secretary thereof," and contends that since the 
défendant main tains an office in Seattle, pays office rent and office 
expenses, and employs an agent and pays his salary, it is conclusive that 
it is doing business within this state, and it is immaterial whether the 
agent is buying or selling goods, and that a court will assume jurisdic- 
tion, unless it clearly appears that the corporation is not doing business 
in the state or district where it is sued, and cites Barrow v. Kane, 170 
U. S. 112, 18 S'up. Ct. 526, 42 L. Ed. 964, Société Foncière v. Milli- 
ken, 135 U. S. 304, 10 Sup. Ct. 823, 34 L. Ed. 208, Conn. Mutual 
Life Ins. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 
569, and many others. 

In Barrow v. Kane, supra, the action was brought by a citizen of the 
state of New Jersey in the Circuit Court of the United States, held 
in the city of New York, against a foreign corporation doing business 
in the latter state, for a personal tort committed abroad, and an action 
for which might hâve been maintained in any Circuit Court of the 
United States which acquired jurisdiction of the défendant. The sum- 
mons was duly served upon the regularly appointed agent of the for- 
eign corporation in New York. 

In Société Foncière v. Milliken, supra, the défendant was a foreign 
corporation organized under the laws of the republic of France, with 
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spécial référence to business in the state of Texas, America, and recit- 
iug in its ciiarter that the object of the corporation was opérations 
with relation to real estate, agriculture, and commercial opérations of 
every nature whatsoever regarding the acquisition, in the way of grants 
and otherwise, and the improvement, as owners or otherwise, of lands 
within the state of Texas, America, The principal place of business 
was Paris. It had an agent in Texas, who seems to hâve had and exer- 
cised ail of the powers of a gênerai agent, and was empowered to bor- 
row money, and the court held that it \vas doing business within the 
state. 

In Conn. Mutual Life Ins. Ce. v. Spratley, supra, the company had 
been doing an active business within the state for more than 20 years, 
and had issued many policies of insurance upon thelives of citizens 
of the state, and continued to collect premiums upon them and pay 
the losses thereunder, and was doing so at the time of the service of 
process upon its agent within the state. The other cases cited are ail 
readily distinguishable from the facts in this case. 

The Suprême Court of Washington, in Rich v. C, B. & Q. Ry. Co., 
34 Wash. 14, at page 16, 74 Pâc, at page 1008, says: 

"In no event ean a forelsn coflioration * • • be required to ansvrer in 
an action in personam in this state, .unless it be engaged in business hereln." 

Section 3714, Rem. & Bal. Code of Washington, requires the pay- 
ment of an annual license fee by domestic corporations and by every 
foreign corporation having its articles of incorporation on file in the 
office of the secretary of state; and section 3715 provides that no cor- 
poration shall be permitted to commence an action without alleging and 
proving that it had paid its annual license fee. The Wasliington court, 
in Lilly-Brackett v. Sonnemann, 50 W^ash. 487, 97 Pac. 505, held that 
the provision of section 3715 refers only to corporations "doing busi- 
ness in this state." 

In Smith & Co. v. Dickinson, 81 Wash. 465, 142 Pac. 1133, the re- 
spondent, a foreign corporation, had filed no copy of its articles of in- 
corporation with the secretary of state of Washington, nor had 
it paid its license fee. The Suprême Court (81 Wash. at page 466, 
142 Pac. at page 1134) says: 

"Tlie évidence shpws tliat respondent Is manufacturlng, merchandlse in the 
state of Nebrasica, and îs selling mereliandise at wliolesale In that state and 
other States, Including the state of Washington ; that its représentatives take 
orders for merchandise and forward the same to respondfint at Omaha for 
acceptance or rejeetion; that, if the order is accepted, the merchandise is 
shipped from Omaha, Neb., to the purchaser, to whoiu it Is sold upon crédit; 
tliat the coutract of sale is cousummated in Omaha; that respondent has 
salesmeu who solicit orders In the state of Washington; tliat its principal 
salesman is one Edward J. Bussey, who has offices In the cities of Seattle and 
Spokane, where he keeps and exhibits saraples belonging to respondent; that 
he solicits orders throughout the state, sometimes taUing trips to do so; that 
sometimes, In the Interest of economy, he pays the expansés of proposed cus- 
tomers from theîr places of résidence to Si)okane or Seattle, where he ex- 
hibits the samples and recel ves their orders; tliat ail such orders, when taken, 
are fon^'arded to respondent at Omaha, for Its approval and for shlpment of 
goods; that respondeut's agçjjtg are not entltled to coni](lete sales, to exteiid 
crédit, or make collections, but that they represent i-espondent only iu sollcit- 
ing orders." 
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It further appeared that "the names of respondent and its agent 
appeared in the téléphone and city directories." The Suprême Court 
held that respondent was net doing business in the state of Washing- 
ton. The facts in that case are stronger than in the instant case, ex- 
cept that in the instant case it appears that the défendants paid office 
rent and salary, and in the case cited it does not appear who paid the 
rent or whether the compensation was salary. In the instant case the 
agent's authority and power is circumscribed and limited to spécifie 
acts for placing orders for the purchase of goods, wares, and merchan- 
dise necessary in the conduct of defendant's business in Alaska, which 
goods are subject to approval, and to the forwarding of goods ordered 
by the défendant from Eastern points and shipped to Seattle, ail of 
which acts appear to be entirely incidental to the business of the de- 
fendant, which is gold mining in Alaska. 

''The phrase 'doing business,' • * * with relation to foreign corpora- 
tions dolng business in the state, does not include a foreign railroad corpora- 
tion havlng the road and trafflc vvithout the state, but having an oflice therein 
which sells tickets over its lines." Doty v. Michigan Central Ry., 8 Abb. Prac. 

(N. Y.) 427, 428. 

The Suprême Court of the United States, in Green v. C, B. & Q. 
Ry. Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, seems to hâve 
concluded the issue hère presented. That is a case f ounded upon diver- 
sity of citizenship, and service was rftade upon a reputed agent. The 
court (205 U. S', at page 532, 27 Sup. Ct. at page 596 [51 L. Ed. 916]) 
says : ' 

"The Eastem point of the defendant's line of railroad was at Chicago, 
whence its tracks extended westward. The business for which it was incor- 
porated was the carriage of freight and passengers, and the construction, 
maintenance, and opération of a railroad for that purpose. As incidental 
and collatéral to that business, it was proper, and, according to the business 
methods generally pursued probably essential, that freight and passenger traf- 
ic should be soliclted in other parts of tlie country than those through which 
the defendant's tracks ran. For the purpose of conducting thls incidental 
business the défendant employed Mr. Heller, liired an ottice for him in Phila- 
delpliia, designated him as district freight and passenger agent, and in niany 
ways advertised to the pubhc thèse facts. The business of the agent was to 
solicit and procure passengers and freight to be transported over the defend- 
ant's line. For conducting this business several clerks and varions traveling 
passenger and freight agents were employed, who reported to the agent and 
aqted under his direction. He sold no tickets and received no payments for 
transportation of freight. When a prospective passenger desired a ticket, and 
applied to the agent for one, the agent took the application and applleant's 
xnoney and procnred from one of the railroads runulng west from Philadelphia 
a ticket for Chicago and a prepaid order, which gave to the aPpUcant. upon 
his arrivai at Chicago, the right to receive from the Cliicago, Burlington & 
Quincy Railroad ticket over that road. Oœasionally he sold to railroad em- 
ployés, who already had tickets over Interniediate lines, orders for reduced 
rates over the defendant's lines. In some cases, for the convenience of ship- 
pers who had received bllls of lading from tie initial line for goods routed 
over the defendant's Unes, he gave in exchange therefor bills of lading over 
the defendant's line. In thèse bills of lading it was recited that they should 
not be in force until the freight had been actually received by the défendant" 

— and then stated that the business shown was in substance nothing 
more than that of solicitalion. In the instant case, every established 
fact is conclusive that ihe duties ptjrfonned by C. W. Russell, agent, 

22Ô F.— IS 
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were entirely incidental to the business of the défendant in Alaska, 
and in no sensé comprehended "doing business" within contemplation 
of law. 

Reason and précèdent, it seems to me, preclude any conclusion other 
than that challenge to the court's jurisdiction must be sustained. An 
order may be presented accordingly. 



In re METROPOLITAN MOTOR OAH CO. 

(District Court, W. X>. Washington, N. D. July 12, 1915.) 

No. 5393. 

1. Bankeuptct i®=5ll4 — Receivees— Dtjties— 'Ordek of Appointment. 

The duties of a receiver of a banbrupt's assets are limited by the pow- 
ers glven him in the order of appointment, and he cannot exceed the pow- 
ers of the appointment and demand compensation for acts not authorized 
thereby. 

[Kd. Note.— For other cases, see Bankruptcy, Cent Dig. §§' 164-166 ; Dec. 
Dig. ®=jil4.] 

2. Bankeuptcy ©=3484 — Receivees — Appointment — Compensation — "Meeb 

CUSTODIAN" "CONDUCTING OF THE BUSINESS." 

A receiver, appointed t» talie charge of the assets of a bankrupt and 
préserve the same pending the élection and qualification of a trustée, or 
until dlsmissal of the pétition in bankraptey, who talées possession of book 
accounts and bllis recelvable, may, when necessai^ to préserve the estate, 
collect the accounts; and he is, when doing so, more than a mère cus- 
todian, though not conducting the business, within Bankr. Aet July 1, 1898, 
c. 541, § 48, 30 Stat. 557, as amended by Act June 25, 1910, c. 412, § 9, 36 
Stat. 840 (Comp. St 1913, § 9€32), flxlng the compensation, of receivers 
acting as mère custodlans and additional compensation for conducting 
the business, and the court must niake a reasonable allowauce within the 
statutory limlts, as requlred by section 2, subd. 5, as amended in 1903 (Act 
Feb. 5, 1903, c. 487, § 1, 32 Stat. 797) and 1910 (Act June 25, 1910, c. 412, 
§§ 1, 2, 36 Stat. 838, 839 [Comp. St. 1913, § 9586]) authorizing the appoint- 
ment of receivers, and additional compensation, as provided in section 48. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 895, 896; 
Dec. Dig. <@=>4S4.] 

In Bankruptcy. In the matter of the Metropolitan Motor Car Com- 
pany. On pétition to review an order of the référée fixing the allow- 
ance of the receiver. Ref erred back to the référée, to make a reason- 
able allowance within the statutory limits. 

Walter Schaffner, of Seattle, Wash., for receiver. 

NETERER, District Judge. On the 12th of January, 1915, upon 
affidavit and pétition of creditors, a receiver was appointed to "take 
charge of ail of the assets of said bankrupt and préserve the same 
pending the élection and qualification of the trustée herein, or until 
the dismissal of the pétition," and it was further ordered that the re- 
ceiver take an immédiate inventory of the assets of the bankrupt. 
The receiver qualified and entered upon the discharge of his duties. 
The bankrupt estate consists of automobile supplies, etc., together with 

®=»For other cases sné same toplc & KEY-NUMBBR In aU Ker-Numbered DIgeat» & Indexe» 
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books ùî account and bills receivable. The receiver, instead of merely 
holding possession of the accounts and bills receivable and the personal 
property, and appreciating that a large portion of the accounts would 
become utterly lost, unless immédiate collection was made, set about 
and collected many of the accounts, pending the élection of the trustée, 
and saved to the estate a considérable sum of money by reason of his 
conduct. The référée, in certificate on pétition for review, states : 

"There is no question In my mlnd, from the showlng made, that this re- 
ceiver spent a great deal of time looklng after the affairs of the bankrupt, 
and performed services of substantial value to the estate, and that, while he 
did more than to act as a mère custodlan, he did less than carry on the busi- 
ness of the bankrupt" 

— and limited the receiver's compensation to 2 per cent, on the first 
$1,000 and one-half of 1 per cent, on ail above $1,000 on money dis- 
bursed by him, or turned over by him to the trustée, or realized from 
property turned over by him to the trustée. 

[1, 2] It is contended that the référée erred in not allowing the re- 
ceiver additional compensation for conducting the business, as provid- 
ed in subsection "e" of section 48 of the acts of Congress relating to 
bankruptcy. There is no question but that a receiver's duties are lim- 
ited by the powers given him in the order of appointment. A receiver 
could not exceed the powers of the appointment, and expect com- 
pensation for any activities not authorized. His duties under the ap- 
pointment in this case were to préserve and keep the estate. That did 
not simply mean to hold the accounts and the bills receivable as évi- 
dence of indebtedness and turn them over in that condition to the trus- 
tée when elected, but comprehended more than the mère holding of the 
tangible évidences of the estate, and. did require him to préserve the 
estate — which is the money represented by thèse varions funds — and 
if activity was required upon his part, realizing that this estate was 
about to be lost by debtors moving away, or changing their financial 
status or relation to property, he should set about to conserve this es- 
tate, and in performing such duties he would be doing more than a 
"mère custodian," but would not be within the définition of conducting 
the business, as set forth in section 48, supra. There is a zone of 
activity of a receiver between a "mère custodian" and the "conducting 
of the business" (3 Remington on Bankruptcy, par. 390%, p. 105) ; 
and the proviso limiting the compensation of the custodian was un- 
doubtedly meant to cover cases where the services performed were 
merely. those of a "keeper" (In re Ginsburg [D. C] 208 Fed. 160; In 
re Griesheimer [D. C.] 209 Fed. 134). 

Section 2, subd. 3, of the Bankruptcy Act of 1898 gives the court 
power to : 

"Appoint recelvers or the marshals, upon application of parties In Interest, 
in case the courts shall flnd it absolutely necessary, for the préservation of 
estâtes, to take charge of the property of baiiknipts after the fillng of the 
pétition and untll it is dismlssed or the trustée is quallfied." 

. Subdivision 5 of the same section : 

"Authorize the business of bankrupts to be conducted for limited periods by 
recelvers, the marshals, or trustées, if necessary ia the best interest of the 
estâtes." 



276 • 225 FEDERAL REPORTER 

The compensation of officers in the administration of bankruptcy 
■estâtes was fixed by section 48a of the Bankruptcy Act of 1898, but 
this did not provide any compensation for receivers ; and courts grant- 
eâ compensation under the gênerai équitable powers of the court, and 
limited the amount received to reasonable compensation for the serv- 
ices performed. In re Scott (D. C.) 99 Fed. 404; In re Adams Sartorial 
Art Co. (D. C.) 101 Fed. 215. In 1903 subdivision 5, supra, was 
amended by adding the following: 

"And allow sucli officers additional compensation for such services, but not 
at a greater rate than In this act allovved trustées for simllar services." 

Section 48a, supra, provides for compensation as foUows : 

"ïrustees shall receive for thelr services, payable after they are rendered, 
a fee of flve dollars depositéd wlth the elerk at the tlme the pétition Is filed 
in each case, except when a fee Is not requlred from a voluutary bankrupt, 
and such commissions on ail moneys disbursed or turned over to any person, 
including llenholdei-s, by them, as niay be allowed by the courts, not to ex- 
ceed six per centum on the first flve hundred dollars or less, four per ceatum 
on moneys In excess of flve hundred dollars and less than fifteen hundred dol- 
lars, two per centum on moneys in excess of fifteen hundred dollars and less 
than ten thousand dollars, and one per centum on moneys lu excess of ten 
thousand dollars. • * • " 

In 1910 subdivision 5, supra, was further amended so as to read: 

"Authorize the business of bankrupts to be conducted for llmlted perioda 
by receivers, the niarshals, or trustées, if necessary in the hest interests of 
the estâtes, and allow such officers additional compensation for such services, 
as provided in section forty-eight of this act" 

It will be observed that the amendment of 1903 to subdivision 5, 
supra, Umited the discrétion of judges in allowing fées to receivers to 
the maximum for compensation to trustées provided in section 48a, 
supra. By the act of 1910 section 48 was amended with relation to 
compensation of receivers and marshals, so as to provide (subdivi- 
sion "d") : 

" • • • That when the receiver or marshal acts as a mère eustodian and 
does not carry on the business of the bankrupt as provided in clause flve of 
section two of this act, he shall not receive uor be allowed in any form or 
j?ulse more than two per centum on the first thousand dollars or less, and one- 
half of one per centum on ail above one thousand dollars on moneys disbursed 
by him or turned over by him to the trustée and on moneys subsequently 
realized from property turned over by hlm in kiud to the trustée. • • •" 

And it then provides that no allowance shall be made, however, until 
notice shall be given to the creditors, provided in the act. 
Subdivision "e" of section 48, supra, provides: 

"Where the business is, conducted by trustées, marshals, or receivers, as 
provided In clause tive of section two of this act, the court may allow such 
oflicers additional comijensatlon for such services by way of commissions upon 
tlie moneys disbursed or turned over to any person, including lienholders, by 
them, and, in cases of receivers or marshals, also upon the moneys turned over 
by them or afterwards realized by the trustées from property turned over 
in kiud by them to the trustées ; such commissions not to exceed six per cen- 
tum on the first flve hundred' dollars, two per centum on moneys in excess 
of one thousand flve hundred doUats and less than ten thousand dollars, and 
one per centum on moneys in exeess of ten thousand dollars, • • • " 
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Light will be tlirown upon the inlcnt of tlie lawmakers upon tlie en- 
actment of thcs amendmcnt by référence to thc report of the Senate 
judiciary committee of the Sixty-First Coiigress (Rep. No. 691), which 
appears in the footiiote of page 46 of CoUier on Bankruptcy (lOth 
Ed.), as follows : 

"The présent amendiiieiit fixes the maximum compensation that can be al- 
lowed receivers for the performance of the orclinarv duties at precisely thi.s 
sanie rate [the rate allowed trustées under section 4SaJ, instead of leaving 
it to the unlimited discrétion of the court. It also fixes the extra compensa- 
tion, whether it be to the reeeiver or trustée, for the conducting of the busi- 
ness, to once again this same compensation ; so that, at best, the ordinary and 
extraordinary compensation, taken together, in the event both a reeeiver and 
trustée hâve successlvely had charge of the estate, and even hâve both con- 
ducted the business, cannot exceed four tlmes the amount allowable to a trus- 
tée by section 48a of the act for the performance of his ordinary duties. The 
practical difficulty in allowlng commissions to receivers, where the receivers 
turn over to the trustée in specle the property which they hâve been tal^ing 
care of, is obviated by the provision that the commissions are to be flgured 
upon the amounts thereafter actually reallzed upon the sale of such property 
so turned over in specie. Thus the bill seeks to reduce to one ratlonal basis 
of commissions, on moneys actually realized, the compensation, both ordinary 
and extraordinary, of both trustée and reeeiver; and by this is done away 
with also the unlimited discrétion of the courts in the allovvance of compensa- 
tion to such ofilcers. Of course, the rates of commission preseribed are 
maximum limitations. Less, but not more, may be allowed, and it is hoped 
the courts will exercise their discrétion still in allowlng less amounts where 
proper." 

It is thus seen that the intent was to fix a maximum limit to com- 
pensation, and the discrétion to be exercised in allowing the lesser 
amounts. A fair considération of this report, together with the powers, 
duties, and limitations preseribed in the act with relation to the com- 
pensation fixed, leads me to the conclusion that there was an intermedi- 
ate zone between the powers and duties preseribed by subsections 3 
and 5, supra, for the compensation of services rendered in behalf of 
the estate, in which the discrétion of the court must be exercised. In 
re Kirkpatrick, 148 Fed. 811, 78 C. C. A. 501; In re Richards et al. 
(D. C.) 127 Fed. 772; In re Ginsburg, supra; In re Griesheimer, supra. 

Upon the record and the certificate of the référée, I am convinced 
that the reeeiver in this case occupied that intermediary zone in which 
he was more than a custodian, and should be compensated for the 
services which he actually rendered which were of benefit to the es- 
tate. The matter is referred back to the référée, with instructions that 
notice be given to ail creditors, pursuant to the provisions of subdivi- 
sion "d," § 48, supra, and détermine such sum, within the limitations of 
the act, as will reasonably compensate the reeeiver for the services 
rendered. 
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CAMBBIA STEEL CO. v. McCOACH, Collecter of Internai Revenue. 
(District Court, E. D. Pennsylvania. July 28, 1915.) 

No. 29S4. 

1. Inteenal Revenue <S=38 — Penalties — Patment Undek Dukess — Recov- 

EEY. 

Plaintllï Company leased for 999 years ail the property constltuting 
the manufacturing plant of another corporation, its manufacturing sites, 
mines, roads, and ways, and not to exceed 10,000 acres of coal and other 
lands, and took possession of the property, and took over the cash, con- 
tracts, and entlre business of the lessor, agreeing to pay as rental 4 per 
cent, of the lessor's outstandlng capital stock directly to its stockholders, 
and a further amount to cover the cost of maintaining the lessor's or^ 
ganization, and to pay ail taxes on the lessor's property. On demand 
against the lessor for a spécial excise tax, for which the lessor's property 
was liable to a lien and distraint under Rev. St. § 3186 et seq. (Comp. 
St 1913, § 5908 et seq.), and after the lessor's claim for an abatement was 
rejected, and to avoid the penalty threatened by the défendant as collector, 
and distraint and sale of the leased property, the lessee paid the taxes 
under protest. Held, that the payment was not voluntary, but was made 
under duress, so that the plaintiff was entitled to sue for its recovery, 
without regard to privity of contract between it and the défendant col- 
lector. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <S=>38.] 

2. CoEPOEATioNs <S=3459 — Peoperty— Lease. 

Under Act Pa. Feb. 25, 1862 (P. L. 50), expressly authorlzing an iron 
Company to sell and dispose of its real and Personal property, and vrith- 
out such authority, In the absence of express législative restraint, the 
company's lease of ail its property, after which it quit carrylug on busi- 
ness, though it maintained its corporate organization out of an amount 
paid by the lessee, so that its only incorae was the rental, paid directly 
to its stockholders, was not ultra vires. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1811, 1812 ; 
Dec. Dig. ®=>459.] 

3. Inteenal Revenue ©=9 — Excise on Coepoeations — "Doing Business." 

An iron company, which, with the approval of its stockholders, leased 
to another company for 999 years ail the property constltuting its manu- 
facturing plant, sites, mines, and roads, and coal and other lands, not to- 
exceed 10,000 acres, and assigned to the lessee ail its cash, contraets, and 
entlre business, in considération of a rental equal to 4 per cent on Its 
outstandlng stock, payable directly to its stockholders, together with an 
additional amount to cover the cost of maintaining its organization, after 
which it merely existed as landlord and lessor, and had no other income 
than the rent, was not "doing business," within the meaning of Corpora- 
tion Tax Act Aug. 5, 1909, c. 6, 36 Stat. 112 (Comp. St. 1913, §§ 6300-6307), 
Imposing an excise ui»n the doing or carrying on of business in a cor- 
porate capaàty in a state. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ©=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

At Law. Action by the Cambria Steel Company against William 
Mc(;k)ach, Collector of Internai Revenue. Upon rule for judgment 
for want of a suificient affidavit of défense. Rule absolute. 

CssFor other cases see same topic & KEY-NUMBER lu ail Key-Numb«red DigesU ft Indexa» 
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Henry, Pepper, Bodine & Pepper, of Philadelphia, Pa., for plaintiff. 
Edward S. Kremp, Asst. U. S. Atty., of Reading, Pa., and Francis 
Fisher Kane, U. S. Atty., of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. This suit is brought to recover f rom 
a former collector of internai revenue the amount paid by the plaintiff 
under protest as a spécial excise tax assessed against the Cambria 
Iron Company under the Corporation Tax Act of 1909, with interest. 

From the statement of claim it appears that the Cambria Iron Com- 
pany, hereinafter referred to as the Iron Company, on December 1, 
1898, with the approval of its stockholders, entered into an agreement 
with the plaintiiï, the Cambria Steel Company, hereinafter referred 
to as the Steel Company, under which it leased to the Steel Company 
for the term of 999 years ail the property constituting the manufac- 
turing plant and works of the Iron Company, the occupied or unoccu- 
pied manufacturing sites connected therewith, the mines and quarries 
connected therewith, the roads and ways Connecting the same, and 
such additional amount in acreage of coal lands and other lands con- 
nected with the said mines and works as not to exceed in the aggre- 
gate 10,000 acres of land, and assigned, transferred, and set over 
to the Steel Company ail its cash, bills receivable, accounts, licenses, 
leases, contracts, agreements, judgments, mortgages, stocks and bonds 
(except certain stocks and bonds through which the control of the nec- 
essary water supply and the supply of materials for manufacturing 
purposes was secured). Pursuant to the lease, the Iron Company 
delivered to the Steel Company possession of ail the property men- 
tioned. 

The Steel Company, as lessee, agreed to pay as rental a sum equal 
to 4 per cent, upon the outstanding capital stock of the Iron Company, 
together with a further sum, not exceeding $5,000, to cover the cost of 
the maintenance of the organization of the Iron Company, the rental, 
except the $5,000, to be paid direct to the stockholders of the Iron 
Company. Since the date of the lease the Iron Company has main- 
tained its corporate existence merely that it may exist as landlord 
and lessor, and to this end its stockholders hâve annually elected a 
Ixiard of directors and other officers, and it has maintained books for 
the transfer of its capital stock; but it has received no income other 
than as above set f orth, and has done nothing else whatsoever, and has 
no quick assets, cash, or bank account. 

The défendant, as collector of internai revenue, made demand upon 
the Iron Company for a spécial excise tax of $3,337.20 assessed 
against it by the Commissioner of Internai Revenue as a corporation 
having a capital stock and engaged in business in Pennsylvania. The 
Iron Company iîled a claim for abatement of the tax, upon the ground 
that it was not engaged in business and not subject to the tax. The 
Commissioner of Internai Revenue rejected the claim for abatement, 
and on August 26, 1913, the défendant notified the Iron Company that 
the claim for abatement had been examined and rejected, and that, 
if the amount of the tax, together with interest at the rate of 1 per 
cent, pei month, were not paid within 10 days, he would take steps 
to colîect the same, with penalties. The plaintiff, in order to avoid 
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the penalties threatened by the collector, and becaitse it knew that, 
if it did not pay the tax, the défendant woiild collect by distraint upon 
and sale of the property leased by the plaintifï from the Iron Company, 
paid the tax, with interest, under protest. 

[1] The défenses set out in the afïidavit of défense are that the 
plaintiff is not entitîed to recover, for the reason that there was no 
privity of contract, express or implied, between the plaintifï and de- 
fendant in the matter of the payment or the subséquent claim for 
ref und ; that the taxes were due by the Iron Company, and were paid 
by the Steel Company, acting as agent for the Iron Company; that 
the Iron Company executed the agreement referred to as a lease with- 
out lawful authority, and that it was therefore ultra vires ; that the 
agreement does not constitute the Steel Company tenant of the Iron 
Company, but its agent; and that the sums paid by the Steel Com- 
pany to the Iron Company, or its stockholders, semiannually, were the 
Iron Company's share of income from the opérations of the Iron Com- 
pany's property, lands, and franchises by its agent, the Steel Company, 
under the agreement. The défendant also sets out certain provisions 
of the agreement in support of its averment that the agreement is not 
a lease, but a mère contract of agency, and in support of the further 
averment that the plaintifï, under the terms of the agreement, bas been 
engaged in business. 

Under the terms of the lease (article 6), the rental was to be paid 
"free from ail taxes or déductions whatsoever, payment of ail such 
taxes and' charges having been assumed by said Steel Company, as in 
the seventh article of this lease is more particularly stated." By article 
7 the Steel Company "agrées to pay ail taxes, charges and assessments 
upon thé property, stocks and capital stock, bonds, and loans of the 
Iron Company, and aîl légal claiins and demands whatsoever which 
may be made against said Iron Company." 

The Iron Company had by the lease stripped itself of ail of its in- 
come, except that of $5,000 for maintaining its corporate existence, 
and the resuit of nonpayment by the Steel Company would hâve been 
the enforcement of payment by collection out of the property of the 
Iron Company in possession of the Steel Company and with which the 
latter was carrying on its business. It was therefore confronted with 
a situation amounting in law to duress when it paid the tax under pro- 
test made to the défendant. 

"Wlien taxes are paid under protest that they are belng lllegally exacted, 
or with notice tJaat the payer contends that they are illégal and Intends to 
institute suit to compel their repaynient, a recovery in such a suit may, ou 
occasion, be had, although, geuerally spealàng, even a protest or notice will 
iiot avail, if the payaient be made voluntarily, with full knowledge of ail 
the tireumstances, and wlthout any coercion by the actual or threatened 
exercise of power possessed, or supposed to be possessed, by the party exact- 
ing or receiving the payment, over Oie peison or property of the party making 
tlie pa.vment, from which the latter has no other means of immédiate relief 
than such payment." Chesebrough v. United States, 192 U. S. at page 259, 
24 Sup. et. at page 204, 48 L.. Ed. 4.32. 

When, however, such duress is exerted under circumstances suflR- 
cient to influence the appréhensions and conduct of a prudent busi- 
ness man, pavment of money wrongfully induced thereby ought not 
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to be regarded as voluntary. Robertson v. Frank Bros., 132 U. S. 
17, 10 Slip. Ct. 5, 33 L. Éd. 236. What may constitute duress is 
stated by Judge Gray, speaking for the Circuit Court of Appeals for 
this circuit, in Herold v. Kahn, 159 Fed. 608, 86 C. C. A. 598: 

"Every demand by one clothed with officiai légal authority to make the de- 
mand, imposes a certain compulsion on the one upon whom the demand is 
made. Such a demand is always exigent, and places a récusant in a position 
of dlsadvantage. Especially is this so In regard to the payment of taxes, 
State or national. The proper administration of the fiscal afïairs of the 
goveniment require that the payment of taxes should not be delayed by dis- 
putes as to their legality, but that the taxes should flrst be paid, and ail ques- 
tions in regard to them be determined in suits brought for their refundlng. It 
is a wise policy, therefore, that encourages the payment under protest of dis- 
puted taxes. Though there is some conflict in the dicta of the Suprême Court, 
we thiiilj that the true doctrine is that, when taxes are paid under protest 
that they are being illegally exacted, or with notice that the payor contends thac 
they are Illégal and intends to instltute suit to compel their repayment, a suf- 
fieient foundation for such a suit bas been established." 

In the présent case, under the acts of Congress relating to collection 
of taxes (Rev. St. § 3186 et seq.), the property of the Iron Company 
of which the plaintifî was in possession under its lease was liable for 
the tax, together with interest, penalties, and costs. Upon failure of 
the Iron Company to pay the tax, the Steel Company, knowing that 
the Iron Company could not pay, and being bound by its agreement 
to pay for it, was therefore confronted with the threatened sale by the 
collector of the property which it held under its lease. Such circum- 
stances were sufficient to constitute the payment one enforced by duress 
or compulsion, and not voluntary, and the Steel Company was there- 
fore entitled to sue, without regard to privity of contract between it 
and the collector. 

[2] It is contended by the défendant, however, that the agreement 
under which the plaintiff was possessed of the Iron Compâny's prop- 
erty did not operate as a lease, because it was ultra vires, and the Dis- 
trict Attorney cites, in support of that contention, the language of Mr. 
Justice Pitney in McCoach v. Minehill Railway Co., 228 U. S. at page 
304, 33 Sup. Ct. at page 423, 57 L. Ed. 842, referring to the business 
of the Minehill Company, as follows : 

•'This business, by the lease of 1896, it had turned over to the Reading Com- 
pany. If that lease had been made without authorization of law, it may be 
that for some purposes, and possibly for the présent purpose, the lessee might 
be deemed in law the agent of the lessor, or at least the lessor held estopped 
to deny such agency. But the lease was made by the express authority of the 
State that created the Minehill Company, conferred upon it its franchise, and 
imposed upon it the corrélative public dutles." 

But the lease to the Steel Company was not made without authoriza- 
tion of law, for the Iron Company is expressly authorized by the Lég- 
islature under the Pennsylvania act of February 25, 1862 (P. L. 50), 
"to sell and dispose of the property, real and personal, of said Com- 
pany." But no such législative authority was necessary to empower 
the Iron Company to lease its property. The law is thus stated by 
Mr. Justice Sharswood in Ardesco Oil Co. v. North American Oil & 
-Mining Co., 66 Pa. at page 382: 



282 225 FEDERAL KBPOETBE 

"Corporations, unless expressly restralned by the act which establishes them 
or some other act of assembly, hâve and always hâve had an unllmited power 
over their respective properties, and uiay allenate and dispose of the satne as 
fuJly as any iudividual may do in respect to his own property." 

And the rule is stated to the same effect by the same authority in 
Pittsburgh & Connellsville Railroad Co. v. Bedford & Bridgeport Rail- 
road Co., *81 Pa. at page 111 ; but it was held in that case that a rail- 
road Company could not lease to another its franchise of operating a 
road built or authorized to be built, unless by a législative grant in 
express terms, or by necessary implication. 

In citing that case in support of the contention of the défendant that 
the Iron Company could not without express législative enactment dis- 
pose of its property or franchises by lease, the District Attorney has 
failed to distinguish between the powers of a corporation p>erforming 
by authority of the Législature a public duty, such as building and 
operating a railroad, and a corporation organized for private purposes, 
as is the Cambria Iron Company, and the language of Mr. Justice Pit- 
ney in the Minehill Case, supra, was applied to the former and not the 
latter class of corporations. It cannot be doubted, therefore, that the 
Iron Company was within its corporate rights when it leased its prop- 
erty to the plaintiff and quit carrying on the business which it was au- 
thorized to do by its charter. 

[3] Under the décisions in McCoach v. Minehill Railway Company, 
228 iJ. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842, Zonne v. Minneapolis 
Syndicate, 220 U. S. 187, 31 Sup. Ct. 36i; 55 L. Ed. 428, and U. S. 
V. Whitridge, 231 U. S. 144, 34 Sup. Ct. 24, 58 L. Ed. 159, as applied 
to the facts in this case, it is clear that the Iron Company has not been 
engaged in business under its charter since 1898, when it leased and 
delivered its corporate property to the plaintiff. That the land leased 
to the Steel Company is not to exceed 10,000 acres, and that the Iron 
Company under the lease is to hold any other land which it possesses 
or may hereafter acquire for the purpose of supplying from time to 
time to the plaintiff lands and mines in lieu of lands and mines then 
demised, which may from time to time be surrendered to the Iron 
Company by the Steel Company, and that it is then to transfer the re- 
serve lands to the Steel Company is not material, for as to thèse lands 
it is not carrying on any business, for mère ownership of lands does 
not constitute carrying on business, neither does it dérive any income 
theref rom by which a tax for business might be measured. The f ur- 
ther fact that certain stocks and securities essential to the control of 
the water supply and supply of materials for manufacturing purposes 
remain in the name of the Iron Company, and the income is paid by 
it to the Steel Company, is not indicative of the carrying on of busi- 
ness. 

"The distinction Is between (a) the receipt of income from outside property 
or investments by a eompany that is otherwlse engaged in business, in whicli 
eveut the investinent income may be added to tlie business income in order to 
arrive at the measure of the tax ; and (b) the receipt of income from property 
or investments by a eompany that is not engaged in business, except the busi- 
ness of owniiig the property, malntnlning the investments, eoUecting the income, 
and dividing it among its stockholders. In the former case the tax is payable ; 
in the latter, not." McCoach v. Minehill Railway Co., supra. 
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The further provisions of the lease upon which the défendant relies 
relate to acts to be done by the Steel Company in its occupation and 
opération of the properties under the lease. None of thèse are in any 
way inconsistent with a mère relation of landlord and tenant between 
the parties. Under the facts in this case, therefore, it is held that the 
Iron Company, having leased its property to the plaintiff, and its sole 
income consisting of the rental, which is distributed to the Iron Com- 
pany's stockholders, and its corporate existence being maintained mere- 
ly for the purpose of carrying ont the terms of the lease, is not doing 
business within the meaning of the Corporation Tax Act, and that the 
plaintiff, having paid under duress the tax unlawfully assessed, is enti- 
tled to recover. 

Rule absolute. 



UNITED STATES v. GRAND TRUNK RT. CO. OF CANADA et al. 
(District Court, W. D. New York. June 8, 1915.) 

1. Commerce <S=>81 — Interstate Commeeob— Statutes. 

Imports f rom a foreign eountry to tlie United States are not Included in 
Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat 379 ; but commerce 
of a domestic orlgin, transferred into or through. a foreign country, falls 
within its provisions. 

[Ed. Note. — For otlier cases, see Commerce, Cent Dig. § 24 ; Dea Dig. 
<S=>31.] 

2. Carriers «Ss'SO — Interstate Commerce Act— ApPLiOABiLmr of Statutes. 

Though Interstate Commerce Act Feb. 4, 1887, c 104, § 6, par. 2, 24 
Stat 380, as amended by Act June 29, 1906, c 3591, § 2, 34 Stat 586 (Comp. 
St. 1913, § 8569), does not speàflcally provide for the publication of pas- 
senger rates where the joumey is through a foreign country to another 
point in the United States, yet la view of the entlre provision for the pub- 
lication of freight rates for shipments over such a route, the carrier must 
publlsh passenger rates. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. S 81; Dec. Dig. 
<S=330.] 

S. Carriers ig=»32 — Interstate Commerce— Offenses. 

Where a theatrical Company, by promise of rebates, was Induced to 
route its shows over a railroad Une which ran between two points in the 
United States, though part of the route lay through the Domlolon of 
Canada, the rebates being made from the aggregate fares for the entlre 
joumey, the agreement was in violation of Interstate Commerce Act, § 6. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 83-85 ; Dec. Dig. 
<S=»32.] 

4. Conspibact ®=540 — Givino of Rebates— Agreement. 

Interstate Commerce Act, § 6, makes it unlawful for a rauroaa company 
to give or a shipper to receive rebates, but does not provide any punish- 
ment for recelvùig rebates. A railroad company and a shipper entered into 
a conspiracy for the givlng of rebates. Held, that both could be prosecut- 
ed, under Rev. St. § 5440, making a conspiracy to violate the laws of the 
United States an offense. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 73, 75-78 ; Dea 
Dig. <S=>40.] 

5. Conspiracy <©=945 — Pbosectjtion— Evidence. 

In a prosecution for conspiring to violate the laws of the United States 
by giving and recelving rebates, alleged overt acts, which were in them- 

4=>For other casw ■«• sam* topic & KBT-NUMBSR In ail Ke7-Numbered Dicssta ft Indexe* 
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salves lawfiil, belng comieeted with the object of the consplracy, may be 
shown in évidence. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dig. §§ 100-104 ; Dec. 
Dig. (@=>45.] 

Indictment by the United States against the Grand Trunk Railway 
Company of Canada, Frank P. Dwyer, and the Empire Circuit Com- 
pany, to which défendants demurred. Demurrers overruled. 

Jolm Lord O'Brien, of Buffalo, N. Y., for the United States. 
Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (Adelbert 
Moot, of Buffalo, N. Y., of counsel), for défendants. 

HAZEL, District Judge. The indictments against the défendants,. 
Grand Trunk Railway Company of Canada, the Empire Circuit Com- 
pany, and Frank P. Dwyer, contain two counts, each substantially al- 
leging a conspiracy to violate section 6 of the act to regulate commerce, 
approved February 4, 1S87, as amended; the first count alleging that 
in 1908 an agreement was made between the Grand Trunk Railway 
Company, a corporation of the Dominion of Canada operating a rail- 
way from Détroit to Buffalo, Buffalo to Toronto, Toronto to Montréal, 
and Montréal to Boston, and the défendant the Empire Circuit Com- 
pany, for the exclusive right to transport shows owned by the stock- 
holders of the latter in return for a rebate of $200 a month to be paid 
or remitted to the Empire Circuit Company out of the lawful fares 
for such transportation, the existence of such agreement to be con- 
cealed bya pretended contract for advertising. The second count al- 
lèges a similar conspiracy, entered into on May 1, 1910, except that 
the refund or rebate was to be at the rate of $300 per month, which 
was to be "ostensibly in return for the publication in theatrical pro- 
grams of certain advertising matter which was greatly in excess of the 
true and actual worth" thereof. Overt acts are alleged, which, it is 
claimed, were committed with the intention of effectuating the con- 
spiracy, and consisted, inter alla, of the transportation of the shows 
from Détroit to Buffalo, and from Buffalo to Toronto, Canada, at the 
rate of fare published and filed with the Interstate Commerce Com- 
mission. 

The principal grounds of demurrer are: (a) That the indictment 
charges no crime, as the filing or publishing of tariffs relating to trans- 
portation of passengers from one point to another in the United States 
is not required where the destination is reached through a foreign 
country ; (b) that the indictment is def ective, in that it fails to charge 
that the rebates were to be paid out of fares for transportation solely 
within or from the United States; (c) and that, if a statute was vio- 
lated, it was section 6 of the Interstate Commerce Act, conspiracy for 
the violation of which will not lie. 

[1, 2] 1. Imports from a foreign country to the United States con- 
cededly are not included in the act to regulate commerce; but com- 
merce of a domestic origin, although transported into or through a 
foreign country, is unquestionably included within its provisions. It 
makes no différence that section 6 (second paragraph) provides for the 
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publication of tariff rates on the transportation of f reight, making no 
mention of passenger rates. To properly interpret such paragraph, 
the entire section must be read and considered in connection therewith, 
when it will clearly appear that the provision for pubhshing and post- 
ing rates is not limited to the shipment of merchandise, but by implica- 
tion, if not in terms, includes passenger service. In the récent case of 
Hoke V. United States, 227 U. S. 308, 33 Sup. Ct. 281, 57 L. Ed. 523, 
43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 905, the Suprême Court has 
emphatically held that commerce among the states consists in inter- 
course and traffic between their citizens, and includes the transporta- 
tion of persons and property 

[3] 2. Counsel for défendant contends that if any discriminatory 
rates were given, by means of advertising contracts, on journeys orig- 
inating in the United States, but including trips and stops at points 
in Canada, or originating at points in Canada and terminating in the 
United States, this did not constitute a crime, and that the indictment 
must allège that the payment of rebates was on the American portions 
of the journey. The question thus presented is perhaps not wholly 
free from difificulty, but it must be considered in connection with the 
intention of Congress to make provision for the transportation of 
commerce, not only between states and territories, but to and from 
foreign countries, and broadly for "the whole field of commerce," ex- 
cluding intrastate. Texas & P. R. R. Co. v. I. C. C, 162 U. S'. 197, 
16 Sup. Ct. 666, 40 L. Ed. 940. The indictment is not open to the in- 
ference that the transportation in question was for separate com- 
plétée journeys in Canada. The offense consisted of a plan to divert 
passenger traffic to the lines of the défendant company which extended 
from points in the United States through Canada to other joints in the 
United States. The question, however, of the payment of rebates or 
refunds on fares between points in Canada exclusively arises only as 
an incident of the entire transportation which originated in the 
United States, for the indictment, as I read it, substantially charges 
that the rebates were tobe paid from the aggregate fares for the entire 
journey under an agreement devised to évade the statute. The route 
from Détroit to Boston was evidently regarded by the parties to the 
agreement as a theatrical circuit for shows of the Empire Circuit Com- 
pany, and, although stops were made along the way for the giving of 
performances, the idea no doubt was that the journey was to be prac- 
tically continuable. It would, of course, make a différence if the re- 
bates were to be paid out of the rates or charges for traveling within 
the limits of Canada alone, or even from Montréal to Boston ; but as 
the indictment allèges with particularity that the rebates were to be 
paid out of the total fares collected, it is sufficiently alleged, I think, 
that the rebating was on fares for transportation from Détroit to 
Buffalo, and thence to Toronto, in Canada, and not, as demurrants 
seem to think, out of fares covering journeys originating in Canada. 

[4] 3. It may be safely held, I think, that the défendants can be 
prosecuted under section 5440 of the Revised Statutes for conspiring 
to commit an offense against the laws of the United States, regardless 
of the penalty. Thomas v. United States, 156 Fed. 897, 84 C. C. A. 
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477, 17 L, R. A. (N. S'.) 720; Clune v. United States, 159 U. S. 590, 
16 Sup. Ct. 125, 40 L. Ed. 269. See, also, Toledo, A. A. & N. M. v. 
Penn Co. (C. C.) 54 Fed. 730, 19 L. R. A. 387 ; Waterhouse v. Corner 
(C. C.) 55 Fed. 150, 19 L. R. A. 403. The case of the United States v. 
Dietrich (C. C.) 126 Fed. 664, upon which défendants place reliance, 
is not on a parity with the case at bar. There the indictment charged 
the giving and receiving of a bribe, and both parties were liable for 
a substantive offense, while in this case the indictment does not indi- 
cate the commission of a substantive offense by each défendant. The 
défendant Dwyer is charged simply with participating in the original 
agreement, and not with paying the unlawful rebates, the payment of 
which is a necessary ingrédient of the substantive offense. Nor has 
the Empire Circuit Company committed an act for which an indictment 
against it alone would lie. It is true enough that as a participant in 
the asserted conspiracy the Empire Circuit Company has received or is 
to receive a rebate or refund from the lawful passenger rate under the 
guise of a payment for advertising, still as section 6 of the Interstate 
Commerce Act provides for punishing only the giver, and not the re- 
ceiver, of a rebate on passenger fares, apparently a substantive offense 
has not been committed by it. 

[5] There was also much discussion at the bar regarding the alleged 
overt acts which were in themselves lawful, and by reason of which 
the défendants urge the indictment for conspiracy must fall. It is 
true the overt acts, unconnected with the conspiracy, were of them- 
selves innocent and commonplace ; but this does not invalidate the in- 
dictment, since they were done pursuant to a conspiracy and to effect 
an unlawful purpose. Swift & Co. v. United States, 196 U. S. 375, 25 
Sup. Ct. 276, 49 L. Ed. 518. If the conspiracy was conceived with 
wrongful intent, ail acts done in furtherance thereof, or in its accom- 
plishment, are essential éléments of the offense. There are many ad- 
judications in the fédéral courts in support of this doctrine. Hyde et 
al. V. United S'tates, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, 
Ann. Cas. 1914A, 614. It is unnecessary to discuss the possible bear- 
ing on the case at bar of the décision of the Suprême Court in Nash 
y. United States, 229 U. S. 376,33 Sup. Ct. 780, 57 L. Ed. 1232, hold^ 
ing that under the Sherman Anti-Trust Act an overt act is not essential 
to complète the charge of conspiracy, as the présent indictment is under 
another provision of the Revised Statutes, namely, section 5440, and 
to insure its validity must contain a definite charge of conspiracy 
either to defraud the United S'tates, or to commit an offense against 
the United States, and an averment of an overt act to constitute the 
offense. 

I think the indictment sufficiently states the offense, and that défend- 
ants are fairly apprised of the charge they will be required to meet at 
the trial. The demurrers are overruled. 
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UNITED STATES, to Use of FOWDEN et al., v. EMERY et al. 

(District Court, B. D. Pennsylvania. July 23, 1915.) 

No. 3524. 

1. Pleading <g=348 — ^Affidavit of Défense— Nbcbssitt. 

Under tLe Pennsylvania statutes, autliorizing judgment for plalntiff 
without other proof of the demand tlian tlie avemients in tlie statement 
of claim fUed in accordance wlth the statutes, imless tlie averments are 
appropriately denied by an affldavit of défense, the affldavlt of défense 
must set forth such facts which would, if true, constitute a défense, and 
1£ no real défense is presented, judgment may be entered notwithstandiiig. 

[Ed. Note.— For otlier cases, see Pleading, Cent DIg. §§ 1065, 1066; 
Dec. Dlg. <S=>348.] 

2. PiBADiNG <g=>156— Affidavit of Défense— Sxjfficienct. 

In an action against the surety on a contractor's bond, the contraet, as 
set up by plaintiff and averred in the statement of claim, was evideneed 
by writings bearing the signature of the contractor. The affldavit of dé- 
fense denied the contraet in gênerai terms and demanded proof, but did 
not deny the validity of the signatures, and merely averred that plaintiff 
had not duly performed his contraet. Held, that under the Pennsylvania 
affldavit of défense law, the affldavit was insufiicient, being no more than 
a mère gênerai déniai. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 312 ; Dec. Dig. 
<g=>156.] 

3. United States <®=367 — Oontractoe's Bond— Sufficiency. 

In an action on a govemment contractor's bond, a. déniai that final set- 
tlement was made Mareh 13, 1914, without more, Is insufficient to présent 
any défense, for the date of final settlement would be immaterial, unless 
It were more than a year before the commencement of the action. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. ®=>67.] 

4. Pleading iS=5288 — Statement of Claim— Sufficiency. 

Under the Pennsylvania statutes, a statement of claim, bearing the sig- 
nature of two of plaintiflf's counsel, who described themselves as his at- 
tomeys, and verified by plaintiff, ijs sufficient. 

[Ba. Note. — For othen cases, see Pleading, Cent. Dlg. §§ 854, 855, 857, 
8S8; Dec. Dig. <S=>288.] 

6. Pleading <@=>350 — Bulb foe Judgment— Effect. 

A rule for judgment} on the pleadings is, in légal effect, a demurrer to 
the affldavit of défense, and consequently puts the sufficiency of the state- 
ment of claim in issue. 

[Ed. Note.— Fï>r other cases, see Pleading, Cent. Dig. §§ 1053, 1054, 1070- 
1077 ; Dec. Dig. <S=350.] 
6. United States <g=»67 — Contbactoe's Bonds— Statement of Claim— Suf- 
ficiency. 

The act of Congresa Aug. 13, 1894, c. 280, 28 Stat. 278, as amended by 
Act Peb. 24, 1905, c. 778, 33 Stat. 811 (Conip. St 1913, § 6923), requlring 
bonds by public contractors, gives the United States the flrst rlght of ac- 
tion, and provides that if no action be brought within six months after 
completion of the work, the subcontractors may, within a year, sue in the 
name of the United States to their use, but If action be brought, they may 
Intervene as use plaintiffs. The statement of claim, in an action brought 
by a subcontractor in the name of the United States to his use, failed 
to aver that no action had been instituted by the United States. Beld, 
that as the existence of a fact must l)e averred by the party upon whom 
rests the affirmative, and a négative need not be pleaded, the statement of 
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clalm need not deny that the United States had instituted an action, for 
that is a matter which défendant could plead in abatement. 

[Ed. Note.— F'or otlier cases, see United States, Cent Dig. § 50; Dec. 
Dig. <S=567.] 

7. Principal anb StraErtY <S=>73 — IiIAbilitt for Interest. 

Wliile a surety is not llable for interest on the pénal amoimt of tlio 
bond untU defaiilt, a surety on a contractor's bond is, where the subeon- 
tractor was entitled to interest from the date the amount became due, 
llable for interest on the debt. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dis. §§ 
114,115,455; Dec. Dig. <®=57.?.] 

At Law. Action by the United States, to the use of William T. 
Fowden and others, against J. W. Emery and the Fidelity & Deposit 
Company of Maryland. Rule for judgment for part of the claim, the 
affidavit of défense to which is insuflîcient. Judgment entered for 
part of the claim, and trial on the remainder directed. 

Harvey F. Heinly, of Reading, Pa., and George H. Stein, of Phila- 
delphia, Pa., for use plaintifïs. 

Stanley Williamson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The facts of this case, as disclosed 
by the statement of claim, modified by the affidavit of défense, are as 
follows: 

John W. Emery, one of the défendants, entered into a contract vvith 
the United States for the construction of an extension to the post of- 
fice building in Chester, Pa. Emery was what is ordinarily called the 
"gênerai contractor." He entered into contracts with the plaintiiï and 
others to do work and furnish materials toward the érection of cer- 
tain parts of the entire construction. Thèse use plaintifïs conle under 
the désignation of what are ordinarily called "subcontractors." Emery, 
as gênerai contractor, entered into a formai contract in writing with 
the United States, and in conf ormity with the régulations of the Treas- 
ury Department, the provisions of his contract and of the statutes of 
the United States relating to the subject, executed the usual form of 
bond, the pertinent features of the condition of which are that he 
would perform the contract entered into with the United States, and 
would pay for ail labor and material which entered into the construc- 
tion to the persons supplying the same. The Fidelity & Deposit Com- 
pany of Maryland, the other défendant, joined with the contractor in 
this bond as his surety. The contract was performed so far as it af- 
fects the United States, and settlement was made between the govern- 
ment and the contractor. The subcontractors, not having beeu paid, 
however, caused this action to be brought on the bond in the name of 
the United States to tlieir use, in conformity with the provisions of 
the statute, and the Reading Chandelier Works, one of the intervening 
plaintifïs, filed a statement of claim, in accordance with the Pennsyl- 
vania practice, in which is sét forth a demand for the payment of 
$1,247.22, with interest. The basis of the demand is the exécution, 
under date of August 5, 1912, of the contract above referred to be- 
tween Emery and the United States, and delivery under date of Au- 
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gust 7, 1912, by Emery as principal and the Fidelity & Deposît Com- 
pany of Maryland as surety of a bond in the sum of $18,000, with 
the condition above stated. 

There is a further averment that the other contract as above outlined 
was entered into between Emery and the plaintiff in the form of the 
exchange of letters of proposai and acceptance. The work thus con- 
tracted for was for the round sum of $1,225. There is a further quan- 
tum meruit claim for extra work performed by the plaintiff at the 
défendant Emery's request. 

The statement of claim allèges performance of the contract, and an 
averment of nonpayment after demand made, and that the defendant's 
contract with the United States had been performed and final settle- 
ment therefor made with the United States on March 13, 1914. The 
significance of the latter date is to show a compliance with the pro- 
visions of the fédéral statute in respect to the time of the commence- 
ment of this action. 

No affidavit bas been filed on behalf of the contractor. The défense 
interposed is by the surety compàny. The latter would seem to be in 
the situation of being without definite information on the subject of 
the merits of the présent claim and to be seeking to put up such a 
défensive position as will call upon the plaintiff to make probf at the 
trial of the case of ail the averments of f act upon which the claim is 
based. 

[ 1 ] It may serve to bring the averments of the affidavit of défense 
into a clearer light to pause hère to view the respective positions of par- 
ties plaintiff and défendant. In the absence of the requirement to file 
an affidavit of défense plaintiff could recovei* only by_proof of his 
claim. To save the time of courts, however, and for other reasons of 
convenience, statutes hâve been passed under the provisions of which 
plaintiffs are entitled to judgment without other proof of their de- 
mands than the averments in statements of claim filed i;i accordance 
with the requirement of the statutes. A plaintiff, therefore, in such 
cases becomes entitled, as a matter of right, to secure a judgment in 
his favor unless the required affidavit of défense is filed. It foUows 
that the affidavit must set forth such facts which would, if true, con- 
stitute a défense to the daim presented in the action brought. If no 
real défense is presented by the affidavit, it is as if no affidavit had 
been filed. Hence grew up the practice of entering judgments for want 
of sufficient affidavits of défense, which practice was extended by acts 
of assembly in Pennsylvania, first, to the entry of judgment for any 
part of the daim admitted to be due, and afterwards for any part of 
the claim with respect to which the affidavit is insufficient. As before 
stated, the predicament in which the défendant finds itself placed is 
ignorance of such facts as w;ould présent a real défense. The logical 
relief from such a situation is to ask for such extension of time as 
will enable a défendant so situated to learn what the real facts are. The 
suggestion of such relief was met by the défendant with the statement 
that it preferred to hâve the question determined upon the présent 
State of the record. It only remains, therefore, to inquire whether the 
affidavit of défense is insufficient to any part of the claim. It is con- 
225 F.— 19 
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ceded that it îs good as to ail the claim, except that for the contract 
price o£ $1,225, with interest, and that it is good as to this claim to 
the extent of $183.38, the amount of a counterclaim made by way of 
set-off. , 

[2, 3] An analysis of the affidavit of défense shows it to consist of 
certain gênerai déniais to the effect that the défendant is not indebted 
to the plaintiff in any sum whatever, and a formai déniai of the exécu- 
tion of the contract with a demand for proof thereof. It is well set- 
tled, under the affidavit of défense law of Pennsylvania, that thèse 
gênerai déniais in themselves are insufficient. The déniai of the in- 
debtedness is nothing more than a statement of the légal conclusion by 
which the défendant seeks to justify its refusai to pay. The déniai of 
the contract is in such gênerai terms, and is so coupled with the de- 
mand for proof, that it would seem to be nothing more than the asser- 
tion of the légal position assumed by the plaintiff that the plaintiff 
is required to proye its contract by testimony and évidence to be sub- 
mitted to a jury. 

The contract as set up by the plaintiff and as averred in its statement 
of claim is evidenced by paper writings bearing what is averred to be 
the signature of the contractor, out of which, if genuine, a contract 
arises. There is no déniai of the existence of thèse writings, no ques- 
tioning of the correctness of the copies submitted, and no déniai of the 
signatures attached. The only feature of the affidavit which suggests 
a défense to the contract part of the plaintiff's claim is an equivocal 
déniai of the performance of the contract which the plaintiff averred. 
If such a déniai could fairly be extracted from the affidavit, it might 
be held to set up a défense. When read, however, it can he under- 
stood to hâve no other meaning than the réitération of the def endant's 
légal position that the plaintiff is not entitled to judgment until after 
he had made proof of his claim before a jury. If such a position 
could be successfully asserted, it would resuit in a practical repeal of 
the affidavit of défense law. A défendant must do something more 
than deny and demand in such gênerai terms. He must, on his part, 
introduce through the médium of his affidavit a statement of facts or 
raise an issue of fact under -Which, if he be right, he would be entitled 
to judgment in his favor. The only averment of fact set forth, and 
the only issue of fact raised by this affidavit, is "that the said plaintiff 
has not, in ail respects, duly pérformed and complied with his con- 
tract," etc. This, under the Pennsylvania practice, is clearly not suffi- 
ciently spécifie. If it was intended to mean that the plaintiff had fur- 
nished none of the material called for by his contract, the affidavit 
should so state. If it means that some of the material claimed to hâve 
been furnished waS not supplied, the affidavit should state in what 
the deficiency consisted. It cannot be determined with any certainty 
from this affidavit whethef it is intended to aver an omission in the 
supply of material, or whéther the qùoted phrase is completed by that 
which foUows and is meant merely to be a déniai that the material 
which the plaintiff admittedly furnished was up to the spécifications 
of the contract. If the lâtter is the true meaning of the affidavit, then 



UNITED STATES V. EMÉBT 291 

the respect in which the material supplied fell short of the réquîrements 
of the contrftct should be set forth. On the wholé, w'e cannot read 
this part of the affidavit of défense as having any other meaning than 
that in the judgment of the défendant the plaintiff should be required 
to secure the verdict of a jury before he can take judgment. The same 
observations apply to the déniai df the affidavit in connection with the 
time of the final settlement with the government The averment in the 
staterhent of claim , is that such final settlement was made March 13, 
1914. The déniai is that it was made on that date. For défense pur- 
poses this is no déniai at ail, for the reason that the date of final settle- 
ment woii^d not enter into a défense unless, for illustration, it were 
more than a year before the cominencement of the action. There is 
no averment or suggestion even that the true date would hâve any 
défensive value. 

[4] We note a p^ragraph in the affidavit of défense, not adverted 
to in the argument or in the paper books filed, which challenges the suffi- 
ciency of the statement of claim in the respect that it is not signed by 
plaintiff or his counsel. As the statement is of record, we can only 
inf er that this was either an inadvertent statement, or that its meaning 
is that the statement is not signed în compliance with the requirements 
of the Pennsylvania statute. The statement bears the signatures of 
two of plaintiff 's counsel, who describe themselves attorneys for the 
plaintiff. It is swom to by the plaintiff himself and the jurât bears his 
signature. We think this to be a substantial compliance with the Penn- 
sylvania Procédure Act (Act May 25, 1887 [P. L. 271]). 

[5] As a rule for judgment is, in légal effect, a demurrer to the affi- 
davit of défense, the principle that plaintiff is entitled to judgment, if 
at ail, upon the whole record, applies, and therefore the sufficiency of 
the statement of claim itself is put in issue. 

[6] The argument addressed to us is that this statement of claim is 
insufficient because the act of Congress (Comp. St. 1913, § 6923) gives 
a right of action which did not before exist, and that its existence is 
conditional, one of the conditions being that the United States shall 
not of itself bring suit upon the bond, and that there is no negativing 
of such an action in this statement of claim. 

It is to be observed that the act of Congress indicates an alternative 
procédure. The United States is given the first right- of action, and the 
subcontractor no right of action at ail until six months after the final 
settlement with the gênerai contractor. If the United States has exer- 
cised the right of action given to it by.-bringing its suit within the six 
months, then the subcontractors are permittçd to intervene as use plain- 
tift's. If, however, the United States, does not bring its action, then after 
the expiration of the six months the subcontractors may bring the ac- 
tion in the name of the United States to their use. The latter course 
was adopted in this case. If, therefore, the fact is that there is a 
pending action brought by the United States, this action brought by the 
use plaintiffs cannot be rnaintained, and the défendant could set up the 
fact by what would be, in substance, a plea in abatement, and the sum- 
mary judgment asked for could not prôperly be entered. 
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Tlie point raised, however, is not precisely this, but a much sharper 
one. There is no averment of the f act that a suit was commenced by 
the United States within the six months, but we are asked to hold that 
the statement of claim is insufficient because the pendency of such ac- 
tion is not negatived therein. This we cannot do. 

A gênerai principle of pleading is^that the existence of a fact must 
be averred by the party upon whom rests the affirmative and that 
a négative need not be pleaded. The jurisdictional fact upon which tha 
right of action in this respect is granted is that the action cannot be 
commenced at the instance of the subcontractor M^ithin six months, nor 
af ter a year f rom the date of final settlement between the United 
States and the gênerai contracter. Thèse f acts are averred in the state- 
ment of claim, and there is ho presumption that the United S'tates bas 
brought its suit. Indeed the issùànce of the certificate provided by 
the act itself négatives the fact of action by the United States because, 
under the provisions of the act, it is only to issue where no such action 
has been brought. The procédure contemplated by the act of Con- 
gress is somewhat anomalous. A logically evolved system is that which 
pertains to suits on officiai bonds under the Pehnsylvània practice un- 
der which judgment may be taken on the bond against the défendants 
and then tïie use plaintiffs be Brought upon the record by suggestion 
and the amount of each of their clainis thereunder found through sci. 
fa. proceedings. The anomaly suggested is in the entry of more than 
one judgment in the action and thereby having several judgments each 
in favor of a différent use plaintiff. The authority for it is found in 
the statute, and such a practice under this act of Congress has been 
fully sanctioned. 

[7] It only remains, therefore, to détermine the sum for which judg- 
ment should be entered. The only controversy in this respect is over 
the question of interest. The argument addressed to us against the al- 
lôwance of interest seemingly proceeds by ignoring the distinction be- 
tvi'een the allowance of interest on the pénal sum of the bond as against 
the surety artd the allowance of interest on the debt due by the contrac- 
t'or to the use plaintiff wherç the total sum for which the surety is held 
to be liable is less than the amount of the bond. As between the gên- 
erai contracter and the subcontractor, the latter is entitled to interest 
on the amount due him f rom the time it became payable. When the 
amount of the indebtedness to the use plaintiff is ascertained, the obli- 
gation which rests upon the surety under his bond is to pay it. 

The cases to which we hâve, been refêrred as authority for the dis- 
allowance of interest are cases 'in which interest was claimed as against 
the surety on the amount of tbe bond. Such interest does not begin to 
run until default, and default does not arise until the aggregate 
sum to be paid is determined. The gurety is given the right to with- 
hold payment until the total amount to be paid is known, so that it may 
then exercise the f urther right given it of paying the pehal sum of the 
bond for pro rata distribution among the use claimants in the event of 
the aggregate claims exceeding the bond in amount. This distinction is 
pointed out in American Surety Go. v. Lawrenceville Co. (C. C.) 110 
Fed. 717. 
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The rule for judgment is made absolute for the part of the claim as 
towhich the affidavit of défense is adjudged to be insufficient, damages 
to be assessed as f oHovvs : 

Amount of contract cluim $1,225 00 

Less set-off 183 38 

Balance ?1,(M1 62 

Interest on $937.45 (90 per cent.) from July 31, 1913, and on $104.17 
(10 per cent.) from March 23, 1914, and plaintiflf has leave to enter 
judgment in accordance herewith, and to proceed to trial for the bal- 
ance of plaintifiE's claim. 



TRIUMPH ELECTRIC CO. v. THULLBN. 

(District Court, E. D. Pennsylvania. August 10, 1915.) 

No. 1143. 

L Specific Performance ®=1, 4 — Contbacts Enforceable— Geounds. 

A party seeking spécifie performance of a Contract, and assertlng a 
breach by the adverse party to the contract, must, to obtain relief, show 
that his right Is so clear that the déniai of it by the adverse party af- 
fronts against good conscience, and calls for a decree prayed for, and that 
the party has no other adéquate remedy, though formai technical grounds 
of équitable jurisdiction exist. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dlg. §g 1, 
4 ; Dec. Dlg. <S=>1, 4.] 

2. Master and Servant <®=>62 — Conteact of Bmplotitënt— Assïgnment of 
Patents. 

A contract of employment, terminable at the will of the employer, bormd 
the employé, while in the employ, "in the event of any design by him ca- 
pable of belng made the subject-matter of a patent," to assign the applica- 
tion and patent to the employer; but the agreement to assign should not 
apply to any patentable design which the employer might discover, çot 
applicable to the line manufactured by it. The employé was discharged, 
but before his disc-harge he had perfected an invention and had applled 
for a patent. The shop work involved was done by the employer at the 
employ6's expense. The expense of securing the patent was pald by the 
employé, and the patent was issued after the termlnatlon of the employ- 
ment. The purpose of the invention was to automatically control elec- 
trie motors. The employer was a manufacturer of generators, or dyna- 
mos, and motors. It bought from others the control apparatus, and what 
It manufactured and what it bought were sold together as unlts, Some 
years before the employment the employer had manufactured control 
apparatus, and after the terminatlon of the employment the employer 
made switchboards for use wlth generators. Held, that the contract, tn- 
terpreted in the ligbt of conditions existing when made, did not blnd the 
employé to assign to the employer the patent 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 71 ; 
Dec. Dig. <S=»62.] 

In Equity. Suit by the Triumph Electric Company against Louis 
H. Thullen. Heard on bill, answer, and proofs. Spécifie relief pray- 
ed for denied, with leave to plaintiff to hâve the cause transferred to 
the law side of the court, or for relief under the gênerai relief prayer. 

See, also, 209 Fed. 938. 

©=For other cases see saine topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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Henry N. Paul, Jr., of Philadelphia, Pa., and Edwards, Sager & 
Wooster, of New York City, for plaintifï. 

Furth, Singer & Bortin, J. Bonsall Taylor, and E. Hayward Eair- 
banks, ail of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The piirpose of this bill is to en- 
force spécifie performance of a contract. The contract is one between 
an employer and employé. The décision of the case involves a find- 
ing of the rights acquired by the employer in an invention made by 
the employé, 

The défendant is an engineer of expérience, possessing the ability 
called for by the position he filled. He entered the plaintiff's em- 
ploy November 22, 1909, under a contract of that date, which is the 
basis of the plaintiff's claim of right. During the time of his em- 
ployment he conceived the idea of an improved apparatus for auto- 
matically controlling electric motors. Letters patent did not issue 
until August 19, 1913. The application and grant of letters patent 
having corne to the notice of the plaintiff, it demanded to hâve the 
patent assigned, and, upon defendant's refusai, has filed this bill. 
The pertinent provisions of the contract upon which this demand is 
based are that the défendant wpuld dévote himself to the interests 
of the plaintiff, and "while in its employ, in the event of any design 
being capable of being made the subject-matter of a patent applica- 
tion, such application and patent shall be assigned to the company." 

The défendant dénies the plaintiff's claim of ownership of this in- 
vention. This déniai is based upon a further provision of the con- 
tract that the agreement to assign did not apply to "any patentable 
design" which the défendant might "discover, not applicable to the 
line manufactured by" the plaintiff, and the asserted fact that this in- 
vention is outside of the employer's line of manufacture. There is 
a îurther déniai of plaintiff's right to the équitable remedy invoked 
by this bill, on the ground that this is a deprivation of defendant's 
right, confirmed by the act of Congress, to hâve the facts, from which 
the, légal rights of the parties flow, tried at law, and that neither the 
relations of the parties nor the certainty of the contractual obliga- 
tions of the défendant are such as to confer upon plaintiff the right 
to the extraordinary relief sought. 

[1] The case is of that type in which the opposing positions of 
the parties may each be plausibly supported by arguments based upon 
gênerai principles and by a référence to précédents. On the whole, 
however, it seems the more satisfying conclusion to refuse the inter- 
position of a chancellor and leave the parties to the assertion of their 
légal rights. In the first place, the case is one of an asserted breach 
of contract. This suggests an action for damages. A right springing 
from contract may be so clear that the déniai of it by a défendant may 
be an affront to good conscience and call for a decree to enforce its 
performance. It may further be that no other remedy will answer 
the ends of justice. Each of thèse grounds of chancery jurisdiction 
implies an exception to the gênerai rule. The first recognizes that 
the existence of the right withheld must clearly appear, and the act 
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of withholding must hâve in it something of the élément of the un- 
conscionable. The latter is dépendent upon the former, although it 
may go also to the measure of redress and the ascertainment of the 
amount. 

It must, of course, be admitted that formai technical grounds of 
équitable jurisdiction hère exist. The title asserted is an équitable 
title, and the relief prayed is through a purely équitable remedy. The 
basis of the whole case is none the less, as already stated, a contract 
and its averred breach. It is not enough that a court of equity has 
jurisdiction and a chancellor the power to interfère. No complainant 
can successfully assert a right to such interférence. A litigant has 
a right to his action at law. He has none to équitable relief through 
chancery forms. The most he has is a justified expectation that a 
chancellor will grant such relief, if grounds for it exist. The légal 
right, as has been stated, must be shown. In some cases, if his right 
is doubtful, he must first establish it at law. Even then more is re- 
quired of a complainant than the mère possession of a légal right. If 
that is ail he has, he is left to its assertion. Before a decree in equity 
will be awarded, the défendant must be convicted of an offense 
against equity, or the plaintiff be without other adéquate remedy. 
Thèse doctrines hâve the sanction of abundant authority, récognition 
of which is given in Dalzell v. Dueber, 149 U. S. 315, 13 Sup. Ct 
886, 37 h. Ed. 749, Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 
975, and Colson v. Thompson, 15 U. S. (2 Wheat.) 336, 4 L. Ed. 253. 

[2] What are the facts hère? The parties had a contract of em- 
ployment which the défendant thought gave him the right to employ- 
ment for a year. The plaintiff treated it as an employment at will 
and discharged the défendant. The latter then brought his action. 
The court held the employment to hâve been terminable at will and 
and entered judgment accordingly. Before his discharge the défend- 
ant, had perfected the invention now claimed by plaintiff and had 
applied for letters patent. The shop work involved was donc by 
plaintiff at defendant's expense, a bill for which was rendered and 
paid. The expense of securing the patent was likewise paid by de- 
fendant. The patent issued after the employment had ended. The 
gênerai purpose to be met by the invention is to automatically control 
electric motors. Its opération in connection with electrically driven 
feed carriages for saws will show its claim to utility. It is apparent 
that, when the substance to be sawed présents a large section through 
which the eut is to be made, it should be fed to the saw more slowly than 
when a relatively small section is presented. By means of the system 
of control which the défendant inyented, the speed is regulated by 
coupling the action of the motor which drives the saw with the action 
of the motor which propels the carriage, so that as the load on the 
one is increased the speed of the other is decreased. There is a 
like related action in reverse. This system of control is especially 
"applicable" — to quote the phrase in the contract — to feed carriages 
for saws. It is not, however, limited to such use, but in the words of 
the application is a "control system for ekctric motors." 

The business of the plaintiff is to manufacture generators, or 
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dynamos, and motors. It manufactured motors to drive ail kinds 
of motor-driven machinery. It furnished to its customers the means 
of supplying themselves with electric power, and of applying that 
power to the driving of machinery or other applied use of electric 
force. The motors were furnished ready for use. This included ail 
auxiliary devices for applying, releasing and regulating the current. 
A gênerai word which is expressive of their différent functions (be- 
side its use as a technical engineering term) is the word "controller." 
In their more, technical sensé the terms applied to such apparatus are 
starters or controllers, when referred to motors, and rhéostats, when 
used with generators. A number of years before this contract was 
entered into, the plaintiff had made thèse devices. Afterwards, for 
commercial reasons, it purchased them from others. Just before 
1909 it had made a starter for an alternating current motor, and the 
manufacture of this was continued. It also supplied and has since 
manufactured switchboards, which may be part of what may be 
termed the generator unit in use. The plaintiff's business was also 
to repair and overhaul and to act as a trouble finder and remover for 
any of their customers who met with difficulties in operating ma- 
chines driven by electricity. The évidence, however, justifies the 
finding that this division or classification of the business of the plain- 
tiff was recognized. It manufactured generators and motors. It 
also bought from others the control apparatus which went with them. 
What it manufactured and what it bought, it is true, were then sold 
together as units, but the distinction notwithstanding existed. < 

This prélude, which has been already unduly lengthened, brings us 
to the query of whether the invention of such auxiliary devices is 
within the terms of this contract. In the effort to find the meaning of 
the contract, we hâve the fact that the language employed is that of 
the plaintiff. The pivotai point is the thought meant to hâve been 
expressed by the concluding sentence. After the event, criticism of 
what was donc before is never gracions and seldom just. We do not 
mean it as a criticism, but merely note the circumstance that, in view 
of the controversy which has arisen, the words used in the sentence 
quoted were not happily chosen. Was it intended that patents relating 
to control apparatus should be the property of the plaintiff, or was 
its ownership to be limited to generators and motors ? In the light 
of the distinction between control apparatus, which it bought, and 
generators and motors, which it manufactured, the use of the latter 
word at least introduces an ambiguity. 

The mère reading of the contract would call for a broader view of 
it. Indeed, the distinction adverted to, when first suggested to the 
mind, seems almost finical. We hâve been compelled, however, to 
make the finding from the testimony of the chief witness for the 
plaintiff. His testimony was not onïy frank and candid, but clear- 
cut as well. He seems to hâve been impelled to state the distinction 
by his transparent truthfulness. He should be given further crédit 
for appreciating the at least possible value of the fact, because he stated 
also that some years before the défendant was employed the com- 
p-iny had manufactured control apparatus, and after the relations be- 
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tween the company and the défendant had been severed ît had made 
switchboards for use with generators, and bas continued to manu- 
facture them. It is clear, however, that the contract must be inter- 
preted în the light of conditions existing when ït was entered into. 

We do not feel called upon to interpret this contract further than 
to State the conclusion reached that we cannot fînd it was the intend- 
ment of the défendant that patents relating to control devices, as 
distinguished from generators and motors themselves, sho|uld be 
assigned to plaintiff, and, in the absence of such a fînding, we must 
refuse the spécifie relief prayed for, vvhich is to enter a mandatory 
order that the défendant assign this patent to plaintiff. 

We do feel called upon to state, however, that the évidence intro- 
duced by each of the parties tending to impeach the good faith of the 
other has failed in its purpose. There is no occasion to discuss it ïn 
détail, nor to refer to the interprétation which each side to the con- 
troversy is wrongly asserted by the other to hâve placed upon this 
contract incohsistent with the one now advanced. The view of the 
case above expressed would call for a decree dismissing the bill under 
the former equity rules. The case is, however, within the spirit of 
rules 22 and 23 of the présent rules. Further than this, there is a 
prayer hère for gênerai relief. No other decree than spécifie perform- 
ance has, however, either been asked for or discussed, and we do not 
feel free to make it. 

The disposition now made of the case is to grant leave to plaintiff 
to ask to hâve the case transferred to the law side of the court, or for 
relief under its gênerai relief prayer. If no such action is taken within 
30 days, défendant may submit a decree in accordance with this opinion. 
It should, perhaps, be added that the decree of the court awarding a 
preliminary injunction, of which we bave been reminded, was con- 
fined to preserving the rights of both parties, and a construction of 
the contract was expressly withheld until final decree. 



MUERAY et al. v. SOUTHERN PAC. CO. 
(District Court, S. D. Californla, S. D. May 24, 1915.) 

1, Carriers <g=3.S03 — Injuries to Passengers— Négligence. 

A brakeman, wlien informée! tliat a passenger desired to allght at a 
station and go to a tiotel ttiere, informed liim tliat the station was on one 
side of tlie track and the hôtel on the other, and that when the train 
reached there he would show the passenger where to get off. The brake- 
man, on the train reaching the station, at or about the tlme he opened 
■ the door leading down to the steps of the car, said to the passenger, "There 
is your hôtel." The pas.senger alighted while the train was in motion, 
and was in.iured. Held, that the carrier was not guilty of any négligence, 
for the coiiduct of the brakeman was not an invitation or instruction to 
the passenger to alight, nor an inducement to the passenger to get into a 
place of danger causing him to fall from the car. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1216, 1218, 1224, 
1226-1232, 1234-1240, 1243 ; Dec. Dig. <S=>303.] 

<fe=sFor other cases see sams topic & KKY-NUMBER m ail Key-Numbered Dlgests & Indexes 
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2. Carriers <g=»333 — Pabsengees — Conteibutort Négligence. 

A passenger, who alighted on a dark night from a train movlng at con- 
sidérable speed, and who was unfamlllar with tlie condition of thé ground, 
and who was incumbered with a grip in onc hand, was guilty as a matter 
of law of contrlbutory négligence, precluding a recovery for injuries sus- 
talned. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. |§ 1385, 1386, 1388- 
1397 ; Dec. Dig. <S=333.] 

At Law. Action by Mary Murray and another against the Southern 
Pacific Company. Judgment for plaintiffs set aside, and motion for 
new trial granted. 

Théodore A. Bell, of San Francisco, Cal., and Milton K. Young, of 
Los Angeles, Cal., for plaintiffs. 

W. L Gilbert and W. I. Foley, both of Los Angeles, Cal., for de- 
fendant. 

BLEDSOE, District Judge. In this case, upon a trial, a verdict was 
rendered in the favor of plaintififs in the sum of $5,000, as for the death 
of plaintiff's intestate, and motion is now made for a new trial by the 
défendant. After careful considération of the motion, I believe that 
it would resuit in substantial injustice being donc to the défendant to 
permit the verdict to stand, and therefore I am moved to grant the 
motion of défendant setting aside the verdict herein. 

Plaintiff's intestate was killed while ahghting from one of defend- 
ant's trains at Santa Margarita, in this state. Murray, the deceased, 
was traveling with a companion from San Francisco to Santa Margari- 
ta, and arrived at the latter station about half past 11 at night. The 
most favorable évidence to plaintifï's contentions in the case is that 
furnished by Murray's companion, a witness named Moran, and he 
testifies to the effect that he and Murray were sitting in the smoking 
car, and that Murray and the def endant's brakeman recognized one an- 
other as old acquaintances, and Murray informed the brakeman that 
he and the witness, Moran, desired to get ofï at Santa Margarita, and 
wanted to go to the Santa Margarita Hôtel, to which the brakeman re- 
plied : 

" 'The Santa Margarita Hôtel is on the opposite side from the station. The 
station is on the left side, and the Santa Margarita Hôtel is on the right-hand 
side, and when we get tliere I wlU show you where to get off.' So that was 
about ail of the conversation I paid attention to there, for that was ail I was 
Interested in." 

The witness then continued : 

"The whlstle blew, and very soon afterwards Mulville, defendant's brake- 
man, came in from the rear of tlie smoker, and came down, and called and 
beckoned to us, and says: 'This is where you fellows get ofC.' We went back 
to the rear end of the smoker, and Murray was flrst, and I foUowed him. The 
brakeman was ahead of Murray. He opened the gâte, the trap, and the door, 
on tlie forward end of the coaeh immediately behind the smoker, or at the rear 
end of the smoking car, as we hâve référence to, and he pointed out and said, 
'There is your hôtel up there,' and he left at once, and went to the front end 
of the smoking car. Murray started down tlae steps, and the train was slowing 
down, and in fact it was just gUding along, and I was going down after him ; 
but I knew that he was very close to the bottom — must bave heen on the last 

<g=3For other cases see same topic & KEY-NTJMBBR In ail Key-Numbered Dlgests & Indexes 
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step, and I happened to glance up and saw the light from the car window ont 
on the gro'jnd, and I saw we were going qulte fast, a great deal faster than I 
ever thought we were going, and Murray at the same time made an effort to 
step or get off, or something, and I called to him, and it was too late ; he was 
overbalanced, and he went off. He had a grip in his left hand, and had hold of 
the hand-hold on the right-hand side. He went to go off, and as I called to 
him, of course, his grip came down, and he would let it rest on the step, and 
then piels; it up, and he raised his foot to go off, and he started straight back, 
and the grip swung out, and his left hand swnng around, and he just went as 
quiclî as that (snapping fingers) ; he was gone. His back was toward the 
engine when he f ell. When the brakeman pointed out to him and sald, 'There 
is your hôtel,' I was immediately back of Murray. We were ail pretty well 
crowded on the platform there. The brakeman was down the steps a ways, 
and he had to stoop down to point to it, when we were coming in to it. We 
hadn't got abreast of it. I saw lights, but I couldn't distingiiish which one 
he was pointing out to. It was dark ; you couldn't see a thing there. It was 
very dark, excepting where the lights of the train. * • * It was too dark 
to see the ground immediately below the step. The only reason why I knew 
that Murray was making a mistake was because I got a glimpse of the ground 
from the lights of the car Windows down below, the way It would shine out 
below. » * * I saw then it was going much faster than — Over on the 
Street there were lights, but the street la a considérable distance from the car 
tracks. I believe they are coal oil or gas lights. They were very dim ; they 
did net flash on the ground ; there was no light immediately in front of the 
steps when he stepped off — absolutely. The brakeman puUed up the trapdoor 
flrst and swung that back, then he opened the door, the outside door, of the 
car ; he was in a hurry at the time. He immediately left After I saw Mur- 
ray disappear, I went down the steps, and got off, and ran back along untll I 
found him. He was unconscious and died before regaining consciousness. 
* * * At the time Murray got off, the trapdoors and vestibule doors on 
the right-hand side of the train were closed. I do not know if they were 
opened at ail. The train had not corne to a standstill when I got off. Up to 
that time the doors on the station side between the smoker and flrst coach had 
not been opened, to my knowledge. They were not opened at the time Murray 
started to descend. Murray was a large man, 5 feet 11 inches high, and 
weighed about 230 pounds, a great, big, strapping man. • • • There was 
no platform provided for passengers aligliting where Murray attempted to 
alight ; the ground was just the same as you will get along any railroad track 
where they haven't made provisions for passengers to get off — ^just like any- 
where along the last 50 miles back. • » * Murray was standing as close 
to the step there as he could, when the brakeman said, 'There is your hôtel up 
there.' I was standing about on the bmnpers, just between the cars, or per- 
haps a llttle bit over on that car that foUowed the smoking car. The brake- 
man was down on the steps. He pointed up, because we hadn't got up there 
yet. lîe leaned out and pointed up to the hôtel, where we could see the llghta 
of the hôtel. He says, 'There is your hôtel,' The brakeman then got out ; he 
was in a hurry. That is ail the conversation I heard on the platform by any 
one. * * * Before we reached the station he pointed out the hôtel on the 
opposite side of the station, saying, 'There is your hôtel.' Then he tumed and 
walked away after he opened the vestibule door. He didn't say anything about 
getting off, which side we should get off on, while we were on the platform ; 
just opened the door and walked away. Murray then descended the steps 
with bis grip in his left hand. * * • The train was going perhaps 12 
miles an hour, perhaps more ; I could not tell. I happened to look out. I was 
standing back from the steps, and I had to glance up that way to where the 
light was cast out of the car window, and there I saw the ground. I saw 
Murray step off; he stepped like he thought there was another step or the 
ground. I think the train was going 12 miles an hour, fuUy that He heard 
my warning, and tried to recover himself. I was standing behlnd him. As 
soon as I saw the rapidity with which the train was movlng, I saw it was 
dangerous, and I knew it wouldn't do for him to attempt to alight, and I 
called to him. He tried his best to recover himself, but he could not get back. 
The train ran about seven coaehes from where he got off." 
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[1] Plaintiff's contention at the trial was that défendant was 
guilty of négligence, in that the words and conduct of its brakeman 
constituted an invitation or instruction from him to the deceased to 
aUght from the train at the time and place at which he attempted to 
alight, and, such place being a place of danger, it was neglect for the 
brakeman thus to indicate to the deceased the duty of alighting thereat, 
With respect to this, however, it is difficult to see how the suggestion 
made by the brakeman could be construed into a request or invitation 
by him for the deceased to alîght at the précise time and place at which 
the accident occurred. It will be noticed from the testimony of de- 
ceased' s companion that there was no direction on the part of the 
brakeman that Murray should alight, no suggestion so to do, and the 
most that was sâid and donc was the statement by him to Murray, 
"There is your hôtel," at or immediately subséquent to the time when 
he opened the door leading down to the steps of the car. The brake- 
man's statement to the deceased, in the light of the circumstances as 
they existed, and assuming that the deceased exercised the due and or- 
dinary care which was required of him, amounted to no more than an 
invitation or request to alight at a time when the movement of the train 
would make it safe for him so to do. His companion, Moran, stand- 
ing behind him, observed that it was dangerous to attempt to alight at 
the time he actually did, so he, therefore, must hâve observed the same 
conditions that Moran observed, there being no évidence to the con- 
trary, and he must hâve understood, even if he took the brakeman's 
statement as an invitation to alight, that it was dangerous for him so 
to do, and he should bave ref rained from alighting at that time. 

[2] It is probably true, as contended by plaintifï, that it is not nég- 
ligence per se for a passenger to alight from a train while the train is 
moving. The présence or absence of négligence in such a case would 
dépend upon the concomitant circumstances. The Suprême Court of 
Califomia in Carr v. Eel River Raihvay Company, 98 Cal. 366, ,33 Pac. 
213, 21 L. R. A. 354, approved of an instruction to the effect that: 

"Ordinarily a passenger would be held not to be justified In getting offl the 
train whlle it is In motion, except at liis own risk. Unlesa the train is moring 
very slowly, and tlie circumstances are specially favorable, It would be deemed 
prima facie négligence." 

Construing this instruction f urther the court saîd : 

"A passenger's aot in jumping from a moving train may be grossly négligent, 
and thereby release the carrier from ail liability, notwithstanding it was donc 
at the suggestion or upon the assurance of safety by the employé. The 
employé's advice at the moment is in no sensé concluslve upon the passenger 
as to his négligence or uouuegligence in jumping from the train. Like every 
other elrcumstance surrouuding the transaction, it casts some light upon the 
8Cene, and thereby aids the court, accordlug ta the power and brilliancy of 
its light in each particular case, to détermine what a careful, prudent man 
would hâve done, plaeed in the position of the unfortunate passenger. • • « 
The earlier cases in many instances recognize the prlnciple of négligence per 
se in alighting from a moving train, but modem authority to a great estent 
las suppïanted that doctrine with broader vlews upon the question." 

Surely in the case at bar there were no circumstances "specially 
favorable," as ref erred to by the Calif ornia Suprême Court, which 
vvould tend to rcmove the prima facie impression of négligence, caused 
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by one who assumes the risk of attempting to alight f rom a moving 
train. On the contrary, the circumstances herein were to my mind 
more than ordinarily unfavorable. The night was dark, the train was 
moving at a considérable rate of speed, and the deceased was entirely 
unfamiliar with the condition of the ground upon which he was to 
alight. In addition, he was incumbered with a grip or valise in one 
hand. The danger of attempting to alight under such circumstances 
was obvious to his companion, who was behind him, and it must hâve 
been obvious to him. To attempt to alight in the face of such danger, 
and in the face of such unpropitious circumstances, was substantially 
to take his life in his own hands. 

The suggestion is made by plaintiff's counsel that he may not hâve 
noticed his position and danger, or that he may hâve lost his hold upon 
the car, and hâve fallen off accidentally. There is no proof, however, 
to support the inference that he fell oS accidentally. In any event, 
there was nothing in the conduct of the brakeman to justify him in plac- 
ing himself in, or permitting himself to get into, a place of danger, 
which by the use of the most casual observation and prudence upon his 
part could hâve been plainly obvious to him. I can comé to no other 
conclusion than that the death of plaintiff's intestate was due to his want 
of care, and that to permit the verdict of the jury to stand, and the 
défendant to be holden responsible therefor, would be to give counte- 
nance to a manifest and profound injustice. 

For thèse reasons, the motion for a new trial is granted, and the ver- 
dict and judgment heretofore rendered are hereby set aside. 



TINITBD STATES v. PHILADBLPHIA & R. ET. CO. 

(District Court, B. D. Pennsylvania. July 29, 1915.) 

Nos. 1&-20. 

1. Cbiminal Law <®=9281 — Pleas in Abatemejit— Grounds— Demukreb. 

That accused, flling pleas in abatement to an indietment on the ground 
of irregularities in the constitution and summoning of the grand jurjv 
had presented his objections to another district judge on challenge to the 
array before indietment, and that his objections had been ovenuled, may 
be the subject of repllcation, but is not available on demurrer to the 
pleas. 

[Ed. Note. — For other cases, &ee Criminal Law, Cent. Dig. § 652 ; Dec. 
Dig. .©=3281.] 

S, Cbiminal Law <@=>280 — Plea in Abatement— Gbounds. , -, , 

A plea in abatement to an indietmeut on the ground of the production 
of documentary évidence in violation of the professional privilège of 
counsel for accused and of the right^ of accused under the fourth amend- 
ment to the Constitution, which shows a comijulijory production, by the 
chief clerk of the légal department,of .acciised, .of records, documents, and 
confidentlal papers of accused and ia.^ihe officiai custody of the chief 
clerk, in which they were placed by, ooùnsel for accused for use in the 
préparation o;E défense of accused tp the offense charged in the Indiet- 
ment, is insufficient to. bring the matter within Copst. V. S. Amend. 4, re- 
lating to unreasonable seajches and s'eizures. 

[Ed. Note. — ^For other cases, see Criminal Law, ,0^nt Dig. §| 645-651 ; 
Dec. Dig. <S=5>280.] 

- — '• — — '-^~- — *^ ' — ' — '■ ' — ' — ' — ' j '■ [ ' / — — 

^=»For otlwr cases see same topic & KEY-NUMBER in ail Ke;r-Nutnbered Digests & Indexes 
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8. WiTNEssES <g=304 — Self-Incrimination— Privilège. 

The right, under Const. TJ. S. Amend. 5, to refuse to Incrlmlnate one- 
self, Is purely a Personal privilège of an Individual witness, and is net 
wltiaout the aid of the fourtli amendinent to be extended to a corporation 
defeadant. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1051, 1052; 
Dec. £)lg. cg=3304.] 

4. Ceiminal Law <g=>280 — Plea in Abatement— Callinq of Unsworn Wit- 

ness. 

A plea in abatement to an Indlctment for calling an unsworn witness 
before the grand jury, but wliicli does not aver that the witness testifled 
witliout being sworn according to law, is insufficient. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651; 
Dec. Dig. ©=>280.] 

5. Criminal Law <S=3280 — Plea in Abatement— Présence or Unauthorizbd 

PEeson in Grand Jury Boom. 

A plea In abatement tô an indlctment because of the présence of a per- 
son not authorlzed by law in the jury room is insufficient for not spe- 
eiflcally averring the capaclty In which the person aeted while so présent. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. ®=280.] 

6. Criminal, Law <S=>280 — Plea in Abatemen'i>-6rounds— Production of 

Impboper.Documentary Evidence. 

A plea In abatement to an indlctment because of the production of 
improper documentary évidence before the grand jury is insufficient for 
f ailing tp allège that there was no other compétent évidence to warrant 
the finding of the indlctment 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. <Ê=»280.] 

7. Criminal Law ®=>280 — Plea in Abatement — Grounds — Possession op 

Stenographic Notes or Testimont Before Prior Grand Jury. 

A plea in abatement to an indlctment on the ground of the possession 
by the United States attorney, or his assistant, of stenographic notes of 
testimony tahen before a préviens grand jury, Is insufficient, where it 
does not aver tliat thé grand jury considered the notes, or that any one 
called their attentioa to any fact §et out therein. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. ®=>280.] 

8. Ceiminal LaW «©=3280 — Plea in Abatement — Geounds-^Irrelevant Opin- 

ion Evidence. 

A plea in abatement to an indlctment because of the asking of witnesses 
questions as to Irrelevant opinion évidence is Insufficient for failing to 
aver that the witnesses answered the questions. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651; 
Dec. Dig. ®==>280.] 

0. Criminal Law ©=5280 — Plea in Abatement— Grounds— Improper Pro- 
duction or Testimony. 

A plea In abatement to an indlctment whlch avers the Improper pro- 
duction before the grand jury of a photographie copy of a demurrage 
tarife, alleged to hâve been in force during the time set forth in the in- 
dlctment, and that the United States attorney Improperly questioned 
witnesses to show that accused violated the tarife, though the attorney 
knew that the tarife was not the tarife flled with the Interstate Commerce 
Commission and was not the tarife covering the shlpments during the 
times set out In thë indlctment, but that another tarife was filed and was 
then In force, goes to the want of proof of the copy as évidence, and its 
irrelevancy basèd on the time during which the tarife was in force, but is 

^ssFor otber cases se» same topic & KI^Y-NUMBER in ail Key-Numbered Digesta & Indexes. 
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Insufflcient for want of averment that other tariffs were not produced or 
that there was not other légal évidence on wbich the grand jury could 
flnd the indictment 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 645-651; 
Dec. Dig. ■®=»280.] 

10. Grand Jury <S=326— Powers— Inqtjisitoeial Pbocebdings. 

The grand jury possesses the broadest kind of inquisitorial powers and 
has jurisdlction to proceed without any spécifie charge against any one. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§64, 65; Dec. 
Dig. ®=»26.] 

11, Criminal Law <S=5ll66 — Evidence befoeb Grand Jury— Review— Préj- 

udice. 

While the prosecuting officer conducting a proceeding before the grand 
jury is presumed to be familiar with the rules of évidence, and while 
he must take care that no inadmissible évidence is received, yet the court 
wlU not review the testimony taken before the grand jury in the same 
manner as before a petit jury on motion for new trial, and will not re- 
view the conduct of an officer in his présentation of évidence unless ac- 
conipanied by some impropriety by which the grand jury is shown to hâve 
been influenced to the préjudice of accused, or of such nature that préj- 
udice will be presumed. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3100-3102, 
3107-3113; Dec. Dig. (S=ï1166.] 

The Philadelphia & Reading Railway Company was indicted. On de- 
murrers to pkas in abatement. Overruled in part and sustained in 
part. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. S. 
Atty., both of Philadelphia, Pa. 

Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. Pleas numbered 1 to 10, inclusive, 
are identical as to each of the three indictments. To indictment No. 

18 additional pleas Nos. 11 and 12 and 13 hâve been filed, and plea 11 
to indictment No. 19 is identical with that filed to indictment No. 20. 
Pleas Nos. 1, 2, 3, and 4 to each indictment relate to irregularities in 
the constitution of the grand jury and summoning of the grand jurors. 
Nos. 5 and 6 to the production of documentary évidence in alleged 
violation of the professional privilège of counsel for the défendant and 
of the rights of the défendant under the fourth and fifth amendments 
to the Constitution. No. 7 relates to calling an unsworn witness. No. 
8 to the présence of a person not authorized by law in the jury room. 
No. 9 to the production of improper documentary évidence. No. 10 
to the possession by the United States attorney or his assistant of sténo- 
graphie notes of testimony taken before a previous grand jury. Nos. 
11, 12, and 13 to indictment No. 18 relate to asking witnesses questions 
as to irrelëvant opinion évidence. Plea No. 11 to indictments Nos. 

19 and 20 relate to improper production of a photographie copy of a 
tarifï alleged to be improper and irrelevant as évidence. 

[1] The district attorney has called the attention of the court to the 
fact that the questions raised by pleas Nos. 1, 2, 3, and 4 \yere decided 
adversely to the défendant by Judge Dickïnson upon challenge to the 

^ssFoT otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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array before the indictments were présentée! to the grand jury and 
that thèse questions are therefore res judicata. 

If the défendant has had its day in court and full opportunity to 
présent its objections, and this court by Judge Diclcinson has disposed 
of its challenge, such fact might hâve been the subj-ect of replication ; 
but is net before the court on the demurrers. I am not convinced that 
the pleas are bad upon their face upon any of the grounds set out in 
the demurrers. 

[2] The fifth and sixth pleas relate to the production under sub- 
pœna by Henry Kellerman, Jr., chief ckrk of the légal department of 
the défendant company, of records, documents, and confidential papers 
of the défendant and in the officiai custody of Kellerman, in which they 
were placed by counsel for thé cpmpany for use by them in the prépa- 
ration of the défense of the défendant to thèse proceedings. 

As I understand the ruling of the Suprême Court in the case of Haie 
V. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, reviewing the 
previous cases in their bearing upon the application of the , f ourth 
amendment to a requirement to produce papers under a subpœna dtices 
tecuni and holding that, under the circumstanœs in that case, the order 
for production of books and papers constituted an unreasonable search 
and seizure within the fourth amendment, the fifth plea, even giving 
efïect to what is inferéntially pleaded, does not sèt up sufficient facts 
to bring the averments in the plea within the doctrine of that case, nor 
is there sufficient set out to bring it within the décision of the Suprême 
Court in the case of United States v. Louisville & Nashville Railroad 
Company, 236 U. S. 318, 35 Sup. Ct. 353, 59 L. Ed. 598 (No. 499, 
October term 1914, decided February 23, 1915), in its ruling upon the 
production of confidential communications between attorney and 
clients. Jf the depositing of records, documents, and papers of the 
railway company with the chief clerk of the légal department for use 
by counsel is sufficient upon an avemient that the papers are "con- 
fidential" to justify the refusai of an officer of the corporation to pro- 
duce them, thena défendant railroad company may secure itself against 
the production of any documents bearing upon its transactions which 
involve violations of any of the laws relating to Interstate com.merce. 
It is not intended to be decided that, in a case where confidential com- 
munications between attorney and client are in the hands of counsel 
for the corporation, the refusai of their production under a subpœna 
duces tecum would not be justified.by reason of the, privilège of coun- 
sel. Facts rtecessary to bring it within that rule are not, however, suf- 
ficiently pleaded. Grant v. U. S., 227 U. S. 79, 33 Sup. Ct. 190, 57 L. 
Ed. 423. 

[3] The question of the rigbt of the government to çompel the rail- 
way company to incriminate itself by producing its records, documents, 
and papers. has not been decided by the Suprême Court in any case in 
which the corporations whose papeç^s were sought to be produced was 
the défendant charged in the indictment. As I understand the déci- 
sions, however, in Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. 
Ed. 652, Wilson v. United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 
L. Ed. 771, Ann. Cas. 1912D, 558, Wheeler v. United States, 228 U. S 
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489, 33 Sup. Ct. 158, 57 L. Ed. 309, and B. & O. v. I. C. C, 221 U. S. 
612, 31 Sup. Ct. 621, 55 L. Ed. 878, the right under the fifth amendment 
to refuse to incriminate oneself is purely a personal privilège of an 
individual witness, and is not without the aid of the fourth amendment 
to be extended to a corporation défendant. 
In Haie v. Henkel the Suprême Court said : 

"While an individual may lawfuUy refuse to answer Incriminatlng ques- 
tions unless protected by an Immunlty statute, it does not follow that a cor- 
poration, vested wlth spécial privilèges and franchises, may refuse to show 
its tiand when cliarged with an abuse of such privilèges." 

And in Wilson v. United States the court said: 

"That demand, expressed in lawful process, confining Its requlrements with- 
In the llmits vi'hlch reason imposes In the circumstances of the case, the cor- 
poration has no privilège to refuse. It cannot resist production upon the 
ground of self-criminatlon. Although the object of the inquiry may be to 
detect the abuses it has eommltted, to discover its violations of law, and to 
inflict punlshment by forfeiture of franchises or otherwise, it must submit Its 
books and papers to duly constituted authority when demand ia suitably 
made." 

And in Wheeler v. United States it was held that: 

"As against the corporation, the true owner of the books and papers, their 
production might lawfully be compelled, and that there was no self -incrim- 
ination of such offlcer, because he was not compelled to produce his prlvate 
books, but the books of the corporation, whieh were not within the protection 
given to the private books and papers of an individual." 

If I am wrong in the conclusion that a corporation is not protected 
f rom self-incrimination under the fifth amendment and the défendant 
is injured thereby, it will hâve its opportunity to hâve the question more 
definitely settled in a higher court. Under the authority of the cases 
cited, pleas 5 and 6 are held insufficient. 

[4] Plea No. 7 is insufficient, in that it is not averred that Henry 
Kellerman, Jr., testifi«d without being sworn according to law. 

[5] Plea No. 8 is insufficient in not specifically averring the capacity 
in which the person alleged to be présent aiding in the production of 
évidence before the grand jury was acting while so présent. 

[6] Plea No. 9 is insufficient because it does not allège that there 
was no other sufficient compétent évidence before the grand jury to 
warrant the finding of the indictment than that charged to be incom- 
pétent as not consisting of original records, documents, and papers 
properly admissible in évidence. Hillman v. U. S., 192 Fed. 264, 112 
C. C. A. 522; Chadwick v. United States, 141 Fed. 234, 72 C. C. A. 
343; McKinney v. United States, 199 Fed. 25, 117 C. C. A. 403. 

[7] The tenth plea sets up that the United States attorney or his as- 
sistant had in his possession within the grand jury room certain sténo- 
graphie notes of testimony of certain witnesses appearing before a 
grand jury at a prior term. There is no averment that the grand jury 
did consider or observe the notes or that any one called their attention 
to any facts set out in such notes. The statement that, by the pro- 
duction of the record, the attention of the members of the grand jury 
was called to the previouS considération of the matters then before 
them by a former grand jury of the court, is argumentative ; for 
T2ï> F.— l'O 
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from ail that appears in the plea the notes were in the possession of 
the prosecuting officer for his own us«, and there is no direct averment 
that the notes were presented to the grand jury for their considéra- 
tion. The plea must theref ore be held insufficient. 

[8] Pleas 11, 12, and 13 to indictment No. 18 are insufficient, in 
that it is not averred that the witnesses, of whom the alleged irrelevant 
opinion évidence was asked, answered the questions; so that there 
is nothing in the pleas to show that improper opinion évidence was 
introduced before the grand jury. It is entirely supposable from the 
averments in the pleas that, upon the questions being asked, the 
prosecuting officer realized the impropriety of attempting to introduce 
évidence which could hâve no légal bearing upon the guilt or in- 
nocence of the défendant and withdrew the question, or that the 
grand jury itself declined to hear the witnesses in reply on the 
the ground of the answers to such questions being immaterial and 
irrelevant. 

[9] The eleventh plea to indictments N(os. 19 and 20 avers the 
improper production by the attorney representing the United States 
before the grand jury of a photographie copy of a demurrage tariff 
alleged to hâve been in force during the time set forth in the indict- 
ment, and avers that the attorney then improperly questioned certain 
witnesses to show that the défendant had violated the tariff by failure 
to charge certain demurrage upon certain cars, although the attorney 
knew at the time that the tariff represented by the photographie copy 
was not thé tariff filed by the attorney with the Interstate Commerce 
Commission and was not the tariff covering the shipments during the 
times set forth in the indictment, but that another and différent tariff 
was filed with the Interstate Commerce Commission and was then in 
force, and by the terms and conditions of such tariff the charges made 
by the défendant were just and proper. This plea goes to the want 
of proof of the copy as évidence, its irrelevancy based upon the time 
during which it was in force, and the intention of the prosecuting 
officer in introducing it. As to the production of a copy of the 
tariff, it is entirely supposable under the averments in the plea that 
the original had been lost, or destroyed, and that the photographie 
copy was properly proved. It is entirely supposable that it was 
relevant by référence to it in a later tariff which may hâve been 
produced, or upon some other ground. Moreover, it is not averred 
in the plea that other tariffs were not produced or that there was not 
other légal évidence upon which the grand jurors could hâve found 
a true bill. There is no averment in this or in any of the other pleas 
relating to the évidence that the bill of indictment which the grand 
jury returned was framed at the time of the évidence before it was 
being produced. 

[10] The power of the grand jury extends to the broadest kind of 
an inquisitorial proceeding, and it may, before a bill of indictment 
is framed, investigate at the instance of the court, or the district at- 
torney, or at their own instance, a suspected or alleged crime, and 
détermine whether it bas been committed, and, if so, who committed 
it. The grand jury bas jurisdiction to proceed under its inquisitorial 
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powers without any spécifie charge against a particular person or 
corporation being before it, and it would be impracticable, as well 
as unwise from the standpoint of requiring the proceedings before 
the grand jury to be made public, for the court to pass upon every 
item of évidence introduced or considered before the grand jury. 

[11] While the prosecuting officer who is conducting the proceed- 
ings before the grand jury is presumed to be familiar with the rules 
of évidence and it is his duty to take care that no évidence is received 
that would not be admissible before the court upon the trial of the 
case (1 Wharton,'Crim. Law. § 493), there may be as many différ- 
ences of opinion among cbunsel as to what is and what is not ad- 
missible in proceedings before the grand jury as are apparent in trial 
before the court and a petit jury. Owing to the secret nature of the 
proceedings before the grand jury, however, and the fact that they 
need only be prima facie satisfied of the guilt of the défendant, it 
has been the recognized policy of the courts not to review the tes- 
timony taken before the grand jury in the same manner as before a 
petit jury upon a motion for a new trial, and not to review the 
conduct of the prosecuting officer in his présentation of évidence 
unless accompanied by some impropriety by which the grand jury is 
shown to hâve been influenced to the préjudice of the défendant, or 
of such nature that such préjudice will be presumed. 

The demurrers are Overruled as to the first, second, third, and 
fourth pleas to each indictment. As to the remaining pleas, the de- 
murrers are susta!ined. 



In re BKADLET. 

(District Court, K. D. Alabama, S. D. August 18, 1915.) 

No. 14121. 

1. Landlord and Tenant <g=>105, 199% — Liabilitt roE Rent — "Saloon." 

A lease of premises, made when It was lawful to sell Intoxicants, to be 
occupied and used only for the purposes of a sàloon, whlcli were In fact 
used for the sale of nonintoxieants, cigars, and tobacco, was not termi- 
nated by a subséquent law prohibiting the sale of intoxicants, as the word 
"saloon" includes a place for the sale of nonintoxieants as well as in- 
toxicants; and, as the destruction of the leased premises was partial 
and not total, there was no remission or apportionment of rent 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 
329, 330, 761 ; Dec. Dig. ®=>105, 199%. 

For other définitions, see Words and Phrases, First and Second Séries, 
Saloon.] 

2. Courts <g=366 — United States Courts— Décisions or State Coubts. 

Where a lease of premises for use only as a saloon was executed after 
décisions of the Alabama court of last resort that the prohibition law did 
not forbid the sale of nonintoxieants upon such premises and that the'ir 
sale did not release the tenant from rent, such décisions should be fol- 
lowed by the United States District Court in bankruptcy In determining 
the tenant's liability for rent. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. ®=>366.] 

®=3For otber cases see same topic & KEY-NUMBER in ail Key-NumberetJ Dlgests & Indexes 
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3. Attachment ®=3l61 — Levt— Possession of Peemises. 

A sherifl levying upon Personal property has the rlght to the temporary 
possession of the premises long enough for him, in tjie exercise of rea- 
sonable diligence, to inventory and remove for storage the property levled 
upon. 

[Ed. Note.— For other cases, see Attachment, Cent. DIg. §§ 457-459; 
Dec. Dig. ©=161.] 

4. LandloeI) and Tenant iS=>190 — Eviction— Levt of Attachment. 

An attachment and levy in aid of the collection of rent under whlch 
the sherlfif, after the flllng of a pétition In bankruptcy agalnst the tenant, 
without objection by the tenant and with the aequiescence of the land- 
lord's agent, locked the storehouse in which the tenant's stock of gooda 
was këpt, and surrendered possession to the recelver in bankruptcy ap- 
polnted the f ollowing day, dld not amount to an éviction, so as to defeat 
a clalm for rent. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. §§ 
765-769; Dec. Dig. ®==>190.] 

5. Landloed and TE^'ANT i©=»109 — Kent — Surrendee of Peemises. 

The tenant's suirender of the key of premises on demand of a sherlff 
attaching hls Personal property could not be construed as a surrender of 
the premises, nor could the sheriflf's acceptance of the key in the présence 
of the landlord's agent be construed as an acceptance of a surrender. 

[Bd; Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 350- 
360, 363-365, 368-371 ; Dec. Dig. <g=»109.] 

In Bankruptcy. In the matter of Ben R. Bradky, bankrupt. Péti- 
tion of Mrs. K. D. Wilcox, landlord, to review order of référée disal- 
lowing lien for rent. Pétition granted, and lien allowed. 

Needham Graham, Jr., of Birmingham, Ala., for petitioner. 
S. B. Stern, of Birmingham, Ala., for trustée in bankruptcy. 

GRUBB, District Judge. This is a pétition to review the order of 
the référée, ■ disaliowing the lien of the petitioner, Mrs. K. D. Wilcox, 
for rent of the premises occupied by the bankrupt. It is conceded by 
the trustée that the petitioner would be entitled to the lien but for two 
reasons : In the first place, it is contended that the lease contract was 
avoidèd by the going into efïect of the Alabama prohibition lav*^, which 
prevented the opération of saloons in Alabama after June 30, 1915 ; 
the lease providing that the leased premises should be occupied and 
used only for the purpose of a saloon. In the second place, it is con- 
tended that there was an éviction by the landlord of the tenant, through 
an attachment which the landlord caused to be levied on the personal 
property of the tenant situated on the leased premises, to satisfy the 
landlord's lien for rent. 

[1, 2j First. The lease contained a provision that the premises 
should be used by the tenant aë a saloon and for no other purpose. The 
use of them for the sale of intoxicating liquors was prohibited by the 
Alabama prohibition law, which went into effect July 1, 1915. The 
contention is that this had the effect to destroy the entire subject-matter 
of the lease, since the only purpose for which the premises could be 
used, as limited by the terms of the lease itself, was for the sale of in- 
toxicating liquors. Whether this contention is correct dépends upon 
the meaning to be given the word "saloon" as used in the lease. The 

(g=>For other cases see same topic & KEY-NUMBER in ail Key-Kumbered Digesta & Indexas 
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tenant's contention is that this word, as used in the lease, îs confined to 
a place where intoxicating liquors are offered for sak. The landlord's 
contention, on the other hand, is that the word "saloon" means a place 
where nonintoxicating liquors, as well as intoxicating liquors, are sold, 
togeth«r with cigars, tobacco, and cigarettes. If the word "saloon" ap- 
plies only to a place where intoxicating liquors are sold, inasmuch as 
such a place couid not hâve been legally operated after June 30, 1915, 
and inasmuch as the premis^es could hâve been, consistently with the 
terms of the lease, used by the tenant for no other purpose, they côuld 
not hâve been used by him at ail, and henee it is argued that the entire 
subject-matter of the lease was thereby destroyed. On the other hand, 
if the word "saloon" applied as -well to a place where nonintoxicants 
were sold, as to one where intoxicants were sold, then there would be, 
at most, but a partial destruction of the subject-matter of the lease, 
which would not excuse the payment of rent. It is conceded that the 
tenant in fact used the premises for the sale of nonintoxicating drinks 
and cigars and tobacco while he was in possession. 

The Suprême Court of Alabama, in the case of O'Byrne v. Henley, 
161 Ala. 620, 50 South. 83, 23 L. R. A. (N. S.) 496, has decided that 
îhe word "saloon" includes a place for the sale of nonintoxicants as 
well as intoxicants, and that a lease, in the terms of the one in this 
case, was binding on the tenant after the prohibition of the sale of in- 
toxicating liquors took effect in Alabama. The cas« of Griel Bros. Co. 
V. Mabson, 179 Ala. 444, 60 South. 876, 43 L. R. A. (N. S.) 664, while 
giving a différent meaning to the word "barroom," reaffirms the con- 
struction given the word "saloon" in the former case. 

In view of the fact that the question is one involving the tenure and 
right of possession to real estate, and a local one, the décision of the 
court of last resort of Alabama should be followed by this court, 
especially as the lease in this case was executed after the décision of 
the Suprême Court of Alabama in the case of O'Byrne v. Henley, and 
very probably in reliance upon it. Abraham v. Casey, 179 U. S. 210, 
21 Sup. Ct. 88, 45 L. Ed. 156; Clarke v. Clark-e, 178 U. S. 186, 20 
Sup. Ct. 873, 44 L. Ed. 1028; Old Colony Trust Co. v. City of Omaha, 
230 U. S. 100, 33 Sup. Ct. 967, 57 L. Ed. 1410; Brown Forman Co. v. 
Kentucky, 217 U. S. 563, 30 Sup. Ct. 578, 54 L. Ed. 883. 

The law of Alabama is also equally well settled that, where the de- 
struction of the leased premises is partial and not total, there is no 
remission or apportionment of rent because of such partial destruction, 
unless the lease itself so stipulated. McMillan v. Solomon, 42 Ala. 356, 
94 Am. Dec. 654; Chamberlain v. Godfrev, 50 Ala. 530; Warren v. 
Wagner, 75 Ala. 188, 51 Am. Rep. 446; Co'ok v. Anderson, 85 Ala. 99, 
4 South. 713. The intimation of the court in the opinion in the case of 
O'Byrne v. Henley, as to a possible right of the tenant to an appor- 
tionment of the rent obligation in such a case, in the face of the settled 
rule in Alabama to the contrary, would seem unwarranted. The ten- 
ant is liable for the stipulated rental in full or for none, under the Ala- 
barna décisions cited. 

[3, 4 1 Second. This leaves for solution the inquiry as to whether 
there was an éviction of the tenant by the landlord, through the instru- 
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mentality of an attachm'cnt, which the landlord caused to be levîed 
upon the Personal property of the tenant, situated upon the rented 
premises. The évidence tends to show that the bankrupt advised the 
agent of the landlord, before the attachment was issued and before 
bankruptey interv<ened, to take steps to secure and coUect his rent. The 
pétition in bankruptey was filed on the day preceding the suing out and 
levyi.-'g of the attachment. A receiver in bankruptey was first appoint- 
ed after the sherifï had levied the attachment. It is conceded that the 
mère exercise of the landlord's undoubted right to levy an attachment to 
«ecure and collect past-due rent would be no indication of a purpose 
and intent to evict his tenant. In this case the sheriff executed the at- 
tachment by locking up the storehOuse in which was located the person- 
al property levied upon. The bankrupt, without objection, turned the 
key over to the sheriff on his demand, and ail persons then in the saloon 
kft with the sheriff, when the premises were by him locked up. The 
landlord's agent was in the saloon at and before the time the levy was 
made and the saloon closed, and made no objection to the manner of 
the levy. If the acts of the sheriff, even though they were approved 
or acquiesced in by the agent of the landlord, did not constitute an 
éviction of the tenant, then the other questions presented need not be 
decided. The sheriff surrendered possession of the premises the day 
succeeding the day of the levy to the receiver in bankruptey. 

Without passing upon the right of a sheriff to permanently close 
premises upon which is situated personal property upon which he bas 
levied, it seems reasonable that he should hâve the right to the tem- 
porary possession of the premises, long enough for him in the exercise 
of reasonable diligence to inventory and remove for storage the proper- 
ty levied upon. This is the effect of the cases of Daniels v. Logan, 
47 lowa, 395, and of Wolf v. Ranck, 161 lowa, 1, 141 N. W. 442. 

In this case, ail of the personal property on the premises was levied 
upon, so that the premises could not hâve been longer used by the bank- 
rupt for the conduct of his business, since his entire stock was in the 
possession of the sheriff. If the sheriff had placed a bailee in posses- 
sion of the Personal property, as he had the undoubted right to do, the 
resuit would bave been exactly the same to the tenant. In this case, 
the tenant was foreclosed from continuing business, even before the 
levy, by the filing of the pétition in bankruptey. There is no évidence 
of any déclaration of the landlord or her agent, from which it could be 
inferred that the purpose of the attachment was other than the collec- 
tion of the rent. Indeed, it seems quite clear that there was no other 
purpose on her part than to secure her rent in response to the invita- 
tion of the tenant to do so. Nor did the sheriff, while the agent was 
présent, do anything inconsistent with a purpose merely to take posses- 
sion of the Personal property on the premises against which the levy 
was directed. At most, it can only be said that he selected a method 
of retaining custody of the property levied upon that was irregular, but 
vvhich evinced no intent either upon his part or that of the agent to close 
up the premises for any other purpose than to keep safely the goods 
levied upon. Nothing was done by the sheriff that is not reasonably 
ref érable to a custody of the goods levied upon, and for this reasoa 
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no înference can be drawn that there was an inteiit by vvhat was donc 
to oust the tenant. His acts might constitute a trespass, but could not 
amount to an éviction. 

[5] The fact that the tenant surrendered the key to the sherifï on 
his demand, conceding that it amounted to an abandonment of the 
premises, would only be significant, under the Alabama décisions, in 
the event that the acts of the sherifif, donc with the acquiescence of the 
agent, amounted to a partial éviction of th« tenant. The deUvery of 
the key to the sheriff by the bankrupt was not donc with the intent to 
surrender his possession of the premises as tenant to the landlord, but 
in response to the demand of the sheriff, made in pursuance of thewrit 
of attachment. It cannot theref ore be construed as a surrender, nor 
can the acceptance of the key by the sheriff, in the présence of the 
agent of the landlord, be construed as an acceptance of a surrender. 

The pétition for review is granted, and an order will be hère made 
establishing the lien of the petitioner upon th'C fixturés of the bankrupt 
(or the proceeds of their sale) that were located on the leased premises 
during the term. 



In re LANGFORD, FELTS & MYERS. In re HANSLEY & ADAMS. 

In re COHX. 

Plstrlct Court, S. D. Callfomia, S. D. June 16, 1915.) 

Bankruptcy <©=481 — Compensation of Refereb — Appointment as Spécial 
Masteb. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat 544, and espedally In 
View of the provision of section 72, added by Act Feb. 5, 1903, c. 487, § 
18, 32 Stat 800 (Comp. St. 1913, § 9656), that a référée shaU not "In any 
form or guise recelve, nor shall the court allow Idm, any otlier or fur- 
ther compensation for his services than that expressly authorized and 
prescribed by tliis act," the court has no power to allow a référée addi- 
tion^l compensation for the doing of anything which it is expressly by 
the act or by the gênerai orders made his duty to do, or which it is by 
such act or gênerai orders made permisslble with the judge to refer to 
him for hearing and report ; but the court may under Its gênerai powers 
refer matters not wlthin the scope of such express or permissive provi- 
sions, although arislng in a bankruptcy proceeding, to a référée or another 
as a spécial master, and may allow the usuai compensation of spécial 
masters for his services therein. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 886; Dec. 
Dig. ®=>481.] 

In Bankruptcy. In the matters of Langford, Felts & Myers, a cor- 
poration, oî Hansley & Adams, and of Samuel B. Cohn, bankrupts. 
On motions to fix fee of référée for services as spécial master. 

Carlos S. Hardy and Rex G. Hardy, both of Los Angeles, Cal., for 
petitioning creditors In re Langford, Felts & Myers. 

Sanson, Cass & Shelton, of Los Angeles, Cal., for bankrupts Hans- 
ley & Adams. 

Harry C. Levey, for bankrupt Cohn. 

(SziaFcir otner cases see same topic & KEY-NUMBBR In ail Key-Numborsd Dlgnti & Indexas 



312 225 FEDERAL REPORÏEB 

BLEDSOE, District Judge. Motions hâve been made in each of 
the above-entitled proceedings to fix and assess the spécial master's 
fee of Mr. Lynn Helm, référée in bankruptcy of this court, alleged l:o 
be due because of his acting as spécial master in the matters in bank- 
ruptcy tberetofore referred to him. Because of the fact that the 
question has been raised in thèse three proceedings as to the right 
and authority of this court to assess and fix spécial master's fées in 
bankruptcy proceedings, I will, for purposes of convenience and a 
saving of time, consider them ail herein. 

In the case first above entitled, a pétition in involuntary bankruptcy 
was filed against the corporation, and, no opposition appearing, an 
order of adjudication, followed by the appropriate order of référence, 
was made by the judge. Thereafter there was presented to the Dis- 
trict Court (Judge Wellborn presiding) by certain creditors a pétition 
or motion to set aside and vacate the order of adjudication tbereto- 
fore made, on the ground of alleged fraud in the matter of the prés- 
entation of the original involuntary pétition. In due course this mo- 
tion caiïie on for hearing, whereupon, as appears from the minutes, 
the f ollowing order was entered : 

"• • • And it appearing to the court that this matter has been im- 
properly presented to the judge of this court, now, pursuant to General Order 
la Bankruptcy Ko. 12, it is presented to Lynn Heliu, Esqulre, the référée lu. 
bankruptcy herein, to whom this matter was heretofore generally referred." 

Thereupon the matter was heard and considered by the référée, 
much évidence was taken, and a report incorporating findings and 
conclusions was prepared and filed by Mr. Helm as "référée in bank- 
ruptcy," and in which the référée made the recommendation that 
"judgment be entered" denying the motion to vacate, etc. Thereafter 
appropriate proceedings were had as for a "review" of "findings of 
fact and conclusions of law" of the référée. Upon this review com- 
ing on for hearing before this court, the report was confirnied and 
the motion to vacate was thereupon denied. Thereupon a "report of 
the référée" was filed and presented to the court, setting up the fact 
liereinbefore referred to, and specifying with some particularity the 
labors performed by the référée, and concluding with the followiiig 
statement : 

"Inasmuch as the matters Involved In the pétition of J. D. Langford and 
G. W. Felts were not matters which would come before me in the ordinar^ 
administration of sald bankruptcy proceeding as référée, but pertained to 
matters with référence to the adjudication, I am of the opinion that un allow- 
ance should be made to me for hearing sald matter as a spécial master, and 
if it is proper that such an allowance should be made I ask that the court ti.t 
a reasonable fee, to be taxed as costs, against the petitioneris for sald master's 
fee. 

"Of course, if It was within my duty as référée In charge of said proceed 
Ings to hear said matter, I do not ask for any allowance, and no allowance 
should under any circumstances be made. If there is any doubt about the 
matter, it should be resolved against me ; but the matter is submltted to tht 
Judge of this court for such order as to him' shall seeto meet" 

In the Hansley & Adams Case it appears that, upon a pétition in 
voluntary bankruptcy being filed by one of the members of a part- 
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nership, opposition thereto, to°^ether vvith a déniai of bankruptcy, 
was filed by another partner. Thereupon the issues thus raised were, 
pursuant to the stipulation of the parties, referred to Mr. Helm as 
"spécial master" to hear and report his findings and conclusions. 
Thereupon such a hearing was had, and upon the findings thereof, 
after a subséquent re-reference, an order of adjudication was finally 
made by the court. 

In the matter of Samuel B. Cohn, the référée in his report recites 
the fact of an order having been made in the proceeding referring to 
him as "spécial master," a pétition for discharge, together with the 
opposition thereto. 

The regular fées as for "full compensation for their services" for 
the référées are fixed by the Bankruptcy Act itself . Section 40 (Comp, 
St. 1913, § 9624). In 1903, because, apparently, of the low fées therc- 
tofore obtaining, and also because of many abuses by way of spécial 
références and otherwise which had crept into the administration of 
the Bankruptcy Law in an effort to provide additional compensation, 
it was provided by an entirely new section in the Bankruptcy La\v 
{section 72) that: 

"Neither the référée, receiver, marshal, nor trustée shall In any form or 
guise reçoive, nor shall the court allow hlm, any other or f urther coini}ensatioii 
for his services than that expressly authorized and prescribcd in this act." 

The language of this section is unambiguous and very emphatic. 
From its terms it is obvious that Congress intended that a référée 
should, without receipt or expectation of compensation in addition to 
that provided by the act, perform ail the services that might be re- 
quired of him by the terms of the act. It should be noted also, in 
passing, that this important amendment was ingraf ted upon the Bank- 
ruptcy Law after the Suprême Court of the United States had made 
and promulgated their gênerai orders hereinafter referred to. Jt 
thus becomes necessary to consider what duties or services are im- 
pressed upon référées by the act, the full burden of which, it must 
be assumed, each référée in accepting his trust agreed to perform with- 
out other compensation than that prescribed in the act itself. 

By section 38 of the act (section 9622) référées are invested with 
jurisdiction to do and perform certain things, and among others : 

(4) "Perform such part of the duties, except as to questions arlsing out of 
the applications of bankrupts for compositions or discharges, as are by this 
act conferred on courts of bankruptcy and as shall be prescribed by rules or 
orders of the courts of bankruptcy of their respective districts, except as here- 
in otherwise provided." 

By section 39 certain spécifie duties are enjoined upon référées : 
none of them, however, are germane to the inquiries herein. 

By section 18 (9602), subdivision "d," of the act it is provided that 
upon the filing of a pétition for involuntary bankruptcy : 

"If the bankrupt, or any of his credltors, shall appear, within the time 
limited, and controvert the facts alleged in the pétition, the judge shall dé- 
termine, as soon as may be, the issues presented by the pleadings, • • ♦ 
and make the adjudication or dismiss the pétition." 
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By subdivision "e" it is provided that: 

"If on the last day wltbin whicla pleadings may be filed, none are flled by 
the bankrupt or any of liis creditors, the judge sliall on the next day, if prés- 
ent, or as soon tbereafter as practicable, make the adjudication or dlsmiss tlie 
pétition." 

By subdivisions "f" and "g" of said section 18 it is provided that 
if the judge is absent from the district, and if no opposition bas been 
filed by the bankrupt or any of his creditors, or in the case of a 
filing of a voluntary pétition and in the absence of a judge, the clerk 
shall forthwith refer the case to the référée, upon whom, therefore, 
in conséquence of the provisions of clause 1 of subdivision "a" of 
section 38 of the act, is cast the duty of considering the same and 
making the adjudication or dismissing the pétition. 

Section 30 of the act (section 9614) ordains that: 

'Ail necessary rules, fonns, and orders, as to procédure and for carrylng 
ihls act Into force and effect shall be prescribed, * * ♦ by the Suprême 
Court of the United States." 

By General Order No. 12 (89 Fed. vii, 32 C. C. A. vii), promulgated ■ 
by that court in November, 1898, and effective from and after Janu- 
ary, 1899, pursuant to the authority conferred by section 30, it v^fas 
provided that after the order of référence by the judge to the référée: 

"AU the proceedings, except such as are required by the act or by thèse gên- 
erai orders to be had before the judge, shall be had before the référée." 

It was, however, provided in the same General Order that: 

"Applications for a discharge, or for the approval of a composition, or for 
an Injunction to stay proceedings of a court or ofBcer of the United States, or 
of a State, sliaU be held and declded by the judge. But he may refer such an 
application, or any specified Issue arlsing thereon, to the référée to ascer- 
taiu and report the facts." 

By General Order No. 35 (98 Fed. xiii, 32 G. C. A. xiii), promulgat- 
ed at the same time, it was provided in paragraph 2 thereof that : 

"The compensation of référées, prescribed by the act, shall be in full com- 
pensation for al) services performed by them under the act, or under thèse 
Général Orders, but shall not Include expenses necessarily incurred," etc. 

Thèse General Orders of the Suprême Court, being expressly pro- 
vided for in the act, "hâve the force and effect of law" (In re Gerber, 
186 Fed. 693, 108 C. C. A. 511), at least in so far as they are not 
in conflict with express provisions of the act. 

Upon a considération of the above-mentioned provisions of the Bank- 
ruptcy Act and of the orders of the Suprême Court promulgated in 
furtherance thereof, it would seem as if the court had no power to al- 
low fées or compensation for a référée, "in any form or guise," in 
addition to that expressly provided by the act, for the doing of any- 
thing which it is expressly, by the act or by the General Orders, made 
the duty of the référée to do, or which it is by such act or General 
Orders made permissive with the judge to refer to the référée for 
hearing and report. In other words, taken together, the act and the 
General Orders provide what a référée shall do or may be called upor, 
to do in a bankruptcy proceeding referred to him. For the doing of 
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any or ail of thèse things he is to receive certain fées fixed by the act, 
and for the doing of such things he cannot, directly or indirectly, "in 
any form or guise," be the récipient of additional compensation. 

Congress enacted section 72 of the act after the Suprême Court had 
promulgated its gênerai orders as hereinabove referred to, and it must 
be assumed that Congress at that time fully understood and appreciat- 
cd, net only the duties which had been cast upon the référée in virtue 
of the provisions of the General Orders, but also the jurisdiction and 
authority of the judge under those orders to refer to the référées mat- 
ters not incJuded within their spécifie duties as laid down in the act; 
and it must be assumed, also, that Congress at the same time thorough- 
ly appreciated the fact that the Suprême Court, in the self same or- 
ders, had provided that the compensation of the référées as prescribed 
by the act should be in full "for ail services performed," either under 
the act or under the General Orders. In this view of the case, in my 
judgment, the performance by the référée of the ordinary services fol- 
lowing a gênerai référence, or of services f ollowing a spécial référence 
having to do with any of the matters which the Suprême Court hâve 
said may be referred to the référée by the judge (General Order No. 
12, supra), authorizes the référée to receive only the compensation 
specially provided in the statute. As said, in Re Halbert, 134 Fed. 236, 
67 C. C. A. 18, the language of section 72 "is so précise, so unam- 
biguous, and so expHcit as to preclude the allowance of additional com- 
pensation upon any theory of a dual personality." The performance 
of other services, not included within the above category, if referred 
to the référée, or to any other person, as a spécial master, pursuant to 
the gênerai power of the court to call to its aid the services of a spécial 
master, would justify the allowance of spécial fées as compensation 
therefor. 

In this connection I will suggest that I conceive it to be not improp- 
er, and the court will not hesitate, in cases where the business of the 
court demands it, to refer to a référée matters in bankruptcy not spe- 
cially cognizable by him under the terms of a genefàl référence. If, 
under the act or the General Orders provision is found for a permis- 
sive référence of such matters to the référée, no additional compensa- 
tion will be allowed him. He will be considered as having accepted 
the office cum onere. If, however, as to such spécial matters no au- 
thority or permission is found in the law for their référence to the 
référée as such, they will be referred to him, or to. any other person 
specially qualified, as the circtimstances may require, as spécial master, 
and the usual compensation allowed to spécial masters will be awarded. 

Cases can be found, doubtless, which go counter to thèse views. It 
seems to hâve been the practice of some jurisdi étions, because of the 
small fées allowed the référées, to make références of the character 
involved in the proceedings herein to the référées as spécial masters, 
and allow additional compensation therefor. Under the controUing 
terms of section 72, however, and considering the time of its enact- 
ment with référence to the promulgation of the General Orders as 
liereinbefore pointed out, I cannot beheve that the court possesses 
such a power cthervvise than as indicated hereinbefore. My views 
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herein find support in the folio wing cases: In re Wilcox (D. C.) 156 
Fed. 685; In re Troth (D. C.) 104 Fed. 291 ; and In re Sweeney, 168 
Fed. 612, 94 C. C. A. 90. The cases of In re Grossman (D. C.) 111 
Fed. 507, and Fellows v. Freudenthal, 102 Fed. 731, 42 C. C. A, 607, 
called to my attention in behalf of the référée herein, were decided 
prior to the enactment of section 72 in 1903, and consequently are not 
applicable under the terms of that section. 

In the matter of Langford Felts & Myers, it being a pétition to va- 
cate an order of adjudication, the proceedings should, of course, hâve 
been presented to the judge, because the référée would hâve no au- 
thority or jurisdiction to vacate an order made by the judge. Were 
it otherwise, the authority vk^ould be invested in the inferior to stay 
the judgment and vacate the orders of his superior. It follows, there- 
fore, that the order made by Judge Wellborn hereinabove set out, to 
the effect that the pétition to vacate the order of adjudication had been 
"improperly" presented to him, must hâve been an inadvertence. This 
pétition, however, was referred to the référée as such and his report 
was rendered as "référée in bankruptcy," and not as spécial master. 
For this reason I am constrained to hold that he is not entitled to any 
spécial fee as for the considération of , or rendition of his report upon, 
the matter submitted to him in connection with the pétition to vacate 
the order of adjudication. Under the language of the référence, Judge 
Wellborn evidently did not consider that he was to receive any spécial 
compensation for the services to be performed. 

In the Hansley & Adams Case the matter was submitted to the réf- 
érée as spécial master, and was not a matter which could by the court 
hâve been referred to the référée under the act or under the General 
Orders. It had référence entirely to a pétition in voluntary bankruptcy, 
the détermination of which was committed solely to the judge. In this 
instance, therefore, without question, the référée as spécial master is 
entitled to a spécial allowance, and the same will be accorded to him 
as prayed for. 

In the matter of Cohn it appears that the référence to the référée, 
although made to him as "spécial master," had to do with a pétition for 
discharge, and as such was referable to him under the General Orders 
of the Suprême Court, and he is not, therefore, entitled to spécial 
compensation for the hearing and considération of the same. 

I am authorized to state that Judge TRIPPETT concurs in my 
views as announced herein, and the course of procédure as hereinabove 
outlined will be followed in both courts of this district 
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In re TEAUNSTBIN et aL 
(District Court, D. Massacliusetts. May, 1915.) 

1. Hankeuptct <g=>210 — JuKisDicTioN — POSSESSION — What Oow tfX ' i ' i ' U ' i ' B a. 

Petitioner sold a béer pump on coiiditional sale to bankrupts. AJCter 
bankruptcy it was claimed by the bankrupts' lessor as a trade fixture, and 
possession thereof was delivered to the lessor. The seller flled a pétition 
prajing that the trustée be ordered to suri-ender the béer pump, and 
thereafter filed another pétition, asking that the lessor show cause wl»y 
petitioner should not be allowed to take possession. H^d that, where the 
order giviug possession of the pump to the lessor was, with its consent^ 
revoked so as to revest possession in the trustée, and a new order, re- 
serving to the court jurisdiction to détermine title to the pump, was made^ 
the court had jurisdiction of the pump and could détermine ail questions 
as to ownershlp. 

[Ed. Note.~For other cases, see Bankruptcy, Cent. Dig. §§ 321-323; 
Dea Dig. ©=>210.] 

2. Bi.NKEUPicY iS=:212 — Claims to Specific Pbopbrtt— Withdbawal. 

Where the seller of property to the bankrupt by contract of conditlonal 
sale filed a pétition in the bankruptcy court, praylng for its possession, 
against the trustée and the bankrupt's lessor who claimed it as a trade 
tlxture, the seller could not withdraw his pétition over objection of the 
trustée, who claimed (1) that he might hâve an equity in the property ; 
(2) that, if not, iu should go to the seller to prevent his filing a daim as 
gênerai créditer; and (3) that to remit the seller to an action against 
the bankrupt's lessor would delay settlement of the estate. 

[Ed. Note. — For other cases, see BanUruDtcy. Cont. Di^. § 236; liée. 
Dig. <g=212.] 

8. Banketjptcy <ê=»11 — Jurisdiction — Claims to Property. 

Custody of property by the bankruptcy court, tbough acquircd by agree- 
ment of the person in possession, nevertheless coiifers jurisdiction to heai- 
and détermine claims to the ownership thereof. 

[Ed. Note. — For other cases, see Banki-uptcy, Cent. Dig. i 11; Dec. 
Dig. <@=11.] 

In the matter of the bankruptcy of Max Traunstein and Joseph 
White. Pétition by the E. R. Brown Béer Pump Company for prop- 
erty delivered by the trustée to the New England Trust Company. 
On review of the referee's déniai of the petitioner's motion to discon- 
tinue its pétition. Decrees of référée afifirmed. 

The following is the opinion of Référée Olmstead : 

The facts in tMs review are not In dispute and may be gathered from the 
pleadings, record, and following flndings: The petitioner, the E. R. Brown 
Béer Pump Company, had sold on conditional sale to the debtors, conducting 
business as the "Café Max," a béer pump. The petitioner sought to recover 
thls pump frcan the possession of the trustée, and on July 16, 1914, flled a péti- 
tion asking that the trustée be ordered to deliver it to it Afterwards ascer- 
taining that the trustée had delivered the possession of it to the New EUglandl 
Trust Company which claimed it as a trade fixture, the petitioner flled upon 
July 23d a pétition in thèse proceedings, asking that the New England Trust 
Company be ordered to show cause why the petitioner should not be allowed 
to repossess itself of said property. The case subsequently came on for a 
hearing before me, and I Intimated that as the eontroversy was between the 
E. R. Brown Béer Pump Company and the New England 'Trust Company, the 
lessor of the premises — the trustée havlng previously surrendered possession 
to the New England Trust Company — I might hâve no jurisdiction over this 
eontroversy between outsiders or third parties. Subsequently, on October SOth» 

©ssFor other cases see game topic & KEY-NUMBBR in aU Key-Numbered Digests & Index*» 
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tlie trustée Intervened in the proceedings, In order to protect the Interests of 
tlie estate. At a subsequeftt hearing on November 4th, on ttie pétition of the 
trustée and tlie New Bngland Trust Company, an order was entered vacating 
the deeree of July 7th, under which the possession of the pump was given to 
the New England Trust Company. The eff eet of the deeree of November 4th 
was to revfest possession of the pump in the trustée, and at the same time pos- 
session was again gIven to the New England Trust Company, "reservlng, how- 
ever, to this court jurisdiction to détermine the question of title to said prop- 
erty, and any and ail rights and interests therein." At the same time two mo- 
tions bjr the petitioner to bè allowed to discontinue his original pétition were 
denled. 

This "controversy arising in the banlcruptcy proceedings" Is of a triangular 
nature. On the one hand, there is the petitioner claiming title, the trustée act- 
ing for the creditors, and the lessor, the New England Trust Company, claim- 
ing title to the pump as a trade flxture. Had the E. R. Brown Béer Pump 
Company prier to the bankruptey proceedings repossessed itself of the prop- 
erty, and had the trustée subsequently appointed brought suit agalnst it to re- 
cover the pump, it would hâve presented a case of adverse claimants, and the 
court of bankruptey would hâve had no jurlsdiction except by consent of the 
respondent, inasmuch as such controversy would not hâve arisen under sections 
60a and 60b, 67e, or 70e of the Bankruptey Act (Aet July 1, 189S, c. 541, 30 
Stat. 562, 564, 565 [Comp, St. 1913, §§ 9644, 9651, 9654]). When, liowever, the 
«ourt is in possession of an asset, it draws to itself the rlght to détermine ail 
liens and rights clalmed to assets in the possession thereof. In the case of 
Murphy v. John HofCman Company, 21 Am. Bankr. Eep. 487, 211 U. S. 562, 
29 Sup. et 154, 53 L. Ed. 327, the facts were somewhat similar, although the 
proceedhig was the converse of the présent proceeding. The Dodge Dry Goods 
Company, the debtor, had bought on a conditional sale from the John Hoffman 
Company certain show cases which were subsequently claimed by the lessor, the 
Oentury Mercantile Company. One Murphy was appointed receiver and trustée 
of the Dodge Drj' Goods Company, and the John HofCman Company brought re- 
plevin in the state court. The controversy between the lessor, the Century Mer- 
cantile Company, and the trustée, was determined subsequently In favor of the 
trustée. The court held that replevin in the state court, belng an interfér- 
ence with the possession of the trustée, could not be malntained. 

In the présent case the trustée had origlnally passiession, and by the modified 
deeree of November 4th this possession was restored to him. The décisions 
make it certain that court which bas possession may détermine the rights of 
parties claiming liens to property m its possession. In support of this propo- 
sition Mr. Justice Moody, in Murphy v. John Hoffman Company, supra, at page 
568 of 211 U. S., at page 156 of 29 Sùp. Ot. (53 L. Ed. 327), says: "But, where 
the proï)erty In dispute is in the aetual possession of the court of bankruptey, 
there comes into play another principle, not peculiar to courts of bankruptey 
but applicable to ail courts, fédéral or state. Where a court of compétent jurist- 
dictlon bas taken property into its possession, through its officers, the property 
is thereby withdrawn from the jurisdlction of ail other courts. The court hav- 
ing, possession of the property has an ançillary jurisdlction to hear and déter- 
mine ail questions respecting the title, possession or control of the property. 
In the courts of the United States this ançillary jurisdietion may be exercised, 
though it is not authorized by any statute. The jurisdlction in such cases 
arises ont of the possession of tlie property and is exclusive of the jurisdlction 
of ail other courts, although otherwise the controversy would be cognizable 
in them." And in AVhltney v. Wenman, 14 Am. Bankr. Rep. 45, 198 U. S. 539, 
552, 25 Sup. et. 778, 781, 49 L. Ed. 1157, Mr. Justice Day says: "We thluk the 
resuit of thèse cases Is, in vlew of tlie iroad powers conferred in section 2 of 
the Bankrupt Ac^, authorlzing the banlcruptcy court to cause the estate of the 
bankrupt to be cpUected, reduced to money aud distributed, and to détermina 
controversies in relation thereto, and brlng in and substitut* addiUonal par- 
ties" and individuals "for the complète détermination of a matter in contro- 
versy, that when the property has become subject to the jurisdlction of the 
bankruptey court as that of the bankrupt, ' whetJier held hy him or for Mm, 
juirlsdlction exists to détermine controversies in relation to the disposition of 
the same and the extent and character of liens thereon or rights therein." 



IN HE TBATJNSTEIN 319 

(Italics mine.) In re National Boat & Engine Co. (D. C, Me.) 33 Am. Bankr. 
Rep. 154, 216 Ped. 211, 212. 

The petitioner complalns that the trustée had no right to intervene. In th© 
last-clted case Judge Haie says: "It is the dnty of the trustée to appear and 
piotect ttie fund in the custody of the court." 

The petitioner insista that he has a rlght to dismisa his blll. It Is to be 
borne in mlnd that the petitioner has voluntarily appeared In the bankruptcy 
court, appealed to and submltted to Its jurisdiction, and sought relief from it 
He now seeks to wlthdraw. The gênerai rule Is that a complamant may dis- 
miss his blll upon payment of costs, unless there hâve been intervening rights, 
or the respondent would be prejudlced. City of Détroit v. Détroit City Ry. 
(C. C.) 55 Fed. 569 ; Electric Accumulator Co. v. Brush Elec. Co. (C. O.) 44 Fed. 
602; Chicago & Alton R. R. v. Union RolUng Mlll Co., 109 U. S. 702, 3 Sup. 
et. 594, 27 L. Ed. 1081 ; Western Union Co. v. Am. Bell Téléphone Co. (O. C.) 
50 Fed. 662 ; Id., 68 Fed. 666, 16 O. C. A. 367 ; Bâtes on Fédéral Equity Pro- 
cédure, vol. 2, § 659. 

On three grounds the trustée as the représentative and protector of the es- 
tate would be prejudlced by allowing the petitioner to discontinue: First, the 
trustée may hâve an equity in the pump ; second, the trustée is désirons, if he 
has no equity, that the petitioner shall prevail, in order that he may not file a 
claim agatiist the estate as a gênerai créditer ; and, thirdly, the trustée is 
Interested to prevent delay which would be occasloned by the petitioner belng 
allowed to resort to a suit in the state court, under which he might claim a 
trial by jury, and tims delay for an indefinlte time the settlement of the estate. 
Inasmucdi as the petitioner, havlng appealed to the banlsruptcy court for relief, 
does not stand in the attitude of an adverse claimant, as he might hâve done 
under certam other conditions and contingencies, he certainly cannot complaln 
that he is deprived of a trial by jury, havlng submitted himself to the équitable 
jurisdiction of this court 

Joseph B. Jacobs, of Boston, Mass., for petitioner. 
Burton E. Eames, of Boston, Mass., for respondent 
Alfred W. Putnam, of Boston, Mass., for trustée. 

MORTON, District Judge. [1,2] Traunstein and White were 
adjudicated bankrupts, and a trustée was appointed. The béer 
pump, title to which is in question in thèse proceedings, had been 
bought by them on a conditional sale and installed on the premises 
where they conducted their café. Thèse premises were owned by 
the New England Trust Company, trustée, and were leased to the 
bankrupts. In this situation, an order was made by Mr. Référée 
Olmstead, to whom the case was referred, that the trustée remove 
from the premises ail goods and efïects of the bankrupts, and de- 
liver possession of the premises to the trust company. This was 
accordingly done. The béer pump was not removed by the trustée and 
passed into the possession and control of the trust company. Subse- 
quently the Béer Pump Company filed with the référée a pétition pray- 
ing that the trust company be ordered to turn, over the pump to it as 
owner thereof. Doubt was suggested whether under such circum- 
stances the bankruptcy court had jurisdiction of the pump company's 
claim, as the pump itself was not at that time in the custody of the 
court. The trustée intervened, and the trust company agreed to sur- 
render the pump to him. The pump was not detached from the real 
estate in making this surrender, nor did the trustée retake possession 
of the premises on which it was installed. When the trust company 
had made a formai oral surrender of the pump to the trustée, a decree 
^zs passed by the référée revesting possession of the piunp in the 
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trust Company, reserving to this court jurisdiction to détermine the 
ownership thereof. This decree was agreed to by the trust company, 
and it now holds said pump subject to tlie order of this court. Before 
this last decree had been entered, the pump company had endeavored 
to discontinue its intervening pétition or claim for the pump. There 
was no collusion or bad f aith in the action of the trust company in en- 
deavoring to surrender the pump to the trustée, and in agreeing to 
hold it subject to the order of this court. 

[ 3 ] As appears by the f oregoing statement, the pump is now under 
the control of this court, and ail questions as to its ownership can be 
hère determined. Re McMahon (C. C. A., 6th Cir.) 17 Am. Bankr. Rep. 
530, 147 Fed. 684, 17 C. C. A. 668. The fact that such control, after 
having been relinquished by the trustée under the flrst decree, was 
only regained through agreement of the party into whose possession 
the property had been surrendered, does not impair the présent juris- 
diction of the court to détermine the ownership thereof. Re Antigo 
Screen Door Company (C. C. A., 7th Cir.) 10 Am. Bankr. Rep. 359, 
123 Fed. 249, 59 C. C. A. 248; Havens & Geddes Co. v. Pierek (C. C. 
A., 7th Cir.) 9 Am. Bankr. Rep. 569, 120 Fed. 244, 57 C. C. A. 37 ; 
Re Hvmes Bu^gy & Implement Co. (D. C, Mo.) 12 Am. Bankr. Rep. 
477, 130 Fed. 977. 

It follows that the learned référée was right in holding that he had, 
jurisdiction, and in declining to allow the pump company to withdraw 
its pétition. 

Decrees affirmed. 



UNITED STATES v. WELLS (two cases). 

(District Court, W. D. Tennessee, W. D. April 21, 1913.) 

Nos. 191, 192. 

1. Indictment and Information (S=»3 — Pure Food Law. 

^'iolations of the Pure Food and Drug Act (Act June 30, 1906, c. 3915, 
34 Stat. 768 [Comp. St. 1913, §§ 8T17-S728]), may be prosecuted by In- 
formation. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 9-23 ; Dec. Dig. ©=3.] 

2. INDICTME.NT AND iNrOBMATION <g=352 — VERIFICATION — PXIBE FoOD LaW. 

An information for a violation of the Pure Food and Drug Act must, 
under Const. U. S. Amend. 4, provlding that no warrant sliall issue but 
upon probable cause snpported by oath or affirmation, be supported by the 
oath of some one having knowledge of the faets showing the existence of 
probable cause, and the uiere fact that the Information is signed by the 
district attorney is not sufflclent, altbough he Is a sworn officer of the 
government. 

[lîd. Note. — For other cases, see Indictment and Information, Cent Dig. 
§§ 1SÎ~16S ; Dec. Dig. <S=>52.] , 

3., Indictmknt and Information <@=^40 — Leave of Court — Probable Cause. 

In iii'oseeutions for violation of tlie Pure Food and Drug Act, wherein 

defeniliuit is charged vvith a crime, upon conviction for whlch be may be 

fined and imprisoued, the Information sbould be i)resented to tbe judge. 



^-^For oiher cases see same toplc & KKY-NUMBER in ail Key-Numbered Digesti & Indexes 
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supported by facts swom to, showlng the existence ot probable cause, and 
the existence of such probable cause Is for the détermination of the court. 
[Ed. Note, — For other cases, see Indictment and Information, Cent. Dig. 
ft 151 ; Dec. Dig. ©=540.] 

J. Lindsay Wells was charged with violating the Pure Food and 
Drug Act, and he demurs to the information. Demurrer sustained, 

and information quashed. 

Casey Todd, U. S. Dist. Atty., of Memphis, Tenn. 
Frank S. Elgin, of Memphis, Tenn., for défendant 

McCALL, District Judge. This case is before m« upon demurrer 
to the information, wherein J. Lindsay Wells is charged with violating 
the Pure Food and Drug Act. Comp. St. 1913, §§ 8717-8728. 

There are two grounds of demurrer : First. The information fails to 
allège that the statements therein contained had been swom to, or 
that they were made upon oath before a United States commissioner. 
In fact, no affidavit had been made, or examination had, before 
a proper officer, previous to the filing of said information, touching 
the matters and things therein set out. Second. The information is not 
issued in compliance with the fourth amendment to the Constitution 
of the United States. 

The record shows that on February 15, 1913, Hon. Casey Todd, 
United States district attorney, filed with the clerk of this court an 
information, setting out certain acts of J. Lindsay Wells, which are 
alleged to be a violation of the statutes made and provided in such 
cases. Upon the filing of the information, and on the same day, there 
was issued by the clerk a capias out of this court for the arrest of J. 
Lindsay Wells, commanding that he be brought before this court on 
the fourth Monday in May, 1913, to answer the charges in said in- 
formation. Also, on the same day, there was issued a summons for 
said J. Lindsay Wells to appear and answer said information. The 
summons and capias were executed as commanded by the United 
States marshal, and returned and filed in court on February 17, 1913. 
On said date Wells appeared before A. G. Mathews, United States 
commissioner, and gave bond for his appearance at the May term 
of the court to further answer said information. The demurrer 
raises the question of the validity of the information and the proceed- 
ings thereunder. There was no affidavit or other évidence, tending to 
support the statements contained in the information, which was signed 
by the United States district attorney, Hon. Casey Todd. 

[ 1 ] Th€re is no doubt that offenses of this character may be prose- 
cuted upon information. The question hère is, Is the proceeding by 
information in conformity with law? 

[2] In the case of U. S. v. Morgan, 222 U. S. 274, 32 Sup. Ct. 81, 
56 L. Ed. 198, the Suprême Court, in passing upon the question wheth- 
er or not it was necessary to give notice to the accused of the purpose 
of the government to indict him for a violation of the Pure Food and 
Drug Act, held that such notice was not necessary, and, among other 
things, said : 

<S;:^For other cases see same topic & KEY-N'UMBBR in ail Key-Numbered Digests & Indexes 
225 F.— 21 
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"A f urther answer is that as to this and every other offense the fourth 
amendment furnlshes the citizen tlie nearest practlcable safeguard agalnst 
malicious accusations. He cannot be tiied on an information unless it is 
supported by the oath of some one having linowledge of the facts shovving the 
existence of probable cause." 

The last sentence in the exœrpt may possibly be dictum in that case, 
but it gives expression to the views of the Suprême Court touching 
the proper construction of the fourth amendment to the Constitu- 
tion of the United States, in cases prosecuted upon information. 

There is nothing in the case at bar that indicates that the informa- 
tion filed by the district attorney is supported "by the oath of some one 
having knowledge of the facts showing the existence of probable 
cause." Indeed, it is conceded by the government that no such affidavit 
or statement was made by any one and presented with the information 
when application was made either for the summons or capias for the 
défendant. 

It is insisted by th« government that the information filed, signed by 
the district attorney, is itself made under oath, since the district attor- 
ney is a sworn officer of the government, and it was not necessary for 
him to hâve had it f urther verified. I do not think this contention is in 
keeping with the language above quoted f rom the case of U. S. v. Mor- 
gan. For to so hold would be to say that the information is sufficient 
and needs no support by the oath of some one having knowledge of 
the facts, showing the existence of probable cause. This view is also 
sustained by Judge Ray, in the case of U. S. v. Baumert et al. (D. C.) 
179 Fed. 735. 

[3] In addition, it seems to me that the proceeding in this case is 
irregular and unauthorized by law. As has been seen, the district at- 
torney prepared the information, filed it with the clerk of the United 
States District Court, which officiai thereupon issued th« capias and 
summons for the défendant. The cases to which my attention has been 
called impress me with the idea that before a summons or capias is is- 
sued in cases of this character, wherein the défendant is charged with 
a crime upon a conviction for which he may be fined and imprisoned, 
the information should be presented to the judge, supported by the 
oath of some one having knowledge of the facts, showing the exis- 
tence of probable cause. This évidence may be oral or by affidavits, 
upon the hearing of which the court may or may not cause the arrest 
of the accused, and bave him brought before the court to answer the 
charge, just as he may believe that the évidence does or does not show 
probable cause. In other words, before a citizen is arrested, there 
should be facts, sworn to and presented to the court, showing the exis- 
tence of probable cause for such arrest. U. S. v. Baumert, supra, and 
authorities there cited. 

I think the demurrer in this case should be sustained, and the infor- 
mation quashed, and the défendant discharged. An order will be enter- 
ed accordingly. 

A like order will be entered in No. 192, U. S. v. J. Lindsay Wells. 
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In re ZIFF. 
(District Court, M. D. Alabama, B. D. Auffust 19, 1915.) 

1. Bankkuptct <©=>399 — Rights of Bankeupt — Exemptions. 

Where, under the law of the banknipt's domicile, fraud does not de- 
prive a debtor of lils exemptions, the maklng of a false flnancial state- 
ment to mercantile agencies by the bankrupt does not prevent liim from 
clalming and holding his exemptions. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent DIg. gj 65T, 669; 
Dec. Dig. <®=5S99.] 

2. Bankeuptoy <S==>399 — Rights of Bankeupt — Exemptions. 

Creditors having no interest in exempt property, the fact that the 
bankrupt has given waiver notes in excess of the value of his exempt prop- 
erty does not disentitle him to exemptions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 657, 669; 
Dec. Dig. <g=3399.] 

3. Bankeuptct <S=»399 — Rights op Bankeupt — Exemptions. 

A bankrupt is not disentitled to his exemptions by failure to claim them 
In the probate court as requlred by Code Ala. 1907, § 4168, where such 
exemptions are of less value than the amount allowed by statute; the 
statute only applying where sélection by the exemptloner is made essen- 
tial by his ownershlp of property in excess of the amount allowed him 
as exempt 

[Ed. Note.— For other cases, see Bankruptcy, Cent DIg. §§ 657, 669; 
Dec. Dig. ©=3399.] 

4. Bankbuptct ®=>399 — Rights of Bankeupt — Exemptions. 

That a bankrupt has failed to itemize the articles claimed by him as 
exempt in his claim flled in the bankrupt court does not disentitle him to 
such exemptions, where his total Personal property is less in value than 
the amount of his exemption ; such itemized statement not being requlred 
by Code Ala. 1907, § 4164, exempting Personal property to the amount 
of $1,000 to be selected by the debtor where the property does not exceed 
that amount. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 657, 669; 
Dec. Dig. <®=»399.] 

In Bankruptcy. In the matter of M. Ziff, bankrupt. Pétition 
to review an order of tlie référée, overruling exceptions to the trus- 
tee's report and allowing exemptions to the bankrupt. Pétition denied. 

Mabry & Jones, of Montgomery, Ala., for petitioner. 
Hines & Fuller, of Lafayette, Ala., for bankrupt 

GRUBB, District Judge. This is a pétition to review the order 
of the référée, overruling exceptions to the report of the trustée set- 
ting aside to the bankrupt his exemptions, and allowing to the bank- 
rupt his exemptions as claimed by and set aside to him. 

The objecting creditors contend that the bankrupt disentitled him- 
self to his exemptions (1) by making a false financial statement to 
the mercantile agencies, (2) by giving waive notes in excess of the 
value of his exempt property and so preferring the note holders, 
(3) by failing to claim his exemptions in the probate court, as pro- 
vided by section 4168 of the Alabama Civil Code, and (4) by failing 
to itemize the articles claimed as exempt in his claim filed in the 
bankrupt court 

<g::z5Fûr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & IndexM 
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[1] First. Whether the fraud of the bankrupt îs a sufficient rea- 
son for denying him his exemptions, when claimed in the bankrupt 
court, dépends upon the rule under the statutes and décisions in the 
State courts of the bankrupt's domicile. The fraud of the bankrupt 
has been held in Alabama not to disentitle him to his exemptions, 
even in property fraudulently transferred, when recovered by the 
creditors. Kennedy v. First National Bank of Tuscaloosa, 107 Ala. 
170, 18 South. 396, 36 L. R. A, 308. In the case of In re Cotton & 
Preston, 183 Fed. 190, the District Court for the Southern District 
of Georgia said: 

"A bankrupt is not deprived of his right to exemptions under the exemption 
statute of Georgia because of a f raudulent transfer of real estate made more 
than four months prior to liis bankruptcy, nor because of false statements in 
writing made to obtaln crédit; and f raudulent concealment of assets, If re- 
lied on to defeat such right, must be proved with reasonable certainty." 

In the case of In re Denson, 195 Fed. 857, 858, the District Court 
for the Northern District of Alabama said: 

"No property theretofore fraudulently transferred or parted wlth by the 
bankrupt In any way to prevent its application to the payment of his debts 
could be treated as part of his exempt property. Nor could his exemption be 
denied as a punishment for any conduet on the banknipt's part, however rep- 
rehensible It might be as to his creditors. This is the effect of the Alabama 
décisions." 

For thèse reasons the first ground of objection îs untenable. 

[2] Second. Ordinary creditors hâve no interest in exempt prop- 
erty. Its transfer, even with a purpose to hinder, delay, or defraud 
them, is not therefore an act of which they can justly complain. Cow- 
an V. Burchiield (D. C.) 180 Fed. 614; Pollak v. McNeil, 100 Ala. 
203, 13 South. 937; Kennedy v. Bank, 107 Ala. 170, 18 South. 396, 36 
h. R. A. 308; Bank of Talladega v.Browne, 128 Ala. 560, 29 South. 
552. It is also settled in this circuit that a bankrupt may claim an 
exemption in property, which he has made the subject of a preferen- 
tial transfer. In the case of Bashinski v. Talbott, 119 Fed. 337, 56 
C. C. A. 241, it was held by the Court of Appeals for the Fifth Cir- 
cuit that : 

"A bankrupt may claim his exemptions allowed by the laws of Georgia from 
the proceeds of a judgmeut which he assigned to a trustée for Uie beneflt 
of creditors, although such assignment constituted a préférence under the 
bankruptcy act, where the assignée never made any attempt to obtain the 
money or any claim thereto, but after the adjudication in bankruptcy it was 
pald over to the trustée, by direction of the court, by the bankrupt's attorney 
who had coUected the same." 

In the case of Goodman v. Curtis, 174 Fed. 644, 98 C. C. A. 398, 
the Circuit Court of Appeals for the Fifth Circuit held that : 

"The fact that a bankrupt has given notes in which he waived his right to 
exemptions does not give the bankruptcy court jurisdiction to administer his 
exempt property, nor affect his right to hâve the same set apart to him." 

The nonwaiver creditors having no interest in exempt property 
of the bankrupt are not injured by any disposition he may see fit to 
make of it, even though such disposition work a préférence or be 
made with intent to hide it from creditors. If this be true, it must 
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be the more true that the giving of waive notes cannot defeat the 
bankrupt's right of exemption. 

[3] Third. Section 4168, requiring a claïm of exemption to be 
filed in the probate court of the proper county, only applies where 
sélection of the exemptioner îs made essential by his ownership of 
property in excess of the amount allowed him as exempt. This has 
been the holding of the Suprême Court of Alabama in regard to 
both real and personal property. AUey v. Daniel, 75 Ala. 406; Ste- 
phen-Putney Shoe Co. v. White, 172 Ala. 89, 55 South. 503, Ann. 
Cas. 1913C, 1278. It is conceded in this case that the entire personal 
property of the bankrupt is claimed by him as exempt and to be of 
a value less than $1,000. Only when shown to be in excess of that 
sum would the daim be invalid. 

[4] Fourth. It is true that section 4164 exempts "the personal 
property of such résident to the amount of one thousand dollars, to 
be selected by him." In the bankruptcy court, as in the state court, 
where the personal property of the bankrupt exceeds in value $1,000, 
sélection would be necessary, and a failure to exercise sélection by 
filing an itemized claim would be fatal. However, where the debtor 
owns Personal property of a less value than $1,000, being entitled to 
it ail, no duty of sélection rests upon him, and the exemption attaches 
to the property without sélection and absolutely. Alley v. Daniel, 75 
Ala. 405, 406. The same reason excuses the bankrupt from filing 
with his schedules an itemized list of the stock of goods claimed by 
him as exempt, in cases where his total- personal property is less in 
value than the amount of his exemption. The requirement o£ - a 
sélection where the bankrupt is entitled to ail would be a futile orie, 
and this excuses him in the bankrupt court, as under the state rule, 
from filing with his schedule an itemized list of personal property 
claimed by him as exempt in such cases. It is sufificient for the bank- 
rupt to file with his schedules a gênerai claim to the exempt property, 
without specifically describing it by items. 

The pétition for review is denied, the order of the référée allow- 
ing the bankrupt's exemptions is confirmed, and the petitioner is taxed 
with the costs of the review. 



In re HUDSON PORCELAIN CO. 

In re PARHAM. 

(District Court, D. New Jersey. July 24, 1915.) 

1. Bankruptcy <@=>340 — Pboof of Claim— Alto wance — "Dult Proved." 

A proof of claim, which does nôt eoniply witli Bankr. Act July 1, 1898, 
c. 541, § 57, subds. "a," "b," 30 Stat. 560 (Comp. St 1913, § 9641), as to the 
statement of the claim and its considération, is not prima fade évidence of 
the allégations therein made, and should not be allowed, In the absence of 
impeaching évidence, for section 57, subd. "d," declarlng that clalms whlch 
hâve been duly proved shall be allowed, implledly requires the rejectioa 
of others. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. $ 527; Dec. Dlg. 
€=340.] 

(gsaFor other cases see sams topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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2. Banketjptct <@=»330— Pboof of Claim— Sufpicienct. 

A proof of clalm reclted that the considération was for légal services 
In spedfied months, and that the claimant appeared for the corporate 
bankrupt during those months, and as its connsel prepared the scliedulea 
flled. Bankr. Act, § 57, subds. "a," "b," require proofs of claim to set 
forth the considération tierefor, and, If f ounded upon instruments in writ- 
Ing, to set forth suchi Instruments. Helé that, as the statenient of clalm 
and Its considération must be sufliclently spécifie to enable the trustée aud 
credltors to mate proper investigation as to its f airness and legality with- 
out inconvenience, the proof of claim was net sufflcient, as it tailed to dis- 
close the nature of the services rendered, the tlme consumed, or glve any 
standard as to thelr value. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dlg. §| 517, 519, 531 ; 
Dec. Dlg. <g=»330.] 

In Bankruptcy. In the matter of the Hudson Porcelain Company, 
bankrupt. Pétition by Frank E. Parham to review an order of the réf- 
érée disallowing his claim. Order approved. 

Frank W. Hastings, Jr., of Jersey City, N. J., for claimant. 
Edwin C. Long, of Trenton, N. 'J-, for trustée. 

HAIGHT, District Judge. Frank E. Parham filed a proof of claim 
against the bankrupt's estate, based on légal services alleged to hâve 
been rendered to the bankrupt company. Thereupon the trustée filed 
objections to the allowance of the claim. At the time fixed for hearing 
the objections, the claimant and his counsel appeared, but no testimony 
was taken. The claim was, however, disallowed, on motion of the 
trustée, upon the ground that the proof of claim did net contain a 
sufficient statement of the claim and the considération therefor. It 
is this action of the référée which claimant seeks to hâve reversed. 
Opportunity was afïorded the claimant to fumish the items or par- 
ticulars upon which the claim was based, and to correct the deficien- 
cies; but he refused to do so, contending that the proof of claim as 
filed made out a prima facie case, and entitled the claim to allowance, 
in the absence of évidence disproving it. 

Counsel for -the claimant seems to hâve assumed and to contend 
hère (but without argument to support his contention), that under the 
ruie laid down in Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 
50 L. Ed. 584, a proof of claim is prima facie évidence of its alléga- 
tions, and entitles the claim to allowance, in the absence of évidence 
impeaching it, irrespective of whether the proof of claim compiles 
with the requirements of the statute as to the statement of the claim 
and its considération (sections 57a and 57b of the Bankruptcy Act). 
The questions presented for décision are, theref ore : First, that raised 
by this contention; and, second, whether the allégations of the proof 
of claim in question are sufficient in the before-mentioned respects. 

[1] I think that the mère statement of the first question réfutes the 
soundness of the claimant's contention. I fail to perceive how any 
probative force can be given to a proof of claim which does not com- 
ply with the requirements of the law from which it receives what- 
ever efïect it has. It proves nothing more than incompétent évidence 
does. In addition, the statute (section 57d) provides that "claims 

As^For otlier cases see same topla ft KJQY-NVMBBR io ail Key-Numbered Digests & Indexes 
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which hâve been duly proved shall be allowed," unless objections are 
interposed, etc. Claims which do not comply with the requirements 
of the statute are not "duly proved." They are not, therefore, en- 
titled to allowance, and, if they are not entitled to allowance, it is 
difficirit to understand upon what theory the proofs can be considered 
as proving anything. My attention bas not been called to, nor hâve 
I been able to find, any reported case in which a contrary vievif is 
expressed. On the other hand, it has been considered in several cases 
that the proof of claim must comply with the statutory requirements 
before it is accorded any probative force. Castle Braid Co. (D. C. S. 
D. N. Y.) 145 Fed. 224, 228; In re Coventry Evans Fumiture Co. 
(D. C. N. D. N. Y.) 166 Fed. 516; Orr v. Park, 183 Fed. 683, 686, 
106 C. C. A. Zi (5th Cir.) ; In re Goble Boat Co. (D. C. N. D. N. Y.) 
190 Fed. 92 ; In re Creasinger, 17 Am. Bankr. Rep. 538 (référée, S. 
D. Cal., affirmed by District Judge) ; In re United Wireless Telegraph 
Co. (D. C. Me.) 201 Fed. 445. See, also, opinion of Judge McPherson 
in Re Greenfield (D. C.) 193 Fed. 100, where he suggests, but does 
not décide, the question whether a proof of claim, based partly on 
checks and notes, to which neither the original instruments nor copies 
were attached, nor their absence accounted for, as required by the 
statute, "is entitled to the presumption of validity referred to in Whit- 
ney v. Dresser." I must conclude, therefore, both upon reason and 
authority, that, if the proof of claim in question did not comply with 
the necessary statutory requirements, it had no probative force what- 
ever. 

[2] It becomes necessary to consider, then, whether the proof of 
claim did so comply. It has been uniformly held under the présent 
Bankruptcy Law that the statement of the claim and its considération 
must be sufficiently spécifie and full to enable the trustée and the 
creditors to make proper investigation as to its fairness and legality, 
without undue trouble or inconvenience. In re Scott (D. C. N. D. 
Tex.) 92> Fed. 418; In re Stevens (D. C. Vt.) 104 Fed. 325; Orr 
v. Park, supra; In re Blue Ridge Packing Co. (D. C. N. D. Pa.) 125 
Fed. 619; In re Coventry Evans Furniture Co., supra; In re United 
Wireless Telegraph Co., supra ; In re Creasinger, supra ; In re Grif- 
fin (D. C. Mass.) 188 Fed. 389. See, also. In re Elder, Fed. Cas. No. 
4,326. The sufficiency of the daim in question must be tested in ac- 
cordance with this rule. It sets forth that the bankrupt is indebted 
to the claimant in a certain sum, the considération of which is stated 
as follows: 

"For légal services rendered during the last week of August, 1913, and for 
services rendered sald corporation since that time, to wit, during the months 
of September, October, November, and December, 1913, and during the months 
of January and Febniary, 1914. I was duly retained by the corporation, on or 
about Avjgust 23d and appeared for the corporation a number of times at 
ïrenton, N. J., during the months above mentloned, and as its counsel I pre- 
pared the schedules flled in this court during the later part of February or 
early in March." 

This is but a gênerai statement that the considération of the debt 
is for légal services rendered during a certain period of time, without 
specifying the nature of the matters in which they were rendered, 
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whether in litigation or what, except in th€ one particular oi the 
préparation of the schedules to be filed in this bankruptcy proceeding. 
It does not specify the dates or the number of times the claimant ap- 
peared for the corporation at Trenton, or the purpose thereof. It is 
silent as to the amount of time given by the claimant to the affairs 
of the corporation. It fails to state whether the amount claimed was 
agreed upon between the claimant and the corporation, or whether 
the amount which he claims is what he considers the services reason- 
ably worth. In short, it afifords the trustée and the creditors no means 
of making a proper investigation to ascertain whether the amount 
claimed is fair and reasonable or what services were actually rendered. 
During the period mentioned in the claim the claimant might well 
hâve performed services which would not be reasonably worth any- 
thing like the amount claimed, and he might, on the other hand, hâve 
performed services which would be well worth it. I am therefore en- 
tirely clear that the statement of the claim and the considération does 
not measure up to the standard of the rule before stated. 

Référence to the cases before cited will demonstrate, I think, the 
correctness of this conclusion. A statement in a claim "that the con- 
sidération for said debt is for légal services performed for said Scott 
(the bankrupt) during the year 1898" was held insufïîcient in the case 
of In re Scott, supra. The statement of that claim in no essential 
respect differed from that of the claim in question. A claim based on 
légal services, in which the statement of the considération was more 
definite than in the claim in question, was held insufficient in the 
matter of Creasinger, supra. It was held in Re Morris (D. C. N. D. 
Pa.) 154 Fed. 211, that proofs of debt which simply stated the con- 
sidération to be "for services, mdse., &c."; "val. of wages"; "val. of 
professional services" ; "for goods sold and delivered" — were insuffi- 
cient; and in Blue Ridge Packing Co., supra, that a statement "for 
printing done for said bankrupt at its request, heretofore, to wit, 
in September, 1903, as per bill rendered," as well as a statement for 
"goods, wares, and merchandise sold and delivered by claimant to 
bankrupt at bis request, consisting of green truck and vegetables, 
amounting to said sum of $140, with interest," etc., were insufficient; 
Judge Archbald holding that the claim must set forth the particulars 
and items. 

It foUows, therefore, that the referee's order disallowing the claim 
must be approved and affirmed. 
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In re SHOEMAKBR. 

(District Court, E. D. Pennsylvania. July 20, 1915.) 

No. 5137. 

Bankrtjptct <S=>143 — Pkopeett or Bankbupt— In.surance Policies. 

Pollcles upon the life of a bankrupt, providlng that the Insured mlght et 
any time, by written notice to the Company, change the benefleiary, upon 
the indorsement of the same upon the policy by the company, named the 
bankrupfs daughter as benefleiary. Act Pa. April 15, 1868 (P. U 10.3), dé- 
clares that ail policies of life Insurance which shall be taken out for the 
beneflt of, or bona fide assigned to, the wife or chUdren of, or any relative 
dépendent upon, the insured, shall be vested In the wlfe or children, or 
other relative, free from ail claims of the credltors of the insured. Bankr. 
Act July 1, 1898, c. 541, | 70a (5), 30 Stat. 565 (Comp. St 191.% i 9654), dé- 
clares that the trustée of the estate of a bankrupt shall be vested with the 
title of the bankrupt to ail property, which, prior to the flllng of the péti- 
tion, the bankrupt could by any means hâve transferred, or whleh mlght 
hâve been levied upon and sold. Held, there was a mère désignation of 
the bankrupfs daughter as benefleiary of the policies, and hence, as the 
bankrupt coukl hâve changed the benefleiary, his trustée, and not the 
daughter, was entitled to the surrender value of such policy. 

ncd. Note.-— For other cases, see Bankruptcy, Cent. Dlg. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. ©=5l43.] 

In Bankruptcy. In the matter of Samuel Shoemaker, bankrupt. 
Upon certificate for review of an order dismissing a pétition of the 
trustée for an order upon the bankrupt to exécute papers necessary 
to enable the trustée to obtain the surrender value of life policies. Or- 
der revoked, and an order entered allowing the bankrupt to pay or se- 
cure to the trustée the sum ascertained as the cash surrender value, 
or otherwise that the bankrupt exécute the necessary papers, 

Clinton O. Mayer, of Philadelphia, Pa., for claimant. 
Alfred Aarons, of Philadelphia, Pa., for trustée. 

TKOMPSON, District Judge. In this case the référée bas certi- 
fied for review an order dismissing a pétition of the trustée for an or- 
der upon the bankrupt to exécute papers necessary for the purpose of 
vesting in the trustée the power to obtain the surrender value of four 
certain policies of life insurance issued by the Prudential Life Insur- 
ance Company of America on the life of the bankrupt. It was agreed 
at the hearing before the référée that the insurance policies provided 
that Florence M. Shoemaker, daughter of the bankrupt, should be the 
benefleiary, with the right to change the benefleiary ; that Florence M. 
Sheomaker is a minor of 18 years of âge, dépendent upon her father, 
Samuel Shoemaker ; and that she was made the benefleiary not in con- 
templation of bankruptcy. Florence M. Shoemal<er claims the policies, 
and the benefits derived therefrom, as exempt from creditors, by virtue 
of the act of assembly of April 15, 1868 (Pamphlet Laws, page 103). 

It appears from the opinion of the référée that the policies in ques- 
tion are four in number and the surrender value amounts to $3,074.52. 
The précise terms of the clause as to the change of benefleiary con- 
tained in the policies are as follows : 

®=3For other cases see same topic & KEY-NUMBEK in ail Key-Numbered DigestB & Indexe» 
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"The Insured may at any tlme wlille thls policy Is In force, by written notice 
to th.e Company at its home office, change the beneficiary or beneflciaries, suoh 
change to take effect only upon indorsement of tUe same on the policy by the 
Company, whereupon ail rlghts o£ Oie former beneficiary or beneflciaries shall 
cease: Provided, however, that no such change of beneficiary shall be valid if 
the policy or any Interest therein be assigned at the time of such change." 

The act of assembly of the state of Pennsylvania, approved April 
15, 1868 (P. L. 103), provides that: 

"Ail pollcies of life Insurance or annulties on the Ufe of any person, which 
may hereafter mature, and which hâve been or shall be taken ont for the bene- 
fit of, or bona flde assigned to, the wife or chlldren or any relative dépendent 
upon such person, shall be vested in such wife or chlldren or other relative, 
fuU and clear from ail claims of the ereditors of such person." 

The trustée claims that he is entitled to the cash surrender value of 
thèse policies under section 70a (5) of the Bankruptcy Act. 

In the case of In re Jamison Bros. & Co. (D. C.) 222 Fed. 92, on 
page 96, decided April 1, 1915, by Judge Dickinson, but not reported 
until after the décision of the référée and the filing of the certificate 
of review in this case, my learned coUeague says : 

"We are of opinion that, whatever may be the case in other jurisdlctions, the 
rullngs by which we are bound do not leave open to discussion thèse proposi- 
tions: 

"1. Where there bas been merely a désignation of a beneficiary to recelve 
the moneys payable on the death of the insured, and this désignation is open 
to recall or change by the insured, to whom also belongs the right to caucel or 
surrender the policy, there, if the insured be baukrupt, the surrender value of 
the policj' passes to his trustée. 

"2. Where, however, the wife, chlldren, or a dépendent relative of the In- 
sured has been made the owner of the policy, within the meaning of the 
Pennsylvania statutes, by It having been taken out for or bona fide assigned to 
them, then nothing passes to the trustée. 

"Thèse propositions are supported by In re Booss (D. C.) 154 Fed. 494, 18 
Am. Bankr. Rep. 658; In re Herr [D. C] 182 Fed. 716, 25 Am, Bankr. Rep. 
142; In re Dolan (D. C.) 182 Fed. 949, 25 Am. Bankr. Rep. 145; Allen v. Trust 
Co., 143 Wis. 381, 127 N. W. 1003, 139 Am. St. Rep. 1107, 25 Am. Bankr. Rep. 
126." 

I am entirely in accord with the foregoing propositions so tersely 
and clearly stated by Judge Dickinson, and they rule the case at bar. 
There has been hère merely a désignation of the beneficiary, which is 
open to recall or change by the insured, and to him also belongs the 
right to cancel or surrender the policy. The policy was not, within 
the meaning of the Pennsylvania act of 1868, "taken out for the bene- 
fit or bona fide assigned to" the daughter of the insured, Florence M. 
Shoemaker, for by the terms of the policy the insured may at any time 
take away her interest by changing the beneficiary without her con- 
sent. As the policy was not "taken out for the benefit of" the daugh- 
ter, the referee's construction of the word "dépendent" in the act of 
1868 as applying to the wife and children, and not alone to "relatives," 
is immaterial. 

In the case of South Side Trust Company v. Wilmarth, 29 Am. 
Bankr. Rep. 29, 199 Fed. 418, 117 C. C. A. 650, the discussion of the 
question as to vv^hether or not the beneficiary v/as dépendent related to 
a sister of the insured, who came within the term "relative," and it was 
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therefore necessary to détermine whether or not she was a "relative 
dépendent." 

It is ordered that the order of the référée certified for review be re- 
voked, and that an order be entered allowing the bankrupt to pay or 
secure to the trustée the sum ascertained as the cash surrender value, 
and that otherwise the policies shall pass to the trustée as assets in 
accordance with the provisions of section 70a (5) of the Bankruptcy 
Act, and, in default of his so paying or securing such sum to the trus- 
tée, that he be ordered to exécute such papers as shall be necessary 
to transf er his interest in the policies to the trustée. 



In re MILLER. 

CDistrlct Court, D. Massachusetts. March 15, 1915.) 

No. 18910. 

1. Bankeuptct <Sï=>318, 340 — Pbovable Debt — Allowance — Annuitt. 

A bankrupt, for full considération, received by Mm before bankruptcy, 
entered Into an absolute promise to pay to the clalmant $3 per day during 
the remainder of the clalmant's life. Bankr. Act July 1, 1898, c. 541, g 
63a, 30 Stat. 562 (Comp. St. 1913, § 9647) déclares that debts of the bank- 
rupt, whlch are a flxed liabillty and absolutely owlng at the tlrne of the 
flling of the pétition and are founded upon a contract, absolute or Implied, 
may be proved. Held, that the clalm mlght be proven against the bank- 
rupt's estate, and that the only uneertainty, which was the duratlon of 
the claimant's life, might be determined as In other cases by référence to 
mortality tables. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482, 527 ; 
Dec. Dig. <g=>318, 340.] 

2. BANKEtrpTCT <g=342i4 — Findings ov Refebeb— Evidence. 

Where the évidence In a proceedlng to review allowance of clalms was 
not reported, the referee's findings of fact must stand, unless they appear 
erroneous on the face of the certificate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. f 530; Dec. 
Dig. <S=342i/2.] 

In Bankruptcy. In the matter of Charles W. Miller, bankrupt. Pé- 
titions to review claims allowed by the référée. Pétitions denied. 
Alfred W. Putnam, of Boston, Mass., for trustée. 
Fred L. Norton, of Boston, Mass., for creditor. 

MORTON, District Judge. The bankrupt made, upon good con- 
sidération, a contract obligating him absolutely to pay to the creditor 
$3 per day during the creditor's life. No default existed at the time of 
the voluntary pétition in bankruptcy and the adjudication. No pay- 
ments under the contract hâve been made since the bankruptcy. The 
creditor seeks to prove an amount w^hich is the présent worth of $3 
per day during his expectation of life, as shown by the mortality 
tables. Mr. Référée Gibbs allowed the claim, and the case is hère on 
review. 

[ 1 ] The bankrupt's undertaking is absolute ; he had received the full 
considération for his promise before the bankruptcy, and nothing re- 

®=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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mained but for him to make the payments as agreed Hîs liability was 
"fixed," and it was "founded upon a contract." Section 63a. The 
only uncertainty about it is the amount which he will be called upon 
to pay. There are many cases in which the amount of damages recov- 
erable, or the value of an estate, dépends upon the length of time which 
a person killed would hâve lived, or which a living person will live. 
Nobody knows what that length of time would hâve been, or will be. 
But the damages are not on that account treated as unassessable, nor 
the value as unascertainable. The expected duration of the life in 
question, arrived at by the use of mortality tables in connection with 
such facts as the particular case develops, is used as the basis for Com- 
puting damages or value. 

I see no reason why that method should not be followed in bank- 
ruptcy proceedings. Cases in which the bankrupt's obligation is other 
than contrâctual, or may be changed by subséquent events, e. g., ali- 
niony, or where the duration of it is limited upon contingencies other 
than death, which cannot be estimated upon data now existing, e. g., the 
chance of a woman's remarriage (DUnbar v. Dunbar, 190 U. S. 340, at 
345, 23 Sup. Ct. 757, 47 L. Ed. 1084), and cases in which the bankrupt's 
obligation to pay rests, not upon a past and executed considération re- 
ceived by him, but upon future considération to be received by him f rom 
time to time, e. g., rent under lease (Roth v. Appel, 181 Fed. 667, 104 
C. C. A. 649, 31 L. R. A. [N. S.] 270 [C. C. A. 2d Circuit] ; Slocum 
v. Soliday, 183 Fed. 410, 106 C. C. A. 56 [C. C. A. Ist Circuit]), are, 
I think, plainly distinguishable. The essential grounds upon which 
proof is rejected in such cases do not exist hère. Upon the questions 
of law involved, this case is undistinguishable from Cobb v. Overman, 
109 Fed. 65, 48 C. C. A. 223 (C. C. A. 4th Circuit) ; and the référée 
has followed the procédure there approved. That décision was refer- 
red to, certainly without disapproval, in Dunbar v. Dunbar, 190 U. S. 
340. at 351, 23 Sup. Ct. 757, 47 L. Ed. 1084. Notwithstanding the criti- 
cism of Cobb v. Overman in In re Pettingill (D. C.) 137 Fed. 143, at 
page 147, it seems to me to be correct. The creditor had the right to 
treat the bankruptcy and the cessation of payment thereafter as a 
breach of the entire contract. In re Swift, 112 Fed. 315, 50 C. C. A. 264 
(C. C. A. Ist Circuit). The référée was right in allowing the daim, and 
his décision is affirmed. 

[2] The other pétition for review brings up the referee's action in 
allowing a second claim by the same creditor for rent of a stable (own- 
ed by the creditor) which accrued before the bankruptcy, and a third 
claim for money had and received by the bankrupt to the creditor's use 
before the bankruptcy, amounting to $2700. The référée has found 
that the rent was due, and that the money was had and received by the 
bankrupt, as claimed by the creditor, and has allowed both thèse claims 
in f ull. As the évidence is not reported, his findings of f act must 
stand, unless they appear to be erroneous on the face of his certificate. 
Nothing appears therein which leads me to doubt the correctness of 
the referee's findings of fact or his rulings of law. His décision is af- 
firmed. 

Both pétitions for review are denied. 
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HALL V. WILLCOX. 
(Circuit Court, S. D. New York. September 26, 1906.) 

1, PosT Office <S=^2Q — Feaud Ordees — Pbesumption. 

AVhere the Postmaster General, pursuant to acts of Congress, satlsfles 
himself that a person is Improperly using the mails and issues a fraud 
order accordingly, tliere is a rebuttable presumption that his conclusion 
is right. 

[Ed. Note. — For otber cases, see Post Office, Dec. Dig. <©=26.] 

2. Injunction <S=126 — Hestbaining Feaud Obder— Bubden or Proof. 

One seeklng to enjoin tlie enforcement of a fraud order issued by postal 
authorities has the burden o£ proving that the order was improperly 
issued. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 276 ; Dec. Dig. 
<g=>126.] 

8. PosT Office <S=j26 — Fbaud Okdebs— Gkounds. 

Where complainant admitted prior quackery in hls electric belt busi- 
ness, the fact that he had recently employed a physician does not war- 
rant an injunction against the enforcement of a fraud order issued by the 
postal authorities; past fraud being ground for a fraud order. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. <&:»26.] 

In Equity. Bill by S. S. Hall against William R. Willcox. On mo- 
tion for injunction pendente lite to prevent the postmaster at New 
York City, under orders from the Postmaster General, f rom detaining 
mail from the complainant, who was selling "Electric Belts," which 
were advertised as curing or aiding many ailments and increasing and 
preserving the sexual powers of men. Motion denied. 

J. J. Vanse, of Brooklyn, N. Y., for complainant. 

C. D. Baker, of New York City, Asst. U. S. Atty., opposed. 

HOUGH, District Judge. The case of Public Clearing House v. 
Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1092, has simplified 
considerably professional ideas regarding the rights of citizens in re- 
spect of the postal transmission of letters. 

[ 1 ] When the Postmaster General, pursuant to the acts of Congress 
now in force, satisfies himself that any given person is obnoxious to 
the statutes in question, issues a "fraud order" accordingly, and on 
being called to account in the courts certifies that he has reached his 
conclusion on évidence satisfactory to himself, the presumption is that 
his conclusion is right. It may not hâve been reached by the ordinary 
methods of courts, the rules of évidence may hâve been disregarded, 
the investigation may hâve been secret and ex parte ; but thèse are dé- 
tails for which relief must be sought from Congress and not from the 
judiciary — the presumption still exists. 

I do not think that presumption, however, incontrovertible. If it 
were, every such bill as this (which admits the issuance of a fraud or- 
der) would be open to demurrer. 

It may be that the Postmaster General has exceeded the statutory 
grant of power, or exercised it wantonly, or maliciously. 

.^=s>For other cases se* same topic à KBY-NTJMBBR In ail Key-Numbered Digests & Indexés 
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[2] The presumption, however, is ample to put upon a complainant 
a burden of proof which it is difficult to imagine him meeting on a 
motion for preliminary injunction. 

[3J Certainly this complainant has not met it. He admits one récent 
instance of business to be indefensible ; he scarcely dénies that such 
instances may hâve been the rule. If they were even rare, he admits 
that some fraudulent quackery existed until recently. To assort that 
the course of business indicated by the past has been mended by the 
sudden employment of a licensed physician, concerning whose profes- 
sional quahfications (including pecuniary independence of the com- 
plainant and the electric belt business) nothing is shown, is asking too 
much of credulity. 

The complainant's argument is based upon the proposition that his 
mîsdoing must be proved to be in the présent tense, to justif y a "f raud 
order." 

I know of no more persuasive évidence of présent conduct than past 
performance. 

Motion for injunction denied. 



In re VALLOZZA et al. 
(District Court, D. New jersey. May, 1915.) 

Bankkuptct ®=!>224 — Refeeee — Plenaet Jueisdiction. 

Where a credltor of a bankrupt received goods in payment of hls debt, 
the référée In bankruptey la witliout jurisdictlon to hear and détermine 
In a summary manner the question of préférence, where the créditer as- 
serted his right and refused consent to the proceeding, under Bankr. Act 
July 1, 1898, c. 541, § 23b, 30 Stat 552 (Comp. St. 1913, § 9907), the référée 
should stay such proceedings and remit the trustée to a plenary suit. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. § 383; Dec. 
Dig. ®=224.] 

In Bankruptey. In the matter of the bankruptey of Michèle Val- 
lozza and Nicola Di Giandomenico, individually and trading as the 
New York Clothing Company. On pétition to review the referee's 
order directing that Antonio Siracusa pay to the trustée the sum of 
$848.50, the value of goods, wares, and merchandise delivered by the 
bankrupts within four months preceding the filing of the pétition in 
bankruptey. Order reversed, and cause reraanded. 

W. Frank Sooy, of Atlantic City, N. J., for the trustée. 
Louis Stern, of Atlantic City, N. J., for Antonio Siracusa. 

RELLSTAB, Mstrict Judge. The order under review was made 
in summary proceedings founded on a rule to show cause. Upon the 
retum of the rule, Antonio Siracusa, the person against whom it was 
issued, excepted to the jurisdiction of the référée, insisting that he 
was an adverse claimant. He was a créditer of the bankrupts, and 
accepted goods, wares, and merchandise belonging to them in discharge 

«ssFor other eues ■«• sama topie & KEY-NUMBBR in ail Ker-Numbered Dignita & Indexes 
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of some of their indebtedness to him. His claim of right to such goods 
is of substance, and not a mère fictitious or colorable one. 

The questions whether he obtained a préférence in such transaction 
or whether it was tainted with f raud are not pertinent upon the issue 
whether such créditer is an adverse claimant. The référée had juris- 
diction to issue the rule to show cause, there being sufficient in the 
affidavits upon which such rule was based to justify the inquiry; but 
as soon as it developed that a transfer of property from the bank- 
rupts to one of their creditors had been made, to discharge some of 
their indebtedness to him, and that such créditer refused his consent 
to the referee's inquiring into the legaUty of such transaction in a 
summary way, it was the duty of the référée to stay such proceedings 
and remit the trustée to a plenary suit under section 23b of the Bank- 
ruptcy Act. In re Walsh Bros. (D. C, lowa) 21 Am. Bankr. Rep. 14, 
163 Fed. 352; In re Franklin Suit & Skirt Co. (D. C, Pa.) 28 Am. 
Bankr. Rep. 278, 197 Fed. 591 ; In re Lummus (D. C, Ga.) 32 Am. 
Bankr. Rep. 740, 214 Fed. 891. For additional authorities, see Collier 
on Bankruptcy (lOth Ed.) pp. 489-498a; Loveland on Bankrup^cy 
{4th Ed.) §§ 37, 540; Black on Bankruptcy, §§ 403, 404, 465; Reming- 
ton on Bankruptcy (2d Ed.) §•§ 1652, 16541/2, 1677, 1796, 1863-1865. 

As such creditor never consented to such summary jurisdiction, 
but always protested against it, the order under review is reversed, 
and the cause remanded, that proceedings plenary in their nature may 
be instituted, if the same be deemed advisable. 



Ex parte LEE YING et aL 
(District Court, W. D. New York. June 22, 1915.) 

1. AUENs <S=332 — Depobtation of Chinese — Immigration Act. 

Immigration Act Feb. 20, 1907, c. 1134, § 21, 34 Stat 905 (Comp. St. 
1913, § 4270), relating to déportation of aliens found in the United States 
In violation of law, applies to CMnese laborers illegally entering the United 
States, notwlthstanding spécial acts relating to the Chinese; hence, un- 
der a warrant charglng that the Chinese persons were in the United 
States, and had entered in violation of Chinese Exclusion Act, May 5, 1892, 
c 60, §i 6, 7, 27 Stat 25, 26 (Comp. St. 1913, §§ 4320, 4321), such persons 
may be deported under the Immigration Act 

[Ed. Note. — For other cases, see Aliens, Cent Dlg. §§ 84, 92-95; Dec. 
Dig. <g=532.] 

2. Aliens <®=332 — Déportation of Chinese — Peesumptions. 

In a proceeding to déport a Chinese person, there is a natural presump- 
tion of allenage, and an unsupported claim that he was bom In the 
United States will not establish citlzenship. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=932.] 

In the matter of the pétition of Lee Ying and Lee Quon for a writ 
of habeas corpus. Writ dismissed, and petitioners remanded. 

^csFe-r other cases see eame toplc & KEY-NUMBER in ail Key-Numbered Dleests & Indexes 
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Dilworth M. Silver, of Buffalo, N. Y., for petitioners. 

Donald Bain, Asst. U. S. Atty., of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. [1] The record shows that the petitioners, 
who are Chinese laborers, were given a f air hearing by the immigration 
inspecter after their arrest for having unlawfuUy entered the United 
States, and I discover no irregularity in the warrant of déportation. It 
was contended that the warrant was def ective, in that it accused the pe- 
titioners with being uniawfully in the United States in violation of the 
Chinese Exclusion Act, and not the Immigration Act, and that the pro- 
ceedings should hâve been conducted exclusively under the latter act ; 
but I think the mère statement in the warrant that the petitioners were 
found within the United States in violation of section 6 of the Chinese 
Exclusion Act, and that they had entered the United States in violation 
of section 7 thereof , does not invalidate the warrant, nor deprive the 
Acting Secretary of Labor of his power and authority under section 21 
of the Immigration Act to détermine the right of the petitioners to re- 
main in this country. Ex parte Lam Pui (D. C.) 217 Fed. 456. That 
such act applies to Chinese laborers illegally entering the United States, 
notwithstanding the spécial acts relating to the exclusion of Chinese, 
has been definitely decided by the Suprême Court of the United States 
in United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. 
Ed. 354. 

[2] The claim of counsel, unsupported by any évidence, that peti- 
tioners were born in the United States, was totally insufficient to estab- 
lish citizenship, or overcome the presumption that they were aliens, 
and the inspecter had the right to ignore such claim. Lee Sim v. 
United States, 218 Fed. 432, C. C. A. . 

The writ is dismissed, and the petitioners remanded. 
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FINDLAY et al. v. UNITED STATES. * 

(Circuit Court of .Appeals, Nintli Circuit. July 12, 1915.) 

No. 2511. 

L Evidence <S=5460 — Paeol Evidence — Aid in Interprétation of Instru- 
ments. 

A bond, reciting that a colleetor of customs had notifled the master of 
a British steamship that lie Iiad incurred penalties for violations of the 
Passenger Act of 1882 (Aug. 2, 1882, c. 374, 22 Stat. 186), and that the 
colleetor had been authorized by the Department of Commerce and Labor 
to grant clearance to the steamship on a bond for payment of such pen- 
alties and conditioned for payment to the United States of the amount for 
whlch the department should détermine that the principal was Uable for 
penalties incurred, was open to interprétation, and the court, to décide 
on its meanlng, could look not only to the language employed, but to the 
subject-inatter and surrounding clrcumstances, authorizing the admission 
of évidence of the negotiations and proceedings leadlng up to the giving 
of the bond. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2115-2128 ; 
Dec. Dig. <S=5460.] 

2. Shipping i®=3l68 — Caeriage of Passengebs— Penalties fob Fobfeitueb— 
Bonds— Evidence— Admissibility. 

In an action on a bond conditioned for payment of such penalties as 
should be determined by the Department of Commerce and Labor to bave 
been incurred by a master of a steamship after présentation, within a 
reasonable time, by him or bis agents or attorneys and the offlcers of the 
United States, of the facts, évidence of the subséquent proceedings in 
presenting the facts to the department was admissible. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 556-562; Dec. 
Dig. ®=5l68.] 

8. Shipping <S=>168— Régulations — Violations — Peocbedings befoee De- 

PABTilENT OF CoMMEfiCE AND LABOB. 

The court, in an action on a bond conditioned for the payment of such 
I)enalties as should be determined by the Department of Commerce and 
Labor to hâve been Incurred by the master of a vessel violating the Pas- 
senger Act of 1882, bas no authority to revise the proceedings before the 
department and détermine what évidence it should bave recelved, and 
the court is limited to the question whether the facts had been submitted 
to the department and a détermination made by It on the facts. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 556-562; Dec. 
Dig. ®=»ie8.] 

4. Shipping ©=5168 — Violation of Régulations- Bond to Secube Payment 
OF Penalties— DuEEss — Considebation. 

In a suit on a bond to secure the payment of such penalties as should 
be determined, by the Department of Commerce and Labor, to hâve been 
incurred by the master of a vessel for violations of the Passenger Act 
of 1882, évidence held to show that the bond was given voluntarlly and 
supported by a sufficient considération. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 556-562 ; Dec. 
Dig. <Ê=168.] 

6. Shipping <ê=>168 — Régulations— Violations — Bond to Secube Payment 
of Penalties— Validity. 

A bond to secure the payment of such penalties as should be determined 
by the Department of Commerce and Labor to hâve been Incurred by the 
master of a vessel for violations of the Passenger Act of 1882, after prés- 
entation of the facts to the department, is not a statutory bond, because 
not authorized by statute, but is valid as a common-law obligation, vol- 

£=3For otber cases see same toplc & KEY-NUMBSR in aU Key-Numbered Digeats & Indexes 
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untartly gîven by the obligors and accepted by the offlcers of the depart- 
ment as Incident to theic duties in the administration of the affalrs of the 
department ; for the détermination of the amount of the penalty by the 
department is within its légal authority. 

[Ed. Note.— For other cases, see Shlpping, Cent DIg. §§ ^6-562 ; Dec. 
Dig. <®=ie8.] 

6. Penalties iS=>H — Remission— Application. 

An application under Rev. St. § 5294 (Oomp. St 1913, § 10135), for ré- 
mission of fines and penalties, is based on an admission that the fine or 
penalty has been ineurred. 

[Ed. Note. — For other cases, see Penalties, Cent. Dig. § 9; Dec. Dig. 
<g=ll.] 

7. Shippino ®=»168 — Caeeiage of Passengebs — Penalties — Application. 

A coUector of a port notifled the master of a vessel of his llability to 
penalty for violations of the Passenger Act of 1882, and he w'as Informed 
that prior to proceedlngs for the enforcement of the penalty, the master 
would be given an opportunlty to présent any statement he might désire 
to make. Attorneys for the master in writing letters to the collector re- 
ferred to the violations as "alleged violations." The collector, at the re- 
quest of the master for clearauce of the vessel, sent a cablegram to the 
Secretary of Commerce and Labor and used the term "alleged penalties." 
The master to obtain a clearance executed a bond, reciting the facts, and 
conditloned on the payment of the amount which the Department of Com- 
merce and Labor should détermine that the master was liable for pen- 
alties, alleged to hâve béen ineurred. Held, that nelther the bond nor the 
proceedlngs leadlng up to it disclosed an admission of llability for pen- 
alties or an application for remission or mitigatlon of penalties under 
Rev. St. § 52&é. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 556-562 ; Dec. 
Dig. <S=>ie8.] 

8. Shipping <g=9l68 — Oabbiage of Passengebs — Penalties — Remission — 

Statutoby Provisions— Constedction. 

Rev. St. § 5294, authorizing the Secretary of the Treasury, on applica- 
tion therefor, to remit or mltigate any fine, penalty, or forfeiture provided 
in laws relating to vessels, was orlginally Act Feb. 28, 1871, c. 100, § 64, 
16 Stat. 458 (Comp. St. 1913, § 10135), authorizing the Secretary of the 
Treasury, on application therefor, to remit or mitigate any fine or pen- 
alty, provided for in this act. The act contained 71 sections, and related 
to the supervision and Inspection of huUs, boilers, etc., of vessels navl- 
gating the lakes, bays, inlets, sounds, rivers, harbors, or other navigable 
waters of the United States and 66 of the sections were carried into the 
Revised Statutes, without substantial change, as title 52, sections 4399- 
4500, entitled "Régulation of Steam Vessels." Other sections were trans- 
ferred to other titles of the Revised Statutes. Varions Attorney Gênerais, 
In response to request for opinions, advised that section 5294 applied 
only to fines, penalties, and forfeitures ineurred under the laws embraced 
In title 52. Eeld, tliat the court would foUow the practice advised 
by the Attorney Gênerais, and tliere was no authority for the remission 
of penalties for violations of the Passenger Act of 1882. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 556-562 ; Dec. 
Dig. <S=>168.] 

9. Shipping ®=»168 — Oabbiage of Passengebs — Penalties — Remission — 

Statutobï Provisions— Constbuotion. 

Act Feb. 14, 1903, c 552, 32 Stat 825, establishlng the Department of 
Commerce and Labor, and transferring to the department jurisdiction 
conferred on the Secretary of the Treasury as to the remission of fines 
and penalties for violating any provision of law relating to vessel or sea- 
men, or to informers* shares of such fines, or by acts of Congress relating 
to the commissioner and bureau of navigation shipping commlssioners, 
does not give the Secretary of Commerce and Labor any greater power 
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wlth respect to the subject mentloned than those previously conferred on 
the Secretary o£ the Treasury, and the Department of Commerce and 
Labor bas no authority to remit and mitigate fines, penalties, and for- 
feitures except as limited in practice, under Eey. St § 5294, to fines, pen- 
alties, and forfaitures prescribed in title 52. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dlg. §§ 556-562; Dec. 
DIg. ®::=j168.] 

10. Stattites <®=>219 — Consteuction— Dbpartmental Construction. 

Where a construction placed on a statute by the executive department 
charged with Its administration Is clearly erroneous, the court must so 
adjudge it, but where the .construction bas been followed for many yeara, 
it should not be overruled, except for cogent reasons, and a mère doubt 
Is insufficient. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. §§ 296, 297 ; Dec. 
Dig. ®=>219.] 

11. Statutes <@=»231 — Construction— Eevisbd Statutes. 

It is not permlssible to resort to the original act in the construction of 
a section of the Eevised Statutes, where the meaning of the section Is 
plain, but where there is an ambigulty therein, resort may be had to the 
original section to ascertaln what. If any, change of phraseology bas been 
made, and whether the change should be construed as changing the law. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 312; Dec Dig. 
<@=231.] 

12. Shipping <S=»168 — Carriaoe of Passenoebs — Penalties — Bemission — 
Statutory Provisions. 

Though the Secretary of Commerce and Labor bas no authority to re- 
mit or mitigate any of the penalties Incurred under the Passenger Act of 
1882, he bas revisory and supervisory authority to détermine whether the 
statute bas been violated, and the extent of such violation, and in ac- 
cordance wlth his détermination direct the prosecution for a violation or 
Its abandonment in whole or In part. 

[Ed. Note. — For other cases, see Shlpping, Cent Dig. §§ 556-562; Dec. 
Dlg. <@=s>ie8.] 

In Error to the District Court of the United States for the District 
of Hawaii; Charles F. Clemons, Judge. 

Action at law by the United States against James F. Findlay and 
others, on a bond to insure the payment of penalties alleged to hâve 
been incurred by défendant James F. Findlay, as master of the 
British steamship Orteric, for violation of the Passenger Act of 1882. 
There was a judgment for plaintiff, and défendants bring error. Af- 
firmed. 

On April 13, 1911, the British steamer Orteric having on board about 1,500 
Spanish and Portugese Immigrants, arrived at the port of Honolulu, Hawaiian 
Islands, from Oporto and LIsbon, Portugal, and Glbralter, the British port 
In the South of Spaln. Upon the arrivai of the vessel at Honolulu an Inspec- 
tion thereof was made by the eustoms offleers under the direction of the 
Collector of the Port, who thereafter rendered a report to the Collecter of the 
Port, wherein they found that the master of the vessel, James F. Findlay, 
had violated the foUowing sections of Passenger Act of Aug. 2, 1882, c. 374, 
22 Stat. 186, as amended by Act Feb. 14, 1903, c 552, 32 Stat 829, Act 
Feb. 9, 1905, c. 564, 33 Stat. Tll (Comp. St. 1913, § 8010), and Act Dec. 19, 
1908, c. 6, 35 Stat 583 (Comp. St 1913, §§ 7997, 7998): Section 2 thereof re- 
lating to berths, section 3 thereof, relatlng to light and ventilation, section 
4 thereof, relatlng to food, section 5 thereof, relating to hospitals, section 6 
thereof, relatlng to discipline and cleanliness, and section 7 thereof, relating 
to the postihg of notices. Comp. St. 1913, §§ 7990-8004. On April 17, 1911, 
the Collector of the Port notifled the master of the vessel, by letter, that he 
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was "Uable to penaltles for alleged violation" of the sections of thé act above 
set forth, and In addition section 9 tlïereof (section 8006), relating to pas- 
senger manifests. In this letter of notiflcation to the master of the vessel tlie 
CoUector called attention to section 13 of the act (section 8014), providing for 
a lien on tbe vessel for the penalties, and stated that "prior to institutlng pro- 
ceedlngs for the enforcement of tliis penalty you will be given an opportunity 
to présent any statements you may désire to make. I would suggest Uiat what- 
ever statements you may désire to make, be made in the form of an affida- 
vit." On April 22, 1911, the agents of the Orteric at Honolulu made application 
to the CoUector of the Port for clearance of their vessel. In the application 
It was statêd that "in view of the alleged violations of the Passenger Act 
of 1882, aggregating penalties in the sum of $10,000, we will furnish to you 
an adéquate bond in the sum of $20,000 covering the same, provided the facts 
concerning such alleged violations be submitted to the Seeretary of Com- 
merce and Labor for détermination." In another letter to the CoUector of 
the same date, the agents of the steamer requested permission to clear their 
vessel "upon a satisfactory bond heing furnished for the payment of any pen- 
alties which may be imposed in respect of the alleged violations of the Pas- 
senger Act by that steamer, and fuU particulars regarding the matter to be 
furnished to the Department of Commerce and Labor for their détermination 
of what shall be done in connection therewith." On the same date (April 22, 
1911), the attorneys for the vessel at Washington, D. C, wrote to the Seere- 
tary of Commerce and Labor requesting that the Orteric be permitted to pro- 
ceed on her voyage upon her master or Honolulu agent enterlng into bond for 
the malung good of any penalty f ound to be due elther by the vessel or the 
master, and that upon the coming in of a formai report of the matter the 
questions involved be then adjudicated after a hearing. 

Pursuant to the requests of the agents of thé vessel at Honolulu, the Col- 
leetor of the Port eabled to the Seeretary of Commerce and Labor as fol- 
lows: "Agents British steamer Orteric make application clear under bond 
covering alleged penalties amounting approxlmately ten thousand dollars Pas- 
senger Act 18S2. Eecommend favorable considération." To the above cable- 
gram the Seeretary of Commerce and Labor replied as foUows: "With ap- 
proval United States Attorney clear Orteric flfteen thousand dollar bond." 
Pursuant to the above reply, and on the date of the receipt tUereof (April 22, 
1911), the following bond was entered into by the master, and thereafter the 
vessel was permitted to leave and dld leave the Port of Honolulu: "Whereas, 
the CoUector of Customs of the Port of Honolulu, territory of Hawaii, bas 
given notice to J. F. Findlay, master of the British steamship Orteric that the 
said master has incurred certain penalties on account of alleged violationa 
of 'The Passenger Act, 1882' as amended ; and whereas the said CoUector has 
been authorlzed by the Department of Commerce and Labor of the United 
States to grant immédiate clearance to said steamship upon a bond belng fur- 
nished in the pénal sum of fifteen thousand dollars ($15,000) approved by the 
United States District Attorney for the Territory of Hawaii, to insure the 
payment of such penalties for such violations aforesaid as shall be determined 
by the Department of Commerce and Labor of the United States to hâve been 
Incurred by the said master, after the présentation, withln a reasonable 
time, by the said master, or his agents or attorneys, and the officiais of the 
United States at said Honolulu, of the facts, to said department; and where- 
as a bond in the form of thèse présents and with the surettes therein named, 
has been approved by said United States Attorney: Now, therefore, know 
ail men by thèse présents, that the said J. I?. Findlay, as principal, and T. 
Clive Davies and W. H. Baird, both of said Honolulu, as surettes, are held 
and flrmly bound unto the United States of America In the pénal sum of 
flfteen thousand dollars ($13,000) for the paynaent of which w:ell and truly to 
be made, the said principal ahd sureties do bind theœselves, their heirs, ex- 
ecutors and administrators flrmly by thèse présenta: The condition of the 
Within and foregoing obligation Is such that if the said principal, J. F. Find- 
lay, shall pay to the United States of America through the CoUector of Cus- 
toms at the Port of Honolulu in the territory of Hawaii, the amount which the 
Department of Commerce and Labor of the United States shall,, upon siich 
présentation of facts, détermine that the said principal Is Uable for on account 
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of sueh penaltles so alleged to hâve been incurred, then this obligation shall 
be null and void, otherwise of full force and efCect." 

On April 27, 1911, tlie attomeys for the Orteric at Honolulu wrote to the 
CoUcctor of the Port as follows: "On the 22d day of April, 1911, in accord- 
ance with authorlty cabled to you by the Acting Secretary of Commerce and 
Labor of the United States, clearance was grauted the said Orteric upon the 
filing with you of a bond in the pénal sum of $15,000, conditioned upon the 
payment by Captain Flndlay of such amount as might be determined by the 
Department of Commerce and Labor to be the amount of liability of said 
Captain Findlay on account of such penalties. In order to préserve the rights 
of Captain Findlay in the premises, we now formally enter protest against 
the imposition of the penalties aforesaid and ail penaltles whatever that may 
be imposed on account of alleged violations of the Passenger Act of 1882, aa 
^mendod, during or in the course of the said trip of the Orteric. We also 
beg to State that we shall file with you as soon as possible a full statement of 
the facts concerning the said alleged violations, to be submitted to the De- 
partment of Commerce and Labor in order that it may arrive at a proper 
détermination of the matter." 

On Julie 8, 1911, the Honolulu attorneys for the vessel addressed to the Col- 
lector of the Port at that place a letter in part as follows: "We regret ex- 
■ceedingly the fact that we hâve been unable to submlt the facts and case on 
hehalf of Captain Findlay before this time. • * • Section 3 of the Pas- 
senger Act contains a proviso that in case the ventilating apparatus is ap- 
proved by the immigration ofEcers at the port of clearance, such approval 
shall sufflce to show a compliance with the requirements of the act in this 
respect. We believe that we shall be able to establlsh that such inspection 
and approval were had by the testimony of Mr. Campbell. We therefore re- 
quest the indulgence of your department for such further time as will enable 
us to secure Mr. Campbell's testimony, when we will immediately submit to 
you our case." 

On June 13, 1911, the Honolulu attomeys submitted to the Collecter of the 
Port for présentation to the Department of Commerce and Labor an afladavlt 
of Findlay, the master of the Orteric, together with conflrmatory affidavits of 
the chief offlcer, the ship's doctor, and the nurse of the steamer. In the affi- 
davits varions facts were set forth tending to show that the provisions ofthe 
Passenger Act had, in ail respects, been complied with, with the exception of 
section 2 thereof, relating to berths; that the alleged violation of that sec- 
tion was caused by a riot during the voyage between the Spanish and Portu- 
gese passengers, resulting in a pitched battle ; that after the riot the Portu- 
gese passengers refused to be berthed with the Spanish passengers, belng in 
fear of their lives, and to prevent bloodshed and to malntain discipline the 
Portugese passengers were moved aft. In the letter submitting thèse afflda- 
vits the attomeys requested that they be permitted to submit a written argu- 
ment as to the applicability of the évidence presented. The record does not 
show whether such written argument was ever presented, and It does not ap- 
pear that the testimony of Mr. Campbell was ever taken. On June 17, 1911, 
the CoUeetor of the Port at Honolulu forwarded the affidavits above referred 
to, together with his report and ail of the correspondence exchanged between 
the parties, to the Secretary of Commerce and Labor at Washington. The 
report in part was as follows: 

"We hâve ascertaiped thTough the assistance of the Immigration service that 
there were 1,242 statute passengers carried on the Br. S. S. Orteric 

"Penalties. 
Section 2. $5 fine for each statute passenger carried or brought, — 

1,242 at $5 $6,210 

Section 3. Penalty of 250 

Section 4. Misdemeanor reported to TJ. S. Attofnèy. 

Section 5. Penalty of i 250 

Section 6. Penalty of 250 

Section 7. Misdemeanor reported to U. S. Attorney. 

Section 9. Penalty of 1,000 

Total .............$7,960 
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"I deem it proper to make the folio wing suggestions, viz.: 

Section 2. That the fine be mltigated to $1,000 

Seetion 3. That in vlew oi the filthy condition of the ship, the 
Section 5. total amount of the fines imposed undei- each sec- 
Section 6. tion be coUected 750 

Section 9. That the fine be mltigated to 250 

Total $2,000" 

On December 4, 1911, the Actlng Secretary of Commerce and Labor In a 
letter to the CoUector of Oustoms at Honolulu passed upon the application ta 
détermine the master's liability for the penalties charged to bave been In- 
curred by him. In this letter the correspondence In the case, together with 
the évidence adduced by the master of the vessel, are referred to as "the ap- 
plication of James Findlay, master, for relief from the following penalties 
incurred In the case of the steamer Orteric for violation of the Passenger Ac-t 
of August 2, 1882." The letter deals with each alleged violation of the act 
separately, and after settlng forth the penalties prescribed for violation of 
the respective sections thereof, concludes as foUows: "In the opinion of the 
department, penalties aggregatlng $7,960 were incurred in this case for viola- 
tion of the sections enumerated and it déclines to intervene in behalf of the 
offenders." 

The master of the vessel and the suretles refusing to pay the amount as- 
sessed as penalties, suit was Instltuted by the United States upon the bond 
above set forth. The matter came on for hearlng before the court on April 
22, 1912 (a jury having been walved by stipulation of the parties). Evidence 
was introdueed by the United States tending to prove the exécution and de- 
livery bf the bond ; the détermination of the controversy by the Secretary of 
Commerce and Labor, notice in writing to the plaintiffs in error demanding 
payment of the amount assessed agalnst them, and the breach of the bond'» 
condition. The government then rested its case. The plaintiffs In error In- 
trodueed no testimony. The matter was taken under advisement by the court, 
and thereafter, at the suggestion of the court, the United States Attorney 
moved to reopen the case for the Introduction of further évidence. The mo- 
tion was granted, and, over the objection of the plaintiffs in error there were 
introdueed In évidence the varions letters and cablegrams above set forth, 
together with varlous other letters, reports, etc., exchanged between the Unit- 
ed States oflBcers at Honolulu, and the Territorial Governor, ofilclals, grand 
jury, etc., at that place, ail relating to the matter now at Issue. A judgment 
was thereupon entered In favor of the United States and agalnst the plain- 
tiffs In error for the full amount of the alleged penalties ($7,960.00), together 
with interest, amounting In the aggregate to the sum of $8,962.30. Thereafter 
the plaintiffs in error moved the court that the judgment be arrested on the 
ground that the complalnt dld not state facts sufliclent to constitute a cause 
of action. The motion was denled. 

The asslgnments of error relate to the alleged error of the court below In 
I>ermlttlng the Introduction in évidence, over the objections of the plaintiffs 
in error, of the letters and cablegrams above set forth, together with the other 
letters, reports, etc., exchanged between the oflScIals at that place, above re- 
ferred ta There are also asslgned as error the action of the court in deny- 
ing the motion In arrest of judgment, findings of the court that there was a 
submission to the Secretary of Commerce and Labor for the purpose of obtaln- 
Ing a remission of penalties, and that there was an admission on the part 
of the master of violations of the law. 

Henry Holmes, William L. Stanley, and Clarence H. Oison, ail of 
Honolulu, T. H., and E. B. McClanahan and S. H. Derby, both of San 
Francisco, Cal., for plaintiffs in error. 

Jeff McCarn, U. S. Atty., of Honolulu, T. H., and John W, Preston, 
U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge (after stating the facts as above). [1] 
1. When this case on the bond was first heard by the court below 
the évidence consisted of the bond in suit; its exécution and deliv- 
ery ; the détermination by the Acting Secretary of Commerce and La- 
bor that the principal on the bond had incurred penalties amounting 
to $7,960; the notice of such détermination; demand for payment 
of the sum found due; and the failure to pay. After the case had 
been submitted the court reached the conclusion that the bond could 
not, on its face, be sustained as a common-law obligation. The court 
thereupon upon its own motion opened the case and received évidence 
over the objection of the plaintiff in error of the negotiations and pro- 
ceedings leading up to the giving of the bond for the purpose of inter- 
preting the sensé in which the parties understood the terras of the 
bond. In other words, the court was of opinion that the condition of 
the bond was open to interprétation, and that it was its duty, in order 
to décide upon its meaning, to look not only to the language employed, 
but to the subject-matter and surrounding circumstances. This was 
in accordance with the rule declared by the Suprême Court in Barreda 
V. Silsbee, 21 How. 146, 161, 16 L. Ed. 86; Nash v. Towne, 5 Wall. 
689, 18 L. Ed. 527; Canal Co. v. Hill, 15 Wall. 94, 21 L. Ed. 64; 
Mobile & Montgomery R. Co. v. Jurey, 111 U. S. 584, 592, 4 Sup. 
Ct. 566, 28 L. Ed. 527. We are of opinion that this évidence was prop- 
erly admitted. 

[2, 3] The court also admitted évidence of the subséquent proceed- 
ings in presenting the facts to the Department of Commerce and Labor. 
This évidence was also objected to by the plaintiflfs in error. The bond 
recited that it was given to insure the payment of such penalties as 
should be determined by the Department of Commerce and Labor to 
hâve been incurred by the master — 

"after the présentation wlthin a reasonable time by the said master or hlg 
agents or attomeys, and the ofBcials of the United States at said Honolulu, 
of the facts to said department." 

It was manifestly proper for the court to receive évidence concern- 
ing the présentation of the facts to the Department of Commerce and 
Labor for détermination. It was a condition of the bond that such 
facts should be presented, and it was a question for the court to dé- 
cide whether the facts had been presented to the Department as pro- 
vided in the bond. In the letter of the Acting Secretary of the Depart- 
ment of Commerce and Labor, determining the master's liability to 
penalties, there were récitals ref erring to this évidence ; but it was also 
compétent for the court to receive évidence showing that the facts had 
been submitted. Whether ail the letters, telegrams, and reports, in- 
cluding the report of the grand jury, were admissible in the proceed- 
ings before the department we do not décide. That was not a question 
for the lower court, and it is not a question for this court We bave 
no authority to revise the proceedings before the department and déter- 
mine what évidence it should hâve received or what évidence it should 
not bave received. The jurisdiction of the court is limited to the ques- 
tion whether the facts: had been submitted to the department and a 
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détermination by tlie éepartment had been had upon such facts. We 
find no error in the admission of this évidence. 

[4] It is contended by the plaintiffs in error that the bond in suit 
was given involuntarily, under duress, and without considération, and 
is therefore void. This contention is without merit. The British 
steamship Orteric arrived at the port of Honolulu on April 13, 1911, 
on a voyage from the foreign ports of Oporto and Lisbon, Portugal, 
and Gibralter, the well-known British port on the southern coast of 
Spain, with about 1,500 steerage passengers. An examination of the 
vessel was made by two inspectors of the customs under the direction 
of the Collector of the Customs of that district in accordance with the 
provisions of section 11 of the act of August 2, 1882 (22 Stat. 186, 
190). The inspectors, under date of April 17, 1911, reported to the 
Collector that the act of Congress had been violatçd by the master of 
the vessel in a number of particulars set forth in the report, and there- 
upon and on the same day the Collector notified the master of the ves- 
sel that he was liable to certain penalties for alleged violation of the 
Passenger Act of 1882, as amended, specifying wherein the act had 
been viplated and the maximum penalties that had been incurred by 
such violations. The notice called the attention of the master to sec- 
tion 13 of the act relative to the collection of thèse penalties. The 
section provides that the penalties imposed by the act should be hens 
upon the vessel, and such vessel might be libeled therefor in any Cir- 
cuit or District Court of the United States where such vessel should 
arrive or départ. The notice further informed the master that prior to 
instituting proceedings for the enforcement of the penalties, he would 
be given an opportunity to présent any statement he might désire to 
make, and suggested that wliatever statement he desired to make should 
be made in the form of an affidavit. On April 22, 1911, the agents of 
the steamship addressed a letter to the Collector of Customs, request- 
ing the Collector to cable to the Secretary of Commerce and Labor at 
Washington for permission to grant clearance to the steamship upon 
a satisfactory bond being furnish-ed for the payment of any penalties 
which might be imposed with respect to the alleged violations of the 
Passenger Act by the captain, and full particulars regarding the mat- 
ter to be furnished to the Department pf Commerce and Labor for 
détermination of what should be done in connection therewith. On the 
same day the agents addressed a lett«r to the Collector of Customs 
stating that in view of alleged violation of the Passenger Act of 1882, 
aggregating penalties in the sum of $10,000, they would furnish to the 
Collector an adéquate bond in the sum of $20,000 covering the same, 
providing that the facts conceming such alleged violations should be 
submitted to the Secretary of Commerce and Labor for détermination. 
In answering the cable sent by the Collector at the request of the agents 
of the vessel to the Secretary of Commerce and Labor, the latter re- 
• plied: "With approval of United States Attorney, clear Orteric fifteen 
thousand dollar bond." The bond in suit was thereupon given and 
approved by the United States Attorney as to form and sureties. 
Thçre is not the slightest évidence of compulsion on the part of the 
Collector of Customs, the Secretary of Commerce and Labor, or any 
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other officer of the government, in thèse proceedings. The offer to 
give the bond was voluntarily made by the agents of the vessel and 
the acceptance of th« offer by the Secretary of Commerce and Labor 
was at their request, and was manifestly a matter of favor to the 
agents and to the master of the vessel. The CoUector notified th« mas- 
ter that he was about to comply with the law and report the case for 
proceedings to enforce the payment of the penalties. The application 
of the agents of the vessel to give a bond was their own proposition. 
Its purpose was to obtain an immédiate clearance of the vessel and 
secnre a stay of the légal proceedings until the évidence could be con- 
sidered and the liability of the master for the penalties determined by 
the Department of Commerce and Labor. It was not proposed by the 
offLcers of the government, who were pursuing the method pointed out 
by the statute to secure the payment of the penalties. We are of opin- 
ion that the proceedings show conclusively that the bond was volmi- 
tarily given and for a valuable and sufficient considération. 

[5] It is further contended by the plaintiffs in error that the 
bond in suit is void for the reason that it was not authorized by 
law. The bond is not a statutory bond, and in that respect was not 
authorized. But it may be equally valid as a common-law obligation 
when voluntarily given by the obligors and accepted by the ofEcers 
of the department as incident to their duties in the administration of 
the affairs of the department. The objection is that the condition of 
the bond provided that the liability of the principals for the penalties 
charged to hâve been incurred under the act of August 2, 1882, 
was to be submitted for détermination to the Department of Com- 
merce and Labor as a judicial question — a jurisdiction which it is con- 
ceded the Secretary of Commerce and Labor had no authority to 
exercise with respect to thèse penalties. Presumably the détermina- 
tion was to be made by the department in the exercise of its légal 
authority, and as that authority was executive with respect to thèse 
penalties, the presumption is that the détermination was to be made 
in pursuance of its executive authority, and not by the assumption of 
judicial authority which it did not possess. The first observation to 
be made with respect to the proceedings is that they do not purport 
to be an application on the part of the master of the vessel for a 
judicial détermination of his liability by the officers of the depart- 
ment. Proceedings in court were threatened to détermine the mas- 
ter's liability judicially. The Department of Commerce and Labor 
was charged with the executive duty of prosecuting the offender if 
it f ound the évidence sufficient. The penalties were a lien upon the 
vessel, and upon a libel being filed the vessel would be seized and 
held as security for their payment. This would involve delay. It was 
within the executive authority of the Department of Commerce and 
Labor to suspend thèse proceedings for the purpose of making a 
thorough investigation, and to dismiss them altogether if the évidence 
was found insufficient to sustain the prosecution. This is a well- 
known practice of the departments having duties of this character. 
It was at this point that the bond was given to abide by the détermi- 
nation of the department. 
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[8, 7] The court below was of opinion that the parties had in view 
the submission of the facts to the Secretary of Commerce and Labor 
with the object of securing a remission of the penalties under section 
5294 of the Revised Statutes, axid as that is the contention of the 
govemment in this court, it becomes necessary to notice the terms 
of the submission and the scope of the section under which it is 
claimed the application was made. 

An application for remission of fines and penalties is obviously 
based upon an admission that the fine or penalty has been incurred. 
There is no such admission in this case. In thé notification of April 
17, 1911, sent by the Collector of the Port to the master of the ves- 
sel, the latter is notified of "liability to penalty for alleged violations," 
and he is informed that "prior to instituting proceedings for the en- 
forcement of this penalty, you will be given an opportunity to pré- 
sent any statement you may désire to make." In each of the letters 
of April 22, 1911, from the Honolulu attorneys for the master of 
the vessel to the Collector of the Port the violations are referred to 
as "alleged violations." In the cablegram of the Collector of the 
Port to the Secretary of Commerce and Labor pursuant to the re- 
quest on behalf of the master for clearance of the vessel, the term 
employed is "alleged penalties." Coming to the bond itself, the ré- 
citals are that notice had been given to the master by the Collector 
of the Port at Honolulu that the master had incurred certain pen- 
alties on account of "alleged violations" of the act, and that such 
Collector had been authorized to grant clearance to the vessel upon 
the giving of a bond — 

"to secure the payment of such penalties for such violations aforesald as shall 
be determlned by the Department of Commerce and Labor of the United 
States to hâve been Incurred by the sald master, after présentation, wlthln a 
reasonable time, by the sald master, or his agents or attorneys, and the officiais 
of the United States at Honolulu, of the facts to said department" 

The condition of the bond is : 

"That if the said principal, J. F. Findlay, shall pay to the United States of 
America through the Collector of Oustoms at the Port of Honolulu in the 
territory of Hawaii the amount which the Department of Commerce and 
Labor of the United States shall, upon such présentation of facts, détermine 
that the said principal Is llable for on account of such penalties so alleged to 
hâve been Incurred, then this obligation shall be null and void." 

The language of the bond appears to be clear. It cannot be con- 
strued to be either an admission of liability for penalties or an appli- 
cation for remission or mitigation of penalties. 

But without dwelling upon this feature of the proceedings we pass 
to a considération of the more important question as to the scope of 
section 5294 of the Revised Statutes providing for the remission of 
fines, penalties, and forfeitures, for the purpose of determining 
whether the Secretary of Commerce and Labor had any authority 
to entertain the application under this section. 

[8] Section 5294 of the Revised Statutes had its origin as section 
64 of the act of February 28, 1871, entitled, 

"An act to provide for the better security of life on board of vessels pro- 
pelled in whole or in part by steam, and for other purposes." 16 Stat. 440, 
458. 
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This section provides that: 

"The Secretary of the Treasury may, upon application therefor, remit or 
mitlgate any fine or penalty provided for in this act, or discontinue any pros- 
ecution to recover penalties denounced In this act excepting the penalty of 
imprisonment, or of removai from office, upon such terms as he, in his dis- 
crétion, shall think proper; and that ail rights granted to informers by this 
act shall be held subject to the said Secretary's power of remission, except in 
cases where the claims of any informer to the share of any penalty shall hâte 
been determined by a court of compétent jurisdiction prior to the application 
for the remission of said penalty; and that the said Secretary shall hâve 
authority to ascertain the facts upon ail such applications, in such manner 
and under such régulations as he may deem proper." 

The limitation hère placed upon the authority of the Secretary of 
the Treasury to remit or mitigate only the fines and penalties pro- 
vided in that act and to discontinue only the prosecutions. to recover 
penalties denounced in that act is so plainly stated that further in- 
quiry seems out of place, but, in view of the method adopted by the 
Révision Commission in incorporating the provisions of this act into 
the Revised Statutes in 1874, it will be well to notice that every pro- 
vision of the section, including the exception relating to imprison- 
ment and removai from office, and the rights of informers, had di- 
rect and apt relation to other sections of that act. The act contains 
71 sections, and relates to the supervision and inspection of hulls, 
boilers, etc., of vessels navigating the lakes, bays, inlets, sounds, 
rivers, harbors, or other navigable waters of the United States, when 
such waters are common highways of commerce or open to gênerai 
or compétitive navigation, including coastwise seagoing vessels, and 
vessels navigating the Great Lakes when navigating within the juris- 
diction of the United States. It is provided that the act shall not 
apply to public vessels of the United States or vessels of other coun- 
tries, nor to boats propelled in whole or in part by steam for nav- 
igating canals. Sixty-six of thèse sections were carried into the 
Revised Statutes without substantial change as sections 4399 to 4500, 
under title 52, entitled "Régulation of Steam Vessels." Section 71, 
the last section of the act of 1871, was a repealing section of previous 
acts, and necessarily disappeared in the revision. The remaining four 
sections were transf erred to other titles of the Revised Statutes ; sec- 
tion 64, the section now under considération, becoming section 5294 
of the Revised Statutes, and incorporated under title 68 with other 
sections of the same gênerai character under the title "Remission of 
Fines, Penalties, and Forfeitures." But the section as revised was 
not enlarged in its scope and did not lose its identity or relation to 
the other sections of the Revised Statutes to which it had previously 
been related in the original act before the revision. This identity 
and relation was indicated and preserved by striking out the words 
"this act" in the original statute and inserting in lieu thereof in the 
Revised Statutes the words "provided for in laws relating to steam 
vessels," pointing directly to title 52, entitled "Régulation of Steam 
Vessels," where the remainder of the act of February 28, 1871, had 
been transferred. The identity and relation was further indicated 
and preserved in the Revised Statutes by retaining the exceptions 
relating to imprisonment and removai from office and the rights 
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of informers, precisely as they appeared in the original section, where 
they had apt relation to other sections of the original act, and when 
transferred had apt relation to other sections of title 52. 

It thus appears that the authority of the Secretary of the Treasury 
Under section 5294 of the Revised Statutes was limited to the remis- 
sion or mitigation of the fines and penalties provided for in the laws 
relating to steam vessels navigating the navigable waters of the United 
States, and to the discontinuance of prosecutions to recover penalties 
denounced in such laws as contained in title 52 of the Revised Statutes. 
This construction of the statute has had the support of two Attorney 
Gênerais of the United States. In 1894 Attorney General Olney was 
requested by the Secretary of the Treasury to be advised whether the 
latter had tlie power, under title 68 of the Revised Statutes, to remit 
or mitigate the penalties incurred under section 10, Act March 3, 1891, 
c. 551.(26 Stat. 1084, 1086), providing for the return of aliens who 
might unlawf ully come to the United States by vessel. The Attorney 
General, under date of February 3, 1894 (20 Op. Atty. Gen. 705, 
709), advised the Secretary that he had no such authority under 
any of the provisions of that title, and that section 5294 of the Re- 
vised Statutes related to the "remission by the Secretary of fines, etc., 
provided for in laws relating to steamboats," etc., and did not apply to 
a fine or penalty incurred for violation of the alien immigration laws. 
Congress thereupon amended section 5294, Act Dec. 15, 1894, c. 7 
(28 Stat. 595 [Comp. St. 1913, § 10135]) by substituting the word "ves- 
sels" for the words "steam vessels." In 1896 (Act March 2, 1896, c. 
37, 29 Stat. 39 [Comp. St. 1913, § 10135]), Congress again amended 
the section by adding, after the word "penalty" in the third Une, the 
words "or forfeiture," so that the act was made to read as it now 
stands : 

"The Secretary of the Treasury may, upon application therefor, remit or 
mitigate any fine, penalty or forfeiture provided for in laws relating to ves- 
sels," etc. 

In 1900 the Secretary of the Treasury submitted to Attorney Gener- 
al Griggs the identical question submitted to the Attorney General in 
1894 for the purpose of being advised whether he had authority, under 
section 5294, as amended, to remit certain penalties incurred under 
section 10, Act March 3, 1891, c. 551 (26 Stat. 1084, 1086). The At- 
torney General, in answering the question (23 Op. Atty. Gen. 271, 
273), reviews the opinions of his predecessor upon this section, and 
says : 

"It cannot well be doubted that section 5294 contemplâtes the steamboat 
laws alone, or the laws relating to steam vessels as the phrase now is" [that 
is to say, vessels engaged in navigating the waters of the United States]. 

The Attorney General continues : 

"I am not of opinion that the act of 1S91 relates to vessels withln the mean- 
Ing of section 52î)4 as amended. The act of 1891 is an act amending the vari- 
ons acts relating to immigration and inspection of aliens under contract or 
agreement to perform labor. Section 5294 in its origin, Its form In the Re- 
vised Statues, and under the amendments, belongs to the navigation laws rath- 
er than the immigration laws, and the phrase 'relating to vessels,' to my 
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appréhension, does not mean to include ail laws which may affe<*t vessels 
however remotely or indirectly, but rather the laws which relate to and reg- 
ulate on the side of commerce and navigation as their original and direct 
purpose. It therefore seems to me that the case of a remission of a fine un- 
der the immigration laws is unprovided for. It is a casus omissus, and I 
concur in the views upon the subject expressed by Mr. Olney in 20 Op. Atty. 
Gen. 705." 

The Attorney General gives a further reason why the scope of the 
statute has not been extended by the amendments : 

"It should be observed that the above amendments to section 5294 hâve 
both been enacted since the récent immigration laws were passed, and if 
Congress meant to give the Secretary this additional power of remission, they 
would hâve done so by express language, or in such gênerai tenns as clearly 
to show this intènt." 

It follows that, as advised by the Attorney General, the Secretary 
of the Treasury during the time this subject was within the jurisdic- 
tion of the Treasury Department, appHed the provisions of section 5294 
of the Revised Statutes to only such fines, penalties, and forfeitures 
as had been incurred under the laws embraoed in title 52 of the Re- 
vised Statutes, regulating vessels engagea in navigating the waters of 
the United States, and has not appli«d them to vessels incurring fines, 
penalties, and forfeitures under other acts of Congress. 

[9] By Act Feb. 14, 1903, c. 552 (32 Stat. 825), Congress established 
the Department of Commerce and Labor. In section 10 (Comp. St. 
1913, § 859), it was provided, among other things, that: 

"Ail duties performed and ail power and authority now possessed or exer- 
cised by the head of any executive department in and over any bureau, ofBce, 
officer, board, branch, or division of the public service by this act transferred 
to the Department of Commerce and Labor, or any business arislng there- 
from or pertaining thereto, or in relation to the duties performed by and au- 
thority conferred by law upon such bureau, officer, office, board, branch or 
division of the public service, whether of an appellate or revisory character 
or otherwise, shall hereafter be vested in and exercised by the head of th& 
sald Department of Commerce and Labor. AU duties, power, authority and 
jurisdiction, whether supervisory, appellate or otherwise now imposed or con- 
ferred upon the Secretary of the Treasury by acts of Congress relating to" 
varions enumerated subjects, including "the remission or refund of fines, pen- 
alties, forfeitures, exactions or charges incurred for violating any provision 
of law relating to vessels or seamen, or to informer's shares of such fines, and 
by acts of Congress relating to the Commissioner and Bureau of Navigation,. 
Bhipplng commissioners, their officers and employés, steamboat-inspection 
service and any officer thereof, shall be and hereby are transferred to and 
imposed and conferred upon the Secretary of Commerce and Labor." 

The transfer does not in and of itself give to the Secretary of Com- 
merce and Labor any greater power or authority with respect to the 
subjects mentioned than that previously conferred upon the Secretary 
of the Treasury, and we do not find elsewhere any additional authority 
to remit fines, penalties, and forfeitures under section .5294 of the Re- 
vised Statutes. We conclude, therefore, that the practice in the depart- 
ment with respect to that jurisdiction is the same as that previously 
exercised by the Secretary of the Treasury under the advice of the At- 
torney General, and that the authority of tbe Secretary of Commerce 
and Labor to remit and mitigate fines, penalties, and forfeitures un- 
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der section 5294 îs limited in practice to fines, penalties, and forfeitures 
prescribed in title 52 of the Revised Statutes relating to vessels en- 
gaged in navigating the waters of the United States, that is to say, 
vessels of the United States, and that such authority has not been ex- 
tended to the remission or mitigation of fines, penalties, and forfeitures 
incurred by foreign vessels coming from foreign ports to ports of the 
United States and incurring penalties under the acts of Congress. 

[10] Should the court f ollow the construction placed upon the stat- 
ute by the Attorney General, and the practioe of the Treasury Depart- 
ment and the Department of Commerce and Labor, in pursuance of 
such construction? 

If the construction placed ùpon the statute by the departnient 
charged with its administration is obviously or clearly erroneous, it is 
the duty of the court to so adjudge, but if the departmental construc- 
tion has been foUowed for many years, it should be respected and not 
overruled except for cogent reasons. A mère doubt should not be suffi- 
cient to reverse such construction. Edwards v. Darby, 12 Wheat. 206, 
210, 6 h. Ed. 603 ; United States v. Moore, 95 U. S. 760, 763, 24 L. Ed. 
588; Hahn v. United States, 107 U. S. 402, 406, 2 Sup. Ct. 494, 27 L. 
Ed. 527; United States v. Philbrick, 120 U. S. 52, 59, 7 Sup. Ct. 413, 
30 L. Ed. 559; United States v. Johnston, 124 U. S. 236, 253, 8 Sup. 
Ct. 446, 31 L. Ed. 389; United States v. Alabama G. S. R. Co., 142 U. 
S. 615, 621, 12 Sup. Ct. 306, 35 L. Ed. 1134; United States v. Finnell, 
185 U. S. 236, 244, 22 Sup. Ct. 633, 46 L. Ed. 890. 

[11] But it is said that the construction placed upon section 5294 of 
the Revised Statutes by the Attorney General was reached by resort to 
the act of Congress in which this section had its origin; that such 
method of construction is not permissible. The rule upon this subject 
as laid down by the Suprême Court of the United States is that it is not 
permissible to resort to the original act in the construction of a section 
of the Revised Statutes where the meaning of the section is perfectly 
plain ; but the court has also held that where there is an ambiguity in 
the section of the Revised Statutes, resort may be had to the original 
act from which the section was taken to asçertain what, if any, change 
of phraseology there has been, and whether such change should be 
construed as changing the law. United States v. Hirsch, 100 U. S. 33, 
35, 25 L. Ed. 539; United States v. Lâcher, 134 U. S. 624, 626, 10 
Sup. Ct. 625, 33 L. Ed. 1080; The Conqueror, 166 U. S. 110, 122, 17 
Sup. Ct. 510, 41 L. Ed. 937; Barrett v. United States, 169 U. S. 218, 
227, 18 Sup. Ct. 327, 42 L. Ed. 723. 

The phraseology of section 5294 was slightly changed in revision, 
and was not perfectly plain to the Secretary of the Treasury as revised. 
He accordingly requested and received the opinion of the Attorney 
General as to its proper construction. He was advised that the section 
did not apply to a certain other subséquent act of Congress. The in- 
quiry was repeated by a succeeding Secretary of the Treasury with 
respect to the section after it had been amended, and he was advised 
by the Attorney General that the section as amended did not apply to 
the act of Congress in question. This construction of the section, in 
our opinion, is not only in accordance with the rule prescribed by the 
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Suprême Court, but it is also a fair and reasonable construction of the 
statute, and should be followed in this case. 

[12] We corne now to the act of August 2, 1882, entitled "An act 
to regulate the carriage of passengers by sea" (22 Stat. 186), some 
of the pecuniary penalties of which are involved in this case. It is 
nowhere provided in this act that the authority of the Secretary of the 
Treasury to remit or mitigate fines and penalties under section 5294 of 
the Revised Statutes should be extended to the penalties provided in 
the act, and if the section is extended in this respect, it must be pre- 
sumably capable of being extended in other respects. But the provi- 
sions of section 5294 of the Revised Statutes, relating to exceptions 
where there are claims for informers' shares, and the removal from 
office of certain ofiicers of fhe customs for neglect of duty, hâve no 
application whatever to the act of August 2, 1882. There are no in- 
formers' shares provided for in that act, and no provision for the re- 
moval from office of an offioer for neglect of duty. In other words, 
there is nothing in the act to show that Congress intended that its 
penalties should be subject to the authority of the Secretary of the 
Treasury to remit or mitigate, under section 5294 of the Revised Stat- 
utes; but, on the contrary, the character of the act itself indicates 
that such authority might well hâve been intentionally omitted, and 
that, a violation of the act being clearly established, its penalties should 
be enforced without remission or mitigation. 

The act relates to vessels bringing steerage passengers from foreign 
ports, except ports in foreign contiguous territory, and the penalties 
are related to such matters as the construction of the vessel for the 
accommodation of steerage passengers so that maie passengers who 
do not occupy berths with their wives should be berthed in compart- 
ments by thems'clves in another part of the vessel; to adéquate means 
and appliances for ventilating the compartments of the vessel; the 
location and construction of water-closets and privies and their main- 
tenance in a cleanly and sanitary condition ; suitable location of com- 
partments for hospitals ; causing compartments and spaces occupied by 
passengers to be kept at ail times clean and in healthy condition ; and 
the delivery to officers of the customs of an accurate list, signed and 
verified on oath by the master, of ail passengers taken on board the 
vessel at any foreign port, specifying, among other things, the location 
of compartments or places occupied by each passenger during the 
voyage if the passenger be other than a cabin passenger. 

Whether this statute has been violated in a particular case must be 
ascertained preliminarily by inspection, and that is peculiarly the duty 
of an executive officer charged with the exécution of the law under the 
supervisory and revisory authority of the head of the department. 
It was therefore within the jurisdiction of the Secretary of Commerce 
and Labor, in the exercise of his supervisory and revisory authority 
over the action of his subordinates (section 10, Act Feb. 14, 1903, 32 
Stat. 825, 829), to inquire and détermine preliminarily whether in his 
opinion the penalties of the statute had been incurred by the master 
of the vessel in this case, and if they had been incurred to direct that 
proceedings in court be taken for their recovery, providing of course, 
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in the case of fixed or maximum pecuniary penalties, the amount had 
not been deposited or their payment secured by a suitable bond given 
for that purpose. In the event the secretary should détermine that 
some or ail of the reported penalties had not been incurred, he would 
direct that action be taken in accordance with such détermination. It 
must be remembered that prosecutions for violations of the fédéral 
statutes are in charge of the department having jurisdiction of the 
case, and it may détermine whether it will prosecute a reported case or 
not ; that is to say, whether the évidence is sufficient to justify a prose- 
cution and the extent of such prosecution if undertaken. In the opin- 
ion of the Attorney General heretofore referred to (23 Op. Atty. 
Gen. 271, 276), he advised the Secretary of the Treasury that, while 
the latter had no power under section 5294 of the Revised Statutes 
to remit or mitigate the fines imposed by the act of March 3, 1891 
(26 Stat. 1086), he did hâve authority to inquire whether the fines 
had been in fact incurred ; and if he found that the fines had not been 
incurred under the circumstances stated, he had authority to return 
the deposit made to secure their payment. 

5. Applying thèse constructions of the statute and the practioe of 
the department to the présent case, we are of opinion that v/hile the 
Secretary of Commerce and Labor had no authority to remit or miti- 
gate any of the penalties incurred under the act of August 2, 1882, he 
had revisory and supervisory authority to inquire and détermine 
whether the statute had been violated, and the extent of such violation, 
if any, and in accordance with such détermination to direct the prose- 
cution of the case or its abandonment in whole or in part as the f acts 
found upon examination might justify. That this was the view which 
the Acting Secretary entertained respecting his authority is shown by 
the concluding paragraph of his letter to the Collector of Customs at 
Honolulu, disposing of the application of the master of the vessel to 
détermine his liability. The Acting Secretary says : 

"In the opinion of the department, penalties aggregating $7,960 were in- 
curred in this case for violations of the sections enumerated, aud it déclines 
to interfère in behalf of tlie offeuders." 

That the Acting Secretary exercised discrétion appropriate to his 
executive authority is shown by the proceedings in this case. He de- 
termined that the full amount of the penalties reported by the officers 
of the Customs had not been incurred. The nuniber of immigrants re- 
ported by the inspectors in the Orteric was over 1,500. The Acting 
Secretary determined that the number of ste«rage passengers with 
respect to whom penalties should be imposed was 1,242. In the appli- 
cation made on behalf of the master to give a bond to secure payment 
of the penalties it was stated that the penalties aggregated $10,000, 
doubtless based upon the report of the inspectors. Th^e Acting Secre- 
tary determined that the penalties did not exceed the sum of $7,960. 
He determined that the reported violations of sections 2, 3, 4, 5, 6, 7, 
and 9 of the act should be reduced to violations of sections 2, 3, 5, 6, 
and 9, omitting section 4, the violation of which is classed as a mis- 
demeanor, and a fine of $500 is imposed, with imprisonment for a term 
not exceeding six months, and section 7, the violation of which is also 
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ckssed as a misdemeanor with a fine of not more than $100. This 
submission of a question by the accused tothe détermination of execu- 
tive oiificers of the departments is a practice well known, and has many 
advantages. It avo'ds delay and saves expense, and generally permits 
the exercise of a reasonable discrétion, which may not be available 
when the whole case is submitted to judicial détermination. We are 
of opinion that the master was seeking the benefit of such discrétion 
when he submitted his case to the Department of Commerce and Labor, 
and that the submission was in accordance with the terms of his bond. 
The judgment of the lower court is therefore affirmed, but for the 
reasons stated in this opinion. 



NEW YORK & CUBA MAIL S. S. CO. v. MALDONADO & CO. 

(Circuit Court of Appeals, Second Circuit. May 13, 1915.) 

No. 235. 

1. Maeitime Liens <®=>60 — Jueisdiction— Lien fob Kbeight. 

A tbrough bill of lading provided for the trànsportation of a shlpment 
by rail and water f rom a point in Mexico to New Tork. ïlie last car- 
rier, a steamsMp company, pald ail prior charges and delivei-ed the 
goods to the consignée in New îork. Held, that it had a maritime lien 
for the freight and ail charges upon the goods, notwithstanding the de- 
livery of the goods upon the conslgnee's crédit or his bond, and its ac- 
tion to recover for freight and advance charges was one on a maritime 
cause of action, withiû the Jurlsdiction of the United States iDistrlct 
Court. ■ ' 

riCd. Note. — For other cases, see Maritime Lienâ, Cent. Dig. § 98; Dec. 
Dig. <S=60.] 

2. Limitation of Actions <g=s>2 — Law Governing. 

Where a bill of lading for the transporta.tion of a shipment from a 
point In Mexico to New York, though slgned In Mexico, was a single con- 
tract, by whleh, upon dellvery of the shipment to the consignée in New 
York, he was obligated to pay the specifled freight charges, the time 
within whIch a suit for sucli charges Inlght be brought was to be deter- 
niined by the law of New York, and not by that of Mexico. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
4-8; Dec. Dig. <S=»2.] 

Rogers, Circuit Judge, dissenting tn part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree in favor of 
libelant. The action was brought to recover for freight and advance 
charges on 2,507 bags of peas from a point in Mexico to New York 
City. 

James J. Franc and D.. P. Hays, both of New York City, for ap- 
pelant. 

Burlingham, Montgomery & Beecher, of New York City (Norman 
B. Beecher and Roscoe H. Hupper, both of New York City, of coun- 
sei), for appellee. 

Before IvACOMBÈ, COXE, and ROGERS, Circuit Judges. 

^=sFàr otb«r cases see same topie & KBT-NUMBER In oll Key-Numbered Olseata A Indexes 
225 F.— 23 
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LACOMBE, Circuit Judge. [1] A through bill of lading was 
signed by the first carrier, which specified carriage by water to the 
west coast terminal of the Tehuantepec National Railway, thence by 
rail (about 190 miles) to Puerto, Mexico, thence: by Connecting lines to 
New York. The last carrier, libelant, paid ail prior charges and de- 
livered the goods to défendant in New York. The contract was a 
single one for the entire service, for a lump sum payable in New 
York. Défendant con tends that the District Court had no jurisdic- 
tion of the controversy, on the ground that it was not a maritime cause 
of action. We do not assent to the proposition. Libelant had a mari- 
time lien for the f reight and ail charges upon the goods ; that it chose 
to let défendant take them, relying upon his crédit or his bond, does 
not change the situation. We are satisfied that the District Court had 
jurisdiction of the action. Monteith v. Kirkpatrick, 3 Blatchf. 279, 
Fed. Cas. No. 9,721; British & F. M. Co. v. So. Pacific R. R., 72 
Fed. 285, 18 C. C. A. 561. 

[2] Défendant further contends that the contract is governed by 
the law of Mexico, and that certain provisions of that law as to 
the time within which actions to recover for freight shall be brought 
operatç to defeat the action. A majority of the court are of the 
opinion that, although the bill of lading is in the Spanish language 
and was signed in Mexico, the contract was a single one, by which, 
upon delivery of the peas to défendant in New York, he was obligated 
there to pay a specified sum. The contract was to be completed in 
New York by tender of the goods and payment theref or ; if payment 
be delayed, the time within which suit may be brought to recover it 
is to be determined by the law of New York. 

Decree affirmed, with costs. 

ROGERS, Circuit Judge (dissenting). This suit is for the recov- 
ery of freight alleged to be due for the transportation of merchandise 
from Guaymas,, in the republic of Mexico, to the port of New York. 
The shipment was under a bill of lading entered into on September 
25, 1912, in the city of Guaymas, Mexico. The bill of lading pro- 
vided that the freight and charges should be paid at New York im- 
mediately after the arrivai of the vessel. The merchandise was de- 
livered at New York on November 7, 1912, but the freight and charges 
remain unpaid. 

The respondent's answer avers that it was the mutual intention of 
the parties, at the time the bill of lading was entered into, executed, 
and delivered, "that the said bill of lading and the nature, obligation, 
and interprétation thereof were to be governed by the laws of the 
republic of Mexico." It is also averred that contracts for the trans- 
portation of property by land or sea made in Mexico are governed by 
the Commercial Code of the Republic of Mexico and that as to any 
points not covered by that Code the Civil Code of Mexico applies, if 
the carrier is regularly and permanently engaged in the business of 
transportation, and that under the Civil Code obligations and rights 
of action based on contracts of carriers for the transportation of . 
property are extinguished and absolutely void without recourse after 
the lapse of $ix months from the conclusion of the voyage or car- 
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riage. It is also averred that under the Commercial Code of Mexico 
ail obligations and rights of action based on contracts for the trans- 
portation of property by land or sea are extinguished and absolutely 
void without recourse after the lapse of one year from the conclu- 
sion of the voyage or carriage. It is also averred that the cause of 
action set forth in the libel did not accrue within either the aforesaid 
period of six months or the aforesaid period of one year prior to 
the commencement of the action, and that the action was not com- 
menced within either the six months or the one year period. The 
cause was heard and decided on exceptions filed by libelant to the re- 
spondent's answer on the ground that the answer is insufficient to con- 
stitute a défense to the libel. 

As a gênerai rule statutes of limitation are regarded as municipal 
régulations founded on local policy, which are without effect outside 
the jurisdiction of the country enacting them. Since statutes of lim- 
itation usually affect the remedy only, the time within which an ac- 
tion on a contract can be brought is govemed by the lex fori, and not 
by the lex loci contractus or the lex domicilii. And so the rule is 
that ît is iramaterial that the statutory bar bas f ully run against the 
contract in the jurisdiction where it was made, provided it bas not 
run in the jurisdiction where the suit is brought. But a différent 
question arises when the statute of the foreign state in which the 
contract was made, and by which the parties agreed the contract was 
to be governed, not merely bars the right of action, but extinguishes 
the obligation of the contract itself. And in the case at bar and un- 
der the averments of the answer the Mexican law not simply barred 
the remedy, but it extinguished the right of action. And under such 
circumstances no action can be maintained in the courts of the Unit- 
ed States upon the contract. 

The rule is stated in Dicey's Conflict of Laws (2d Ed., London, 
1908) pp. 709, 710, as follows : 

"Secondly. Any rule of law which solely aflfects, not the enforcement of a 
right, but the nature of the right itself, does not corne under the head of pro- 
cédure. Thus, If the law which govems, e. g., the maklng of a contract, ren- 
ders the contract absolutely void, thls is not a matter of procédure, for it 
affects the rights of the parties to the contract, and not the remedy for the 
enforcement of such rights. Hence any rule limlting the time within which 
the action may be brought, any limitation, in the strict sensé of that word, is 
a matter of procédure goTemed whoUy by the lex fori. But a rule which 
after the lapse of a certain time extinguishes a right of action — a rule of pre- 
scription in the strict sensé of that word — is not a matter of procédure, but 
a matter which touches a person's substantlve rights, and therefore is gov- 
emed, not by the lex fori, but by the law, whatever it may be; which govems 
the right ta question. Th,us if. In an action incurred for debt In France, the 
deferuse is raised that the action Is barred under French law by lapse of time, 
or that for want of some formality an action eould' not be brought for the 
debt in a Fi-eiich court, the validity of the défense dépends upon the real na- 
ture of the French law relled upon. If that law merely takes away the plain- 
tiffl's remedy, it bas no effect in England. If, on the other hand, the French 
law extinguishes the plaintiff s right to be paid the debt, It affords a com- 
plète défense to an action In England." 

And in John Bassett Moore's American Edition of the same work 
the learned corhmentator, at page 178, citing numerous cases in sup- 
port of his proposition, says : 
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"But if the statute In force in tbe jurisdiction in which the cause of action 
arose extinguishes the debt or obligation, and does not merely bar the reme- 
dy, It governs, and if it lias taken effect no action can be maintained in an- 
other jurisdiction." 

In Beal's work on Conflict of Laws, vol. 3, p. 520, it is said, in 
speaking of where suit is brought in a f oreign court : 

"If it is claimed tbat remedy is barred by the statute of limitations, it is 
the statute of the forum which décides, unless, indeed, some statute whlch Uas 
power to do so has actually extingulshed the rlght. That may happen where 
it was a condition of the right at the time of its création that it should be 
exercised within a certain time, or where (as often In the civil law) the lapse 
of time extinguishes the right itself (prescription libératoire)." 

The provision in the Mexican law which extingulshed the right of 
action discharged the obligation of the contract. If it affected the 
remedy only, it would be a matter of procédure simply, and without 
effect in our jurisdiction. But as it does not relate to procédure, and 
affects the contract itself, this court must recognize and give effect 
1.0 it. Thus in Gibbs & Sons v. Société Industrielle et Commerciale 
des Métaux, 25 Q. B. Div. 309, 405 (1890), Lord Esher, in speak- 
ing of a contract made in one country and sued upon in another, said : 

"Therefore, if there be a bankruptcy law, or any other law, of such coun- 
try, by which a person who would otherwlse be liable under the contract would 
be discharged, and the facts be sUch as to bring that law into opération, such 
law would be a law afïecting the contract, and would be applicable to it in 
the country, where the action is brought That, at any rate, is the law of 
lîngland on the subject. So where a contract is made or is to be performed In 
a foreign country, so as to be a contract of that country, and there is a bank- 
ruptcy law, or the équivalent of a bankruptcy law, of that country, by which, 
under the circumstances that hâve occureed, a party to the contract is dis- 
charged from liability, he wUl be discharged from liabillty in this country." 

In Baker v. Stonebraker's Adm'rs, 36 Mo. 338, 349 (1865), the 
court said : 

"The doctrine is well established that, where an act of this kind operated 
to extinguish the contract or debt itself, the case no longer falls within tlie 
law of limitations on the remedy merely. In such case, when the debt or 
judgment is sued on in another state, the lex loci contra ctus, and not the lex 
fori, is to govern. Sto. Confl. of Laws, § 582 ; Huber v. Steiner, 2 Bing. N. O. 
202. Thèse authorities admit a qualification, that 'the parties are witliin the 
jurisdiction during ail the period of the statute, so that it has actually oper- 
ated on the case.' This qualification is to be understood of cases where the 
statute itself expressly makes exceptions of the absence of the parties be- 
yond the jurisdiction, in which case it would not operate on them. But 
where, as in this case, the statute makes no exception of the absent party, 
but is absolute in its terms, this qualification Is inapplicable. 1 Smith's Lead. 
Cas. 368." 

In Pritchard v. Norton, 106 U. S. 124, 129, 1 Sup. Ct. 102, 106, 
27 L. Ed. 104 (1882), the Suprême Court, speaking through Mr. 
Justice Matthews said: 

"The principle is that whatever relates merely to the remedy and consti- 
tutes part of the procédure is determined by the law of the forum, for mat- 
ters of process must be uniform in the courts of the same country ; but what- 
ever goes to the substance of the obligation and affects the rights of the par- 
ties, as growing ont of the contract itself, or inherlng ia it or attacbing to it, 
Is governed by the law of the contract." 
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That which discharges a contract "goes to the substance of tiie 
obligation," and is tiierefore governed by the law of tiie contract, and 
that in this case is the law of Mexico. 

In Wayman v. Southard, 10 Wheat. 1, 48, 6 I,. Ed. 253 (1825), 
Chief Justice Marshall declared that: 

"The principle tbat in every foium a contract is governed by the law witli 
a view to wliich it was made" is a principle of universal law. 

And in Lloyd v. Guibert, Law Rep. 1 Q. B. 115, 120, in the Court 
of Exchequer Chamber, it was said that: 

•'It is necessary to consider by what gênerai law the parties Intended that 
the transaction should be governed, or rather by vi'hat gênerai law it is just 
to presiinie that they hâve submitted themselves in the matter." 

It rnay be argued that as under the contract payment was to be 
made in New York City, and it was tliere that default was made, the 
right of action accrued in New York and is on that account to be 
governed by the New York law; but in Dicey on the Conflict of 
Laws, that distinguished authority says: 

"There is a great uncertainty as to what la the law goveming a contract 
for through carrlage of person or goods, which may often be partly by land 
and partly by water, from a place (e. g., London) in one country to a place 
(e. g., Paris) in another. Hère, as elsewhere, the only ultimate test for de- 
termining the law by which a contract is governed Is the presumed Intention 
of the parties." 2d Ed., p. 580. 

In the case at.bar the intention of the parties is not left to infer- 
ence, as the answer expressly allèges that the parties mutually in- 
tended that the contract should be governed by the Mexican law. That 
allégation must be accepted as true, as the case is heard on the bill 
and answer. 

I hâve emphasized the fact that the answer of the respondent al- 
lèges that the intention of the parties to the contract was that it should 
be governed by the Mexican law, and that thejr intention is control- 
ling. If, however, therè had been no allégation that such was the in- 
tention oî the parties, and this court had been left to apply the law 
applicable to a case in which there was no évidence outside the bill 
of lading itself as to the intention of the parties, the same resuit would 
be arrived at, ànd it would be necessary to hold that the law of Mex- 
ico governed the contract. The contract was made in Mexico, is in 
the Spanish language — the language of Mexico — and contains nothing 
to indicate that the owners of either the ship or the goods are not 
Mexicans, or that it was intended that the contract was to be gov- 
erned in any respect by the law of New York. It contains a stipula- 
tion that: 

"The freight and charges on said goods shall be pald at New Yorlc (ship 
lost or not lost) as in the margin, includlng primage and average, if any, ac- 
cording to the York-Antwerp raies, immediately after the arrivai of the ves- 
fiel, without rebate or discount." 

To the extent specifîed the contract was not subject to the Mexican 
law, but in other respects it was. The York-Antwerp rules were 
rules drawn up in 1864 at York in England, and adopted in 1877 at 
Antwerp in Eelgium, at international conférences of the more im- 
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portant mercantile associations of the United States, as well as of the 
maritime countries of Europe. The bill of lading also provides that 
the goods were to be carried by vessel from Guaymas, Mexico, to 
Salina Cruz, Mexico, where they were to be delivered to the Te- 
huantepec National Railway, to be carried by such railway or other 
System of transportation to Puerto, Mexico, and there delivered to 
any vessel of the Connecting lines to be carried from said Puerto, 
Mexico, to New York. The transportation was thus in part on land 
and in part on the sea. 

In Liverpool & Great Western Steam Company v. Phénix Insur- 
ance Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788 (1889), the 
Suprême Court reviewed at length the authorities relating to con- 
tracts of afifreightment which involved carriage on the high seas, 
where the contract was entered into in one country and delivery was 
to be made in another. In that case the bill of lading was made ât 
New York, and the goods were to be carried from that port to Liver- 
pool. The thing contracted for was to be chiefly performed on the 
high seas, and was to end at the port of Liverpool. The court held 
that the fact that the goods were to be delivered at Liverpool, and 
the freight and primage were payable there in sterling currency, did 
not make the contract an English contract. Mr. Justice Gray, speak- 
ing for the court, said : 

"This review of the principal cases demonstrates that accordlng to the 
great prépondérance, If not the unlform concurrence, of autliority, the gên- 
erai rule, that the nature, the obligation, and the Interprétation of a contract 
are to be govemed by the law of the place where it is made, unless the par- 
ties at the time of making It hâve some other law In view, requlres a contract 
of affreightment, made in one country between. citizens or résidents thereof, 
and the performance of which begins there, to be govemed by the law of that 
country, unless the parties, when entering into the contract, clearly manifest 
a mutual intention that it shall be govemed by the law of some other country." 

In my view of the case the law of Mexico controls : (1) As to the 
primary obligation of the contract. (2) As to the secondafy obliga- 
tion of the contract. (3) And as to the discharge of the secondary 
obligation. 

For the reasons abové stated, I think the answer constituted a dé- 
fense to the libel, and that the decree of the District Court dismiss- 
ing the libel should be reversed. 



COUETNEY y. SHEA et aL 

SAME V. WHALLBN. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1915.) 

Nos. 2630, 2665. 

1. Bankruptct <S=3>440 — Recoveet or Pbopektt — Stjmmaet Pkoceemnos. 

Pétitions by a trustée in bankruptcy, praying for a rule against the 
bankrupt and his wife, requlring them to pay money deposited in a bank 
in the wlfe's name and stock in a building association issued In the wlfe's 
name, and praying for a rule against a third person individually and as 
exécuter, requlring hitn to show cause why he should not pay to the 
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trustée a sum the bankrupt had paid for stock In a building association 
and had transferred to such third person, initlate proceedings summary 
in càaracter, and décisions thereon are reviewable under Bankr. Act Julyi 
1, 1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1913, § 9608), and are net 
appealable under section 24a (section 9608) as a controversy arislng in 
bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 915; Dec 
Dig. <©=>440.] 

2. Batîkkuptoy <g=>440 — RecoveRt op Peopeett — Adveese Claim — Summabt 

Peocbxedings — Appeal — Pétitions to Révise. 

The remedy to revise In a matter o£ law given by Bankr. Act, § 24b, 
and tbe remedy of appeal under section 24a, are mutually exclusive ; and 
where the proper remedy is to revise, an appeal also taken wiU be dls- 
missed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 915; Dec. 
Dig. (g=3440.] 

3. Bankeuptcy <S=5288 — Becovebt or Pbopeety — Adveese Claims — Sotimaet 

Peoceedings. 

Where the adverse claim of a third person exlsting at the time of the 
filing of the pétition In bankruptcy will sustain a judgment In favor of 
the third person if supported by uncontradicted testlmony, the trustée 
must resort to a plenary suit to recover the property adversely claimed; 
but where the adverse clalm is merely frivolous, such as that of an 
agent or ballee holding in the interest of the bankrupt, the trustée may 
maintain summary proceeding for the recovery of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. <ê:=»288.] 

4. Bankbuptct <®=:5'288 — Recoveby of Pbopeety — ^Advbbsb Claims — Summaby 

Pboceedings. 

Between Aprll, 1913, and November following, the bankrupt gave to 
hls wife $3,970.38, which she deposlted to her own crédit. She checked 
against the account, so that only $684.47 remained on November lOth. 
The husband vras adjudged a bankrupt on November llth. The wife 
thereafter wlthdrew for necessary household and Personal expenses 
$449.93, and so reduced her crédit to $234.54. Shortly after the marriage 
of the parties, in 1906, the bankrupt began to dellver most of hls eamlngs 
to hls wife, on the understanding that she should pay the family expenses, 
and the savings. If any, should belong to her. She invested the savings 
in building association stock in her owù name. Seld that the wife, as 
to the stock and the money deposlted In the bank, except $234.54, had a 
bona flde adverse clalm, which she was entltled to hâve tried in a plen- 
ary action as against the trustée in bankruptcy, notwithstanding Ky. St. 
1909, § 1907, providlng that every gift by a debtor shall be void as to 
exlsting credltors, which section can be relied on only In a plenary 
action. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. ®=>288.] 

5. Bankeuptcy (S=5288 — Recoveby or Pbopeety — Adveese Claims — Summaby 

Pboceedings. 

Where one, over a year before he was adjudged a bankrupt, transferred 
stock In a building association in alleged fraud of his credîtors, the trustée 
can only maintain a plenary action against the transférée for relief. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dig. <@=288.] 

Appeals from, and Pétitions to Revise Orders of , the District Court 
of the United States for the Western District of Kentucky ; Walter 
Evans, Judge. 
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3C0 225 FEDERAL REPORTER 

Pétitions by R. H. Courtney, trustée in bankruptcy of John H. Shea, 
against John H. Shea and Irène Shea, and against James P. Whallen, 
îndividually and as executor of John H. Whallen, deceased. From or- 
ders (211 Fed. 365) granting insufficient relief, the trustée appeals, and 
also brings pétitions to revise. Orders afïîrmed, and appeals dismissed. 

On November 11, 1913, John H. Shea was adjudlcated a bankrupt on his 
pétition of tliat date, and later K. H. Courtney was appointed trustée of tlie 
banlîrupt's estate. Upon examination Into the condition of the estate, it ap- 
peared that certain moneys had been deposited in banlî, and certain other 
moneys Invested in shares of stock in two building associations, the Avery 
Building Association and the Portland Building & Loan Association, in the 
name of the bankrupt's wife, Irène Shea. On January 2, 1914, the trustée 
filed a pétition in the court below, alleglng that tUese moneys and stocks be- 
longed to the bankrupt, and that Irène Shea claimed to be the owner of the 
moneys and securlties, The prayer was for a rule against the bankrupt and 
Irène Shea, requiring them to pay to the petitioner the money and to turu 
over to him the shares of stock. On the same date a rule was issued against 
the bankrupt and his wife to show cause why the prayer of the pétition 
should not be allowed. Kesponse was filed by Shea and his wife, setting out 
many détails whiek ueeU not be repeatea. Upon the hearing the référée 
adjudged the respouse to be insutUeient and made the rule absolute. 

On January 16, 1914, the trustée also filed a pétition in the court below 
against James P. Whallen,' individually and as executor of John H. Whallen, 
claimliig that the bankrupt had placed in the possession of the Whalleus cer- 
titlcate 484 for 50 shares of stock in the Avery Building Association ; that 
Shea had paid $1,470 to the building association on account of such shares of 
stock ; and that Shea, without receiving any considération therefor, had, on 
August 31, 1912, transferred the certiticate to James P. and John H. Whallen 
for the purpose of defrauding the creditors of the bankrupt; that John H. 
Whallen had since died testate, and James P. had quallfied as his executor. 
The pétition contained a prayer for a rule against James P. Whallen, in- 
dividually and as such executor, requlring him to show cause why be should 
not pay to the trustée the sum of $1,470, and to turn over to him the certlfi- 
eate representing the stock. Response was filed by James P. Whallen, in- 
dividually and as such executor, stating that on August 31, 1912, he with 
John H. Whallen purchased from Shea this certificate of stock and paid 
therefor the sum of $1,125, part In cash and part through discharge of Shea's 
obligations to them for loans of money theretotore made to him; that after 
the date of such purchase the Whallens paid to the building association on 
account of the shares $370, making the total value of the certliicate $1,494 ; 
and that tha Whallens were the absolute owners of the stock. ïhe référée, 
adjudging the response to be suflicient, discharged the rule, without costs. 

In the first prpceeding Shea and his wife filed a pétition for review, and 
In the second the trustée filed a like pétition, in the District Court. In that 
court the order in the first proceeding was afïîrmed only to the extent of re- 
quiring respondents to pay to the trustée $234,54 out of the moneys then on 
deposit to the crédit of Irène Shea, or under her control, in the First Na- 
tional Bank of Louisville, but in ail other respects the order was reversed and 
set aside; and the order in the second proceeding was affirmed. So far as 
the order In the first proceeding was aJHrmed, it seems to hâve been aciiuiesced 
in by the respondents ; at least they hâve taken no steps to hâve it reviewed. 
The trustée adopted two remédies for bringing the modifled order in the 
first proceeding and the entire order In the second under review in thls 
court; one was by appeal, and the other by pétition to revise in matter 
of law. Each proceeding was docketed hère as a separate case, though both 
cases are included in one record and were argued and submltted as one cause. 

B. K. Marshall, of Louisville, Ky., for appellant and petitioner. 
J. B. Baskin, of Louisville, Ky., for appellees and respondents. 

Before WARRINGTON andDENISON, Circuit Judges, and SES- 
SIONS, District Judge. 
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WARRINGTON, Circuit Judge (after stating the facts as above). 
[1, 2] Counsel do not concern themselves about the remédies adopted 
by the trustée to bring thèse cases into this court. Since each proceed- 
ing is summary in character and object, we think each is a proceeding 
in bankruptcy, reviewable under section 24b, and not appealable as 
a controversy arising in bankruptcy proceedings under section 24a. 
First Nat. Bank v. Title & Trust Ce, 198 U. S. 280, 288, 291, 25 Sup. 
Ct. 693, 49 L. Ed. 1051 ; In re Goldstein, 216 Fed. 887, 888, 133 C. 
C. A. 91 (C. C. A. 7th Cir.) ; In re Farrell, 176 Fed. 505, 507-509, 100 
C. C. A. 63 and citations (C. C. A. 6th Cir.) ; In re Rose Shoe Mfg. 
Co., 168 Fed. 39, 40, 93 C. C. A. 461 (C. C. A. 2d Cir.) ; In re Rath- 
man, 183 Fed. 913, 929, 106 C. C. A. 253 (C. C. A. 8th Cir.). The 
two remédies adopted, the one to revise in matter of law and the other 
to appeal, are mutually exclusive (Bames v. Pampel, 192 Fed. 525, 
527, 113 C. C. A. 81 [C. C. A. 6th Cir ] ; In re Martin, 201 Fed. 31, 
37, 119 C. C. A. 363 [C. C. A. 6th Cir.]); and the appeals will be dis- 
missed. 

[3] The controlHng question in each case is whether the trustée was 
entitled to summary processes, or, stated in another way, whether he 
was required to proceed by plenary suits to recover the moneys and 
stocks in dispute. Everv legitimate object of summary proceedings such 
as thèse is accomplished, and they should be dismissed, when it appears 
that the property sought to be recovered is in possession of a third 
person and held under an adverse claim, which existed at the time the 
pétition in bankruptcy was iiled, and which, if supported by uncon- 
tradicted testimony, would sustain a judgment in favor of the claimant, 
even though the claim might in the end prove to be f raudulent and void- 
able ; but of course a merely f rivolous claim, such as that of an agent 
or bailee holding in the interest of the bankrupt, should not be allowed 
to defeat summary process. In re Yorkville Coal Co., 211 Fed. 619, 621, 
128 C. C. A. 570 (C. C. A. 2d Cir.) ; In re Bacon, 210 Fed. 129, 134, 126 
C. C. A. 643 (C. C. A. 2d Cir.) ; In re Goldstein, supra, at page 888 of 
216 Fed., 133 C. C. A. 91 ; In re Blum, 202 Fed. 883, 884, 121 C. C. A. 
241 rC. c. A. 7th Cir.) ; Shea v. Lewis, 206 Fed. 877, 880, 881, 124 C. C. 
A. 537 (C. C. A. 8th Cir.) ; In re Rathman, supra, 183 Fed. at page 918 
et seq., 106 C. C. A. 253 ; [n re Cohn (D. C.) 98 Fed. 7':>, opinion by Judge 
Addison Brown ; In re Green (D. C.) 108 Fed. 616, opinion by Judge 
McPherson. It results that, where the adverse claim is of the character 
first pointed out, the trustée must resort to plenary suit, but that, where 
the adverse claim is of the character secondly pointed out, a sum- 
mary proceeding may be maintained. Babbitt v. Dutcher, 216 U. S. 
102, 113, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969. 

[4] 1. In her response to the pétition of the trustée, Irène Shea in 
terms allèges that the court below and the référée had no jurisdiction 
of the proceeding brought against her; and we find nothing looking 
to a waiver of her rights in this behalf. The most that she did was 
to yield to compulsory process to appear and testify. Further, one of 
the défenses set up by the respondents is that within a few weeks 
after their marriage, January, 1906, they entered into an agreement, 
concerning which the leamed trial judge found: 
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"It seems not to be disputed, and we theréfore flnd it to be true, tbat 
shortly after the marriage of the respondents early in 1906, the bankrupt 
arranged with bis wife to put most of bis earnings in her hands, sbe to pay 
ail bills, expenses, etc., of tbe family, and if sbe, by judicious and economical 
management, saved anything ont of the money, tbe amount thus saved was 
to become ber property." 

Mrs. She^ testified in substance that the agreement had ever since 
been observed and carried out. The référée made no allusion to this 
agreement or the testimony supporting it, either in his opinion or cer- 
tificate. Between April, 1913, and the fpllowing November, though 
prior to the bankruptcy, it appears that the bankrupt gave to his wife 
$3,970.38, which was deposited to her crédit in the First National Bank 
of Lyouisville, and within the same period she checked out of this ac- 
count $3,285.91, leaving a balance to her crédit of $684.47 at the time 
the proceeding in bankruptcy was begun. After the bankruptcy, and 
in November and December of that year, Mrs. Shea, according to her 
uncontradicted response, checked against this balance for necessary 
household and personal expenses to the amount of $449.93. This sum 
was withdrawn in part by checks running in favor of third persons 
in payment of rent, supplies, etc., and the rest by checks for cash to 
herself, reducing the balance in bank to $234.54. This is the sum as 
to which the court afïîrmed the order of the référée. In other words, 
this was the only money found to be in possession of the wife at the 
commencement of the présent proceeding — January 2, 1914. We are 
not concerned with this sum, for the reason, pointed out in the state- 
ment, that no steps bave been taken to review the partial affirmance. 
The trustée claims, however, both in his pétition and in argument, that 
the wife should be required to pay over the entire balance of $684.47. 
This ignores the rights of the persons who received Mrs. Shea's checks 
bef ore the trustée began his summary proceeding. It is not suggested 
that those persons did not receive the checks, or the sums for which 
they were drawn; and Mrs. Shea could no more be compelled by 
summary process to pay over money she had so disposed of than the 
rights of the persons who were in possession of it could be adjudicat- 
ed in their absence. And as to the portion withdrawn by Mrs. Shea 
in her own favor for the purposes stated, she further says in her re- 
sponse that the money was used bef ore she knew any part of it would 
be claimed by the trustée, and this is not disputed. True, she made a 
deposit of money during this period; but it cannot be presumed to 
be the same money she had checked out. 

The money paid to the building associations, it is true, was given 
to Mrs. Shea by the bankrupt; but as early as August 30, 1911, she 
purchased from one Hite a passbook. No. 2604, representing 20 shares 
of stock in the Avery Building Association, and paid theref or $162 ; 
she paid further sums to the association on account of thèse shares in 
1911 and 1912, amounting to $38. On February 17, 1912, Mrs. Shea 
purchased from one Ray a passbook, No. 1208, for 30 additional shares 
of the association before named, for $162, and subsequently during 
that year, and also between January 4 and November 1, 1913, she con- 
tinued to make payments on account of such shares to the amount of 
$473, aggregating a total investmertt in the shares of that association 
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of $837. Between January 25, 1911, and November 1, 1913, Mrs. 
Shea purchased shares of stock in the Portland Building & Loan As- 
sociation, and made payments thereon in the ordinary way from time 
to time to the amount of $1,958. The passbooks were ail purchased 
and kept in her name. When the dates of thèse purchases of the 
passbooks in the two associations and of the payments made on ac- 
count of the shares therein are considered, it is perfectly plain that 
the claims made by Mrs. Shea to the moneys used to pay for the 
shares, and to the shares themselves, are substantial; it is therefore 
vain to insist that her claims are but colorable. 

Reliance is placed upon the nature of a suit which was brought in 
the name of a taxpayer on behalf of Jefferson county, Ky., against 
the bankrupt, and which resulted in a judgment against him and in the 
voluntary proceeding in bankruptcy; also upon section 1907 of the 
Kentucky Statutes, which provides in substance that every gift made 
by a debtor "shall be void as to ail of his then existing liabilities" ; but 
the enactment further provides that such gifts shall not be "void as to 
creditors whose debts or demands are thereafter contracted," etc. It is 
enough to say of the contentions made in respect of thèse matters that 
they may be of weight in a plenary suit ; but we hold that they cannot 
be employed in support of a summary proceeding such as this. 

[5] 2. It is not necessary to dwell upon the proceeding brought 
against Whallen. His response, which is in substance set out in the 
statement, is fairly sustained by his own testimony; and we do not 
discover anything in the record opposed to his version of the transac- 
tion. Both the référée and the District Judge held the response and 
the testimony in its support to be sufficient. The référée discharged the 
rule, and the court affirmed his order. 

The orders as made by the District Judge in both proceedings are 
affirmed, and the appeals therein are dismissed, with costs. 



THE NEW HAMPSHIEB. 

THE PORTOHESTER. 

(Circuit Court of Appeals, Second Circuit. June 22, 1915.) 

Nos. 308, 309. 

Collision <©=»95 — Steamer and Meeting Tow — Faitlt. 

A steamer passing up Bast Biver against an ebb tlde, and which agreed 
by signal to pass port to port a tug comlng down with a tow on a hawser 
through the eastem channel of Hell Gâte, held solely In fault for a 
collision with the tow, on the ground that she was moving at too great 
speed and should hâve waited for the tow to clear Hallett's Point 

[Ed. Note.— For other cases, see Collision, Cent Dig. i| 200-202 ; Dec 
Dlg. «S=»95. 

Collision with or between towing vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

^=>For «tlier cases us «ame topic & KBY-NUMBER in ail Key-Numbered Cigest* ft Indezw 
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Haight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for appellant New England S. S. Co. 

Carpenter & Park, of New York City (Samuel Park, of New York 
City, of counsel), for appellees the Portchester and others. 

Before LACOMBE, COXE, and WARD. Circuit Judges. 

WARD, Circuit Judge. October 15, 1912, at about 5 :30 p. m., the 
steam tug Portchester was approaching Hell Gâte on an ebb tide of 
four knots an hour bound for New York. When about oflf Negro 
Point she gave the usual bend \vhistle, and as usual on an ebb tide 
headed over to Hallett's Point, so that her tow might swing out behind 
her in going down the East River. The steamer New Hampshire, 
going up the East River bound for New Haven, as she approached 
Hallett's Point in the east channel close to the Astoria shore, saw 
the towing lights and red light of the tug. Thereupon she blew a 
signal of one blast, which the tug answered with one blast. This 
constituted an agreement that the vessels were to pass each other in 
the east channel port to port. After blowing the one blast the steamer 
slowed down, but in passing Hallett's Point ran right across the havi^ser 
between the tug and the tow, as the resuit of which there was a mixup, 
in which the scow S. & R. No. 47 sustained damage. 

The owners of the scow filed a libel to recover their damages against 
the steamer, and the claimaht of the steamer brought in the tug under 
the fifty-ninth rule in admiralty (29 Sup. Ct. xlvi). The master of the 
steamer testified that when he discovered the tow it was impossible 
for him to pass port to port, because it was coming up so close to 
the Astoria shore. Therefore he blew two whistles, reversed full 
speed astern, which threw his bow to port, his propeller being left- 
handed, and put his wheel hard aport to correct this efïect, notwith- 
standing which he ran into the tow. On the other hand, the witnesses 
for the tug explained the steamer's sheer as a resuit of the ebb tide 
striking her starboard bow as she came out of the eddy current run- 
ning along the Astoria shore. Judge Learned Hand held the steamer 
solely at f ault on the ground that she was going too f ast to control 
her movements when she made out the location of the tow. Pie also 
found that the proofs showed it to be the custom for steamers in the 
situation of the New Hampshire on an ebb tide to wait until a down- 
coming tow has cleared Hallett's Point. We think he was right on 
both points, 

Counsel for the steamer contended that the tug should hâve ap- 
proached Hallett's, Point at a greater angle, so that the ebb tide would 
hâve swung her tow further ofï, leaving room for the steamer to 
pass port to port. It may be that the navigation of the tug might 
hâve been better in this respect. Still the steamer could easily hâve 
prevented the collision, had she slowed down or stopped to ascertain 
just where the tow was and let it pass; whereate the tug with a long 
hawser tow on the ebb tide was quite unable to manoeuvre. Two 
barges lying in the east channeleast of Mill Rock i-educed the water- 
way considerably, and were a reason for the tug's passing doser to 
the point than usual. It was pointed out in addition, that Judge Addi- 
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son Brown severely criticized a contention that an upward-bound ves- 
sel should hâve waited off Hallett's Point on an ebb tide in The City 
of Springfield (D. C.) 26 Fed. 158. But this was written when there 
were three channels in Hell Gâte, viz., the east, the middle and the 
west. Since that time Flood Rock has been removed, and there are 
two, one on the east and the other on the west side of Mill Rock. 
The rationale of his décision was that the whistles exchanged in that 
case did net indicate to the steamer going up which of the three chan- 
nels the tug was going to take, and the steamer had no reason to expect 
her to take, as she did, the most dangerous one. If there had been 
but one channel, the judge admitted that it would hâve been the duty 
of the steamer going against the tide to wait for the tug coming with 
it. Exactly the same rule applies when the vessels hâve corne to an 
understanding that they are to pass port to port in the same channel, 
The Galatea, 92 U. S. 439, 445-446, 23 L. Ed. 727. Judge Brown 
recognized this différence in The Dasori (D. C.) 47 Fed. 330. Thèse 
latter cases are applicable to the présent situation, in which the vessels 
had agreed to pass port to port in the east channel. Under analogous 
circumstances we hâve held it to be the duty df steamers going down 
the Harlem River on a flood tide to wait above Hom's Hook until 
the navigation with an approaching steamer has been agreed upon. 
The Arrow, 214 Fed. 743, 131 C. C. A. 49; Transfer No. 12, 221 
Fed. 409, — C. C. A. — . 
The decree is affirmed. 



COLLINS V. UNITED STATES. 

(Circuit Court of Appeals, Elglith Circuit June 16, 1915.) 

No. 4387. 

indians <s=>38 inteoducin0 llquoe into indian cotintbt — possession as 

Evidence. 

The mère possession by a défendant of llquor wlthin that part of the 
State of Oklahoma which was formerly a part of Indlan Territory Is not 
sufficlent to warrant his conviction for introducing the liquor into the 
State. 

[Ed. Note. — For other ca-ses, see Indians, Cent Dlg. |§ 22, 64, 66; Dec. 
Dlg. <S=538. 

Introducing intoxicating liquors into Indlan country, see note to Jop- 
lin Mercantile Co. v. United States, 131 C. C. A. 171.] 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Jack Collins. 
Judgment of conviction, and défendant bfings error. Reversed.^ 

See, also, 219 Fed. 670, C. C. A. . 

R. Emmett Stewart, of Muskogee, 0kl. (G. W. P. Brown, of 
Muskogee, 0kl., on the brief), for plaintifï in error. 

W. P. McGinnis, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. IL 
Linebaugh, U. S. Atty., of Muskogee, Okl., on the brief), for the 
United States. 

^=9For other cases see same toplc & KEY-NUMBER In ail Ker-Numbered DIgests ft Indexes 
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Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

PER CURIAM. Collins was tried, convicted, and sentenced for 
introducing intoxicating liquor into the county of Muskogee, state of 
Oklahoma, from withôut the said state of Oklahoma,. the portion of 
said county into which the liquor was introduced having been within 
the limits of the former Indian country. In its charge to the jury 
the trial court used the following language: 

"I think, however, youi wlU hâve llttle trouble in concluding from the évi- 
dence in this case that thèse offlcers did discover ont there a spring wagon, 
loaded vi'Ith a large quantlty of vyhisky. I thlnk you will hâve llttle trouble 
in arriving at the conclusion that the liquor veas marked HIU & Hlll, and 
that it was also marked with the name of some man GlUey of Ft. Smith. I 
think you will hâve little trouble in arriving at the conclusion that the people 
in possession of that liquor, or somebody, had introduced it from a point 
outside the state, and probably from Ft. Smith, into this the Bastern District 
of Oklahoma, into Muskogee county, which was formerly part of the Indian 
Territory, and that therefore somebody was in the act of violating the law. 
If you arrive at those conclusions, after a considération of the évidence, then 
there remains but the one question: Was this défendant In possession of that 
liquor? Was he one of the men that was out there, and, if he was, does the 
évidence, that being true, establish his connection with it In such way as that 
he aided, abetted, assisted, or procured in its introduction?" 

This portion of the charge was excepted to by counsel for défend- 
ant, and the giving of said instruction is assigned as error. We hâve 
carefully examined the évidence in the record, and we do not think 
the court was justified in telling the jury that they would hâve little 
trouble in finding that the liquor had been introduced from a point 
outside the state and probably from Ft. Smith into the Eastem District 
of Oklahoma. The évidence was not clear upon this point. We also 
think the remaining portion of the language excepted to was in 
efïect a charge that if the jury found the défendant was in possession 
of the liquor theii a conviction should follow. Under the décisions of 
this court, mère possession of the intoxicating liquor would not be 
sufficient to authorize a conviction of the crime charged. Chambliss 
V. United States, 132 C. C. A. 112, 218 Fed. 154; Lewellen v. United 

States, 223 Fed. 18, C. C. A. — ; Moore v. United States, 224 

Fed. 95, C. C. A. ; Sellers v. United States, 222 Fed. 1023, 

C. C. A. ; Crites v. United States, 222 Fed. 1022, C. C. 

A. ; Cecil v. United States, 225 Fed. 368, C. C. A. ; Parks 

V. United States, 225 Fed. 369, C. C. A. ; Talkington & Bastine 

V. United States, 225 Fed. 367, ■ — C. C. A. , The sufïàciency of 

the évidence was not questioned at the trial. 

The judgment below is reversed, and a new trial ordered. 
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TALKINGTON et al. v. UNITED STATES, 

(tarcult Court of Appeals, Elghth Circuit. June 16, 1915.) 

No. 4357. 

Indians (©=338 — Introduction of Liquos into Indian Countet— Pkosecu- 

TION. 

Failure to prove that the Introduction was by accused Is fatal to a pros- 
ecution for introducîng liquor into a part of the state of Oklahojna whlch. 
was formerly part of the Indian Territory. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 22, 64, 66 ; Dec. 
Dig. <S=o38. 

Introducîng intoxlcating llquors Into Indian country, see note to Joplln 
Mercantile Go. v. United States, 131 C. G. A. 171.] 

In Error to the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Steve Talkington 
and Joe Bastine. Judgment of conviction, and défendants bring error. 
Reversed. 

Guy H. Sigler, of Ardmore, 0kl. (William Pfeiffer, of Ardmore, 
0kl., on the brief), for plaintiffs in error. 

W. P. McGinnis, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (D. H. 
'Linebaugh, U. S. Atty, of, Muskogee, 0kl., and C. W. Miller, Sp. Asst. 
U. S. Atty., of Holdenville, Okl., on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

PER CURIAM. Talkington and Bastine were tried, convicted, and 
sentenced for introducing into the county of Carter, state of Oklahoma, 
f rom without the state of Oklahoma intoxicating liquor. At the close 
of ail the évidence counsel for défendants demurred to the évidence 
ofifered by the government for the reason that the same was insuffi- 
cient to convict them of the offense charged in the indictment. The 
demurrers were overruled and an exception taken. 

We hâve carefully read the testimony, and are of the opinion that 
the demurrers should hâve been sustained. There was a failure of 
évidence to show that the défendants introduced the liquor as charged. 
Chambliss v. United States, 218 Fed. 154, 132 C. C. A. 112; Lewellen 

V. United States, 223 Fed. 18, — - C. C. A. ; Moore v. United 

States, 224 Fed. 95, C. C. A. ; Sellers v. United States, 222 

Fed. 1023, C. C. A. ; Crites v. United States, 222 Fed. 1022, 

C. C. A. ; Cecil v. United States, 225 Fed. 368, C. C. A. 

; Parks v. United States, 225 Fed. 369, C. C. A. — . 

The judgment of the lower court is reversed, and a new trial ordered. 

<S=s>For other cases se* same tople & KBT-NTJMBEiR la ail Ker-Nvmbored Dlgests & Indexe» 
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KET V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit July 6, 1915.) 

No. 4435. 

In Error to the District Court of the Dnited States for the Eastern District 
of Oklalioma ; Ralph E. Campbell, Judge. 

Robert Key was convicted of crime, and he brings error. Reversed. 

Guy H. Sigler, of Ardmore, OM. (William Pfeiffer, of Ardraore, 0kl., on the 
brief), for plaintif!: in eiTor. 

W. P. McGinnis, Sp. Asst. TJ. S. Atty., of Muskogee, 0kl. (D. H. Linebaugb, 
U. S. Atty., of Muskogee, Okl., on the brief), for the United States. 

Before SANBORN and CA^ILAND, Circuit Judges, and TRIEBER, District 

Judge. 

PEB CURIAM. The Indlctment in this case is like that in Talkington and 

BaStine agalnst the United States, 22:5 Fed. 367, — C. C. A. , decided at 

this term. As in that case there is a total failure of évidence to show that 
the défendant introduced the liquor a^j chargéd, and for that reason the de- 
murrer to the évidence should hâve been sustained. The judgment is re- 
versed. 



OECIL V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit June 23, 1915.) 

. No. 4338. 

Indians ©=>38 — Introduction of tiguos into Indian Countht — Ceiminal 
Pbosecution. 

Possession by a défendant, within that part of Oklahoma which con- 
stituted Indlan country at the time of the passage of Act .Tuly 23, 1892, c. 
234, 27 Stat 280, of intoxicating! llquors which bad been brought into the 
State from without, is not suffleient to warrant hls conviction under such 
statute for introducing liquors into the Indian country. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 22, 64, 66; Dec. 
Dig. ®=38. 

Introducing intoxicating liquors into Indian country, see note to 
JopUn Mercantile Co. v. United States, 131 C. C. A. 171.] 

In Error fo the District Court of the United States for the Eastern 
District of Oklahoma; Ralph K. Campbell, Judge. 

Criminal prosecution by thç United States against Henry Cecil. 
Judgment of conviction, and défendant brings error. Reversed. 

A. A. Davidson, of Tulsa, Okl., for plaintiff in error. 
D. H. Unebaugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U. 
S. Atty., both of Muskogee, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

PER CURIAM. Cecil was tried, convicted, and sentenced in the 
District Court of the United States for the Eastern District of Okla- 
homa for introducing and carrying into the Indian country, to wit, 
the county of Muskogee, in the state of Oklahoma, from without said 
Indian country, and from without said district, spirituous and intoxi- 

«ÊssFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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cating Hquor. At the close of ail the evidaice offered at the trial, 
counsel for the défendant dçmurred to the évidence introduced, for 
the reason that it failed to show the défendant guilty as charged. The 
demurrer was overruled, and an exception taken. 

We are of the opinion that the demurrer ought to hâve been sus- 
tained, as there was not sufficient évidence that the défendant intro- 
duced intoxicating liquor into Muskogee county f rom without the dis^ 
trict or state of Oklahoma. Chanibliss v. United States, 218 Fed. 

154, 132 C. C. A. 112; Lewellen v. United States, 223 Fed. 18, 

C. C. A. — ; Moore v. United -States, 224 Fed. 95, C. C. A. 

; Sellers v. United States, 222 Fed. 1023, C. C. A. ; Crites 

v. United States, 222 Fed. 1022, C. C. A. — . 

The judgment below is reversed, and a new trial ordered. 



PARKS V. UNITED STATES. 

(Circuit Court of Appeals, Bighth Circuit June 23, 1915.) 

No. 4319. 

INDIANS <g=>38 — INTEODUCTION OF LiQttOE INTO INDIAN COUNTET — CsiMINAt 

Peosecution. 

Possession by a défendant, within that part of Oklahoma which con- 
stltuted Indian country at the time of the passage of Act July 23, 1892, c. 
234, 27 Stat. 260, of intoxicating Ilquor which had been brought Into the 
State from without, Is not sufficient to warrant his conviction under such 
statute for Introducing liquor into the Indian country. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 22, 64, 66 ; Dec. 
Dlg. <®=>38. 

[Introducing intoxicating liquors Into Indian country, see note to Joplln 
Mercantile Co. v. United States, 131 C. C. A. 171.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against W. F. Parks. 
Judgment of conviction, and défendant brings error. Reversed. 

W. J. Crump, of Muskogee, 0kl., for plaintiff in error. 

W. P. McGinnis, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (D. H. 
Unebaugh, U. S. Atty., of Muskogee, Okl., and C. W. Miller, Sp. 
Asst. U. S. Atty., of Holdenville, Okl., on the brief), for the United 
States. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

PER CURIAM. Parks was indicted, tried, and convicted for in- 
troducing into the county of . Muskogee, state of Oklahoma, intox- 
icating liquor from without said state. At the close of ail the évidence 
ofïered at the trial, counsel for Parks moved the court to instruct the 
jury to retum a verdict of not guilty, for the reason that the testimony 
was not sufiicient to warrant the conviction of the défendant. This 
motion was overruled, and an exception taken. 

iÊi:»For other cases see same topic & KEY-NUMBER ia ail Key-Nuin'beied Dige=:ts & Indexe* 
225 F.— 24 
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We are of the opinion that the motion should hâve been granted. 
In accordance with the previous décisions of this court, there was 
not sufficient évidence that the défendant introduced the liquor as 
charged. ChambHss v. United States, 218 Fed. 154, 132 C. C. A. 112 ; 

Lewellen v. United States, 223 Fed. 18, C. C. A. — ; Moore v. 

United States, 224 Fed. 95, C. C. A. ; Sellers v. Unit- 
ed States, 222 Fed. 1023, ■ C. C. A. ; Grites v. United 

States, 222 Fed. 1022, C. C. A. ; Cecil v. United States, 225 

Fed. 368, C. C. A. . 

The judgment of the court below is reversed, and a new trial ordered. 



BURKE V. SOUTHERN PAO. K. CO. et al, 

LAMPREOHT et al. v. SAMB. 

(Circuit Court of Appeals, Ninth Circuit July 12, 1915.) 

Appeal from the Circuit Court of the United States for the Southern Di- 
vision of the Southern District of Calif ornia ; Erskine M. Ross, Judge. 

Suit by Edmund Burke agatnst the Southern Pacific Railroad Company 
and others. Decree for défendants, and complainant appeals. Afflrmed. 

Appeal from the Circuit Court of the United States for the Northern Divi- 
sion of the Southern District of California ; Erskine M, Ross, Judge. 

Suit by J. I. Lamprecht and others against the Southern Pacific Railroad 
Company and others. Decree for défendants, and complainants appeal. 
Afflrmed. 

See, also, 234 U. S. 669, 84 Sup. Ct. 907, 58 L. Ed. 1527. 

In Burke v. Southern Pac. R. Oa: 

Edmund Burke, of Los Angeles, Cal., in pro. per. 

Guy V, Shoup, D. V. Cowden, and Wm. Singer, Jr., ail of San Francisco, 
Cal., for appellees. 

In Lamprecht et al. v. Southern Pac. B. Co. et al.: 

E. J. Blandin, of Cleveland, Ohio, and D. J. Hinkley, of Détroit, Mich., for 
appellants. 

Charles R. Lewers and Guy V. Shoup, both of San Francisco, Cal., for 
appellees. 

Before GILBERT and MORBOW, Circuit Judges, and WOLVERTON, Dis- 
trict Judge. 

PER CURIAM. The appeals from the decree of the court below dismiss- 
ing the bill and the cross-bill in this case presented to this court questions of 
law whlch were thereupon certified to the Suprême Court. The answers of 
that court to aU the questions were adverse to the contentions of the appel- 
lants. Burke v. Southern Baaflc Railroad Co., 234 U. S. 669, 34 Sup. Ct. 
907, 58 L. Ed. 1527. Thereafter the appellant Lamprecht filed a pétition in 
this court, praying that the further question be certified to the Suprême 
Court, namely: Does the provision, "Provided further that ail minerai lands 
be, and the same are hereby, excluded from the opérations of this aet," as 
the same is contained in the spécial act of Oongress approved July 27, 1866 
(14 Stat 295, c. 278, § 3), expressly withhold from the ofiicers of the Interior 
Department who administer It and the joint resolution approved June 28, 
1870 (16 Stat 382, No. 87), and the grant made thereby, ail power and au- 
thority to détermine conclusively and adjudlcate in any proceeding under said 
act and joint resolution, what lands are and what lands are not minerai 
lands? 

It is alleged in the pétition that this question was not included in the 
questions which were certified to the Suprême Court, and was not answered 
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by that court, and a brlef and argument is filed in support of the pétition. 
We are of the opinion that the question so formulated is necessarily involved 
In the questions which were certified, and Is fully met by the answers there- 
to. The second question which was certified directed attention to the grant as 
OB.e which excluded minerai lands, and a portion o£ the opinion of the Su- 
prême Court is devoted to the discussion of the appellant's contention that 
minerai lands are excluded from the opération of thé grant Referring to 
the language of the statute, "that minerai lands bè, and the same are hereby, 
excluded from the opération of this act," the court said: "Words hardly 
could make it plainer that minerai lands were not included, but expressly 
excluded." To certif y the question which is now proposed would be a re- 
quest upon the part of thls court that the Suprême Court revise its décision 
and answer differently the questions which hâve already been answered. 

The pétition must be denled, and, as there are no other questions to bé dis- 
posed of, the decree of the court below is afflrmed. 



DAVID E. KENKÈDX, Inc., v. UNITED CORK COS. 

(Circuit Court of Appeals, Second Circuit. June 8, 1915.) 

No. 286. 

Patents <S=>328 — Validitt — Pbioe Use — Tilb Elooeino. 

The Kennedy patent. No. 1,054,424, for a tile flooring, held vold for 
prlor public use, upon évidence showing that the flooring was made by 
the patentée, sold for profit, and used in varions cities. In both private 
and public buildings, more than two years prlor to application for the 
patent 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from the final decree of the District Court of the United 
States for the Southern District of New York dismissing the bill in 
an infringement suit founded upon letters patent No. 1,054,424 grant- 
ed February 25, 1913, to David E. Kennedy for a tile flooring. 

Hillary C. Messimer, of New York City, for appellant 
Stephen J. Cox, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent contains two claims both of 
which are involved but, in the view We take of the défense of prior 
public use, the alleged invention is sufficiently described in the first 
claim which is as foUows: 

"1. A permanent flooring comprising a plurality of non-homogeneous super- 
imposed layers formlng an intégral structure comprising a hard non-pierce- 
able base, a ylelding non-metallic wear or tread layer comprising a plurality 
of independent units or tiles and an interposed layer between the base and 
tread layers, said intermediate layer being relatively softer than the base 
layer and adapted to be plerced by metallic securing means when in a dry 
condition." 

One of the défenses is that the tile flooring of the patent was 
used generally by complainant's customers more than two years prier 
to his application, on December 16, 1911. The complainant insista 
that this use was expérimental within the case of Elizabeth v. Pave- 
ment Ce, 97 U. S. 126, 24 L. Ed. lOOO. Nicholson, the inventor, 

£=9F0T oUier cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexet 
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constructed, at his own expense, a pavement about 75 feet in length 
which was laid in front of the toU house on a road belonging to the 
Boston & Roxbury Mill corporation, of which he was a stockholder 
and treasurer. This was done in order that he might ascertain its 
durability, liability to decay and the effect which heavy loaded wagons 
would hâve upon it- Nicholson was there almost daily, walking over 
the pavement, making minute and careful examination of its condi- 
tion and asking questions regarding it. He chose this particular lo- 
caUty because the road was a great thoroughfare out of Boston, trav- 
eled by heavy teams and presenting a severe test of the wearing 
quality of the pavement. If it succeeded there, its gênerai snccess 
was assured. The court held that this was not a public use, but a 
proper and necessary experiment undertaken by N'icholson at his own 
expense and not to be sold. But the court took particular pains to say, 
in order that the décision might not be misunderstood, that: 

"So long as he does not voluntarily allow others to make it and use it, 
and so long as It is not on sale for gênerai use, lie keeps tlie invention under 
his own control, and does not lose his title to a patent." 

The converse of this proposition is also clearly stated by the court 
as follows: 

"But if the inventer allovs's his machine to be used by other persons gen- 
erally, elther with or withoiit compensation, or if it is, with his consent, put 
on sale for such use, then it will be in public use and on public sale, within 
the meaning of the law." 

Nicholson's use was held expérimental because he did not sell or 
lease the section actually laid. He kept full control over it and during 
ail the time necessary to test its wearing qualities which was, of 
course, a number of years, he was constantly watching it to see what, 
if any, changes were necessary. There can be no question, we think, 
that if Nicholson had sold his pavement to a large number of cities, 
received pay therefor and lost ail control of the pavements, the court 
would hâve reached the conclusion that he had renounced ail right to 
a patent. ' See also Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 
249, 266, 8 Sup. Ct. 122, 31 L. Ed. 141; Andrews v. Hovev, 123 U. 
S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160; Eastman v. Mayor, etc., 134 
Fed. 844, 69 C. C. A. 628. 

Applying the doctrine of thèse authorities to the facts in the présent 
case, we hâve no doubt that the patented flooring was sold for profit 
and publicly used in varions cities f rom New York to Calif ornia for 
more than two years prior to December 16, 1911, the date of Ken- 
nedy's application. Thèse prior uses were in private résidences, clubs, 
universities, banks;, public libraries, and department stores and were 
bought and paid for. Those in the large stores, public libraries and 
banks were certainly in public use and disclose ail the features of the 
claims. None of the features of the pavement case is présent. If 
Nicholson had sold his pavement to the city of Boston and received 
his pay he would hâve lost ail dominion and control over it just as 
this complainant did when he sold his flooring to any one whowas 
willing to pay for it. 

We think the decree of the District Court should be affirmed with 
costs. 
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MABCONI WIRELBSS TELBGRAPH CO. OF AMERICA v. DE FOKESï 
RADIO TELEPHONE & TELEGRAPH CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

Nos. 273-275. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, granting an injunction pen- 
dente lite restraining défendants from infringing claims 1, 2, and 5 
•of the Lodge patent, No. 609,154, granted August 16, 1898, and claims 
1, 2, 3, 6, 8, 10, 11, 12, 13, 14, 16, 17, 18, 19, and 20, of the Marconi 
patent. No. 763,772, granted June 28, 1904. At the same time appeals 
were argued from an order denying a motion to vacate or modify the 
injunction and from an order denying a motion to suspend the in- 
junction. 

Samuel E. Darby, of New York City, for appellants. 
L. F. H. Betts, of New York City, for appellee. 

Before LACOMBE, WARD. and ROGERS, Circuit Judges. 

PER CURIAM. Both patents and an extended présentation of 
the prior art were considered and the claims construed by Judge 
Veeder, whose very full and careful opinion will be found in Mar- 
coni Wireless v. National SignalHng Co. (D. C.) 213 Fed. 815. Judge 
Hough's opinion in the case at bar is reported in 225 Fed. 65. We 
do not think it necessary to add anything to the discussion at this 
stage of the case ; with the f acts before him Judge Hough quite prop- 
erly granted the preliminary injunction. 

Orders afhrmed, with costs. 



FORD MOTOR CO. v. UNION MOTOR SALES CO. et aL 

(District Court, S. D. Ohio, W. D. December 4, 1914.) 

No. 2147. 

1. Patents ©=5216 — Rights of Patejsitee- — Pbice Restbiotion on Resale op 

Patented Asticle. 

Wliere the owner of a patent sells a machine made by him thereunder, 
and receives therefor the full priée asked, and ail that he. expects to 
reeeive, he has fuUy exerclsed the exclusive right to sell given him by the 
patent laws, so far as relates to the particular machine soid, find cannot 
legally fix the price at which it may be resold by the purchaser. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. % 329; Dea Dig. 
®=>216.] 

2. Patents ®=216 — Sale or Patented Abticlei— Contbacts Eestbicting 

i Peice on Resalb — ^^'alidity. 

Çomplalnant manufactures automobiles under its own patents and 
selis the sapie to dealers, receiving therefor the priées it has fixed; but 
bj' eontracts with .such dealers it is provided that the machines will be 

©ssfor-bther oaSes seo same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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resold by them at complainant's full advertlsed Ust priées only, and that 
a violation of such provision shall constltute an infrlngement of the 
patents, subject ttie dealer to the payment of a flxed sum as damages, 
and autliorlze a cancellation of tlie contraet; also that title to the par- 
tlcular machine or maclilnes so sold shall revert to complainant. There 
is a further provision reservlng tltle in complainant untU full payment 
of the purchase priée. Held., that such a contraet is orne of sale of the 
machines, and not of the rlght to sell, that on full payment of the pur- 
chase price of a machine it passes beyond the patent monopoly, and tliat 
in so far as the contraet attempts to fix the priée at which only it may 
be sold thereafter it is Illégal, as in restraint of trade and unenforceable. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 329; Dec. Dig. 
<S=>216.] 

In Equity. Suit by the Ford Motor Company against the Union 
Motor Sales Company, Lucien A. Soward, J. Cari Horton, Earl Saun- 
by, and William T. S. Yocum. Decree for défendants. 

Lucking, Helfman, I^iicking & Hanlon, of Détroit, Mich., and 
Alfred M. Allen, of Cincinnati, Ohio, for complainant. 
Judson Harmon, of Cincinnati, Ohio, for défendants. 

HOIyLISTER, District Judge. The complainant, Ford Motor Com- 
pany, a manufacturer of automobiles, under its own patents, seeks by 
this suit to restrain the défendants from representing that they can, or 
will, procure for sale Ford automobiles at a price less than the regular 
price list of the complainant ; from conducting, or attempting to con- 
duct, any business in Ford automobiles; from infringing directly, or 
indirectly, the complainant's patents or "license restrictions and price 
restrictions" ; from combining among themselves, or with others, to 
inf ringe complainant's patents by breaking its price restrictions ; from 
conspiring with any of complainant's "dealers-licensees or subdealers- 
licensees or salesmen"; from procuring or obtaining any Ford auto 
mobiles at less than the complainant's list priées ; and from interf ering 
with the complainant's business, or with the business of any of its 
"dealers-licensees or subdealers-licensees." 

It was proved that défendants obtained Ford machines from a 
dealer or dealers, and sold them and advertised them for sale at less 
than complainant's regular price list. The rights of the parties dé- 
pend upon the construction to be given the written contracts entered 
into between the complainant and its so-called "dealers-licensees." 
No case involving a contraet precisely like the agreement between 
the complainant and the dealers who sell the cars made by it, and 
covered by its patents, has been presented to the Suprême Court. An 
agreement by a patentée giving to another a license to manufacture 
under the patent and to sell at a fîxed price on a small royalty has 
been held not to come within the condemnation of the Sherman Anti- 
Trust Act (Act July 2, 1890, c. 647, 26 Stat 209). Bement v. Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 h. Ed. 1058. It is conceded 
that contracts, such as made by the complainant in this case with its 
dealers, would, were it not for the fact that the article sold was made 
by the complainant under its patents, be contrary to public policy 

Ê=:3For otti,er cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexek 
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under the décision in Dr. Miles Médical Co. v. Park, 220 U. S. 373, 
31 Sup. Ct. 376, 55 L. Ed. 502. It is claimed, however, that since 
the complainant manufactures its cars under its own patents it lias 
the right to maintain its monopoly of the exclusive right to sell, 
granted by the patent laws, by a contract of sale with its dealers fîxing 
the price on resale at which the dealers may sell to the user, although 
by so doing the compétition between its dealers is thereby effectually 
prevented. 

The contract in this case and the license contract to whicn the Su- 
prême Court hâve given their approval are not in terms the same. 
If they involved the same principles, the conclusion must necessarily 
be that the contract involved hère is neither contrary to public policy 
nor in contravention of the Anti-Trust Act, because the patentée, 
having the exclusive right or monopoly to sell, has by this contract 
only exercïsed the right given him by the patent laws of the United 
States. There is, however, a marked différence in the facts, for in 
this case the patentée is the maker, and does not receive a royalty, 
but actually sells eacb machine for a price fixed by itself , and is paid 
by the dealer ail that the maker asks for the article sold. There is 
no question of use, or restricted use, in this case, as in Henry v. Dick, 
224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, 
for the contract is either a complète sale of the exclusive right to 
sell, given the complainant by the patent laws, or a license to sell, 
which involves a réservation of some part of the exclusive right to 
sell, or, as contradistinguished from thèse, amounts to a sale by the 
patentée itself. 

[ 1 ] For the purposes of this case it may be assumed that if the con- 
tract partakes of the quality of a sale of the exclusive right to sell, 
or of a license to sell, it is a good contract, which the complainant may 
legally enter into with its dealers, and, under the facts proved in this 
case, an injunction must issue against the défendants. But if, under 
the terms of the contract, the complainant has sold the automobiles 
made by it and delivered the same to its dealers, passing the title upon 
receipt of the contract price, then, under the décisions of the Suprême 
Court and on principle, the conclusion, in my judgment, must be that 
by such sale the complainant has exercised its exclusive right to sell, 
so far as the particular commodity sold is concemed, and cannot legal- 
ly fix the price at which the dealer shall resell. The contract does not 
deal with the use of the automobile sold. Hence to call it a contract 
for "restricted use" is a misnomer, and the adoption of such a défini- 
tion is, as said by Mr. Justice Day, "a mère play upon words." Bauer 
V. O'Dbnnell, 229 U. S. 1, 16, 33 Sup. Ct. 616, 619, 57 L. Ed. 1041, 50 
L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150. 

Counsel for the complainant say that the sale is conditional ; that it 
is a restricted sale, and that it is a license to sell on condition. It is 
immaterial what the contract may be called, but its purpose and effect 
must be ascertained. Before proceeding to that end it may be well 
to consider what it is a patentée gets by the statutes which embody 
every right acquired by him. It was said in Adams v. Burks, 17 Wall. 
453, 456, 21 U Ed. 700: 
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"The rlght to manufacture, the riglit to sell, and tîie right, to, Hse are each 
substantive rights, and may be granted or conferred separately by the paten- 
tée." 

Perhaps as strong an illustration of the right of the patentée to 
qualify or restrict the use to which, upon sale, the patentée! article 
may be put, is shown in the case of Henry v. Dick, 224 U. S. 1, 32 
Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880. This went so far 
as to hold that the patentée of a machine, which in its opération in- 
volved other articles, could limit its use to such other articles fur- 
nished by himself, though they themselves were not patented, and 
that he could do this by a mère notice upon the machine itself, which 
was binding upon a third person, who, with knowledge of the notice, 
sold such other articles to the vendee for use upon the machine, and 
who, by so doing, became a contributory infringer. The patentée, 
having the exclusive right to use, which contemplâtes the entire use, 
may sell the entire use, or sell a part of it only, or sell on condition 
of use in a particular way. It necessarily follows from thèse décisions 
that he may restrict, or qualify, his exclusive right to make or sell. 

The question in this case is whether or not the patentée, having 
the exclusive right to sell, has, by thèse contracts, conferred that right, 
either wholly or in part, or has done something else which is of such 
character as to involve other rights vested by the common law or 
statute in the public; for, while the patentée has the "excîuske right 
to make, use, and vend the thing patented, and consequeiitly to pre- 
vent others from exercising like privilèges without the cotisent of the 
patentée" (Bauer v. O'Donnell, 229 U. S. 1, 10, 33 Sup. Ct. 616, 617, 
57 L. Ed. 1041, 50 L. R, A. [N. S.] 1185, Ann. Cas. 1915A, 150, citing 
Bloomer v. McQuewan, 14 How. 539, 549, 14 L. Ed. 532, and Con- 
tinental Paper Bag Co. v. Eastern Paper Bag-Co., 210 U. S. 405, 425, 
28 Sup. Ct. 748, 52 L. Ed. 1122), yet, if what the complainant has^ 
done, or attempted to do, by thèse contracts with its dealers, amounts 
to something more than the exercise of the exclusive right to sell, 
it has, by such act, added to and extended its exclusive right to sell, 
and has thereby brought itself within the condemnation of rtiles and 
laws established and enacted for the protection of the public against 
monopolies and contracts in restraint of trade. This a patentée can- 
not do, because, while the purposes in granting thèse rights to the 
inventer should, as said by Mr. Justice Day in the Sanatogen Case, 
229 U. S. 1, 10, 33 Sup. Ct 616, 617, 57 L. Ed. 1041, 50 L. R. A. 
(N. S.) 1185, Ann. Cas. 1915A, 150, "be fairly or even liberally con- 
strued; yet, while this principle is generally recognized, care shûuld 
be taken not to extend by judicial construction the rights and priv- 
ilèges which it was the purpose of Congress to bestow." And he says 
further (229 U. S. 11, 33 Sup. Ct. 617, 57 L. Ed. 1041, 50 L. R. A. [N. 
S.] 1185, Ann. Cas. 1915A, 150^: 

"Recognizing that many inventions would be valuable to the inventer be- 
cause of sales of the patented machine or device to others, it granted also the 
exclusive right to vend the invention covered by the letters patent. To vend 
Is also a term readily understood and of no doubtf ul import, Its use la tlie 
statute secured to the inventor the exclusive right to transfer the tltle for a 
considération to others. In the exclusive rights to make, use and vend, fairly 
construed, vi'lth a view to making the purpose of Congress effectuai, réside the 
tent of the patent monopoly under the statutes of the United States." 
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Regard must be had to the nature of the article dealt with in the 
contract. It was settled long ago that when a patentée sells the 
patented article, which is valuable only for the use to whtch it may 
136 put, he receives the considération for its use and parts with the 
right to restrict the use. An automobile has value only in its use, 
and if tlie inventor, who is also the manufacturer, sells it for such 
priée as pleases him, without restrictions on the use, he will hâve 
exercised his exclusive right to sell. It was said by Mr. Justice Miller 
in Adams v. Burke, 17 Wall. 453, 456, 21 L. Ed. 700: 

"But, in tlie essential nature of things, when the patentée, or the person hav- 
Ing his rights, sells a machine or instrument whose sole value is in its use, 
he receives the considération for Its use and he parts with the right to restrict 
tliat use. The article, in the language of the court, passes without the limit of 
the monopoly. That is to say, the patentée or his assignée having in the act 
of sale reeeived. ail the royalty or considération which he claims for the use 
of his invention in that partlcular machine or instrument, It is open to the use 
of the purehaser without further restriction on account of the monopoly of 
the patentées." 

But if it is urged that in Henry v. Dick the patentée really reeeived 
upon the sale of the patented article the price he asked, the title pass- 
ing, and was therefore no longer concerned with the use to which 
the article might be put, upon the principle of the case just cited, it 
will be sufïicient to call attention to a part of the language of Mr. 
Justice Day in the Sanatogen Case, when stating what the décision 
in the case of Henry v. Dick was (229 U. S. 14, 15, 33 Sup. Ct. 619 
[57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150]): 

"It is expressly stated In the opinion tliat the machine was sold at cost or 
less and that the patentée depended upon the -profit reallzed from the sale of 
the non-patented articles to be used with the machine for the profit which he 
-expected to realize from his invention." And "Whlle the title was transferred, 
It was a quallfied title, givlng a right to use the machine only with certain 
specified supplies," 

It would seem that the décision in Henry v. Dick should be re- 
garded as applying to the particular fiacts involved in the case, and not 
as the déclaration of a principle. Indeed (as Mr. Justice Day shows), 
in the opiriion in that case Mr. Justice Lurton distinguishes the case 
from Bobbs-Merrill v. Straus, hereinafter referred to, by saying (224 
U. S. 47, 32 Sup. Ct. 379 [56 L. Ed. 645, Ann. Cas. 1913D, 880]): 

"There Is no collision, whatever between the décision in the Bobbs-MerrllI 
Case and the présent opinion. Each rësts upon a construction of the appli- 
cable statute, and the spécial facts of the cases." 

One cannot fail to notice also Mr. Justice Day's remarks about the 
Bernent Case, which complainant cites as conclusive authority for the 
propriety of its contract. Among other things, he says (229 U. S. 14, 
33 Sup. Ct. 618 [57 h. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 
191 5 A, 150]): 

"The case was one arising upon license agreements, originating in a state 
<K)urt, and did not involve the construction of the patent act in the circum- 
fltances now disclosed" 

— language which would seem to indicate that no principle was in- 
tended to be announced in that case différent from the long-established 
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rule that, when the patentée of the article had received upon sale his 
price, the article being valuable to the purchaser because of its use, 
it passed beyond the limits of the patentee's monopôly. 

The facts hère show no license, no sale of the exclusive right to sell, 
no sale in which the patentée looks to his profits in future sales, or 
in any use to which the article sold may be put by its purchaser. There 
seems to me no doubt about this. Thérefore, there being no restric- 
tions in the contract of sale upon the use, as there were in the case 
of Henry v. Dick, has the complainant, by selling the article to the 
dealer, receiving ail for it that he ever will receive, and the price be- 
ing satisfactory to him, exercised, with respect to the machine sold, 
the exclusive right to sell granted to him, bearing in mind what the 
article is and the usual attributes of a sale of a chattel ? 

[2] In the contract in question, the so-called "dealer-licensee" is 
given a restricted right to use and vend, within certain described terri- 
tory, automobiles made by the patentée, is required to estimate the 
number of cars "that he will purchase" from the patentée in each of 
the various months covered by the agreement, and upon failure to 
purchase the agreed upon number the patentée had the right to cancel 
the agreement. Each machine is sold by the patentée at a discount of 
15 per cent, of its current advertised list price, "and will be resold 
by the Dealer-Licensee in the above-described territory only, at the 
Manufacturer-Lricensor's f ull advertised list prices only, current at date 
of sale. * * * " The Dealer-Licensee agrées not to — 

"do or permit any act wliatsoever either directly or indlrectly or througli an- 
other party, as would directly or Indirectly hâve tlie effect of reducing the 
sald current advertised list prices of Pord automobiles, » * » and in the 
event of a breach, violation or Infrlngement of the provisions of thls clause 
the Manufacturer-Llcensor shall hâve the right at Its option to Immedlately 
terminate thie agreement, but In any event, the Dealer-Licensee shall pay to 
the Manufacturer-Llcensor the sum of two hundred flfty dollars ($250.00) for 
every such breach, violation or infringement, such sum being the agreed dam- 
age the Manufacturer-Licensor will sustaln." 

Provision is made for a rebate ofi certain percentages on the net 
amount of resales made. It was agreed that the dealer-licensee should 
be restricted, not only to the territory specified in the agreement, but, 
on resale, to the price — 

"made at the current advertised Ford list priées, • » • and that any vio- 
lation of such territorial or price restrictions shall be and constitute an in- 
fringement of such Ford patents and each of them ; and in addition thereto it 
is also agreed that in case of any such infrlngement or breach of such restric- 
tions, or any of them, the title to the partlcular car or cars sold in violation 
of such restrictions, or any of them, shall at once revert to the Ford Motor 
Company. The f oregolng provisions are In addition to ail other remédies and 
damages and penaltles herein provided for." 

This provision is also found : 

"It is expressly agreed that the légal title to ail automobiles sold or dellv- 
ered by the Manufacturer-Licensor to the Dealer-Licensee hereunder shall be 
and remain in the Manufacturer-Licensor until the full purchase price thereof 

• ♦ • shall be paid in money to the crédit of the Manufacturer-Licensor, 

• • * with full and complète power and authority hereby vested in said 
Manufacturer-Licensor, in case of default in payment of money by the Dealer- 
Licensee, regardless of how the amount thereof may be evidenced, to retake, 
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■wlth or without process of law, Into Its custody and possession saifl automo- 
biles and the same permanently retaln, and ail liability from said Manufac- 
tarer-Licensor to said Dealer-Licensee on the contract for the sale and delivery 
of such automobiles, shail in such case cease and terminate." 

The contract is of great length, with many provisions ; but thèse 
seem to be sufficient to présent the question with which we are con- 
cerned. This réservation of title is a famihar method of securing 
the purchase money, but when the purchase money is paid the title 
passes. This is recognized by the contract itself, in providing that, 
upon a resale by the dealer at less than the complainant's list price, 
the title shall revert to the complainant. It is quite clear that this is 
not an agreement to pây royalties, for the patentée actually sells the 
automobile manufactured by it at a price satisfactory to it. No mat- 
ter hovsr many machines the dealer-purchaser sells to users, the man- 
ufacturer-patentee receives on each machine the entire sum for which 
hç is willing to part with it and to transfer title. 

If a patentée sells a machine made by him under his patents, and 
obtains for it ail he asks, what further rights has he under the patent 
laws? Having the exclusive right to sell, he sells and gets his price. 
With respect to the machine sold he has exercised his right to sell. 
It was said in Chafifee v. Belting Co., 22 How. 217, 223, 16 L. Ed. 
240: 

"When the patented machine rlghtfuUy passes to the hands of the purchaser 
from the patentée, or from any other person by him authorized to convey it, 
the machine la no longer withln the llmits of the monopoly. According to the 
décision of this court in the cases before mentioned, it then passes outslde of 
the monopoly, and is no longer under the peculiar protection granted to pat- 
ented rights. By a valid sale and purchase, the patented machine becomes the 
private indivldual property of the purchaser, and is no longer protected by the 
laws of the United States, but by the laws of the state in which it is situated." 

There is a diflference between an agreement conveying the exclusive 
right given by the patent laws to sell the patented article and a sale 
by the patentée of the article itself. In the one case, the patentée 
grants the right to sell. In the other, he himself sells. If he grants 
to another the right to sell, then he has parted with the exclusive right 
he had under the patent laws. No doubt he could make such a grant 
for a lump sum, large or small, as he chose, or take his pay on a fïxed 
royalty or percentage on sale; and, under the Bement Case, 186 U. 
S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, he might fix the price at which 
his vendee of the right could sell. But, having the exclusive right to 
sell, thèse methods of payment for the right and the restrictions as to 
price of sale would be but qualifications and conditions upon which the 
right to sell was granted. If the patentee's right to sell was transferred 
on condition that the transférée of the right could sell the article itself 
only at a price fixed by the patentée, it might be said the right con- 
veyed was not complète, but was qualified and conditional, and this 
would be coming very close to the Bement Case. 

It seems to me that there is confusion in the minds of many between 
this exclusive right to sell the patented article granted by the manu- 
facturer-patentee, and a sale of the article itself by the manufacturer- 
patentee. If the patentée himself makes a sale of the article made by 
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him under the patent, and gets his price, the transaction partakes of 
ail of the characteristics of a sale of a chatte!. If he sells only the 
right to sell the article, he may retain something of the complète right 
he has by restricting the terms under which sales may be made. If 
he makes no such restrictions, then, of course, the grantee of the right 
may himself fax the price at which sales shall be made by him. 

This contract does not give the vendee the right to sell. It sells to 
him the article, and attempts to give him the right to resell. He buys. 
The manufacturer-patentee sells the product to him, and then seeks 
to control the price at which he shall resell. If, upon payment by the 
dealer of the purchase price, the title of the machine passes to him, 
how can it be taken away because the user, to whom the dealer has 
sold, has paid a less price than the list price? See opinion of Judge 
Ray in Waltham Watch Co. v. Keene (D. C.) 202 Fed. 225, 234, et 
seq. 

There are cases sustaining such contracts as thèse, ail of which were 
dfecided prior to the Sanatogen Case. In National Phonograph Co. v. 
Schlegel (C. C. A. 8th.) 128 Fed. 733, 64 C. C. A. 594, the décision is 
squarely to the point, and was written by Judge Van Devanter, who 
now, as Justice of the Suprême Court, dissents from the décision of 
the majority in the Sanatogen Case. And it is quite significant that 
Judge Denison, then of the District Court, in Edison v. Smith Mercan- 
tile Co. (C. C.) 188 Fed. 925, while upholding such a contract under 
the authorities as they existed at that time, said (page 926) : 

"Several courts hâve recognized a tendency to go toc far in sanctloiiiug sucli 
conditions, and some récent décisions In the Second CIrcnit, as Avell as tiie opin- 
ions of the Suprême Court in the Bobbs-Merrill Case, 210 U. S. 339 f2S Sup. Ct. 
722, 52 L. Ed. 1086], * * • and the Dr. Mlles Case, 220 U. S. 373 [31 Sup. 
Ct. 376, 55 L. Ed. 502], » » * and the granting of the pendlng eertlorarl 
in the Dlck Case, 224 U. S. 1 [32 Sup. Ct S64, 56 L. Ed. 645, Ann. Cas. 19131), 
880], * • • hâve tended to indicate that some limits will be placed upon 
the now customary practice." 

What that learned judge would hâve dbne, if the Sanatogen Case 
had been decided, cannot, of course, be said ; but it is évident he felt 
constrained to the conclusion he reached by the décisions theretofore 
rendered. 

Judge Hazel in Ford Motor Co. v. International Automobile League 
et al. (D. C.) 209 Fed. 235, draws the conclusion that the principle 
enunciated in the Sanatogen Case and in Bobbs-Merrill v. Straus was 
applicable to thèse very contracts, assuming that the dealers, who sold 
to the défendants in that case, "were the full owners thereof, having 
paid for the same in accordance with the terms of the license, and 
therefore were not merely in possession under the ordinary conditional 
contract of sale." 

So far as appears in the case under considération hère, the dealers, 
from whom the défendants purchased, had paid the complainant for 
the cars ; but whether they had or not seems to me of no conséquence, 
because, when the purchase price was paid to the complainant, the title 
passed to the dealer, as said hereinbefore. That such contracts as thèse 
would not now be sanctioned seems quite clear from the views of the 
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majority of the Suprême Court expressed in the Sanatogen Case, 229 
U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 L. R. A. (N. S.) 1185, 
Ann. Cas. 191 5 A, 150. In that case the Bauer Chemical Company was 
the sole agent and licensee for the sale of an albuminoid known as 
"Sanatogen," covered by letters patent of the United States. The 
agreement provided that the agent and licensee should hâve power to 
fix the price of sale to wholesalers, distributors, retailers, and the pub- 
lic, the product to be f urnished the Chemical Company at manufactur- 
er's cost, and the net profits to be divided equally by the parties. On 
each package was the foUowing: 

"Notice to the Retaller. 

"Thls slze package of Sanatogen Is llcerused by us for sale and use at a price 
not less than one dollar ($1.00). Any sale in violation of this condition, or use 
when so sold, wUl constitute an infringement of our patent No. 601,995, under 
which Sanatogen Is manufactured, and ail pei-sons so selllng or using packages 
or contents wlU be liable to injunetion and damages. 

"A purehase is an acceptance of this condition. Ail rights revert to the un- 
dersigned in the event of violation. The Bauer Chemical Co." 

The proprietor of a drug store purchased for his retail trade from 
the Bauer Company original packages of Sanatogen bearing that no- 
tice. He sold them at retail at less than $1, and, without the license or 
consent of the Bauer Company, purchased from iobbers, who had 
theretofore purchased from the Bauer Company, original packages of 
Sanatogen with the notice affîxed, and sold them at retail at less than 
the price fixed in the notice, and expressed the intention of continuing 
such sale. The question for décision by the Suprême Court was : May 
a patentée by notice limit tlie price at which future retail sales of pat- 
ented articles may be made; such articles being in the hands of a 
retailer by purehase from a jobber who has paid to the agent of the 
patentée the f ull price asked for the article sold ? 

I hâve already referred to some of the remarks of Mr. Justice Day 
in that case. He discussed the décision in Bobbs-Merrill Co. v. Straus, 
210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086. There the owner of 
a copyright of a book undertook to limit the price of the book for sale 
at retail by a notice on each book fixing the price at $1, stating that 
no dealer was licensed to sell for less, and that a sale at a less price 
would be treated as an infringement of the copyright. The Suprême 
Court decided that the copyright statute, in securing to the holder of 
the copyright the sole right to vend copies of the book, conferred 
a privilège which, when the book was sold, was exercised by 
the holder, that the right secured by the statute was thereby 
exhausted, and that the owner of the copyright could not, by a mère 
notice, fix such a limitation of price on resale, as was attempted in that 
case. Mr. Justice Day applied the principle of that case to à notice 
on a patented article, interpreting the right to vend in the copyright 
statute and in the patent statute as the same. 

While in each of thèse cases the court limited its décision to the 
facts in each, and dcnied the right by a holder of a copyright and the 
patentée of a patented article, after receiving the price at which he was 
willing to sell the book in the one case and the patented article in the 



382 225 fHdbral bbportbb 

other, and did sell, to fix, by a mère notice on the book or patented 
article, the price for future sales of the same, and expressly withheld 
an expression of opinion upon the effect of fixing the price for resales 
by the vendee in case of license or contract covering copyrighted ar- 
ticles in the one case and patented articles in the other, yet the language 
in each of thèse cases points directly to the view that when the patentée 
of a patented article sells the article made by him under the patent 
for a price at which he is willing to sell, and receives the price, he 
has, as to that article, received ail to which he is entitled under the pat- 
ent laws. That principle underlies thèse décisions. 

The conclusions in the Bobbs-Merrill Case and the Sanatogen Case 
were the resuit of a construction by the court of the copyright and 
the patent statutes; that is to say, involved a détermination of what 
rights are conferred by those laws. As I read those décisions, the 
court say (quite irrespective of the différence, if there is any, between 
fixing the price for future sales by the vendee by notice on the article, 
or by contract of which third persons hâve knowledge) the right in a 
patentée to sell the patented article itself is, in either case, exhausted 
when he sells the article and has received his price. 

But is there any différence between an attempt to fix the price of 
future sales by notice, and an attempt to fix the price by contract? 
A notice is effectuai to bind the one who receives it, when he takes 
the article to which it is attached with knowledge of the condition. 
Railroad v. Fraloff, 100 U. S. 24, 27, 25 L. Ed. 531; The Majestic, 
166 U. S. 375, 384, 17 Sup. Ct. 597, 41 L. Ed. 1039; Gaines v. Trans- 
portation Co., 28 Ohio St. 418. 

The license in the Dick Case, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 
645, Ann. Cas. 1913D, 880, read: 

"Thls machine Is sold by the A. B. Dick Co. with the license restriction tUat 
It may be used only with the stencil paper, ink and other supplies made by A. 
B. Dick Company, Chicago, TJ. S. A." 

The défendant, and the purchaser who sold to her a can of ink made 
"by some other than the A. B. Dick Co., both had knowledge of the 
restriction attached to the machine. It was there said by Mr. Justice 
Lurton (224 U. S. 12, 32 Sup. Ct. 365 [56 L. Ed. 645, Ann. Cas. 1913D, 
880]): 

"It Is not denled that she accepted the machine with notice of the conditions 
under which the patentée consented to its use. Nor Is it denied that thereby 
she agreed not to use the machine otherwise." 

And in the Sanatogen Case, in the notice fixing the price was 
printed: 

"A purchase is an acceptance of this condition. AU rights revert to the un- 
'dersigned In the event of violation." 

There can be no doubt that the défendant in that case knew of the 
condition and attempt to impose the restriction upon him ; for, in the 
certified facts, it appears he sold the Sanatogen at less than the price 
fixed in the notice, and averred that he would continue such sales. 

If the patentee's exclusive right to sell is exhausted by a sale, the 
Suprême Court say he cannot, by a mère notice attached to the patented 
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article, though brought home to the purchaser, add to or extend his 
right by fixing the price at which his vendee shall sell the same ar- 
ticle. It must therefore be true that if the patentée had, by a sale 
of the article and the receipt o£ his price for it, passed the title ta 
another, he cannot enlarge or extend that right by contract, or in any 
other way, for he has parted with what he had. And when he 
seeks to fix the price at which his vendee shall sell, he brings into 
opération other laws and policies which conflict with such attempt — 
rules against restraints on aliénation; the common law against re- 
straints of trade and monopolies, and the Sherman Anti-Trust Law 
against contracts, conspiracies, and combinations to restrain trade, 
and to monopolize or attempt to monopolize the same. When the 
complainant sold an automobile under one of thèse contracts, and re- 
ceived the price, the title passed to the purchaser, and no sale by the 
purchaser to émother could cause a reverter of the title to the com- 
plainant; for, in the complète exercise of his right to sell, he sold, 
and the subject of sale passed without the limits of the monopoly. 

The Suprême Court in Standard Sanitary Mfg. Co. v. United States, 
226 U. S. 20, 33 Sup. Ct. 9, 57 L. Ed. 107, held that a trade agreement 
involving the right of the parties to it to use a certain patent, which 
transcends what is necessary to protect the use of the patent or the 
monopoly conferred by law, and which controUed the output and price 
of goods manufactured by ail who use the patents, was illégal under 
the Anti-Trust Act of 1890. It was said in that case by Mr. Justice 
McKenna (226 U. S. 49, 33 Sup. Ct. 15 [57 L. Ed. 107]) : 

"Rlghts conferred by patents are Indeed very deflnlte and extenslve, but they 
do not give any more than other rights an universal licénse against positive 
prohibitions. The Sherman law is a limitation of rlghts, rights which may be 
pushed to evll conséquences, and therefore restrained." 

The purpose of complainant's contracts with its dealers is to pre- 
vent compétition between its dealers, each of whom has paid it ail it 
asked. The vice in them is that the patent law does not confer power 
on the patentée to prevent compétition among those who hâve pur- 
chased the patented article from him. I am therefore of opinion that 
thèse contracts (the opinion being restrained to the facts in this case) 
are invalid, and that the défendants in causing them, or attempting to 
cause them, to be broken, hâve donc the complainant no wrong cog- 
nizable by the law. 

An order may be taken dismissing complainant's bill, at its costs. 



TTNITED STATES EXPANSION BOLT CO. v. H. G. KRONCKE HARD- 
WARE CO. et al. 

(District Court, W. D. Wisconsin. July 24, 1915.) 

No. IS-E. 

1. Patents <S=>328 — Validitt and Infrinqement — Expansion Bolt. 

l'he McCreery & McCreery patent, No. 623,809, for a one-part expan- 
sion boit, held valid as a limited advance in the art, as showing an Im- 
proved form over those of the prier art, but not Infringed. 

Ô=»For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexe» 
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2. Patents <S=»328 — Validitt and Infeingement — Shield fob Expansion 

BOLTS. 

The Plelster patent, No. 973,559, for a shield for expansion bolts, held 
to disclose invention, and valid within uarrow llmits, but not infringed. 

3. Patents <S=5328 — Validitt and Infeinqement — Lead Anchob for Ex- 

pansion Bolts. 

The Cook patent. No. 685,820, for a one-plece lead anchor or shield for 
expansion bolts, held valid, but not Infringed. 

4. ïbade-Mabks and Teade,-NaSies <©=>70 — Unfaib Compétition — Imitat- 

ING FoBM OF Article. 

The eopying by complàinant, so closely as to deceive purchasers, of 
shields and anchors for expansion bolts, which had been made and sold 
by défendants for inany years, and were well knowu to the trade, held 
to constitute unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 81; Dec. Dig. <g=>m] 

In Equity. Suit by the United States Expansion Boit Company 
against the H. G. Kroncke Hardware Company and the Diamond 
Expansion Boit Company. On final hearing. Bill dismissed as to 
Hardware Company, and decree in favor of Diamond Company against 
complàinant on counterclaim. 

See, also, 216 Eed. 186. 

Banning & Banning, of Chicago, 111., for complàinant. 
Alan M. Johnson, of New York City, for défendants. 

SANBORN, District Judge. Infringement suit on the patent to 
King McCreery and Vance McCreery, dated April 25, 1899, No. 623,- 
809, on a one-part expansion boit designed for securing structures 
like signs, ladders, wiring, or pipes to walls of buildings, ceilings, 
roofs, etc. The défendant Diatnond Company filed three counter- 
claims, one for infringement by complàinant of the patent to Henry 
W. Pleister, No. 973,559, dated October 25, 1910, another for in- 
fringement of the patent to John H. Cook, No. 685,820, issued No- 
vember 5, 1901, and the third for unfair trade or compétition, in that 
the complàinant has closely copied the forms of devices sold by the 
Diamond Company. In addition to thèse four issues, complàinant in 
the replication pleads a claim of unfair trade against the Diamond 
Company, alleging that it has resorted to slander and defamation of 
complainant's financial standing, réputation, and reliability, and in 
bad faith has threatened to invblve complainant's customers in liti- 
gation, if they trade with it. Thèse issues are involved in prior suits 
in the United States District Court of the Southern District of New 
York and in the Suprême Court of the state of New York, but hâve 
been brought in this case under the libéral provisions of the equity 
rules, in order to hâve them ail disposed of in one suit. 

The patents relate generally to expansion bolts, called two-part 
iron shields and one-part lead anchors. The principle of the expan- 
sion boit is quite simple. The iron shield is like a section of a gun 
barrel split in two lengthwise, with the bore tapered so that by the 
insertion of a screw the barrel may be expanded and made to firmly 
and unshakably grip a socket in a wall. Lead anchors act on the 

^z^FoT other ca^es see sanie topic & KEY-XUiMBER in ail Key-Nunibered Digedis & Indexes 
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same principle, and are used for lighter work. The holding power of 
the devices is greatly increased by having ribs or corrugations on their 
outer surfaces, circumferential on their inner, and longitudinal on 
their outer, ends, to prevent both withdrawal and turning of the 
shield when being fastened. The controversy turns mainly around 
the question of corrugations, although the Cook patent, while showing 
external spurs or gripping points, claims only interior features. 

After the litigation in New York was commenced, complainant ac- 
quired the McCreery patent and brought this suit in Wisconsin, and 
by the pleadings referred to the whole controversy between the par- 
ties bas been thus transferred to this district. The Diamond Com- 
pany bas done a large business in expansion bolts for many years, 
while the United :States Company bas only recently corne into the 
field. The former, while not covering the whole field, bas done more 
than its share in introducing the expansion boit to the trade, having 
spent large sums in advertising and démonstration for some 17 years. 
Fro'n 1908 to 1910 it sold 2,250,000 of its lag shields, and from 1911 
to 1913 1,500,000 a year. From 1908 to 1911 it sold 8,000,000 lead 
anchors, and in 1912 and 1913 some 7,000,000. The selling returns 
of both forms in 1913 were $168,000. They were known to the trade 
as "Diamond" shields and "Diamond" anchors. Complainant did not 
commence the making or sale of the type of expansion bolts hère 
in dispute until late in 1913, but by energetic methods, cutting priées, 
and copying the form and style of the Diamond goods, has proved a 
very formidable competitor. The appearance of- the respective forms 
of shields and anchors is so similar as to make it quite difficult to 
distinguish them, unless the lettering is noticed. As to this point of 
unfair compétition, complainant claims that the devices bave reached 
their final form, and cannot practically be made in any other way, 
with the necessary efficiency and limit of cost; and that the rule of 
Pope Autornatic Merchandising Co. v. McCrum-Howell Co., 191 Fed. 
979, 112 C. C. A. 391, 40 L. R. A. (N. S.) 463, in this circuit, is a 
controlling authority in favor of complainant. In récent cases in the 
Illinois district I bave refused to apply the rule of this décision to 
infringing devices while the infringed patent was still in force. Au- 
tomatic Recording Safe Co. v. Bankers' Registering Safe Co., 224 
Fed. 506. _ 

Complainant claims the right to make and sell its bolts and anchors 
under the patent to the McCreerys, which dates from May 5, 1898, 
and will not expire until April 25, 1916; also under a public use of 
an improved form of the McCreery device, which was put into a 
ventilating System on a building in Cleveland, Ohio, in June, 1903. 
If this right be conceded, or assumed to exist, two other questions 
arise : First, whether in so exercising its rights complainant may law- 
fully adopt the exact form of the devices which for a long time hâve 
been produced by the Diamond Company, under the later patents to 
Pleister and Cook ; and, second, whether thèse two patents are valid, 
in view of McCreerys' patent, a prior Cook patent,, and patents issued 
to J. W. Tripp in 1901, Anderson and Bebler in 1903, and others. 

The questions arising on the patents are quite close and technical, 
because ail the inventions are of quite narrow scope. The principle 
225 F.— 25 
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of the expansion boit was discovered as early as 1855 by Loudon 
and Ahlstrom, No. 13,177, followed by Bartlett in 1873, No. 137,338, 
Calkins in 1894, No. 519,172, and Kreinsen in Germany in 1896, No. 
86,778. The three patents hère in question, therefore, are simply 
spécifie developments or advances of the art, ail of a limited char- 
acter. The Diamond Company has built up a large business, partly 
on the Cook and Pleister patents, and the United States Company has 
developed a large and growing trade, based to a considérable extent 
upon unfair compétition with the Diamond Company, but to quite a 
degree also on another form of expansion boit, and by very energetic 
methods. The United States business has net been due to any ex- 
tent to its patent acquired f rom the McCreerys, that having been pur- 
chased as a protection to its business, after it had been sued for in- 
fringement by the Diamond Company. 

The great development of the expansion boit has not been wholly 
the work of either of the parties. Other concems hâve dealt in them 
very largely. They hâve advanced on their merits, aided by large and 
expensive advertising. As a matter of production the devices appear 
to hâve reached their cheapest, most efficient, and best looking form. 
The United States Company claims that the designs cannot be changed 
in any particular without increase of expense and decrease of effi- 
ciency. 

[ 1 ] The McCreery Patent, and McCreery Public Use of the Pleis- 
ter Invention. The McCreery patent, owned by complainant, issued 
April 25, 1899, is prior to the Cook and Pleister patents of the 
Diamond Company, and it is also claimed that a public use of the 
Pleister patent by the McCreerys is shown by the évidence. Mc- 
Creerys brought out a one-part shield, with expanding jaws forced 
apart by the entry of a screw, and having exterior transverse corru- 
gations to hold the expanded portion fîrmly against the wall socket 
into which it is driven. Practically ail the important éléments of the 
modem shield are found in the McCreery patent, except the longi- 
tudinal corrugations or fins designed to prevent the turning of the 
shield in its socket. Both kinds of corrugations appear in the later 
Pleister patent, as well as in the patent to J. W. Tripp, No. 688,756, 
which is later than McCreerys and earlier than Pleister. For better 
understanding, McCreerys' claim 3 and Pleister's daim are quoted : 

"3. An expansion boit having in combination a ferrule provided with au 
Internally threaded collar at one end, expansible jaws integrally united to 
said collar and made wedge-shaped on their inner faces, and a threaded de- 
vlce engaged with said collar to project between said jaws to expand the 
jaws, the outer surfaces of said jaws corrugated on their exterior, the cor- 
rugated surfaces of the jaws arranged to contact with the adjacent walls of 
a receiving orifice, when expanded, substantially the whole length of the 
jaws, whereby an equal pressure will be exerted by the jaws the whole length 
thereof upon an outslde structure with which the jaws are engaged, sub- 
stantially as set forth." 

"A shield for expansion bolts comprising a plurality of expansion members 
forming a cylinder having its exterior surface of substantially a uniform dl- 
ameter throughout and provided with a tapered Interior surface, transverse 
projections on the forward exterior surface of the expansion members and 
longitudinal projections upon the rear exterior surface of the expansion mem- 
bers, making that end of the expansion members of a diameter slightly greater 
than the end on which the transverse projections are formed." 
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It will be seen that the McCreerys describe a one-part and Pleister 
a device of two or more parts, and that McCreerys do not show the 
lengthwise ribs or corrugations found in Pleister. It is claimed that 
the latter were added by McCreerys, and used in a ventilator System 
on the Colonial Arcade and Colonial Hôtel buildings in Cleveland, 
Ohio, installed in 1903 pursuant to a contract of April 10, 1903. 
The expansion bolts were used to sustain the discharge pipe or stack 
outside the buildings, and to fasten it to the outer wall. It appears 
from the testimony that McCreery bolts with the longitudinal corru- 
gations were driven into sockets bored in the wall and screwed up 
to hold the pipe securely. Two of thèse bolts were removed from 
the wall during the présent year, and are in évidence. They had re- 
mained in place from 1903. A number of witnesses were called on 
the question of the use of the bolts, and ail documents and books 
which could be found were produced. The testimony shows that com- 
plainant exhausted ail possibly available facts relating to such public 
use, and put in évidence ail testimony, papers, and exhibits which 
could be discovered. 

Without detailing this évidence it is enough to say that I am satis- 
fied that it overcomes the heavy burden of proof necessary to establish 
a prior public use, and establishes beyond any doubt that the McCreery 
one-part boit in substantially the same f orm shown by Pleister (except 
the number of parts) was designed and sold in 1902, and used in 1903 
on the Cleveland ventilator. Although some books and records hâve 
disappeared or been destroyed, ail facts iiow discoverable tend only 
to sustain the prior use, do not contradict each other, and are con- 
sistent and harmonious. I find no difficulty in sustaining the McCreery 
patent as a limited advance in the art, and as an improved form of 
Calkins or Kreinsen. A small number were sold, and successfully 
used; the boit business being crowded out by the pressure of the 
other work in which the inventors were engaged. 

[2] The Pleister Patent, No. 973,559, February 2, 1910. The 
claim bas already been quoted. It is distinguished from McCreerys 
as used in the Cleveland building only in having two or more parts, 
and in slightly raising the fins or longitudinal corrugations, "making 
that end of the expansion members of a diameter slightly greater 
than the end on which the transverse projections are formed." The 
same éléments are found in Tripp, No. 688,756, and in Anderson and 
Bebler, No. 741,994, and there are also many two-part constructions 
among the prior patents. At the same time Pleister made a practical 
advance in the art by producing a convenient boit, adapted to modem 
needs, under which has been produced a form of device which is 
said to be the last word of combined style, cheapness, and efficiency, 
and which complainant has adopted without variation, except in one 
particular. Under such circumstances the patent should be sustained 
as a refined, but substantial, advance in the art. But I do not think 
it should be held that complainant infringes, by reason of the Mc- 
Creerys patent and Cleveland use covering the main éléments of 
Pleister, also because the United States construction does not employ 
fins of greater diameter than the other parts of the shell. In the 
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latter only one of the fins is raised above the gênerai exterior level. 
Obviously ail this is rather refined, but is in keeping with the whole 
controversy. 

[3] The Cook Patent, No. 685,820, November 5, 1901. This in- 
vention relates to the one-piece lead anchors used in lighter work 
than the iron bolts, but made in the same gênerai form. Although the 
anchors may be used in stone or brick, the matter of exterior cor- 
rugations or projections is not so important in this class of work 
as the other, because the surfaces to which they are generally attached 
are softer and more yielding, so that they are readily gripped by 
the greater expansion at the inner end, and because the shell is soft. 
The important feature of this patent consists in making the bore of 
thç shield slotted lengthwise, instead of a smooth circular bore, as 
in Cook's expired patent, No. 575,282. In the patent in suit he claims 
a tubular block longitudirially slotted for the greater part of its length, 
so that when the screw is inserted threads will be made only in 
part of the interior surface. The United States Company does not 
use this peculiar feature, as they make the bore circular without slots. 
Their anchors are indeed split for the greater part of their length, 
but not slotted, and the screw engages the whole inner surface of 
the bore, not merely a part of it. Neither party should be held to in- 
fringe any patent held by the other. 

[4] The Question of Unfair Compétition by Compïainant against 
the Diamond Company. It appears that in July, 1913, the gênerai 
manager of the United States Company called on the manager of the 
Diamond Company and asked for reduced priées on shields and an- 
chors, and if he could not get them threatened to copy them. About 
the same time he called on another company dealing in expansion 
bolts, and stated that he expected to manufacture shells which would 
be a duplicate of those produced by the Diamond Company, and at 
the same interview he produced sample lead anchors which were 
exactly like those of the latter company, Attempts were also made 
to hire salesmen of the Diamond Company. 

When the shields and anchors of the United States Company came 
out, they were almost exactly like the Diamond devices, with which 
the trade was familiar. They can only be distinguished by close in- 
spection. The évidence shows that the trade was deceived. The new 
articles were sold at a lower price, and the Diamond Company's large 
business, built up after years of efifort, was seriously injured. The 
only défense attempted for thus appropriating the fruits of years of 
outlay and efifort (aside from the patents) is that the devices can be 
made in no other way on a compétitive basis. On this question the 
burden of proof is on the compïainant, and I think the testimony does 
not support its position. I am satisfied some way can be found to 
avoid confusion, which will also be as practical and inexpensive as 
that now employed by compïainant. This is most certainly true of the 
lead anchors. 

As to unfair compétition by the Diamond Company, the évidence 
does not support the claim made against it. There should be a decree 
sustaining each of the three patents in suit, also the prior use, that 
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none of the patents is infringed, and for an accounting and damages 
against complainant for unfair compétition, without costs for or 
against any party. The bill should be dismissed as to the H. G. 
Kroncke Hardware Company. 



SAKITABY STRBET FLTISHING MACH. CO. v. CITY OP AMSTERDAM. 

(District Court, N. D. New York. August 11, 1915.) 

1. Patents i@=>327 — Suit in Equitt— Previous Adjudications. 

Tlie District Court is bound, as to tlie validity of a patent, by décisions 
of the Circuit Court of Appeals holding it valid. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dlg. <S=>.927.] 

2. Patents <g=5328 — Validitt and Infeingement — Street Flushing Ma- 

chine. 

The Ottofy patent, No. 795,059, for a strëet flnshlng machine designed 
to deliver streams at an angle of 20 degrees or less to the pavement so as 
to hâve a scouring effect, was vaUd, and was infringed by a majohine 
with nozzles so attached that it mlght, and when In use did at tlmes, 
discharge water onto the pavement within the angle of 20 degrees. 
8. Patents <g=>327 — Suit in Equitt— Previous Adjudications. 

A décision that a street flushing machine involved in a prior suit had 
not then been so adjusted and used as to infringe was net an adjudica- 
tion that the machine of the same make used by défendant was not an 
infrlnging machine or was incapable of belng so adjusted as to infringe 
when in use. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 620-625; Dec. 
Dig. <g=>327.] 

In Equity. Suit by the Sanitary Street Flushing Machine Company 
against the City of Amsterdam to restrain alleged infringement by 
défendant, as a u.ser of a street flushing or washing machine, so called, 
of United States letters patent granted to Leopold Otto Ottofy, as- 
signer to American Street Flushing Machine Company, and for an 
accounting. Decree for an injunction and an accounting. 

See, also, 216 Fed. 190. 

C. V. Edwards, of New York City, for complainant. 

Duell, Warfield & Duell, of New York City, for défendant. 

RAY, District Judge. In St. Louis Trust Company, as Trustée, 
V. Studebaker Corporation et al., 211 Fed. 980, 128 C. C. A. 478, 
the Circuit Court of Appeals in this, the Second Circuit, held the 
patent above ref erred to valid for the reason it provides for dis- 
charging the water upon the pavement through pipes and flat nozzles 
at an angle of 20 degrees and less and that this was the most efficient 
angle of discharge for flushing pavements. That court also held: 

"As to the machine now alleged to infringe the testimony is conflicting, but 
we are Inclined to think defendant's witnesses hâve based tbeir statements 
more on caref ul measurements, and less on estimâtes. Upon the whole, we 
think it has been shown that defendant's machines, as made and operated, do 
not deliver the stream at any less angle than 25 degrees, whlch seems to be a 
satisfactory arrangement for modem streets and is not an infringemeht of 

®s»For otter cases see sama topig & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 



390 225 FBDEBAL BBFOBTEB 

the patentee's devlce. We are also satisfled that defendant's machine bas ail 
the éléments of the patent claims, except the angle less than 20 degrees, and 
that it is a very simple and easy job to modlfy It, so that it wlll be a com- 
plète Infringement. The mère lengthenlng of the pipes a very few Inches, and 
a trlfllng régulation of the position of the nozzle, will make any one of de- 
fendant's machines an infringing devlce. As at présent organized, thèse ma- 
chines would probably not commend themselves to a municipality which had 
streets paved wlth cobble or blocks with earth interstices; but the changes 
which would adapt it for use there are sO; slight that thep must be a con- 
stant temptatlon to make them. However, until that temptation bas been 
yielded to, we cannot flnd that the patent bas been inf ringed, and theref ore 
affirm the decree dismlssing the bill, with costs of this appeal to défendants." 

The bill was dismissed by Judge Hough on the ground of nonin- 
fringement and the Circuit Court of Appeals affirmed. 

In American Street Plushing Co. v. D. ConnoUy Boiler Co., 198 
Fed. 99, 117 C. C. A. 285, the same court held the same patent valid 
and also infringed by another device. 

[1, 2] The défendant hère is using one of the Studebaker machines. 
This court is, of course, bound, as to the validity of the patent, by 
thèse décisions. The so-called machine is very simple. It consista 
of a tank on wheels, which tank holds water under pressure. There 
are pipes for discharging the water through flat-mouthed nozzles so 
set near the surface of the street and near the rear wheels as to dis- 
charge the water forwardly and outwardly (not at right angles to the 
cart) and upon the pavement at an angle of less than 20 degrees. As 
the water is under pressure, it is discharged with more force than 
the pressure behind would otherwise be, and, as it is discharged for- 
wardly and outwardly and strikes the pavement within the angle 
mentioned, the water has a scouring effect as it strikes, and together 
with the loose and loosened dirt is carried forwardly and outwardly, 
and, on a sloping street, opérâtes to carry the dirt towards or into 
the gutter. The patentée had in mind the protection of the front 
wheels of the vehicle carrying the tank, pipes, and other apparatus 
f rom getting wet, and also thé protection of the legs of the animais 
drawing same. The main idea seems to hâve been to scour the pave- 
ment without digging into it or between the blocks composing it and 
to direct the flowing stream of water and dirt forwardly and out- 
wardly. As we hâve seen, this Studebaker machine, which did not, 
in the case first referred to, actually discharge the water so as to 
strike the pavement within the prohibited angle of discharge, was held 
not to infringe. In short, the Studebaker machine does not infringe 
unless so constructed, set, or arranged as to discharge the water on 
the pavement; that is, cause it to strike the pavement within the 
angle of less than 20 degrees, which is a most efficient angle of dis- 
charge and contact. With the numerous flexible jointed nozzles of 
the présent day it is easy to so turn and adjust the nozzle as to 
discharge the water in several directions and even couvert the ma- 
chine into a mère sprinkler. 

I assume, from the language of the opinion of the Circuit Court of 
Appeals above quoted, that When one of thèse Studebaker machines 
has its nozzles so attached .and set that it will and does, when in use, 
discharge the water or a considérable part of it onto the pavement. 
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even a part of the time, within the prohibited degree of actual con- 
tact, that is, within the angle of 20 degrees, it becomes an inf ringing 
machine. I saw thèse machines, or one of them, and thèse attach- 
ments, in actual opération, and also heard the testimony. That dé- 
fendants machine can discharge water from the flat nozzle so as 
to strike the pavement within the prohibited or monopolized degree 
cannot be doubted. As set and operated in the streets of Amster- 
dam, measurements of this angle of impact were taken, and, while 
there is difficulty and uncertainty in fixing the exact angle of impact 
as is obvions to one who watches its opération, I am of the opinion, 
and find, that the users of this machine owned and operated by the 
défendant were not careful as to the angle of discharge and impact 
and actually did discharge the water at times, at least, when flushing 
the streets of Amsterdam, so it struck the pavement within the 20 
degrees angle. Hence I must find that défendant in using this ma- 
chine has infringed the patent in suit. 

This court is bound by the décisions referred to in the Second cir- 
cuit, and as the great weight of évidence is that défendant did, at the 
time observations were made, discharge the water from its machine 
upon the pavements of the streets of the city of Amsterdam within 
the monopolized angle, the various parts of the flushing machine itself 
being either diuplications or équivalents of the Ottofy machine and 
similarly combined, I am compelled, as stated, to find infringement. 

[3] The défendant contends that the décision heretofore rendered 
between the same parties or their privies that in a given case (the 
case referred to) the Studebaker machine, constructed like this Ams- 
terdam machine in question, did not infringe — was not an infringing 
machine — is res adjudicata hère. I do not think this contention can 
be maintained. There has been no adjudication that, a machine like 
the alleged infringing machine used by this défendant is incapable of 
being so adjusted by slight changes as to infringe when in use. It 
was adjudicated that the machine like this and in question then had 
not been so adjusted and used as to infringe and hence there was 
no infringement proved. 

Hère this défendant has either yielded to temptation or by care- 
lessness so adjusted the pipes and nozzles of the machine as to in- 
fringe. 

There will be a decree for an injunction and an accounting, with 
costs. 
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In re MURPHT. 

(District Court, p. Massachusetts. February 25, 1915.) 

No. 21685. 

1. Bankbuptct igisJÔS — FiNDiNGS or Refebee — Conclusiveness. 

The flndlngs of fact of a référée, to whom a matter in bankruptcy was 
ref erred, are conclusive, wliere the évidence is not reported, unless they 
api)ear erroneous on the face of his report. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. ®=3&8.] 

2, Bankbuptct <®=»76 — Petitioninq Ceeditobs — Peejteeential Payment — 

Efi-ect — Retubn Thereof. 

A créditer who has received a preferential payment, and who, In hls 
pétition for the adjudication of bankruptcy, does not disclose the pay- 
ment, nor offer to return it, but who, during the hearings on the questiou 
of adjudication before the référée,, and vvhlle in court, ofiers to return it, 
has standing as a petitloning créditer, provided he will deposlt the pay- 
ment with the clerk, to be pald over to the trustée on hls appolntment. 

[Ed. Note.— For other easea, see Bankruptcy, Cent. Dlg. §§ 50, 56, 9T, 
99, 100; Dec. Dlg. iS==>76.] 

In Bankruptcy. In the matter of John F. Murphy, alleged bank- 
rupt. Adjudication of bankruptcy confirmed, on petitioners, Ayer & 
Co., depositing with the clerk a specified sum, to be paid over to the 
trustée when one shall be chosen. 

Joseph Doyle, of Boston, Mass., for petitioning creditors. 
Jasper N. Johnson, of Boston, Mass., for alleged bankrupt. 

MORTON, District Judge. [1], The only real question is wheth- 
ed Ayer & Co. hâve standing as petitioning creditors. Without that 
claim, the petitioning creditors hâve not provable claims which amount 
to $500. The matter was ref erred: to Mr. Référée Gibbs, who has filed 
his report, stating the facts, and has ruled upon the facts found that 
the pétition is sufficient and that the respondent should be adjudicated. 
As the évidence is not reported, his findings of fact are conclusive, un- 
less they appear to be erroneous on the face of his report. 

[2] The respondent was, at the filing of the pétition, indebted to 
Ayer & Co. in the sum of $624.22. This was a provable debt, and the 
pétition is good, unless the following facts prevent Ayer & Co. from 
being petitioning creditors : 

The common-law assignaient, which is the act of bankruptcy relied on, was 
made on November 2, 1914. In the preceding October Ayer & Oo. had received 
from the respondent a check for $40.13, dated ahead to November 3, 1914. On 
November 9, 1914, after the common-law assignment, Ayer & Co. accepted 
payment of this check from the alleged bankrupt "from money earned by hlm 
subséquent to the common-law assignment." (Referee's Report, p. 2.) This 
pétition in bankruptcy was filed on January 8, 1915, and in it Ayer & Co. al- 
lège themselves to be creditors to the amount of $605.35, which I Infer Is 
Intended to be the sum of $624.22 above noted, plus the payment of $40.13, 
which was apparently deducted by the référée in arriving at the amount of 
the claim at the filing of the pétition. That this is so Is not entlrely clear 
upon the referee's report, and the figures do not exactly bear out the in- 
ference; but the uncertalnty as to the correct amount is not slgniflcant on 
the question now before the court. The référée reports "that the $40.13 was 

ÊssFor other cases aee same topio & KEY-NUMBBR in ail Ker-Numbered Diaesta & Indexes 
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a préférence and shonld be paid back." At the hearlng before the référée, 
Ayer & Co. "offered to retum the sum of $40.13 U the court shall at auy timo 
flnd that such payment was a préférence." (Referee's Report, p. 2.) 

It thus appears that Ayer & Co. had a claim of between $600 and 
S700, on which, prior to the filing of the pétition, they had received 
a payment, preferential in character, amounting to $40.13; that in the 
pétition nothing was said about this payment and there was no offer 
to return it, but that such an offer has been made by them during the 
hearings on the question of adjudication before the référée, and is now 
before the court. 

It is contended by the respondent that creditors who hâve received 
a voidable préférence cannot be counted as petitioning creditors, at 
least not unless the pétition itself states the préférence and ofifers to 
surrender it; and he objects to any amendment of this pétition for that 
purpose. This question was carefuUy considered and passed upon in 
Stevens v. Nave-McCord Mercantile Co., 150 Fed. 71, 80 C. C. A. 25 
(C. C. A. 8th Circuit), where it is said : 

"Such a preferred créditer may présent or joln In a pétition for an adju- 
dication of bankruptcy. But he may not be counted for the pétition unless 
he surrenders his préférence before the adjudication." 

See, too, 1 Remington on Bankruptcy (Edition of 1908) p. 182. 

In this case the alleged préférence is a money payment of known 
value ; and it is apparent that Ayer & Co. hâve a claim of about $600 
after deducting the préférence. They ofifer to return the préférence. 
But, no receiver having been appointed, there is at présent no person 
to whom repayment can be made. Before accepting a preferred créditer 
as a petitioner, the court ought to make certain that the préférence will 
actually be surrendered. It is undesirable to burden the estate with 
the expense of a receivership solely for that purpose if it can be avoid- 
ed. In one such case the preferential payment was required to be de- 
posited with the clerk, to be paid over to the trustée upon the latter's 
appointment. Re Gillette (D. C.) 104 Fed. 769. That seems a con- 
venient and effective way to deal with this case. It does not seem to 
me necessary that the disclosure of the préférence or the offer to re- 
tum should be made in the pétition; if I thought that necessary, I 
should allow the petitioners to amend. 

The respondent also contends that Ayer & Co. are estopped f rom 
joining in the pétition by reason of inéquitable conduct on their part. 
This estoppel was based upon an alleged attempt on the part of Ayer 
& Co. to extort payment of their claim by the threat of proceedings 
in bankruptcy. The facts are stated in the referee's report. He has 
found against the respondent. Upon the facts found, this contention 
of the respondent cannot be supported. 

Upon the petitioner's depositing with the clerk, within 10 days, the 
sum of $40.13, to be paid over to the trustée when one shall be chosen, 
a decree may be entered confirming the referee's report and adjudicat- 
ing the respondent bankrupt ; otherwise, the pétition will be dismissed. 
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In re KESSLEE. 

(District Court, E. D. Pennsylvania. July 30, 1&15.) 

No. 5155. 

Courts '©sjSTS — Practioe in Fedeeal Court — State Law — Examination of 

BaNKBUPT'S WlFBi 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, § 21a, as amended in 1903 
(Act Feb. 5, 1903, e. 487, § 7, 32 Stat. 798 [Comp. St. 1913, § 9605]), dé- 
clares that a court of bankruptcy may by order require a bankrupt aod 
his wife to appear in court or before a référée to be examined concern- 
ing the acts, conduct, or property of the bankrupt, but that the wife may 
be examined only touching business transaeted by her or to whlcb sbe 
is a party. Act June 29, 1906, c. 3608, 34 Stat. 618, amending Rev. St. 
§ 858 (Comp. St. 1913, § 1464), déclares that the competency of a witness 
to testify in any civil action shall be determined by the laws of the state 
or territory in which court is held. Act Pa. May 23, 1887, § 5 (P. L. 159), 
déclares that neither husband nor wife shall be compétent to testify 
against each other, except in proceedings for divorce. Eeld that, in a 
proceeding In bankruptcy in the state of Pennsylvania, the bankrupt's 
wife could not be examined. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 984; Dec. Dig. 
<g=>376.] 

In Bankruptcy. In the matter of Samuel Kessler, a bankrupt. On 
a certificate to review an order of the référée requiring Rose Kessler 
to show cause why she should not be held in contempt for refusing 
to testify. Order to show cause vacated. 

Nathaniel I. S. Goldman and J. Howard Reber, both of Philadelphia, 
Pa., for trustée. 
Alfred Aarons, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. Upon the certificate of the référée 
that Rose Kessler, wif« of the bankrupt, being called before him as a 
witness, refused to answer questions in the course of the proceedings 
upon the ground that her answers might tend to incriminate her, an 
order was entered requiring her to show cause why she should not be 
held in contempt. The proceedings before the référée were based upon 
a pétition of the trustée for an order upon the bankrupt to turn over 
assets alleged to be withheld from his trustée, and the wife Was called 
under the provisions of section 21a of the Bankruptcy Act, providing 
as foUows: 

"A court of bankruptcy may, upon application, of any offlcer, bankrupt, or 
creditor, by order require aiiy designated person, including the bankrupt and 
Ms wife to appear in court or before a référée or the judge of any state court, 
to be examined concerning the acts, conduct, or property of a bankrupt whose 
estate is in process of administration under this act: Provided, that the wife 
may be examined only touohina husiness transaeted by her or to wMoh 
she is a party, and to détermine the f act whether she has transaeted or 
been a party to an/y business of the banlcrupt." 

The underscored words were added to the section by the amendatory 
Act of 1903. The words "who is a compétent witness under the laws 
of the state in which the proceedings are pending," which occurred in 
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the original act, immediately after the words "including the bankrupt," 
were stricken out in the amendatory act. Prior to the amendment of 
1903, therefore, if the wife of the bankrupt was not a compétent wit- 
ness against her husband under the laws of the state in which the 
proceedings were pending, she could not testify against him in those 
proceedings. In re Jefferson (D. C.) 96 Fed. 826 ; In re Mayer (D. 
C.) 97 Fed. 328. ' ' 

After the amendment of 1903, the wife was a compétent witness, 
within the limitations expressed in the proviso and subject to the gên- 
erai provisions as to competency of witnesses prescribed by Congress 
by the provisions of section 858 of the Revised Statutes. Since the 
amendment of 1903, however, Act June 29, 1906, 34 Stat. 618, has 
been passed, amending section 858 of the Revised Statutes, so that 
the section now reads : 

"The competency of a witness to testify In any civil action, suit, or proceed- 
Ing In the courts of the TJnlted States shall be determined by the laws of the 
state or terrltory in whlch the court is held." 

A proceeding in bankruptcy is unquestionably a civil action, suit, or 
proceeding, and the competency of the wife to testify in a bankruptcy 
proceeding against her husband in this district is therefore to be de- 
termined by the laws of the state of Pennsylvania. The Pennsylvania 
Act of May 23, 1887, § 5 (P. L. 159), provides: 

"(c) Nor stiall husband and wife be compétent or permitted to testify 
against eaeh other, except In those proceedings for divorce in which Person- 
al service of the subpœna or of a rule to take dépositions has been made 
upon the opposite party, or in which the opposite party appears and dé- 
fends, in whlch case either may testify fuUy against the other, and èxcept 
also that In any proceeding for divorce either party may be called merely to 
prove the fact of marrlage." 

Applying the act of 1906 to the Pennsylvania act of 1887, it follows 
that the respondent is incompétent, and cannot be permitted to testify 
against her husband in a civil proceeding under the Bankruptcy Act. 
Judge Rellstab, in the district of New Jersey, has similarly interpreted 
the act of June 29, 1906, in the cases of In re Hoffman (D. C.) 28 Am. 
Bankr. Rep. 680, 199 Fed. 448, and In re Thompson (D. C.) 28 Am. 
Bankr. Rep. 794, 197 Fed. 681. 

The respondent, therefore, cannot be held in contempt for refusing 
to testify before the référée, and the order to show cause is vacated. 
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KLAWA et al. v. SAME. 

(District Court, E. D. Wisconsin. September 11, 1914.) 

Nos. 546, 565. 

BKMOVAi, OF Causes «©=12 — "Propeb District." 

The "proper district," within Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1094 [Comp. St. 1913, § 1010]) § 28, deslgpating the suits brought 
in a state court subject to removal by défendant to the fédéral courta 
"for the proper district," Is deflned by section 29 (section 1011), provldii^ 
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that a party "entltled" to remove any such suit may do so by flling a 
pétition for the removal of such suit Into the District Court to be held 
"in tlie district where such suit is pending," and is not the district in 
whlch, under section 51 (section 1033), the suit could hâve pioperly been 
brought origlnally. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 32, 
33; Dec. Dig. <S=>12. 

For other définitions, see Words and Phrases, Second Séries, Proper 
District] 

Two actions, one by Paul Pavick, the other by Christ Kla\va and 
others, both against the Chicago, Milwaukee & St. Paul Railway Com- 
pany. Remanded to state court. 

A motion has been made by the plaintiff in each of the cases for remand to 
the state court from whlch it has in form, been removed to this court. The 
défendant railway company is a résident of the Eastem district of Wisconsin. 
Pavick, a résident of lowa, commenced suit against it in the state court of 
Minnesota. Klawa and others, résidents of the state of Oregon, sued in the 
state court of Washington. The motions, whlch hâve been argued together, 
présent the single çtuestlon whether the cases are removable to the fédéral 
court of this district of the defendant's résidence. 

Barton & Kay, of St. Paul, Minn., for plaintiff. 
H. J. Killilea, of Milwaukee, Wis., for défendant 



GEIGER, District Judg'e (after stating the facts as above). The 
motions to remand will be granted. 

In section 28 of the Judicial Code (Act March 3, 1875, 18 Stat. 
L. 470, c. 137, § 2, and Act August 13, 1888, 25 Stat. L. 434, c. 866, 
§ 2), the suits brought in a state court and subject to removal to the 
fédéral courts "for the proper district by the défendant or défendants 
therein, being nonresidents therein," are designated. Section 29 pro- 
vides for filing a pétition "for the removal of such suit into the Dis- 
trict Court to be held in the district where such suit is pending." It 
is urged by défendant that because section 24 of the Judicial Code 
(Comp. St. 1913, § 991) défines the original jurisdiction of the Dis- 
trict Court, and because section 28 grants the right of removal by 
nonresident défendants of ail cases brought in the state court in vvhich 
such original jurisdiction might hkve been invoked, therefore section 
51 must be taken as definite of the term "proper district" as used in 
section 28. 

Section Slreads: 

. "No civil suit shall be brought In any District Court against any persoii 
by any original process * * * . in any other district than that whereof 
he is an inhàbitaùt ; but where the jurisdiction is founded only on the fact 
that the action Is between citizens of dlfCerent states, suit shall be brought 
only In the district of the résidence of elther the plaintiff or the défendant." 

The claim is made that section 2;8 grants the right of removal; that 
from 1789 to 1875 the law corresponding to this section provided for 
a removal to the District (then Circuit) Court of the United States 
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for the district wherein the sidt is pending, and in 1875 was changed 
by substituting, for thèse words italicized, the clause "for the proper 
district"; that by such change Congress intended to provide for the 
cases now hère. And it is insisted that because section 29 governs 
only the practice or procédure, its language, the rétention therein of 
the clause, "in the district where such suit is pending," cannot pre- 
vail against the reinoval to this court. Counsels contention that the 
change of language effected a substantial change of right brings sec- 
tion 29 into clear conflict with section 28 in ail cases like those at 
bar, for by its express terms it is made applicable to ail cases "entitled" 
to removal under section 29. The two sections combined provide that 
certain suits, when instituted in a state court, may be removed to the 
fédéral court for the proper district; that a party "entitled" to re- 
move may so remove by filing a pétition for its removal into the fédéral 
court for the district virherein it is pending. It is my judgment that 
the two sections must be read in harmony ; that the clause in section 
29 defines, for removal purposes, the term "proper district" as used 
in section 28. If, as is claimed, this results in a restriction of the 
removal right, the remedy, it seems to me, is wîth Congress. But I 
do not believe that the phraseology "proper district" was adopted 
with the view of making any change in the then existing law. The 
subséquent enactment of section 53, Judicial Code (Comp. St. 1913, 
§ 1035), for removal to the fédéral courts "in the division in which 
the county is situated from which the removal is made," is proof con- 
clusive of the absence of any intention to permit the removal hère 
attempted. The gênerai description or désignation of the removal 
right may be one thing, but mandatory provisions regulating its ex- 
ercise must be given full effect when insisted upon by parties. In re 
Moore, 209 U. S. 501, per Brewer, J., and pages 512, 513, per Fuller, 
C. J., 28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. I adopt, 
upon the question presented, the views expressed in St. John v. U. S. 
F. & G. Co. (D. C.) 213 Fed. 685. 
An order of remand may be entered in each case. 



In re SAGE. 

(District Court, S. D. lowa, B. D. July IT, 1915.) 

No. 1262. 

Bankruptcy <g=)482 — Attobnets' Fées — Peopee Seevices. 

The serriees for whicb. an attorney's fee is to })e allowed In Involun- 
tary bankruptcy are the investigating of légal questions Involved in the 
situation presented, the giving of necessary légal advlce to the petition- 
ing çredltors and other credltors requlring it, investigating the records, 
and preparing and filing the pétition ; but do not Include conferjrtng with 
other credltors to induce them to join in the pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent DIg. §§ 8T4:-876, 
89t; Dec. Dig. <g=»482.] . 

In Bankruptcy. in the matter of David H. Sage, bankrupt. Glaim 
for attorney's feès allowed in part. 
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John M. Dawson, of Kahoka, Mo., f pr claimants. 

Boyd & McKinley, of Keokuk, lowa, for trustée in bankruptcy. 

WADE, District Judge. Attorneys, Joseph S. Tall and John P. 
Hornish, filed a claim as attorneys for petitioning creditors in the 
sum of_ $2,500. Oral testimony was taken. Mr. Tall testified that 
he put in four or five days in making trips to Keokuk and consulting 
with various creditors, and attorneys representing creditors, with a 
view of instituting bankruptcy proceedings. Mr. Hornish testified 
that he put in 18 to 20 hours during a period extending over 
about a week. Mr. Tall represented three creditors whose total claims 
amounted to $275.07. Hornish represented a creditor having a claim 
for $6,000. Upon a per diem basis, no one places the value of the 
attorneys' fées at more than $50 per day. 

The law contemplâtes that an attorney's fee for one attomey shall 
be allowed for actual services rendered in behalf of the petitioning 
creditors. Strictly speaking, this allowance should be made to the 
creditors. The law contemplâtes that the bills shall be paid by the 
creditors, and that they shall be reimbursed from the estate. I ap- 
préhend that the creditors in this case would be very much surprised 
if counsel had presented to them a bill for $2,500 for the services 
rendered. No one will claim that the value of the service required in 
preparing a pétition and filing the same, and procuring the adjudica- 
tion, would be more than $100 in ordinary cases. 

Much of the service rendered by Tall was in trips to Keokuk, con- 
ferring with creditors and attorneys in an effort to induce them to join 
in the pétition. I do not consider such service in itself a proper 
charge. In this case, the claims of Mr. Tall for attorneys' fées ex- 
ceed several times the amount of claims held by his clients. The 
solicitation of other creditors to join in the pétition is not necessarily 
the work of an attorney; it is work which any business man can do. 
What the law contemplâtes is that a creditor, who feels that a bank- 
ruptcy pétition should be filed, shall hâve the right to employ an at- 
torney to investigate the légal questions involved in the situation pre- 
sented, and to give such advice as is necessary, and to investigate 
records, and to prépare the pétition and file it; beyond this, an at- 
torney's services are not necessary. The creditor himself can confer 
with other creditors, after having had the advice of counsel, as to 
whether they wish to join in the proceedings. It is true that thèse 
other creditors may require légal advice with référence to duties and 
liabilities, and for such payment should be allowed ; but, for merely 
traveling back and f orth to confer with them in an effort to get them 
to join, I do not consider it as being a proper subject of allowance 
for attorneys' fées. 

In this case, there were some peculiar circumstances, and the estate 
is comparatively large, and for thèse reasons I feel that an allowance 
of $350 is justified; but I feel that any more than this amount would 
be in excess of anything contemplât ed by the statute. 

In the foregoing, I hâve tried to follow the rule announced in the 
following cases : In re Young (D. C.) 142 Ped. 891 ; In re Gold- 
viUe Mfg. Co. (D. G.) 123 Fed. 579; In re Carr et al. (D. C.) 117 Fed. 
572; In re J. W. Harrisoh Mercantile Co. (D. C.) 95 Fed. 123. 
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UNITED STATES v. LEHIGH VALLEÎ B. CO. et aL 

(District Court, S. D. New York. December 21, 1914.) 

No. 11—129. 

Monopolies <S=s>16 — Caebiees Owning Coai, Mines — Régulation — Intee- 
STATE CoMMEEc)E>— "Dissociation of Intebest." 

Wliere a railroad company lias acquired about 13 per cent of contigu- 
ous coal minlng lands, the acreage of whicli represents less than 27 per 
cent, of the coal lands naturally tributary to it, and carries about 18 per 
cent, of ail the coal transported, of which percentage four-fifths cornes 
from mines controUed by a company in turn controUed by the carrier, but 
where there is an honest "dissociation of interests" between coal owner 
and coal carrier, which is merely the lawful conduct of honest men, and 
where the carrier does not own stock in any company selling coal beyond 
the limits of the state wherein the composite business of owning, mining, 
transporting, and selling coal is légal, there is no monopoly of Interstate 
commerce. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12; Dec. Dig. 
«S=>16.] 

In Equity. Suit by the United States of America against the 
Lehigh Valley Railroad Company and others for a violation of the 
Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209), and the Com- 
modities Clause of the Act of June 29, 1906, c. 3591, 34 Stat. 585 
(Comp. St. 1913, § 8563). Bill dismis&ed. 

The Attorney General, represented by Thurlow M. Gordon, of 
Washington, D. C, and Arthur W. Machen, Jr., of Baltimore, Md., 
for the United States. 

John G. Johnson, of Philadelphia, Pa., and E. H. Boles, of New 
York City, for Lehigh Valley R. Co. and others. 

Everett Warren, of Scranton, Pa., for Lehigh Valley Coal Sales Co. 

John Hampton Barnes, of Philadelphia, Pa., and Silas W. Howland, 
of New York City, for Girard Trust Co. 

E. V. B. Getty, of New York City, for G. B. Markle Co. 

F. W. Wheaton, of Wilkes-Barre, Pa., for Lehigh Valley Coal Co. 
and Coxe Bros. & Co., Inc. 

HOUGH, District Judge. This suit is but one chapter in a litiga- 
tion against anthracite coal owners and carriers, which has now extend- 
ed over many years, and become historic. The earliest chapter re- 
quiring notice is the "First Commodities Case" (United States v. 
Delaware & Hudson Co. et al. [C. C] 164 Fed. 215, on appeal 213 U. 
S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836) ; next came the "Second Com- 
modities Case" (United States v. Lehigh Valley Railroad Co., 220 U. 
S. 257, 31 Sup. Ct. 387, 55 L Ed. 458) ; and finally the Lackawanna 
Coal Sales Case (United States v. Delaware, Lackawanna & Western 
Ry. [D. C] 213 Fed. 240). At page 249 of 213 Fed., it is said : 

"We understand that (a new action against the Lehigh Railroad) has re- 
cently been brought in the Second Circuit" — this is the cause referred to. 

The District Court is but a parade ground wherein a review of the 
évidence and arguments may be taken before this action joins the 
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Lackawanna Coal Sales Case on the docket of the Suprême Court. 
Therefore the statement of facts and summary of litigated questions 
will be largely made merely by référence to the reports above enumer- 
ated. 

In the Lackawanna Case (D. C.) 213 Fed. at 263, it is said: 

"The bill of complaint also makes a formai charge * * * under the 
anti-trust act; • • * but the oral argument left us under the impressiou 
that this charge was net much insisted on." 

This statement of McPherson, J., marks the only substantial différ- 
ence that I can discover between this litigation and the one in which 
he wrote. 

The bill herein charges violations both of the "Sherman Act" and 
the "Commodities Clause," but the extended arguments are addressed 
almost wholly to the anti-trust feature of the litigation. So far there- 
fore as the commodities clause is concerned, I shall dismiss it with the 
statement that there is no great différence between what the Lacka- 
wanna Railway did and was upheld in doing by ail the Circuit Judges 
of the Third Circuit, and what the Lehigh Valley Railroad bas been 
doing as shown in this case. 

If there be any material différences, they tend to strengthen tbe 
position of the Lehigh as compared with that of the Lackawanna, for 
the Lackawanna owned outright much, if not most, of the coal long 
transport«d over its own lines ; whereas, the Lehigh Valley owned the 
stock of other corporations which under the laws of Pennsylvania hâd 
good right to own the lands and mine and sell the coal the transporta- 
tion of which bas given rise to so much litigation. I do not myself 
think that this différence is substantial. Without further discussion, 
it is held that nothing in the bill charged constitutes a violation of the 
"Commodities Clause," if the décision in the Lackawanna Coal Sales 
Case is right — and that I am not concerned to question. 

While the tone of complainant's argument on the "Commodities 
Clause" is well illustrated by an italicized assertion in the brief that 
"the court (in the Lackawanna Case) wholly ignored the most vital pro- 
visions in the whole contract," and the décision (of three Circuit 
Judges) is merely that "of a court of co-ordinate jurisdiction and in a 
différent circuit, (and) of course in no way binding upon this court," 
it is not overlooked that an endeavor bas been made to distinguish the 
Lackawanna suit from this action. 

It is asserted that the coal sales company has received and is receiv- 
ing "discriminating favors from the" other principal défendants. This 
means that the sales company has an annually diminishing allowance 
made it by the coal company to encourage the introduction of Lehigh 
coâl in régions where business is presently unprofitable, and has been 
permitted to buy coal in storage at very low rates ; while the railroad 
company has at inadéquate rentals leased to the coal sales company cer- 
tain "storage plants." 

From the assertion that thèse arrangements are undue favors is 
drawn the inference that there is a lack of good faith in the création 
of th^e coal sales company which shows that that corporation is but the 
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alter ego of the coal company, which itself is but the créature of the 
railroad company ; wheref ore the law is still inf ringed. 

The suggestion or argument, when examined, amounts to this : 
That when, by the création of coal sales companies of which no share 
of stock belonged to the Lackawanna or Lehigh Railroads, those cor- 
porations sought to comply with modem law, it was their duty several- 
ly to hâve no relation whatever with the new companies, except to 
collect freight charges. But the Lehigh Valley Railroad owned cer- 
tain lands useful only for storing coal, the coal company had certain 
coal on hand, and the plan of an independent sales company was new. 
What should or could be donc with the lands and coal on hand, and 
how could the concern retiring from the selling business insure the 
création of a strong and pushing successor? Certainly not by hostil- 
ity. Who would or could buy the coal on hand and occupy and use 
the storage plants exoept the coal sales company? But (says com- 
plainant) the priées were ridiculously low. Answer is justified that: 
(1) The assertion is untrue, and (2) it was praiseworthy and lawful at 
first to sacrifice much in price when the object was to save from fur- 
ther assault the business of selling coal after Interstate transportation 
— a business that had become precarious owing to modem économies 
as asserted in statutes and interpreted by the courts. 

The dififerences suggested between this and the Lackawanna Case 
seem to me whoUy unsubstantial. 

Upon the anti-trust side of this case no extended discussion of facts 
is necessary. There is little conflict about facts — in the sensé of 
visible phenomena. 

But some analysis of the bill may assist in presenting the theory upon 
which this suit has been promoted. It is asserted that substantially 
ail of the défendants (except the Girard Trust Company and the G. B. 
Markle Company)^ hâve combined to restrain and monopolize, and 
hâve been monopolizing, "the production, transportation and sale in 
Interstate commerce of anthracite coal from lands located along the 
lines of the Lehigh Valley Railroad." 

The method of monopoly and restraint is said to hâve been by "ac- 
quiring control of the output of independent producers by exerting 
the power of the Lehigh Valley Railroad as a carrier to give undue 
préférence and advantages to the coal producing and trading com- 
panies controlled by it and to discriminate against their competitors." 

The resuit of this process is said to be that the "monopoly of the 
ownership and production of anthracite coal, exercised through sub- 
sidiary corporations under its control," has enabled the Lehigh Valley 
Railroad to prevent "the building of any new railroad in the portion 
of the anthracite régions served by it, and has kept independent pro- 

1 Note. — ^The Girard Trust Company Is a défendant solely because It Is the 
trustée of certain bonds which might be injurlously affected by grantlng the 
prayers of the blU, and the Markle Company is a party because It long ago 
made an agreement for a term of years by which the Lehigh Railroad ex- 
cluslvely transports the Markle coal, and the Lehigh Coal Company (and now 
the coal sales company) became the exclusive selling agent for said coal at 
priées fixed by Markle. 

225 F.— 26 
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ducers under the disadvantage of having to shîp over a râîlroad also 
engagea in the coal business." 

The italicized portion of the last sentence is most important, for 
what is meant by "engagement in the coal business"? The bill, the 
kind of évidence offered and the arguments in support, ail really as- 
sume that by "coal business" is meant the opérations, united in inter- 
est and centralized in control, of mining, shipping, transporting, and 
selling anthracite coal. 

It has already appeared that, if the Lackawanna Coal Sales Case 
is to be followed, it must be held that the Lehigh Valley Railroad has 
not since the filing of this bill, or for some time before, been engaged 
at ail in the selling of coal to the consumer. It must therefore follow 
that, when the government still insists upon the existence of monopoly 
and restraint of trade, such offensive conduct must be found in an 
identity of interests between a coal-carrying corporation and coal- 
owning and mining companies. 

But it must also be remembered that the mère fact of such union in 
interests as manifested by a stock ownership is not unlawful, provided 
there is a "dissociation in good faith," between "bona fide corpora- 
tions." 

On this point counsel for the government hâve submitted the prop- 
osition that the phrases "dissociation in good faith" and "bona fide 
corporations," as used in the opinions of the Suprême Court, do not 
refer merely or chiefly to the honesty or morality of the transactions, 
so that when they deny "dissociation in good faith" no reflection is 
thereby made upon the integrity of those concemed in the transac- 
tion. 

In other words, a body of men may be honest, moral, well-inten- 
tioned, and acting within the letter of the law, and yet be unable to 
resist conviction of monopoly and restraint of trade because they 
cannot, in "good faith," "dissociate" the corporations which they 
control. The proposition is incredible; to my mind "dissociation in 
good faith" requires no more than the lawful conduct of honest men. 

Many hundreds of pages of the testimony herein is summed up in 
the "First Commodities Case" (C. C.) 164 Fed. Rep. at 222. What 
Gray, J., there stated is still true, and no more detailed référence will 
be made to the history and development of the Lehigh Valley Rail- 
road and its controlled companies. In order to show monopoly and 
restraint évidence has been adduced to prove that : 

(1) For many years before 1912 the coal mining and selling busi- 
ness of the Lehigh Valley Coal Company was either absolutely un- 
profitable or would not hâve been profitable if that corporation had 
not been secretly, unduly, and unlawfuUy favored in the matter of 
freight rates. 

(2) Such favors took the form of the railroad company's furnish- 
ing at low rates terminal and storage facilities and making advances 
of money either without interest or at rates far below what was rea- 
sonable under the circumstances. 

(3) Producers and shippers of coal from lands neither owned nor 
cotùroUed by any défendant corporation complained of such dis- 
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crimînatory treatment and proved before the Interstate Commerce 
Commission that their grievances were well founded. 

(4) The lyehigh Valley Raiiroad was one of the défendants in 
United States v. Reading Ce, 226 U. S. 324, 33 Sup. Ct. 90, 57 L. 
Ed. 243, and has therefore been conclusively shown as a conspirator 
striving to prevent the construction of another raiiroad which might 
afford an outlet for anthracite in addition to the Unes of the défend- 
ants in that suit. 

As to ail of the above contentions I décline to make any definite 
finding, because I regard the évidence as immaterial to existing con- 
ditions. Ail of the matters referred to took place before the création 
and entry into business of the Lehigh Valley Coal Sales Company, 
and, assuming ail the allégations to be true, it is thought that even 
in an action under the Sherman Act an opportunity might well be 
afïorded (as in criminal proceedings) for a locus pœnitentiae. 

The following propositions of law I regard as applicable to this 
case and the enumerated statements of fact as material to the judg- 
ment to be pronounced : 

(1) Ever since the Lehigh Valley Raiiroad emerged (more than half 
a century ago) from the throes of establishing any business at ail, 
it has sought to acquire control (mostly through the Lehigh Valley 
Coal Company) of a considérable portion of that limited région in 
the State of Pennsylvania, which so far as is known contains sub- 
stantially ail the anthracite coal in the world. 

(2) Either by outright purchase, or by acquisition of the stock of 
(especially) Coxe Bros. & Co., this process had so far succeeded that 
in the year 1912 (and just before the formation ci the Lehigh Val- 
ley Coal Sales Company) the Lehigh Valley Coal Company owned 
or controUed rather less than 13 per cent, of the nearly contiguous 
mining régions in Pennsylvania known as the Wyoming, Lehigh, and 
Schuylkill. That acreage represented a little less than 27 per cent, of 
the coal lands naturally and conveniently tributary to the Unes of the 
raiiroad company. Of ail anthracite coal transported by ail carriers, 
the Lehigh Raiiroad was then carrying about 18 per cent., and of 
that percentage approximately four-fifths came from mines owned 
or controlled by the Lehigh Valley Coal Company or was produced 
through such exclusive transportation contracts as had been made 
with the Markle Company. 

(3) The Lehigh Valley Coal Company has from its création done 
as it was ordered to do by the Lehigh Valley Raiiroad, and under 
such direction has bought, leased, or otherwise acquired control of 
coal lands. The purpose of this acquisition on the part of the Le- 
high Valley Raiiroad was to get and firmly Jceep the business of 
carrying the coal extracted from those lands. 

(4) The Lehigh Valley Raiiroad Company does not now, and has 
not since March 1, 1912, owned any shares in any company selling 
coal beyond the limits of Pennsylvania. It does own, and for many 
years has owned, ail the shares of companies which now own and 
mine coal and sell it in Pennsylvania f. o. b. pit mouth. The same 
companies before March 1, 1912, sold the coal so mined in many 
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States of the Union after transportation of the same by the Lehîgh 
Valley Railroad Company. 

(5) Since March 1, 1912, the Lehigh Valley Railroad Company 
has transported no coal (not necessary for its own opération) wherein 
it had any interest direct or indirect within the meaning of existing 
statutes. 

(6) The allégations of the bill of complaint permitted as an amend- 
ment by the Second Commodities Case were fully denied and hâve 
never been proved; but, if they were true prior to March 1, 1912, 
they are now immaterial. 

(7) At the time this bill was filed, the régulation of freight rates 
(including joint rates) for interstate transportation was and still is 
committed to the Interstate Commerce Commission. No charge of 
violation of law in respect of rates existing when bill filed or arising 
since has been proven. 

(8) The charge in the bill that freight rates for coal carried were 
made unreasonably high for the purpose "of injuring independent 
producers of anthracite," and of forcing them either to sell their 
mines * * * or enter into contracts for the sale of their output," 
is not proven ; nor is there any such allégation as to existing freight 
rates or rates existing at the time of bill filed. 

(9) The mère création, maintenance, and extension of the composite 
business of owning, mining, transporting, and selling coal has long 
been not only légal but laudable within the state of Pennsylvania — 
and is so still.' 

(10) Equitable decrees hâve occasionally been used as epitaphs or 
means of preventing the résurrection of obnoxious practices (United 
States V. Trans-Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 
540, 41 L. Ed. 1007) ; but they normally speak in the présent tense 
and are applied to remedy existing evils and not to characterize or 
condemn past wrongs. 

Assuming for argument's sake the correctness of the foregoing, up- 
on what f oundation does the complainant's case rest ? 

The theory is compendiously shown by the foUowing extract from 
the brief submitted : 

"Carrier Analogous to a Judge. 

"The truth Is, where a common carrier, charged witli the seinijudieial duty 
of holding the scales even between various shlppers who compete with one 
another, and of rendering impartial service to ail alike, proceeds to buy up 
the business of some of thèse competing shippers, the case is as If a judge 
upon the bench should proceed to buy up the claims of some of the lltigants 
in his court. The one practice restrains trade and fosters monopoly as much 
as the other would liinder justice and promote corruption." 

This delightful argumentiim ad judicem, shows that what is really 
complained of is the bald f act that the railroad company, by owning 
the stock of various coal companies, coiltrols and practically owns so 
much anthracite coal that it cannot be trusted to deal fairly with the 
rest of the world in the matter of transportation charges, which matter 

2 Note. — This proposition is rested without further discussion on the state- 
ment of Gray, I., in (C. 0.) 164 Fed. 224, as quoted in 213 U. S. 402, 29 Sup. 
Ct. 527, 53 L. Ed. 836. It might hâve been made after an examlnation of the 
testimony in this case. 
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the judicial branch of our government is not content to leave to the 
régulation of another governmental agency, viz., the Interstate Com- 
merce Commission. 

It cannot be charged, and is not asserted in argument, that monopoly 
exists because of the control of so small a portion of anthracite acre- 
age as has been stated above ; nor yet in the mère f act of transporting 
a correspondingly small proportion of ail the coal carried by ail car- 
ri«rs. So there is found, in the very large proportion which the coal 
from the Lehigh lands bears to ail the coal carried by the Lehigh Rail- 
road, a monopoly within the "territorial unit" consisting of the lands 
presently reached by the Lehigh Railroad. 

This doctrine of territorial unit isa novelty which I do not think 
bears investigating, for ail that it does or can amount to is this (under 
«xisting décisions): The coal lands are lavvfully owned; the coal 
therefrom is lawfully carried; there is an actual and honest dissocia- 
tion of interests between coal owner and coal carrier. The relations 
which are complained of bave therefore no influence upon interstate 
commerce ; for said relations begin, exist, and end within the limits of 
the State of P«ennsylvania, and are there entirely légal. 

Thè foregoing discussion of the "anti-trust" portion of this biU has 
resulted rather from the vigorous confidence of counsel than from any 
perception on my part of its difficulty . 

If the Lackawanna Case is to be followed, and any violation (at or 
since time when bill filed) of the commodities clause denied, there is 
no life left in this action, unless the meaning of the well-worn phrase 
"interstate commerce" is to receive fresh enlarg-ement. Complainant's 
évidence and arguments consist largely in an itération of alleged 
wrongs committed in those f ar-off days when the same entity could 
mine, transport, and sell its own coal without encouhtering governmen- 
tal interférence. So great were those wrongs, it is said, that, even 
though transportation and ownership be now fully divorced in "good 
f aith," their récurrence can only be eflfectually prevented by finding 
monopoly and restraint in any ownership by a carrier of potential ton- 
nage — which is undoubtedly the railroad way of r-egarding unmined 
coal. 

But it is still true thàt to violate the Sherman Act there must be 
monopoly or restraint of a particular thing — "interstate commerce." 
Separated from the commodities clause, the same kind of argument 
would apply to wheat or timber grown on the extensive realty of one 
of the "land-grant" railroads of the West, and there is at bottom no 
differenoe between this argument against the Lehigh Railroad's réten- 
tion of its coal stocks, and the view humorously condemned by Jus- 
tice Brewer in an address well worth remembering.' 

s Note. — "The Constitution gives to Congress the exclusive régulation of 
commerce between the states, as well as between this country and foreign na- 
tions; but who can liow say, Iri view of législation and judicial décision, at 
what period of time interstate eomnaerce' beglns, and where it ends? If we 
listen to the contentions of some we shall be led to believe that when the 
f armer sows his wheat, having in view thé gathering in' the faïl of a crop of 
grain which he intends to sell to a mill in some other state, the power of Con- 
gress attaches as upon a beginnlng of Interstate commerce and continues un- 
tll the wheat has been manufactured into bread aûd eaten by the consumer." 
Address before Virginia State Bar Association August, 1906. 
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This case may be thus summed up : No monopoly of înterstate com- 
merce is shown, nor any attempt to monopolize ; for the proof of the 
pudding is in the eating thereof , and it is impossible to find any of the 
normal results of monopoly without also finding violations of the 
commoditi«s clause — and none is discovered. As to restraint of In- 
terstate trade in coal transported over the Lehigh Road, there can be 
no restraint without control, and, since the railroad does not control 
the coal it carries, it has no means of restraint. 

Bill dismissed. 



HORTON V. TONOPAH & GOLDFIBLD E. CO. 

(District Court, D. Nevada. October 6, 1914.) 

No. 1125. 

1. Oaebiebs i©=197 — Conversion by Cabeieb — Unclaimed Fbeight. 

WUere tlie carrier has sold lumber shipped for freigbt and démarrage 
charges, after due notice and demand, and in strict compliance with the 
statute relatlng to the sale of unclaimed freight, there is no conversion. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 891-900; Dec. 
Dig. <S=3l97.] 

2. Cabbiees ®=3lOO — Caeeiaqe of Feeighov— Demdeeaqe. 

Where the rules of a car service association, regularly filed with the 
Interstate Commerce Commission, prohlbited agents from storing car load 
freight in warghouses or on ground belonging to the railroad company 
without adding car service charges, the same as if the freight had been 
left In the car, the carrier's rlght to collect demurrage does not end when 
the shlpment is unloaded, so that the car may be released for service, the 
rule being obligatory upon the carrier, and violations thereof constituting 
unlawful discriminations. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §1 427-433; Dec. 
Dig. ®=100.] 

3. Caeeiees <S==>197 — Cabbiage op Freight— Sale of Feeight foe Chaeges. 

Under Kev. Laws Nev. § 541, providing that uncalled for freight may 
be sold for charges, upon notice, in an action by the shipper for conver- 
sion of a shipment of lumber which had been sold to pay freight and de- 
murrage, the burden was on the carrier to show that the sale was reg- 
ularly conducted. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 891-900 ; Dec. 
Dig. ®=>197.] 

4. CABBiEEig <S=al97 — Conversion by Cabbiee— Sale of Unclaimed Fbeight. 

Where a carrier sold certain car load lots of lumber, title to which was 
In plaintifif as consigner, but which consignée had refused to accept, for 
freight and demurrage charges, in one parcel, together with shipments, 
belonging to others, to a purchaser who secretly acted as agent for the 
carrier, which was the real purchaser, it was a conversion of the lumber. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 891-900; Dec. 
Dig. <S=>197.] 

6. Cabeiebs <g=>100 — Cabbiaqe of Fbeight— Conteact of Shipment— Demub- 
eage — Increased Rates. 

While changes in freight rates wiU not be given a rétroactive eflfect, as 
to the contract of shipment, when the shipment has reached destination, 
and after the expiration of the free time allowed under the schedules 
flled with the Interstate Commerce Commission, demurrage rates may 
be advanced and coUected after such time without belng objectionable as 

£=3For otber cases see same topic £ KEY-NUMBER lu ail Key-Numbered Digests t iDdexee 
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affecting pre-exlsting rights, since the shipper bas no right under the 
contract o£ sMpmeiit to occupy the carrler's premises for storage pur- 
poses. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 42T-433 ; Dec. 
Dig. ®=»100.] 

6. CONSTITTJTIONAL I/AW (S=188 — Reteoactive Bffect of Bules— Oareiage qv 
Fbeiqht— Eates. 

A rule o£ the Interstate Commerce Commission regulating frelght rates 
and charges cannot be regarded as rétroactive, uniéss it impairs some 
rlght vested according to exlstlng law. 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. § 530 ; 
Dec. Dig. <S=3l88.] 

At Law. Action by C. E. Horton, surviving partner of the firm of 
the Horton-Hinckley Lumber Company against the Tonopah & Gold- 
field Railroad Company. Judgment for plaintiff. 

John T. Thornton and Léo C. Lennon, both of San Francisco, Cal., 
for plaintiff. 

Hugh H. Brown and J. H. Evans, both of Tonopah, Nev., for de- 
fendant. 

_ FARRINGTON, District Judge. The plaintifï, C. E. Horton, sur- 
viving member of the firm of Horton-Hinckley Lumber Company, 
in this action seeks to recover for the alleged conversion of some 22 
car loads of lumber. 

The défendant company owns and opérâtes a line of railroad, reach- 
ing f rom Mina to Tonopah and Goldfi«ld, ail in this state. The lumber 
in question was shipped in 1907 from points outside the state, received 
by the défendant at Mina, and transported, 18 car loads to Goldfield, 
and four car loads to Tonopah. In each case the consignment was to 
Horton-Hinckley Company itself, but with the understariding between 
Horton-Hinckley Company and its customers that each lot should be 
delivered to the party ordering it when he paid the freight, and until 
such payment was made légal title to the lumber would remain in the 
consignor. On arriving at its destination the lumber was refused by 
the parties ordering it. Horton-Hinckley Company was notified of this 
fact, but failed to take any action. In August, 1907, Hinckley went to 
Tonopah and Goldfield, and later the firm wrote défendant that the 
entire situation would be cleaned up in 10 days, but nothing was donc. 

[1] The company was fuUy and seasonably informed as to the ar- 
rivai of the lumber at its destination, and the failure of the persons 
by whom it was ordered to take and receive it. Fréquent demands 
were made by the railroad company for the payment of its charges, 
and the removal of the lumber. The four car-loads sent to Tonopah 
were sold at public auction December 9, 1907, for $1,435.04. This sale 
appears to hâve been entirely regular, and in strict compliance with the 
Nevada statute regulating the sale of unclaimed freight ; consequently 
the lumber cannot be regarded as havingbeen converted by the défend- 
ant. 

Under the Revised Rules and Régulations of the Ûtah Car Service 
Association, in force at Tonopah during the times in question, it was 

^=3For other cases see s»me topie & KBY-NUMBER In ail Key-Numbered Digeste & Indexes 
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the duty of défendant to coUect for car service and storage the sum of 
?1 per car per day after the expiration of 48 hours' f ree time. Under 
thèse rules the free time did not commence until the car had been prop- 
erly plaoed for unloading and delivery. In Computing the time ail Sun- 
days and holidays are excluded. 

Two hundred and seven dollars, the amount claimed as démarrage 
on the lumber shipped to Tonopah,,is not excessive, and is therefore al- 
lowed and found to be due from plaintiff; and it is conceded that 
$1,228.73 is due for freight. 

The 18 cars sent to Goldfield contained 314,728 f'Cet of lumber. 
They reached that point as their final destination at various times be- 
tween April 1 and August 12, 1907. The freight charges claimed are 
$6,131.50. This amount is conœded to be correct, and is therefore 
found to be the amount due. 

Six cars were unloaded in June, 1907, and the remainder in October 
of the same year. This was done by défendant company. Defendant's 
cars were then released, but the lumber remained on its right of way. 

[2] Plaintiflf contends that the company 's right to collect demurrage 
ended when the cars were thus released for service. I am unable to 
accept his view. Rule 11 of the Car Service Association, in force at 
that time, prohibited agents — 

"from storlng any part of car load freight in warehouse or on ground beloug- 
ing to the raiiroad company without adding thereto car service charges, tlie 
same as If the freight had been left in the car." 

This rule was stated in defendant's tariff schedule, regularly filed 
with the Interstate Commerce Commission, and published as required 
by law; consequently it was so obligatory that until changed by action 
of the Commission itself, it was unlawful for the carrier to collect or 
receive any greater or less compensation for storage than that pro- 
vided for in the rule. Furthermore, to permit the carrier to stop the 
running of demurrage charges by unloading freight cars for favored 
patrons would render the collection of such charges riiore or less dis- 
cretionary, and open the door for discrimination as between shippers, 
the very thing which the act to regùlate commerce was designed to pre- 
vent. 

November 5, 1907, the lumber was ofïered for sale by the company 
at public auction, under the provisions of the Nevada act providing for 
the sale of unclaimed freight. There being few or no bidders, it ap- 
pears to hâve been bid in by the company itself, and immediately there- 
after the company began to sell the lumber in small lots at private sale. 
During the month of November three car loads were purchased by the 
Goldfield Lumber Company. Being advised that thèse proceedings 
were irregular, défendant company caused the remaining 15 car loads 
to be again advertised for sale. 

[3] Section 541 of the Revised Laws of Nevada, under which thèse 
sales were attempted to be made, provides : 

"If no person calls for the freight or other property received by such raii- 
road, express company or other common carrier, commission, forwarding mer- 
chant, or warehouseman, within sixty days from the receipt thereof, the car- 
rier, forwarding, commission merchant, or warehouseman may sell such prop- 



HOBTON y. TONOPAH A GOLDFIELD K. CX>. 409 

erty, or so much thereof, at auction to the hlghest bidders, as will pay freight 
and other just and reasonable charges, flrst having given notice of thp tinie 
and place of sale to tlie owner, consignée, or consignor, wtien known, and by 
advertisement in a daily paper ten days, or if a weekly paper, fpur week«, 
published where sucb sale is to take place, or il there is no paper publislied 
at the place where such sale is to take place, by posting a notice of the sale 
conspicuously in at least three public places." 

No valid sale of undelivered freight can be made by a carrier unless 
the statutory method is strictly pursued. 2 Moore on Carriers, p. 649. 

The burden is on the carrier to show that one or the other of thèse 
sales was regularly conducted. This has not been donc. Furthermore, 
the évidence fails to show that any notice of the time an place of sale 
was first given "to the owner, consignée, or consignor." 

[4] At the second sale the 15 car loads of lumber in question, be- 
longing to Horton-Hinckley Company, together with 4 car loads of coal 
belonging to the Goldfield Trading & Transfer Company, and 13 car 
loads of lumber belonging to various other persons and firms — 32 car 
loads in ail — were sold in one parcel to H. W. Brooks for $2,000. It 
appears that Brooks at some previous time had been an employé of the 
Company, and was a brother of one S. W. Brooks, defendant's then 
agent at Goldfield. The purchas^e was made in pursuance of a secret 
understanding that Brooks was merely acting as agent for the Com- 
pany, that the company was the real purchaser and party in interest. 
Brooks paid nothing for the lumber, but proceed«d to dispose of it at 
retail, turning the proceeds in to the company. Thèse proceeds were 
credited to the Horton-Hinckky Company account. The Railroad 
Company itself, as the évidence shows, used a considérable quantity 
of the lumber, which was credited to the same account, at $25 per 
thousand. 

It is very clear that thèse transactions constituted a wrongful con- 
version of the lumber. Gulf , C. & S. F. Ry. Co. v North Texas Grain 
Co., 32 Tex. Civ. App. 93, 74 S. W. 567; Van Zile on Bailments and 
Carriers, §§ 126, 305, 542. Martin v. McLaughlin, 9 Colo. 153, 158, 10 
Pac. 806. 

I find that the 18 car loads so converted contained 314,728 feet of 
lumber, of the value of $40 per thousand, or a total value of $12,589.12, 
at the time and place of conversion. 

The date of the conversion is fixed as November 5, 1907, the time of 
the first attempted sale. 

Central Ry. Co. v. Chicago, etc., Co., 122 Ga. 11, 49 S. E. 727, 106 
Am. St. Rep. 87. 

[5] The amount of demurrage charge présents the most difficult 
question in the présent case. The oldest waybill is dated January 31st, 
and the most récent August 24, 1907. According to the testimony, be- 
tween the Ist day of February and the 19th day of July, 1907, the 
charge at Goldfield was $1 per car per day; between July 19th and 
October 19th of the same year, it was $3 per day ; and between October 
19, 1907, and January 17, 1908, it was $10 per day. Under the rule 
in force, the demurrage began to run on each car at the expiration of 48 
hours after it had arrived at its destination, and had been placed in a 
suitable position for unloading and delivery. The time is computed 
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by excluding Sundays, holidays, and each Monday immediately f ollow- 
ing a Sunday which is itself a holiday. Thèse advances in demuf- 
rage rates were provided for in schedules regularly filed from time to 
time with the Interstate Commerce Commission, and posted and pub- 
lished in conformity with the fédéral statute. 

Défendant contends that each advance in rates must be given effect, 
and be enforced on each car load of lumber remaining in the custody of 
the Company after the expiration of f ree time, even though the advance 
was not made until a date subséquent to the day when the car left its 
point of origin. Plaintiff contends that such a course gives the rules 
and rates a rétroactive effect. He maintains that tbe demurrage rates 
in force when the through movement began must control throughout, 
and can neither be increased nor diminished pending the particular 
shipment, either by the carrier or the Interstate Commerce Commission. 
Apparently this question has never been passed on. The Interstate 
Commerce Commission has held a number of times that changes in 
freight rates will not be given a rétroactive effect. For instance, if a 
certain lot of merchandise is shipped from New York City to Sait 
Lake, it must pass over a number of independent Connecting lines ; it 
is, however, a through route, for which a through rate is given in the 
tariff schedules in force at tbe time the movement begins. This 
through rate must control the particular shipment until it reaches its 
destination. It is regarded as a contract between shipper and carrier. 
If, while th^e goods are in transit, and before they reach Chicago, the 
local rate between Omahfi and Sait Lake is raised or lowered, the 
change cannot affect this particular shipment. Any other rule would be 
disastrous. A merchant doing business in distant localities is entitled 
to know before he ships his goods what the freight charges will be. 
With this information he can décide whether to make the shipment or 
not. If it were permissible to change the rate on such a consignment 
after the shipper had parted with his possession, a serious and whoUy 
unnecessary élément of uncertainty and hazard would be introduced 
into business. Through Routes and Through Rates, 12 Interst. Com. 
Com'n R. 163, 170; Barnes on Interstate Transportation, p. 234; New 
Orléans Storage Rules & Régulations, 28 Interst. Com. Com'n R. 605- 
607. 

After the lumber in question reached Goldfield and a reasonable 
opportunity had been afforded to remove it, defendant's duty as a car- 
rier was fully performed. If the consignée then failed to receive or 
remove the lumber, the railroad was bound to exercise reasonable care 
for its safety and préservation until it could be legally sold in sat- 
isfaction of accrued charges. The carrier, however, is under duties 
other than those which it owes to the particular shipper. It owes 
a duty to the community, which cannot be efficiently and proper- 
ly performed if its cars and termmal facilities are cluttered with un- 
called for freight. This fact is important in fixing terminal rates. The 
rate must be large enough to yield reasonable compensation for the 
service rendered — for the use of cars, tracks and storage space — but to 
this must be added an amount sufficient to stimulate, and even coerce, 
the speedy removal of freight after the carriage is complète. 
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Hence a demurrage charge has been held to be in part compensation 
and in part penalty to secure the release of equipment and tracks. 
In re Advances in Demurrage Charges, 25 Interst. Com. Com'n R. 

The reasonable demurrage charge, therefore, may be utterly unrea- 
sonable, if measured only by the value oî the service to the particular 
shipper. However, ail questions as to the reasonableness of th* demur- 
rage charges in the présent case are settled by the action of the Inter- 
state Commerce Commission, and are not subject to inquiry in this 
court. 

Unquestionably the schedule of transportation rates fikd with the 
Interstate Commerce Commission, posted and published in conformity 
virith the statute, together with the waybill and the fact that the lumber 
was shipped, constitute a contract. It is an agreement to perform a 
certain amount of service for a definite compensation. Any change 
therein after the transportation begins, without the consent of both 
parties, would be unjust. With respect to such contracts the Interstate 
Commerce Commission has repeatedly said that changes in the sched- 
ule of rates will not be permitted to retroact on freight movements 
commenced before the change was made. 

The contract was entire and indivisible, so much so that, if through 
any act of the shipper the shipment was not completed, the carrier was 
entitled to his full charges (6 Cyc. 493) ; and by issuing the bill of lad- 
ing the carrier binds itself to deliver the goods at their destination. 6 
Cyc. 481. 

This agreement is essentially and radically différent from the ar- 
rangement as to the lumber left in defendant's custody after the ex- 
piration of 48 hours' free time. True, the schedules in force when the 
original movement began fixed a demurrage rate at $1 per car per day, 
and this rate could not be withdrawn or modified exoept by consent of 
the Commission, obtained in the manner provided by law. Neverthe- 
less, there was no agreement that the lumber, or any portion thereof, 
after it arrived at its destination, should remain in the custody of the 
railroad company for any fixed period, or, in fact, for any period what- 
ever beyond a reasonable time for delivery. The schedule was in the 
nature of an offer to store goods at a certain rate. Until the offer is 
accepted in some way, there is no binding contract. If the fact that the 
18 cars wer« left in the custody of the company after the expiration 
of the free time for unloading be construed as an accep tance of the 
demurrage rates set out in the schedules, still it was not an acceptance 
for any definite period. 

In T. M. Kehoe & Co. v. Charleston & Western Ry. Co., 11 Interst. 
Com. Com'n R. 169, it is said that : 

"A railroad company Is a common carrier. Its duty is to transport freight 
to destination and to deliver it to the consignée. It Is the duty of the con- 
signée to recelve hls freight within a reasonable time, and if he neglects to do 
so the liabllity of the railroad company as a common carrier ceases, and It 
becomes simply a warehouseman. It is under no légal liabllity to continue 
to discharge the duty of a warehouseman, but may insist that the consignée 
shall receive and remove his freight. The conséquences to the rallway of 
neglect to do this are not merely, in case of car load freight, the loss of the 
use of a car. The uncertainty arising from the fact that cars are sometimes 
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unloadeâ promptly and sometlmes not Is embarrasslng. The congestion of Its 
terminais Is often and perhaps usually a more serions matter than the loss 
of its cars. It would be not only much more expensive, but often impossible, 
for the rallways of this country to handle their traffic at many points unless 
they required the prompt removal of the freight from the ear. To permit oiie 
person to use the cars of a railroad company for a storehouse and to deny 
that privilège to another créâtes a discrimination between shippers whlch is 
often serions." 

Again in Wilson Produce Co. v. Pennsylvania R. Co., at page 122, 
vol. 16, Interst. Com. Com'n R. it is said : 

"There is no law which requires a railroad to give Its cars and tracks un- 
der any terms for use as vvarehouses. * * * The * • * road is en- 
titled to hâve Its equipment and tracks freed wlthin a reasonable tlme, and 
it may Impose charges whleh will lead to such release as speedlly as possible." 

In a report on demurrage charges, 25 Interst. Com. Com'n R. 315, 
the Commission quotes with approval its previous statement that : 

"The railroad is under no légal liabillty to continue to discharge the duty 
of warehouseman, but may insist that the freight shall be removed by the 
consignée." 

It has frequently been held by the courts that after goods hâve ar- 
rived at their destination, and a reasonable time for delivery has 
elapsed — 

"the carrier may place the goods in a warehouse, or store them with ;i respou- 
slble person, to be kept on account of or at the expansé ot the owiier. ïroy 
Waste Mfg. Co. v. N. Y. Cent., etc., R. E. Co., 158 App. Div. 352, 143 N. Y. 
Supp. 420, 425 ; N. Y. Hay Exchange Asso. v. P. R. R. Co., 14 Interst. Com. 
Com'n R. 178, 185 ; North Pa. R. R. Co. v. Commercial Bank, 123 U. S. 72T, 
734, 8 Sup. et 266, 31 L. Ed. 287 ; 1 Moore on Carriers, p. 259. 

It is difficult to understand how plaintifif, as against the railroad com- 
pany, had acquired any right to insist upon having the lumber stored 
on the company's right of way or in its cars for any period beyond a 
reasonable time for unloading. If this be so, it follows that no change 
in the rate of demurrage made in accordance with the provisions of the 
congressional act, after the shipment of the lumber to Nevada was 
commenced, can be regarded as operating retrospectively. Such a 
change does not impair or affect any pre-existing rights or obligations. 

[6] A rule cannot be regarded as rétroactive unless it impairs some 
right vested according to existing law — unless it opérâtes on obliga- 
tions existing before it was enacted. 26 Ency. of Law, 692. 

The withdrawal or modification of an ofPer does not affect any exist- 
ing right, provided the withdrawal or modification takes place before 
the offer is accepted. The same may be said of the advance in demur- 
rage rates made after the lumber arrived in Goldfield, because there 
was no contract or légal liability to dévote cars and terminal facilities 
to the storage of lumber, beyond a reasonable time for unloading. The 
carrier was at liberty to store the lumber with some responsible person, 
or to store it on its own right of way, in which event it was bound to 
collect the same rate of demurrage as though the lumber remained on 
the cars, or, it might do what it evidently did do, apply to the Interstate 
Commerce Commission for an advance in the rates, in order to coerce 
a removal of freight Horton-Hinckley Company was seasonably 
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advised of the increase ; hence it was within its power, by paying the 
accrued charges and removing the lumber, to avoid paying any de- 
murrage which was deemed excessive or unreasonabk, or, in fact, to 
avoid paying any demurrage whatever. 

I find the demurrage on the 18 cars to be $4,^)9. This sum is made 
up as follows: 1,244 days at $3.00 per day; 72 days at $10 per day; 
and 457 days at $1 per day. The account will then stand thus : 

Proceeds from sale of four car loads of lumber shipped 
to Tonopah ? 1,435 04 

Value of 314,728 feet of lumber sent to Goldfield at $40 
per M 12,589 12 

$14,024 1& 

Total freight charges on 22 cars $ 7,360 23 

Demurrage on four Tonopah cars 207 00 

Demurrage on 18 Goldfleld cars 4,909 00 

Total charges $12,476 23 

Amount due plaintiff $1,547 93 

In view of ail the testimony, I am unable to avi^ard any exemplary 
damages. 

Let a judgment be entered in favor of plaintiff for the sum of $1,- 
547.93, with interest thereon at the rate of 7 per cent, per annum from 
the 5th day of November, 1907. 



JOHNSON V. JOHNSON. 

(District Court. D. Nevada. January 18, 1915.) 

No. A-17. 

t. CouKTS ®=j263 — United States Coubts— Jubisdiction of Entike Con- 

TEO VEBSY— " JUBISDICTION . ' ' 

After jurisdiction on the ground of diverse citizenship attached to a 
wife's suit for an aecounting and for a division of community property, 
the court was bound to consider ail issues properly presented, and there- 
after render a judgment and decree, and its duty to enforce its decrees^ 
is as binding as its duty to render them ; "jurisdiction" being the power 
to hear and détermine the subject-matter in controversy in the suit be- 
fore the court, including the power to issue proper process to enforce such. 
judgment or decree. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. i§ 799, 800; Dec. 
Dig. <S=>263. 

For other définitions, see Words and Phrases, First and Second Séries, 
Jurisdiction.] 

2. Courts <S='263 — United States Cotjets— Ancillaby and Incidental Ju- 
bisdiction— Keceiveeship. 

In a suit within the jurisdiction of the District Court, on the ground 
of diverse citizenship, to secure a division of community property and an 
aecounting against a husband, where it was determlned that the com- 
munity property must bef divlded, and where a master tound that the 
wife was entitled to an additlonal money judgment sufficient to exhaust 
the husband's estate, creditors of the husband, deceased insolvent, some 
of whose claims were superior to any judgment that might be rendered 

ifi-^B'nr other cases see same topic & KEY-NUMBER in ail Key-Numbereil Digests & ladexes 
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In favor o( plaîntlff, might Intervene and présent their clalms ; whereupoh 
the court, without surrendering any of the property to the adminlstrator 
of the deceased husband appolnted by the state court, was requlred to 
ascertaln how much of the fund mlght equitably be applied to plaintifE's 
judgment, and admiiilster complète justice In the controversy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 799, 800; D^. 
Dig. <S=»263.] 

3. Courts <S=3489 — United States Cotjbts — Diverse Citizenship — State, 

Statutes. 

The Judicial power, authority, and duty of the United States District 
Court is whoUy Independent of state action and cannot directly or in- 
directly be destroyed, abridged, limited, or rendered less efBcaclous by any 
state statute or by any state authority whatever, so that Rev. Laws Nev. 
§§ 5972, 5974, 5975, could not confer on the District Courts of the state a 
practically exclusive jurisdictlon over the property of a deceased party 
défendant in possession of the United States District Court by its receiv- 
er and in course of distribution to judgment and other crédite rs. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 404, 1324-1330, 
1333-1341, 1372-1374 ; Dec. Dig. <Ê=3489.] 

4. Courts ®=»505 — United States Courts— Jueisdiction — PEOPEBTr in Cus- 

TODT OF State Courts. 

The United States District Court would not attempt to exécute Its 
judgment in favor of plaintiff. If the property of defendant's estate was in 
the possession and custody of an adminlstrator appolnted by the state 
court, since the fédéral court, upon reasons of necessity and comity, can- 
not seize and control property while It Is In the custody of a state court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 1410; Dec. Dig., 
®=505.] 

5. Courts <&=>489 — United States Courts— Diverse Citizenship— Adminis- 

tration OF Estâtes. 

The powers exerclsed by the Engllsh Court of Chancery in probate 
matters, on the theory that the adminlstrator of an estate was charged 
with the administration of a trust, prevaillng at the adoption of the féd- 
éral Constitution and the passage of the Judlciary Act, were vested in the 
United States Circuit Court, so that such court has gênerai equity juris- 
dictlon to adminlster, as between cltlzens of différent states, the assets of 
a deceased party to a suit wlthin its jurisdlction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 404, 1324-1330, 
1333-1341, 1372-1374; Dec. Dig. ®=489.] 

In Equity. Action by Roxa S. Johnson against William S. Johnson, 
with motions by Tonopah Banking Corporation and J. T. Garner, ad- 
ministrator with the will annexed of the estate of William S. John- 
son, deceased, for orders permitting them to file complaints in inter- 
vention and a motion by the administrator for an order making ail 
creditors of the décèdent parties défendant. Motions to intervene al- 
lowed. 

W. W. Griffin and Sweeney & Morehouse, ail of Carson City, Nev., 
for plaintiff. 

George A. Bartlett, of Carson City, Nev., for receiver. 

C. Iv. Richards and Ayers & Gardiner, both of Tonopah, Nev., for 
administrator. 

George B. Thatcher, of Carson City, Nev., and William Forman, of 
Tonopah, Nev., for George W. Summerfield and Ada Smith. 

Mack & Green, of Reno, Nev., for Tonopah Banking Corporation. 

^SjFor other cases see same toplc & KKY-NUMBBR in ail Key-Numbered Digests & Indexes 



JOHNSON V. JOHNSON 415 

FARRINGTON, District Judge. It was decided April 6, 1914, that 
the community property acquircd during the marriage of Roxa S. 
Johnson and William S. Johnson must be divided between them. A 
master was appointed, who thereafter reported the character and value 
of th* property. When this report came in, Mrs. Johnson was award- 
ed an accounting, and the matter was again ref erred to the master, who 
filed a second report, in which he found that Mrs. Johnson is entitled to 
a judgment for $20,173.72, in addition to the share of the community 
property m>entioned in the decree. 

On the 16th day of November, the Tonopah Banking Corporation 
filed herein a notice that it would move for an order permitting it to 
file a complaint in intervention, based on the ground that it is a creditor 
of W. S. Johnson, now d'Cceased ; that the assets of the estate are in 
the possession and control of a receiver appointed by this court ; that 
saîd corporation is materially interested in the distribution of the as- 
sets by reason of a judgment for the sum of $4,647.39 rendered in its 
favor and against said W. S. Johnson, December 24, 1913, in the dis- 
trict court of the state of Nevada for Washoe county. 

On the same day, November 16, 1914, J. T. Garner, as administra- 
tor with the will annexed of the estate of William S. Johnson, deceas- 
ed, filed in this court a notice of motion similar to that filed by the 
Tonopah Banking Corporation, in which it is stated : 

That the adminlstrator will ask for an order making ail creditors of W. S. 
Johnson, deceased, who hâve filed thelr clalms in the state court, parties de- 
fendant to this action, and rectulring and permitting them to appear herein 
and assert thelr respective claims, "or that the court order that a sufficlent 
amount of the property of décèdent be delivered to défendant to cover ail of 
the clalms aforesaid, tc^ether with defendant's commissions, costs, and ex- 
penses of administration and counsel fées; or that this court do order deliv- 
ered to afflant ail of the decedent's half of the common property, that any 
judgment obtalned by plalntifC be made payable in due course of administra- 
tion of the estate of décèdent, as a gênerai claim against said estate, and that 
plalntiff file her judgment In the matter of the estate of said deceased, and 
that her rights under said judgment be there determined; or that the court 
order ail creditors of said décèdent to flle their claims herein, and that this 
court do act as a court of probate In determlning the amount, prlorlty, and 
payment of ail claims against said décèdent, including the claim of plalntiff ; 
that if the court order said creditors to be made parties to this action then 
that the court, in such order, reserve to défendant the right to be heard upon 
the trial or hearing of said claims and to présent évidence upon the question 
of the costs and expenses of administration, commissions, and counsel fées, 
and that the court flx and give judgment to défendant for the amount thereof 
and the prlorlty thereof, and that the court make such other and further or- 
der as is meet in the premises." 

Among the creditors named in the administrator's notice is Ada 
Smith, who claims a judgment for money loaned to the amount of 
$5,340.22. On the hearing of the motions, Ada Smith appeared by 
her attomey, and urged that the district court for Nye county has 
exclusive jurisdiction of ail proceedings in settlement of the estate. 

[1] Jurisdiction in this case is based on diverse citizenship. At the 
time suit was brought, Mrs. Johnson was a citizen and résident of Cali- 
fornia, and the late W. S. Johnson was a citizen and résident of Neva- 
da. When jurisdiction once attaches, this court is bound to consider 
ail issues properly presented, and thereafter render judgment and de- 



416 225 FEDERAL REPORTER 

crée. Its duty to enforce its decrees îs no less obligatory than its duty 
to render them. This principle is supported by abundant authority. 

"Jurlscllctioii Is deflned to be the power to hear and détermine tlie subject- 
matter in controversy in the suit before the court, and tlie rule is universul 
that, if the power is conferred to render the judgment or enter the decree, it 
also includes the power to issue proper process to enforce such judgment or 
decree. * * * 

"The jurlsdiction of a court is not exhausted by the rendition of the Judg- 
ment, but continues until that judgment shall be satisfled. Consequently, a 
writ of error will lie when a party is aggrieved in the foundation, proceed- 
Ings, judgment, or exécution of a suit in a court of record. 

"Process subséquent to judgment is as essentlal to jurlsdiction as process 
antécédent to judgment, else the judicial power would be incomplète and en- 
tirely inadéquate to the purposes for which it was conferred by the Constitu- 
tion." Biggs V. Johnson County, 6 Wall. 166, 187, 18 L. Ed. 768; Leadville 
Coal Co. V. McCreery, 141 U. S. 475, 477, 12 Sup. Ot. 28, 35 h. Ed. 824 ; Phelps 
V. Mutual Reserve Fund Life Ass'n, 112 Fed. 453, 50 C. C. A. 339, 61 L. R. A. 
717 ; Brun v. Mann, 151 Fed. 145, 80 C. C. A. 513, 12 L. R. A. (N. S.) 154, 159. 

[2-4] Mrs. Johnson bringing her suit in this court may hâve wished 
to avoid local préjudice. If she can be turned away with half relief, 
and remitted for the remainder to the very court which slie wished to 
avoid, her constitutional right to invoke the jurisdiction of the fédéral 
court is of little worth. 

A receiver was appointed, who took possession of the property in 
order that it might be preserved, and thus be available to satisfy the 
final decree. If this court contents itself with a décision that Mrs. 
Johnson is entitkd to judgment for a definite sum of money in addition 
to one-half the community property, and then orders its receiver to 
surrender the property in its hands to the administrator to be distribut- 
ed under direction of th-e state court, and directs Mrs. Johnson to apply 
to that tribunal to collect her judgment, how can such a course be justi- 
fied ? Can it be said that fédéral courts are unable to do equity in such 
cases, or that jurisdiction based on diverse citizenship when once ac- 
quired by a fédéral court is liable at any time by death of either party 
to be transf erred to the probate court ? 

Thèse questions answer themselves. The power and authority of 
this court rests on no such evanescent foundation. 

I am aware that an attempt has been made to confer on the district 
courts of this state a jurisdiction, practically exclusive, over the 
property of deceased personl Under sections 5972, 5974, and 5975 
of the Revised Laws of this state, if controlling hère, it would seem 
that no judgment can be rendered in favor of Mrs. Johnson until 
she has filed her claim wïth the clerk of the district court of Nye 
county; and, if such a judgment be rendered and entered in this 
court in her favor, it can be no more than this, "that the administrator 
pay in due course of administration the amount ascertained to be due." 

The judicial power, authority, and duty of this court is wholiy inde- 
pendent of state action. It cannot, directly or indirectly, be destroyed, 
abridged, limited, or rendered less efficacious by any state statute, or 
by any exertion of state authority whatever. In this connection the 
language of Mr. Justice Miller in Hess v. Reynolds, 113 U. S. 73, 77. 
5 Sup. Ct. 377, 378 (28 L. Ed. 927), is pertinent : 
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"Thls Jurisdtction ot the courts of the United States, In controversles be- 
tween citizens of différent states, cannot be ousted or annuUed by statutes of 
the States, assuming to confer it exclusively on their own courts. 

"It may be convenient that ail debts to be paid out of the assets of a de- 
ceased man's estate shall be established in the court to whlch the law of the 
domicil has confided the gênerai administration of thèse assets. And the 
courts of the United States will pay respect to this principle, in the exécution 
of the process enforcing their judgments out of thèse assets, so far as the 
demands of justice require. But neither the principle of convenience, nor the 
statutes of a state, ean deprive them of Jurisdiction to hear and détermine a 
controversy between citizens of différent states, when such a controversy is 
distinctly presented. because the judgment may affect the administration or 
distribution In anotber forum of the assets of the decedent's estate. The con- 
troverted question of debt or no debt is one whlch, If the représentative of the 
décèdent Is a citizen of a state différent from that of the other party, the 
party properly situated has a right, given by the Constitution of the United 
States, to bave tried orlginally, or by removal in a court of tbe United States, 
whlch cannot be defeated by state statutes enacted for the more convenient 
settlement of estâtes of decedents." 

A clear statement of the views of the Suprême Court of the United 
States on this subject is also found in Rio Grande R. Co. v. Gomila, 
132 U. S 478, 10 Sup. Ct. 155, 33 L. Ed. 400. The Rio Grande Rail- 
road Company had obtained a money judgment in the United States 
Circuit Court for the Kastern District of Louisiana. After certain 
real and personal property had been takcn on exécution and adver- 
tised for sale, Gomila died ; his représentatives having been made 
■parties, a new sale was ordered, but before the sale could take plaice, 
on motion of the administrator appointed by the state court, the niar- 
shal was ordered to desist, and surrender the property levied on to the 
administrator. The case was then taken to the Suprême Court of the 
United States on writ of error, where the décision of the fédéral court 
was reversed: It was held that only so much of the property, or of its 
proceeds, as might remain after sa:tisfaction of the judgment undCr 
which the property had been seized, could be transferred to the ad- 
ministrator. The court said : 

"The jurisdiction of a court of the United States once obtained over prop- 
erty by being brought within its custody continues until the purpose of the 
seizure is accompllshed, and cannot be impaired or affected by any législa- 
tion of the state, or by any proceedings subsequently commenced in a state 
court Thls exemption of the authority of the courts of the United States 
from interférence by législative or judlclal action of the states is essential to 
their Independence and efficiency. If their jurisdiction could in any partic- 
ular be invaded and impaired by such state action, it would be difflcult to 
perceive any llmit to which the invasion and impairment might net be ex- 
tended. To sanction the doctrine for which the executor, appointed by the 
probate court of the parish of Orléans, contends would be to subordinate the 
authority of the fédéral courts in «essential attributes to the régulation of the 
tstate, a position whlch Is whoUy inadmissible. * * > • 

"When property is seized to satisfy a money Judgment of the United States 
court, and thus brought within its custody it is approprlated to pay that judg- 
ment, and the court cannot surrender Its jurisdiction over the property ùntil 
It is appUed to that judgment, or that judgment ts otherwise satisfled. Only 
the part remalning after such appropriation goes, upon the death of the debtor, 
Into the probate court as his assets. Ail proceedings under a levy of exécu- 
tion bave relation back to the time of the seizure of the property. * * • 

"We do not question the gênerai doctrine laid down in Yonley v. Lavender, 
21 Wall. 276, 279, 280 [22 L. Ed. 536], to the effect that the administration 

225 F.— 2T 
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Ittws of a State are not merely rules of practlce for the courts, but laws Umit- 
Ing tbe rights of the parties, and will be observed by the fédéral courts la 
the enforcement of indlvidual rights, and that those laws upon the death of 
a party withdraw the estate of the deceased from the opération of the exécu- 
tion laws of the State, and place them in the hands of hls executor or admln- 
istrator for the beneflt of his creditors and distributees. But that doctrine 
only applies where the property bas not been, previous to the death of the 
debtor, taken into custody by the fédéral court upon its process, and thus 
speclflcally appropriated to the satisfaction of such judgment. In this case, 
had Gomila died before the property In question had been seized upon process 
Issued upon a judgment against him, tbe doctrine of the case cited migbt bave 
been applicable." 

To the same effect, see Haie v. Tyler (C. C.) 115 Fed. 833; Heaton 
V. Thatcher (C. C.) 59 Fed. 731. 

It may be conceded that this court would not attempt to exécute its 
judgment in favor of Mrs. Johnson if the property of the estate of 
W. S. Johnson were in the possession and custody of the administrator. 
This is so because the fédéral court cannot seize and control property 
while it is in the custody of a state court. Such a course is f orbidden 
both by necessity and comity. Waterman v. Canal-Lousiana Bank Co., 
215 U. S. 23, 44, 30 Sup. Ct. 10, 54 L. Ed. 80; Compton v. Jesup, 68 
Fed. 263, 279, 15 C. C. A. 397. 

It will be observed that, in the last quotation from the Gomila Case, 
it is said that the doctrine which withdraws the estate of a décèdent 
from the exécution laws of a state, and places it in the hands of an 
administrator, does not apply when, previous to the death of the debt- 
or, his property has been taken into the custody of the fédéral court, 
and thus specifically appropriated. 

The property involved in the présent cas« now is, and for a period 
beginning long prior to the death of said décèdent has been, in the 
custody and possession of this court. There is therefore no question 
of interférence with the possession of the state court. That court 
neither had nor has any possession. 

If the doctrine of the Gomila Case is sound, Mrs. Johnson is entitled 
to require this court to apply the property in the hands of the receiver 
in satisfaction of her judgment, if she obtains one, and the residue 
should then be remitted to the state court for administration. Such 
a course would be entirely free from embarrassment if the Johnson 
estate were solvent. This, unfortunately, is not the case. If the find- 
ings of the master are approved, and a judgment for ^20,173.72 is en- 
tered in her favor, this, together with costs and expenses of the re- 
ceivership, will, in ail probability, be sufficient to exhaust the estate. 
Nothing will be lef t for other creditors, some of whom are alleged to 
hold claims superior to any judgment which can be rendered in favor 
of Mrs. Johnson. 

Such a condition is not sufïïcient to deprive this court of its jurisdic- 
tion, or to relieve it of the duty to apply the property now in its custody 
to the satisfaction of whatever judgment Mrs. Johnson may obtain. 
But it does impress Upon the court a duty to ascertain how much of 
Ihe fund can legally and equitably be so applied. In order to ascertain 
that fact, it is necessary to listen to those who désire to intervene and 
exhibit their claims. 
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A proposai to surrender the whole of any definîte portion of the 
property at this time to the administrator contravenes the whole theory 
of equity jurisdiction in relation to receivers and receivership funds. 

"The principle ttiat the court, which has actual possession of the fund, bas 
the exclusive right to détermine ail claims and liens asserted against It, is 
fundamental. Hence every court of eauity In such a case assumes to décide 
ail controversies touching the subject-matter of the suit and the fund ; to dé- 
termine the existence and priorlty of ail liens; and, finally, to distribute the 
surplus among those who are entitled to it." Kennedy v. I. C. & L, R. Co. (C. 
C.) 3 Fed. 97, 102 ; Thompson v. Scott, 2a Ped. Cas. No. 13,975. 

In this view of the situation, the movants are seeking to intervene. 
In my opinion, it is the duty of this court, having once acquired juris- 
diction, to retain it in order to do complète justice in the premises. 

[5] As to the power of the court to take this action there can be 
no doubt. Until probate administration was regulated by statute and 
assigned to specified courts, it was a well-recognized branch of chan- 
cery jurisdiction. At the time of the adoption of the fédéral Constitu- 
tion and the passage of the Judiciary Act, the Court of Chancery in 
England was the ordinary tribunal for such matters, and it was with 
the powers then exercised by that court that the United States Circuit 
Court was invested. When a représentative or administrator of an 
estate was appointed, he was regarded as charged with the administra- 
tion of a trust. The Ecclesiastical Courts had no power to deal with 
trusts, or to settle accounts, or to marshal and distribute assets ; thèse 
things the Courts of Chancery then had ample power to do, and for 
that reason resort was had to them. 1 Story, Eq. Jurisp., S 532 ; Bail 
V. Tompkins (C. C.) 41 Fed. 486, 489; Payne v. Hook, 7 Wall. 430, 
19 L. Ed. 260; State of Pennsylvania v. Wheeling & Belmont Bridge 
Co., 13 How. 518, 14 L. Ed. 249. 

In Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 440, 36 L. Ed. 
130, it is said that the gênerai equity jurisdiction of the Circuit Court 
of the United States to administer, as between citizens of différent 
States, the assets of a deceased person within its jurisdiction, cannot 
be defeated or impaired by laws of a state undertaking to give exclu- 
sive jurisdiction to its own courts. 

In Clarke v. Perry, 5 Cal. 60, 63 Am. Dec. 82, it was held with référ- 
ence to the equity jurisdiction of the courts of California that: 

"The probate court is a court of spécial and limited jurisdictions. Most ot 
Its gênerai powers belong peculiarly and originally to the court of chancery, 
which still retains ail of its jurisdictions. Where therefore a bill is flled in 
chancery against an administrator, to compel him to account, by one who has 
not been an actual party to a proceeding or settlement In the probate court, 
he may totally disregard such proceeding or settlement; and, although the 
settlement in the probate court is a final settlement, the complainant, who was 
no party to it, may treat it as a nuUity, and proceed to in%'oke the équitable 
powers of ,the district court, and compel the administrator to a fûU account" 

In 3 Pomeroy's Eq. Jurisp. (3d Ed.) p. 2294, in the note, it is said : 

"The fuU original jurisdiction of the English Court of Chancery over ad- 
ministrations and matters pertaining to the settlement of estâtes is possessed 
by the United States Circuit Courts. Whenever thèse courts obtain jurisdic- 
tion of such a matter on account of the state citizenship of the parties, they 
wIII exercise the full powers and grant the f uU reliefs of chancery, unUmited 
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and unafifected by any restrictive législation of the state In whîch the matter 
arose, or In which the parties are résident. Tlie state statutes abrogatlng the 
équitable jurisdiction of the state courts, and eonferrlng an exclusive jurlsdic- 
tion upon the probate coijrts, hâve no elïect whatever upon the powers of the 
United States tribunals. Thls jurlsdiction of the United States courts Is, how- 
ever, concurrent wlth that of the state tribunals; and If a state probate or 
other court has already assumed jurisdlction, and an administration is pend- 
ing before it, the United States Circuit Court -will not Interfère in the absence 
of fraud or other like ground of équitable cognizance." 

There is no merit in the objection that the moving parties hâve been 
guilty of lâches. Therefore they, and those for whom they appear, 
will bc permitted to intervene. 

AU parties interested will hâve 20 days from the date hereof within 
which to take such st'cps as they may be advised. 



In re GIBBONS. 

(District Court, W. D. Washington, N. D. August 11, 1915.) 

No. 4853. 

1. Bankeuptcy ®=s>10O—ADJtrBiCATioN—CoNTESx— Lâches. 

That the wife of a bankrupt has allowed three years to elapse since 
the adjudication of bankruptcy constitutes such lâches as will preelude 
her from then contesting the allégations of insolvency in the pétition upon 
which the adjudication was founded. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 60, 131, 
141-144; Dec. Dig. ®=»100.] 

2. BANKBunCY ©=357 — Adjudication— Jtjby Question. 

Where the bankruptcy court v^hich has exclusive jurisdiction has cus- 
tody of the res, and a distribution of the fund is the only Issue before 
the court, the status and amount of the indebtedness need not be submit- 
ted to a jury for détermination. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 541-544 ; 
Dec Dig. '©=5357.] 

In Bankruptcy. On order to show cause why the status and amount 
of the indebtedness should not be submitted to a jury. Order denied. 

McClure & McClure, of Seattle, Wash., for trustée. 

McCafferty & Robinson and Israël & Kohlhase, of Seattle, Wash., 
for Mary L. Gibbons. 

Leopold M. Stem and J. W. Russell, both of Seattle, Wash., for peti- 
tioning creditors. 

Clise & Poe, of Seattle, Wash., for Dexter Horton Bank. 

NETERER, District Judge. On January 10, 1912, an involuntary 
pétition in bankruptcy was filed against Pat Gibbons, and he was ad- 
judged bankrupt on the 13th day of July of the same year. Such pro- 
ceedings were had in the administration of the bankrupt estate that on 
the 24th of June, 1914, the trustée fîled a pétition, stating that the Seat- 
tle National Bank held $8,174.51, and declined to pay the said sum to 
the trustée for th« reason that Mary L. Gibbons, wife of the bankrupt, 

Ôs»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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had made a claim to said money on account of it belonging to the cotn- 
munity composed of Pat Gibbons and Mary L. Gibbons, and an order 
was obtained from the court, directing Mary L. Gibbons to appear and 
propound her claim to said money and to the further sum of $48,050 
deriv«d from the sale of certain coal lands. In response to this order, 
Mary L. Gibbons appeared and objected to the jurisdiction of the court, 
stating that the property was community property and that the court 
had no jurisdiction over any of the funds realized from the community 
property or the sak thereof. Her contention was denied by the réf- 
érée, which holding was confirmed by this court. Appeal was made to 
the Circuit Court of Appeals. The Circuit Court affirmed the lower 
court, and used the following language: 

"The real estate out of which the fund In controversy was realized was 
admittedly community property. The petitioner and the bankrupt had been 
married more than 29 years. The debts were incurred wlthin that period, 
The status of the community property in the bankruptcy court and the rlghts 
of the members of the community in respect to the same are to be determined 
by the statutes and décisions of the state of Washington. Section 5918, Eem. 
& Bal. Code, glves the husband the management and control of the community 
real estate, and provides that ail such community real estate shall be subject 
to liens of judgments recovered for community debts and to sale on exécution 
issued thereon. By the décisions of the Suprême Court of that state it is 
well settled that, while ail property acquired by the husband is prima fade 
community property, ail debts incurred by him during the existence of the 
marriage relation are prima fade community debts. • * * 

"In Thygesen v. Neufelder, 9 Wash. 455 [37 Pac. 672], it is held that a con- 
veyance by a husband to an assignée for the beneflt of the community opér- 
âtes as a transfer of the community property for the discharge of community 
obligations, and in Bimrosev. Matthews, 78 Wash. 38 [138 Pac. 319], it was 
held that a discharge of the husband in bankruptcy from the obligation of a 
community debt of necesslty discharged also the wife, although she was not a 
party to the bankruptcy proceeding. The trustée, by opération of the bank- 
ruptcy act, became vested with the title of the bankrupt to ail property which, 
prier to the filing of the pétition against him, could hâve been sold under 
judlcial process against him." 

After the rendition of this décision by the Circuit Court of Appeals, 
a pétition was filed by the trustée setting forth the fact that the estate 
was administered with the exception of the distribution of the funds, 
and "asks and prays that the matter of the administration and distribu- 
tion of said funds be set for hearing in due course, and that a credi- 
tors' meeting be called to be held as required by law, and that the court 
adjudge and decree that the said Mary L. Gibbons has no claim in 
and to the said moneys or said funds or any part thereof." Upon the 
présentation of the pétition, it was ordered by the court that Mary 
L. Gibbons, wife of Pat Gibbons, bankrupt, be required to appear be- 
fore the référée in bankruptcy at a time and place stated, and show 
cause, if any she has, why an order should not be made and entered ad- 
judging and decreeing that she has no right, title, claim, or interest to 
the sum of $8,174.51, rentals, or to the further sum of $48,050, de- 
rived irom the sale of the coal property, and that, upon failure, she 
would be barred of ail right, title, claim, or interest in and to any of 
the said property. Thereupon Mary L. Gibbons responded, objecting 
to the jurisdiction of the court "for the purpose of preserving her 
rights in those particulars, notwithstanding the décision of the Circuit 
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Court of Appeals," and denying on information and belief with rela- 
tion to the funds in the possession of the bank, and then specifically 
denying that Pat Gibbons was the owner of the coal property, but al- 
leging that the said property was community property, and that ail in- 
debtedness filed against the estate was the individual itidebtedness of 
Pat Gibbons and others, and not community indebtedness ; denying 
that Pat Gibbons, or the community composed of herself and Pat Gib- 
bons, was bankrupt ; and praying that the issue with relation to the in- 
debtedness be determined by jury trial. And thereafter, on July 20, 
1915, Mary L. Gibbons filed a paper denominated an answer to the 
pétition in involuntary bankruptcy filed against Gibbons, in which she 
dénies that Pat Gibbons, or the community composed of Pat Gibbons 
and Mary L. Gibbons, was, at the time of the filing of the pétition, or 
at any other subséquent time, insolvent ; dénies that any act of bank- 
ruptcy was committed by Pat Gibbons while insolvent ; and "demands 
and prays that the issue created herein as to the insolvency of Pat Gib- 
bons, and the insolvency of the community composed of Pat Gibbons 
and Mary L. Gibbons, be submitted and tried out by jury, under the 
rules of this honorable court, and the acts of bankruptcy of Congress 
of 1898, and the amendments thereto." On the filing of this answer, 
supported by affidavit on behalf of Mary L. Gibbons, supporting a mo- 
tion theref or, an order to show cause was issued, directing that the peti- 
tioning creditors show cause, at a day named, why an order should 
not be granted submitting to a jury trial the matters and issues of the 
said Mary L. Gibbons with relation to the pétition of involuntary bank- 
ruptcy and the answer of Mary L. Gibbons as to the right, title, claim, 
and interest to the moneys or propérties in the hands of the trustée. 

Counsel hâve fully argued the matter before the court, it being con- 
tended by counsel for Mary L. Gibbons that this is the first opportuni- 
ty she has had to meet the allégations of insolvency in the pétition 
against Pat Gibbons ; that she, being a member of the community of 
Pat Gibbons and wife, has a right to hâve that issue presented to a 
jury ; that under section 19 of the Bankruptcy Act she is granted the 
right of a jury trial, upon demand; and that such right has not been 
lost to her, and cites EUiott & Go. v. Toeppner, 187 U. S. 327, 23 Sup. 
et. 133, 47 L. Ed. 200. 

[1, 2] I think that the contentions of Mary L. Gibbons now made 
hâve been disposed of by this court by décision, not published, filed 
herein on the 28th day of August, 1914, which was confirmed by the 
Circuit Court of Appeals, in which the language above quoted was 
used. I also think that Mrs. Gibbons is guilty of such lâches as would 
preclude her being heard now. Black on Bankruptcy, § 184; In re 
Urban & Suburban R. T. Co. (D. C.) 132 Fed. 140; Collier on Bank- 
ruptcy (lOth Ed.) pp. 434, 435. Mary L. Gibbons has no rig-ht now to 
appear in court and contest the pétition against Pat Gibbons upon 
which adjudication was made more than three years ago. Nor do I 
think that she is entitled to a trial by jury in determining the status 
and amount of the indebtedness. The only jury trial provided by the 
Bankruptcy Act is to détermine the issue of insolvency and act of 
bankruptcy. Section 19, Bankruptcy Act. If entitled to a jury trial. 
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the right niust be predicated on a right obtain'cd from some other pro- 
vision of law. None has been cited, nor do I knofw of any other provi- 
sion. Section 711, U. S. Comp. Stat. 1901, p. 577, déclares that the 
jurisdiction of the United States courts shall be exclusive in ail matters 
and proceedings in bankruptcy, which means the marshaling and dis- 
tribution of the assets, the discharge of the barikrupt from his debts, 
and such like powers. 

A bankruptcy proceeding has been compared to an équitable at- 
tachment (In re Hinds, 12 Fed. Cas. 202) with respect to the purposes 
and efïect upon the debtor's property (Farmers' I/Jan & Trust Co. v. 
Baker, 20 Mise. Rep. 387, 46 N. Y. Supp. 266, at page 273 ; F. L. & T. 
Co. v. M. E. & M. Works, 35 Minn. 543, 29 N._ W. 349). Ithas been 
held to be a proceeding in rem in which the parties interested in the res 
are before the court (S. L. & T. Co. v. Benbow [D. C] 96 Fed. 514- 
528), and any adjudication made in the allowance or disallowance of 
a ciaim is res adjudicata in a proceeding on such claim in another 
jurisdiction (Hargadine v. Hudson, 122 Fed. 232, 58 C. C. A. 596; 
Elmore v. Henderson, 179 Ala. 548, 60 South. 820, 43 L. R. A. [N. S.] 
950; U. S. Fidelity & Guaranty Co. v. Bray, 225 U. S. 205, 32 Sup. 
Ct. 620, 56 Iv. Ed. 1055). In the latter case, the court said: 

■ "We thlnk It Is a necessary conclusion from thèse and other provisions of 
the act that the jurisdiction of the bankruptcy courts in ail 'proceedings in 
bankruptcy' is intended to be exclusive of ail other courts, and that such pro- 
ceedings include many others, and ail matters of administration, such as the 
allowance, rejection, and recoijsideration of claims, the réduction of the 
estâtes to money and its distribution, the détermination of the préférences 
and priorities to be accorded to claims presented for allowance and payment 
In regular course, and the supervision and control of the trustées and others 
who are employed to assist them." 

The bankruptcy court having exclusive jurisdiction, and having 
custody of the res, and the distribution of the fund being the only is- 
sue before the court, there is no question, under the bankruptcy act or 
other law, to be subinitted to a jury for détermination. 

The demand for jury trial is denied, and the matter referred to the 
référée for distribution of the funds of the estate in accordanoe with 
the rights as they may be established. 
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GIBBONS V. DEXTBB HORION TRUST & SAVINGS BANK et aL 
/ (District Court, "W. D. Washington, N. D. August 11, 1915.) 

No. 69. 

1. CouBTS <®=3322 — United States Courts— Jubisdiction Dependejsit on Oit- 

IZENSHIP. 

Under Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. 
St, 1913, § 991]) § 24, providing that fédéral IMstrict Courts shall bave 
original jurisdiction of civil suits at conimon law or in equity between 
citizens o£ différent states or between cltizens of a state and foreign 
States, citizens, or subjects, wàere absence of diversity of citizensliip af- 
firmatively appears on tbe face of a bill to set aslde an adjudication in 
bankruptcy, for a resale of tbe bankrupt's proiierty, a détermination 
whether tbe debts were community debts, and to stay the bankruptcy 
proceedings, the bill must be dismlssed for want of jurisdiction ; diversity 
' of citlzenship belng the only status that will glve the court jurisdiction of 
the issues tendered. 

[Ed. Note.— For otber cases, see Courts, Cent. Dig. §§ 876-881, 887; 
Dec. Dig. <®=»322.] 

2. Bankruptcy <S=>43i>— Conflioting JuKisorcTioN — Review of Pbocbed- 

INGS. 

A fédéral District Court will not entertaln a bill in equity for the pur- 
pose of adjudieating any matter or revlewlng any proceeding in the 
course of administration in the bankruptcy court, Includlng ail matters 
of administration and détermination of rights between contendiug par- 
ties with relation to the estate upon a fund in the custody of the court, 
siuce the jurisdiction of the bankruptcy court Is exclusive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g 915; Dec. 
Dig. <S=>439.] 

3. Bankrùpicy <S=»428 — Adjudication— Oommtjnitt Propeety. 

Rem. & Bal. Code Wash. § 5918, gives the husband tbe management 
and control of the community real estate, and provides tbat ail such com- 
munity real estate shall be subject to liens or judgments recovered for 
community debts and to sale on exécution issued thereon. Bàukr. Act 
July 1, 1898, c. 541, § 47, 30 Stat. 557 (Comp. St. 1913, § 9G31), vests the 
trustée with ail the rights, remédies, and powers of a credltor holding a 
lien by légal or équitable proceedings thereon and the power of a judg- 
ment créditer holding an exécution duly returned unsatlsfied. Under 
the law of Washington, ail property acquired by the husband after mar- 
riage is prima facie community property, and the debts incurred by him 
while marrled are prima facle community debts. Held, that au adjudi- 
cation of bankruptcy agalnst a married man In such state constltutes also 
an adjudication agalnst the community, and bis discharge discbarges the 
community. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 7S2-TS(J ; 
Dec. Dig. ®=>428.] 

In Equity. Bill by Mary L. Gibbons agalnst the Dexter Horton 
Trust & Savings Bank and others to set aside an adjudication in bank- 
ruptcy and for a resale of the bankrupt's property. On motion to dis- 
miss bill. Motion granted. 

Israël & Kohlhase and McCafferty & Robinson, ail of Seattle, Wash., 
for plaintifï. 

Clise & Poe, of Seattle, Wash., for Dexter Horton Bank. 

McClure & McClure, of Seattle, Wash., for J. S. Goldsmith. 

Leopold M. Stern and J. W. Russell, both of Seattle, Wash., for J. 
L. Gottstein, Arthur Bastheim, and Fred V. Fisher. 

®=aFor other cases see same topic & KEY-NUMBBR in ail Key-Nuinbervid Digests & Indexes 
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NETERER, District Judge. The plaintiff files a bill in equity, al- 
leging that she is a citizen of the state of Washington, that each and 
ail of the défendants are citizens of the state of Washington, and of 
this district, and states, in substance, that she is the wife of one Pat 
Gibbons, and has been for practically 30 years; that the community 
composed of hers«lf and her husband acquired certain lands in King 
county, Wash. ; that on the lOth day of January, 1912, an involuntary 
pétition of bankruptcy was filed against her husband. Pat Gibbons; 
that he was thereafter adjudged bankrupt; that various claims hâve 
been filed against the «state, asserted to be based upon community in- 
debtedness ; that the community land was sold by the bankruptcy court 
for $48,050, when in f act it was worth a great deal more ; that certain 
moneys were paid to th« Seattle National Bank on account of a lease 
which had been executed for the community land which was valuable 
chiefly for coal and coal being mined from the land; that on the 24th 
day of June, 1914, an order was served upon her in the bankruptcy 
proceedings, requiring her to appear before the référée in bankruptcy 
and assert and propound any right, title, interest, or claim she had to 
the money in the Seattle National Bank, or to the proceeds of the sale 
of the land ; that she made a spécial appearance, challenging the juris- 
diction of the court, and, upon a déniai of her contention, appealed to 
the Circuit Court of Appeals, which confîrmed the order of the référée 
and the District Court; that Pat Gibbons was not insolvent at the 
time of adjudication; that the community of Pat Gibbons and the 
plaintifï was solvent at said time, and is now solvent; that Pat Gib- 
bons cons'cnted to adjudication in bankruptcy because of certain repré- 
sentations made to him with relation to the administration of the bank- 
rupt estate by the party subsequently selected trustée in bankruptcy, 
who, it is alleged, advised Pat Gibbons that he would be selected trus- 
tée if adjudication was had, which were not fulfilled. Allèges that thé 
community lands sold were of the value of $250,000, and prays that the 
order of adjudication against Pat Gibbons be set aside; that the facts 
with référence to the solvency or insolvency of said Pat Gibbons and 
the community consisting of said Pat Gibbons and the plaintifï was 
insolvent; that the said property be resold after determining the 
amount and character of the debts against the said Pat Gibbons, the 
separate debts and community debts against the said Pat Gibbons and 
the plaintifï as a community ; and that an order be entered staying the 
bankruptcy proceedings until the matters complained of in the bill of 
equity should be adjudicated. 

The défendants Dexter Horton Trust & Savings Bank, a corpora- 
tion, M. & K. Gottstein, and J. S. Goldsfnith, trustée, moved to dismiss 
the bill, upon the ground and for the reason that it affirmatively ap- 
pears in the bill that this court has not jurisdiction. 

[ 1 ] The motion to dismiss must be granted. Diversity of citizen- 
ship (section 24, Judicial Code) is the only status that would give the 
court jurisdiction of the issues tendered in this bill, and it afïirmatively 
appears on the face of the bill that there is not diversity of citizenship. 

[2] Aside from this question, the issues which are tendered hère 
hâve in part been determined by the bankruptcy court, in which the 
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other issueS: sought to be raised are now pending. The plaîntiff cannot 
now be permitted to relitigate matters which hâve been presented or 
are undisposed of by the bankruptcy court. It would présent an anom-, 
alous situation if a court, sitting as a bankruptcy court, couîd ad- 
minister an estat« and adjudicate the rights of contending parties, if, 
upon adverse ruHng, the court, as a court of equity, would entertain 
a bill of the defeated parties to review the bankruptcy proceeding. A 
bill in equity will not be entertained for the purpose of adjudicating 
any matter or revievving any proceeding in the court of administration 
in tlae bankruptcy court. U. S. Fidelity & Guaranty Co. v. Bray, 225 
U. S. 205, 32 Sup. Ct. 620, 56 h. Ed. 1055. The jurisdiction of the 
bankruptcy court is intended to be exclusive of ail other courts, and 
such proceedings include ail matters of administration and the deter- 
mining of rights between contending parties with relation to the estate 
upon a fund in the custody of the court. 

[3] Section 5918, Rem. & Bal. Codes of Wash., gives the husband, 
the management and control of the community real estate, and pro- 
vides that ail such community real estate shall be subject to liens of 
judgments recovered for community debts and to sale on exécution is- 
sued thereon. Section 47 of the Bankruptcy Act vests the trustée with 
ail the rights, remédies, and powers of a créditer holding a lien by légal 
or équitable proceedings thereon, and the power of a judgment creditor 
holding an exécution duly returned unsatisfied. It is well settled by the 
Suprême Court of Washington that ail property acquired by the hus- 
band after marriage is prima facie community property, and ail debts 
incurred by him during the existence of the marriage relation are prima 
facie community debts. The Circuit Court of Appeals of this circuit 

(222 Fed. 826, C. C. A. ), on the very matter in issue, held, upon 

the authority of Thygesen v. Neufelder, 9 Wash. 455, 37 Pac. 672, and 
Bimrose v. Matthews, 78 Wash. 38, 138 Pac. 319, that the adjudication 
against Pat Gibbons was also an adjudication against the community, 
and that the discharge of Pat Gibbons discharged the community. 



In re CUNNEY et al. 
(District Court, D. Massachusetts. January 8, 1904.) 
No. B581. 
1. Bankruptcy <g=>136 — Summaet Peocebdings to Compei, Bankbupts to 

TtJBN OVBK PrOPEETT GENERAL ObDEES — APPLICABILITY. 

General Order XXXVII (89 Fed. xlv, S2 C. C. A. xiv), proyiding that 
In proceedings In equity to carry into elïect the Bankruptcy Act, or to 

enforce rights and remédies glven by It, the rules of equity practlce 
shall be followed, applies only to equity proceedings properly so called, 
and not to summary proceedings in bankruptcy tp compei bankrupts to 
tum over property to the trustées, though in summary proceedings' the 
court wlU allow the bankrupts f ull opportunity for liearing and défense, 
wlthout belng llmlted by teehnlcal rules of procédure In equity. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 

Dec. Dig. <S=>136.] 

S=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Bankbuptcy ®=>136 — ^SuMMABT Pboceedinqs to Compel Bankrupts to 

TUEN OVEE PbOPEETT — GENERAL OEDERS — ApPLICABILITT. 

Where the case of a trustée, in summary proceedlngs to compel bank- 
rupts to turn over money to him, rests on the testimony of tbe bank- 
rupts, the court need not, under any formai rule of equity, give crédit to 
statements made in the sworn answer of the bankrupts rather than to 
their sworn testimony. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235 ; 
Dec. Dig. <©=3l36.] 

3. Bankruptcy «©=3136 — Summary Pboceedinqs to Compel Bankbupts to 

TUEN OVEE Peopebty — Genebal Oedebs — Applicability. 

The transcript of a bankrupt's examination, though unsigned, but prov- 
ed to be correct, is admissible in évidence in summary proceedings by 
the trustée to compel the bankrupt to turn over property in his posses- 
sion, though the examination was unflnished, especially where the bank- 
rupt was afiforded opportunity to examine his testimony for correction 
of errors and to make any addition thereto. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. <S=>136.] 

4. Bankeuptcy ©=>136 — Compeliung Bankeupt to Tuen Ovee Pbopebty to 

TBUSTEE BUEDEJ* OF PbOOF. 

A trustée, in summary proceedings to compel the bankrupt to turn over 
assets to the trustée, bas the burden of proving by a prépondérance of 
the évidence that the bankrupt had property in his possession or under 
his control. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. <S=j136.] 

5. Bankeuptcy ©=9l36 — FbaudtJlent Teansfee by Bankeupt — Beuedy of 

Tbusteb:. 

Where a bankrupt made voluntary payments voidable as a préférence, 
the trustée might hâve his remedy against the persons receiving the mon- 
ey ; but the court could not direct the bankrupt to turn over the money 
to the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. <g=>136.] 

In Bankruptcy. In the matter of John J. Cunney and Thomas Cun- 
ney. Pétition by trustée for order directing bankrupts to turn over 
to him money. Matter recommitted to référée to hear further compé- 
tent évidence. 

William B. Sullivan, of Boston, Mass., for trustée. 

W. Orison Underwood, of Boston, Mass., for bankrupts. 

LOWELL, District Judge. The involuntary pétition in this case 
was filed December 26, 1901, the act of bankruptcy alleged being a 
voluntary assignment. The adjudication was made June 23, 1902. 

The trustée filed a pétition praying that the bankrupts be ordered to 
turn over to him about $15,000. This sum of money the bankrupt 
James Cunney took from the business shortly before the voluntary 
assignment made by the firm, with intent to def raud the creditors. He 
paid $2,500 to his brother MichaeL in alleged settlement of an out- 
standing debt; $4,800 he paid to his brother-in-law Malloy in alleged 
settlement of another outstanding debt. The sum of $7,200, nearly 
ail that was left, the two bankrupts, according to their testimony, drank 

^=::>For other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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up and gambled away within about four months, begînnîng a month 
before the involuntary pétition was filed, and ending three months 
afterwards. 

[1, 2] It was not denied that the conduct of the bankrupts was inde- 
fensible, but it was urged that the}' hâve not the money now in their 
hands, and that they did not hâve it when the trustée filed his pétition 
asking that they turn over the money to him. The bankrupt's counsel 
contended that by reason of General Order XXXVII (89 Fed. xiv, 32 C. 
C. A. xiv) the statements made by the bankrupts in their sworn answer 
to this pétition must be taken as true, unless controUed by the testi- 
mony of two witnesses, or by that of one witness with corroborating 
circumstances. This contention is without force in the case at bar. 
General Order XXXVII applies only to equity proceedings, properly 
so called, and not to summary proceedings in bankruptcy like this. 
Even in summary proceedings the court allows the respondent f ull op- 
portunity for hearing and défense, but it is not limited by the technical 
rules of procédure in equity. Moreover, the trustee's case is rested 
upon the testimony of the two bankrupts, and no formai rule of equity 
proceedings requires a court of equity to give crédit to the statements 
made in a sworn answer rather than to the respondent's sworn testi- 
mony. 

[3, 4] Other formai objections raised by the bankrupts' counsel need 
little notice. The transcript of the bankrupts' examination introduced 
in évidence, though unsigned, was proved to be correct, and was ad- 
missible, though the examination was unfinished. The court may find 
it necessary to keep an examination open after summary proceedings 
liké thèse hâve been completed. The bankrupts were afforded f ull op- 
portunity to examine their testimony for the correction of any errors 
in the transcript, and to make any addition thereto which they might 
see fit. The bankrupts' examination is deemed admissible against the 
bankrupts in ail proceedings in bankruptcy by the established practice 
of this court. The burden of proof rested upon the trustée to satisfy 
the court, by appropriate évidence sufïicient under ail the circumstances, 
that the bankrupts had money belonging to their estate. Thèse pro- 
ceedings are not criminal, and so the trustée is not required to make 
his case out by proof beyond a reasonable doubt. 

[5] It was admitted that the bankrupts retained money which they 
should hâve delivered to their voluntary assignée or to their trustée in 
bankruptcy. ; Their testimony on any matter is worthless, and their 
falsehood puts their discharge out of the question ; but if they hâve 
no money now in their possession or control, and if they had none 
when the trustee's pétition was filed, no order directing them to pay 
over money should issue. That the bankrupt James Cunney paid $7,- 
300 to his brother Michael and to his brother-in-law Malloy is not dis- 
puted. ' Thèse payments may hâve been made without considération, 
and on the évidence before the court they appear at the best to hâve 
:been voidable préférences.. The trustée may well hâve his remedy 
against Michael Cunney and Malloy, but the court cannot say that the 
money paid them is now in the bankrupt's possession or control. The 
bankrupts say that the rest of the money bas been spent in riotous Uv- 
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îng. No testimony has been offered to control ttiîs statement or to in- 
dicate that the bankrupts hâve money now in hand. They are working 
as joumeymen tanners at wages of $15 a week. Very slight évidence 
of their présent possession or control of money would outweigh their 
worthless déniai. As the tntstee desires to make further inquiry, and 
as the circumstances are highly suspicious, to say the least, the judg- 
ment of the référée is reversed pro forma, and the matter recommitted 
to him to hear any further compétent évidence submitted by the parties. 



COCA-COLA CO. V. BENNETT et al. 
(District Court, D. Kansas, Second Division. March 5, 1915.) 

No. 12-N. 

1- Tbade-Mabks and Tkade-Names <S=553 — Infringembnt — Suit fob In- 
junction. 

A trade-mark is not infringed by its use on tlie very article for which 
it was deslgned, altbough by another than the registered ovpner, and 
such use will not be enjoined by a court of equlty for tlie protection of 
an attempted monopoly of an unpatented article througb. exclusive con- 
tracta for its sale. 

[Ed. Note. — For other cases, see Trade-Marks . and Trade-Names, Cent. 
Dig. § 61 ; Dec. Dig. <S=553.] 

2. MoNOPotiBS ®=21 — EiQHT — Suit fob Infkingement — Injunction. 

Complainant's trade-mark "Coca-Cola" covers a beverage, and also the 
syrup by the use of whlch the beverage is made. Complàlnant, through 
an authorized agent, sold quantities of the syrup to défendants to be used 
In making the beverage, vphich défendants bottled and sold under com- 
plainant's trade-mark. Later complàlnant established an agency of its 
own to make and sell the beverage in the same territory, and not only 
refused to make further sales of syrup to défendants, but brought suit to 
enjoln them from alleged infringement of its trade-mark by using it on 
their product made from the syrup previously purchased. Held, that 
such use was not an infringement, and that, the évident purpose of the 
suit being only to aid complàlnant In monopolizing the sale of the bever- 
age, to which it had no ecjultable right under the facts shown, an injunc- 
tion would not be granted. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 15 ; Dec. Dig. 
<S=»21.] 

In Equity. Suit by the Coca-Cola Company against Charles G. 
Bennett and others. On final hearing. Decree for défendants. 

Holmes, Yankey & Holmes, of Wichita, Kan., for plaintiff. 
C. M. Williams, of Hutchinson, Kan., for défendants. 

POLLOCK, District Judge. This is a suit to restrain infringement 
of trade-mark. The facts stipulated by the parties, necessary to déci- 
sion, may be briefly- summarized as foUows : 

Plaintiiï is a corpora.te citizen of the state of Georgia, engaged in 
the business of manuf acturing and selling a syrup product by it sold 
under its trade-mark or trade-name, "Coca-Cola." This entire syrup 
product manufactured by plaintifï is sold through two bottling. cor- 
porations Oif the State of Tennessee, named The Coca-Cola Bottling 

' ^ŒjFor other bases see same topio & KEY-NUMBER in; ail Key-Numbered Digests & Indexes 
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Company and Coca-Çola Bottling Company, under exclusive œntracts 
made between the parties. With the consent of the parties said Ten- 
nessee corporations divided the territory of this country between them- 
selves and other corporations formed, of which one is the Western 
Coca-Cola Company, a corporate citizen of the state of Illinois, located 
in the city of Chicago. After the formation of said Illinois corpora- 
tion, plaintifï entered into a contract to supply said company with 
its syrup product to be resold in certain designated territory, includ- 
ing this state. Défendants Bennett, under the firm name of The Ben- 
nett A'Iineral & Distilled Water Company, doing business at the city of 
Hutchinson, this state, prior to January 1, 1913, purchased from the 
Western Coca-Cola Company, and employed the same in preparing, 
bottling, and selling the beverage coca-cola in bottles having crowns 
and corks bearing the trade-name of plaintiff, "Coca-Cola." On said 
date the Western Coca-Cola Company established an agency for bot- 
tling and selling of its completed product as a beverage in the city 
of Hutchinson, and thereafter would no longer sell to défendants ; on 
the contràry, insisted défendants should sell to said company ail its 
syrup products, crowns, and caps theretofore purchased, and cease 
doing business under the, trade-name "Coca-Cola." This défendants 
refused to do, and at the time this suit was instituted défendants were 
engaged in bottling and selling coca-cola as a beverage manufactured 
from the syrup which theretofore they had purchased from Western 
Coca-jCola Company, and were so transacting such business when this 
suit to restrain infringement of trade-mark or trade-name was insti- 
tuted. 

The question hère presentedconcerns itself solely with the right of 
plaintifï to the injunctive relief prayed. It is seen from the state- 
ment there ârises in this case no question of the right of plaintiff to 
protect its business against unfair compétition in the palming ofif by 
défendants of a spurious or inferior article for the goods manufactured 
from plaintiff's product, and no contention is made but that the product 
défendants were bottling and selling as a beverage under the trade- 
name of "Coca-Cola" when this suit was instituted was made from 
syrup manufactured by plaintiff for that purpose, and sold and deliv- 
ered to them by authority of plaintiff. The only question at issue in 
this case under the pleadings and proofs concerns itself with the right 
of plaintiff to injunctive relief, restraining défendants from the man- 
ufacturing, bottling, and sale of coca-cola as a beverage under the 
trade-mark of plaintiff; said beverage being manufactured by de- 
fendants from syrup made by plaintiff for such purpose, and by 
défendants having been purchased from plaintiff, or its agent, for this 
purpose, this being done by défendants after the Western Coca-Cola 
Company had established an agency for such purpose in the city of 
Hutchinson, and had refused longer to sell the syrup product of plain- 
tiff to défendants, or to longer license them to use the trade-mark of 
plaintiff. 

The right of plaintiff to the injunctive relief prayed is denied by 
défendants on two grounds: Inrst, because the syrup product from 
which the completed beverage by them being made, bottléd, and sold 
under the trade-mark of plaintiff had for value been purchased in 
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good faith by défendants from plaintiff for the identical use and pur- 
pose to which it was being put ; second, because the exclusive contracts 
employed by plaintiff and its agents under which its coca-cola business 
is conducted are in violation of the anti-trust laws of the state and 
nation. It appears the trade-mark of plaintiff, as registered January 
31, 1893, provides as follows: 

"The elass of merchandise to which this trade-mark is appropriated is 
beverages, and the particular goods comprised in such class on which It is 
used by said company is nutrient or tonic beverages." 

Under its trade-mark, registered October 31, 1905, it is provided: 

"The class of merchandise to which this trade-mark is appropriated is 
beverages, and the particular description of goods comprised in said class 
upon which this trade-mark is used is tonic beverages and syrups for the 
manufacture of such beverages." 

It is thus seen the registered trade-mark of plaintiff covers both the 
syrup product by it manufactured, from which the completed beverage 
is produced, and also the beverage known as coca-cola in its completed 
form. From this viewpoint it is argued by plaintiff, although de- 
fendants may hâve purchased from plaintiff or its accredited repré- 
sentative the syrup product from which that beverage is made, yet, 
as its trade-mark covers the completed beverage itself, défendants 
may not, without license or authority from plaintiff, make, bottle, and 
vend the beverage under the trade-mark of the plaintiff. 

[1] It has been held the sale of merchandise in bulk by a manu- 
facturer does not justify the vendee in using on his retail packageS 
the labels which the manufacturer uses upon the same merchandisq 
only when prepared by himself on smaller packages for the retail 
trade. Krauss v. Jos. R. Peebles' Sons Co. (C. C.) 58 Fed. 585. How- 
ever this may be in cases where applicable, such are not the facts of 
the présent case. Under the stipulated facts in the case at bar the 
syrup product employed by défendants in the use sought to be restrain- 
ed was purchased from plaintiff, or its agents, to be employed in the 
very use now sought to be restrained ; that is to say, the right to the 
relief sought is not predicated by plaintiff on the ground défendant 
could not hâve employed the syrup in the very manner now sought to 
be restrained when purchased, but, on the contrary, by lapse of time, 
that arrangements bave been made with another, and défendants may 
not employ that which they had theretofore purchased for use. In 
other words, the very purpose of the suit is to protect plaintiff in the 
monopoly made by its exclusive contracts, and not to protect its trade- 
mark goods from compétition with spurious or inf erior products. Hes- 
seltine, in his work on the Law of Trade-Marks, p. 112, says: 

"Eellef for infringement is afforded upon the ground that it is a fraud to 
uâe another's trade-mark, and thus pass ofC différent goods as and for the 
goods of the proprietor of the trade-mark, rather than upon the ground of 
property In the mark itself. The essence of the wrong consists in the sale of 
the goods of owner, manufacturer, or dealer as and for those of another by 
means of such trade-mark. It is only where this false représentation ia 
dlreotly or impliedly made that relief can be granted in equlty." 

In Russia Cément Co. v. Frauenhar, 133 Fed. 518, 66 C. C. A. 500, 
the Circuit Court of Appeals for the Second Circuit said: 
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"A court of equlty will not enjoin a person from afRxîng to goods sold 
by him thelr true name and description, in tlie absence of any évidence of 
an attempted fraud, sueli as by representing lils goods as of a différent origin 
or quallty or manufacture from what tliey actually are." 

In Apollinaris Co. v. Scherer (C. C.) 27 Fed. 18, it is said: 

"But the défendant is selling the genuine water, and therefore the trade- 
mark is not Infringed. Tbere is no exclusive right to the use of a name or 
symbol or emblematic deviee, except to dénote the authenticity of the article 
with v?hich it has become identifled by association. The name has no office, 
except to vouch for the genuiueness of the thing wliich it distinguishes from 
ail eounterf eits ; and until it is sought to be used as a f aise token, to dénote 
that the product or commodity to which it is applied is the product or com- 
modity which it properly authenticates, the law of trade-mark cannot be 
invoked." 

[2J It follows the plaintiff is not entitled to the injunctive relief 
pra3'ed to restrain défendants from using the syrup product made by 
plaintiff in the identical manner contempiated by the parties at the 
time it was acquired by défendants. Not alone is this true, but, as 
has been seen, the real purpose of this suit, as shown from the record, 
is not to protect the trade-mark of plaintiff from infringenient by 
défendants in palming off on the public their spurious or inf erior goods 
under the; trade-mark, and in the place of the beverage coca-cola as 
made from the syrup of plaintiff, to the conséquent injury and dam- 
age of plaintiff; but the purpose is to secure the protection of the law 
to enforce and carry out -the monopoly it has planned and enjoys in 
the manufacturé and sale of nonpatented personal propcrty through 
the médium of the exclusive contract system, under the guise of af- 
fording protection to its registei-ed trade-marks. That the adoption, 
use in business, or registration of a trade-mark has no relation to 
and cannot be employed as a substitute for a patented invention in 
the création or maintenance of a monopoly, as may be had in a patented 
article, is quite apparent. In Apollinaris Co. v. Scherer, supra, it is 
said : 

"It was not possible by any contract or grant between Saxlebuer and tbe 
complalnant to create a territorial title to the products of the spriug ; no such 
tltle is known to the law of Personal property. No analogy can be drawn from 
the law of patents for inventions, beeause the title to this species of property 
is purely statutory ; and it is by force of arbitrary law alone that the title 
in the incorporeal property can be subdivided into territorial parts. ïhe 
décisions which hâve been relied on in argument as sustalning the right of 
the owner of a patent to prevent a sale or use of the patented thing outside 
of the territorial llmits for which a llcense has been granted, although the 
license authorized a sale and thé sale was made within the territorial limits 
of the license, hâve therefore no application to the présent case." 

Such being found to be the object, scope, and purpose of the présent 
suit, to my mind, brings it within the condemnation of the anti-trust 
laws of the state and the nation, and on this grouiid also the injunc- 
tive relief prayed must be^ denied. Dr. Miles Médical Co. v. Park 
& Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; Cont. 
Wall Paper Co. v. Voight & Sons Co., 212 U. S. 227, 29 Sup. Ct. 280, 
53 h. Ed. 486. 

It follows the pétition must be dismissed for want of equity. It 
is so ord£red. 
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THE BANNER. 

(District Court, S. D. Alabama. Aprll 24, 1915.) 

No. 1457. 

1. Collision <S=374 — Moving and Stationabt Véssels — Peesumption oi* 

Fault. 

A moving vessel is prima facie In fault for a collision with one which Is 
anchored or mooredi 

[Ed. Note.— For other cases, see Collisloa, Cent. Dig. 5 104 ; Dec. Dlg. <g=j74.] 

2. Collision <@=»77 — Moving and Stationabt Vessels — Watchman — Neces- 

SITT. 

A vessel, properlj' moored and out of the usual track of moving vessels, 
is not bound to maintain a watch, unless local harbor régulations or 
custom require it. 

[Ed. Note.— For other cases, see Collision, Cent: Dlg. §§ 140-149 ; Dec. Dlg. (g=»77.] 

3. Collision <S=>123 — Suit for Damages — Bubden of Pkoof. 

To authorize recovery in a collision case, the libelant bas tbe burden 
of proving fault or négligence on the part of the other vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §S 259-261 ; Dec. Dig. <@=:3l23.] 

4. Collision <©=>74 — Duifting and Moobed Vessels — Inscrutablb Cause. 

A barge, wlthout motive povper and wltb no one on board, broke from 
her mooring at a pier in the night and vcas drifted by the tide against 
another moored vessel, causing her Injury. There was évidence that the 
barge was in excellent condition and that she was properly moored and 
in a proper place. There was no storm, nor any évidence to show defi- 
nitely how she came to be adrift Held, that the évidence as to the 
maïuier in which she was moored was sufflcient to overcome the presump- 
tion of fault arising from the collision itself, which must be attributed 
to a cause that was inscrutable, and for which no recovery could be had. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. S 104 ; Dec. Dig. ®=374.] 

In Admiralty. Suit for collision by Evans Wood, master of the 
schooner Dora AUison, against the barge, Banner. Decree for claimant. 

Rickarby & Austill, of Mobile, Ala., for libelant 
Hanaw & Pillans, of Mobile, Ala., for claimant. 

TOULMIN, District Judge. [1] "Vessels in motion are requîred 
to keep out of the way of a vessel at anchor, if the latter is without 
fault, unless it appears that the collision was the resuit of inévitable 
accident; the rule being that the vessel in motion must exonerate 
herself from blâme by showing that it was not in her power to pre- 
vent the collision by adopting any practicable précautions." The Vir- 
ginia and the Agnese, 97 U. S. 309, 24 L. Ed. 890; In re D. H. Miller, 
76 Fed. 877, 878, 22 C. C. A. 597; The Lucille (D. C.) 169 Fed. 719. 
The court in the D. H. Miller Case said that Lord Esher said, re- 
ferring to the duties of a ship navigating with référence to one at 
anchor, that "The one ship ought to be under perfect command, and 
therefore able to get out of the way of the other ship, if she sees her; 
and the other is a helpless thing, which cannot do anything." 

A vessel under way is prirtia facie at fault for a collision with a 
vessel at anchor or riioored. The vessel under way is bound to keep 
clear of another at anchor. This rule applies, if it is possible for the 
vessel under way, with saf ety to herself, to avoid a collision. The 
Director (D. Cl 180 Fe:d. 606-609; The D. H. Miller, supra. 

-~. — , Wi— ^-~ — b — TT — i — . — .T.. , — • , : , , 
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The barge Banner, the A'essel involved in this case, was unquestion- 
ably in motion at the time of its coUision with the Dora AUison, which 
was moored to the north side of the slip of the Hieronymous Docks. 
Said barge had no motive power aboard of her, and was not being 
navigated or propelled by any motive power other than the tide, so 
far as the évidence in the case showed. She was simply drifting, or 
being carried along by the tide. She had no crew or any person on 
her to exercise command or control over her. There was no one on 
her to see the schooner, even if the latter had had a light exhibited, 
which the évidence showed she did not hâve. So it appears the barge 
floated along until it reached said schooner and collided with her in 
some unaccountable way, inflicting the damage claimed. In the col- 
lision, it appears to hâve turned over, as it was found next moming 
near the schooner in that condition. 

The collision was shown to hâve occurred about midnight, or be- 
tween 12 and 1 o'clock. , If there had been a person on the barge, 
and if he could hâve seen the schooner, he would hâve been absolutely 
powerless to hâve avoided the collision. A "scow was adrift, with- 
out any one on board of her, which, of course, threw on her the burden 
of showing why she was adrift, and made out a prima facie case of 
négligence. * * * There were no lights ; but, as she was moored 
to the wharf, this did not charge her with fault. * * * The scow 
would not hâve been adrift if she had been properly moored. This 
was sufficient to charge her owners with négligence." In re Eastern 
Dredging Co. (D. C.) 138 Fed. 942; Id. (D. C.) 159 Fed. 541; In re 
Eastern Dredging Co., 162 Fed. 860, 89 C. C. A. 550. 

[2] The fact of collision between a moored vessel and one moving 
being shown, the burden of proof is on the moving vessel to show that 
it was f ree f rom fault ; and it must repel the presumption of its négli- 
gence. The Lucille (D. C.) 169 Fed. 719, 720. A vessel, when prop- 
erly moored and out of the usual track of moving vessels, is under no 
légal duty to maintain a watch, * * * unless the local harbour 
régulations require it. The Lucille, supra. No proof of such régu- 
lations hère. 

"No négligence to leave a scoW in a slip tied up to a pier without a 
watchman, there being no custom to keep one in such case." The 
Kathryn B. Guinan, 176 Fed. 301, 99 C. C. A. 639. No such custom 
shown hère. "Acts of négligence, which do not contribute to the 
accident as a proximate cause, do not render a ship liable." The 
Curtin, 217 Fed. 247, 133 C. C. A. 519; The Oregon, 158 U. S. 186, 
15 Sup. et. 804, 39 U Ed. 943 ; The Lord O'NeiU, 66 Fed. 77, 13 
C. C. A. 337, 

Where évidence is so conflicting, or so vague and uncertain, that 
it is impossible to détermine to what direct and spécifie acts a collision 
is attributable, it is a case of damage arising from^a cause that is 
inscrutable, and under the settled modem rule in thîs country there 
can be no recovery or partial recovery therefor. The Jumna, 149 
Fed. 171-173, 79 C. C. A. 119. "If damage is donc by a vessel adrift, 
her owner is allowed to show affirmatively, if he can, that her drifting 
was the resuit of inévitable accident, or a vis major which human 
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skill and précaution * * * could not hâve prevented." In re East- 
ern Dredging Co. (D. C.) 159 Fed. 541, supra. 

[3] Négligence is an essential to récovery of damages in collision 
cases. The mère happening of a collision does not give rise to a right 
of action for damages resulting theref rom, except in those cases where, 
under the navigation rules, one vessel is presumed to be in fault until 
she exonérâtes herself. Even in those cases the right of récovery 
is based, not upon mère collision, but upon the presumption of négli- 
gence. 

[4] A collision may occur without the fault of either one of the 
two vessels. In this case it is claimed to hâve been the fault of the 
barge, which coUided with the schooner. A collision may happen 
without blâme being imputable to either party, as where the loss or 
damage is occasioned by a storm or other vis major, or where the col- 
lision occurs exclusively from natural causes and without any négli- 
gence on the part of either party. In those cases the misfortune must 
be borne by the party on whom it happens to fall. The rule is that 
the loss must rest where it fell, as no one is responsible for an accident 
which was produced by causes over which human agency could exer- 
cise no control. No one was responsible if the accident was inévitable. 
If its occurrence may with reason be referred to a sudden and ex- 
traordinary strain, or to a latent undiscovered defect in a rope, or the 
opération of both the causes, whether occasioned by either or both, 
it was inévitable. Hughes on Admiralty, page 270; Pars. Shipping 
and Admiralty, page 525. 

Two of the witnesses in this case, who on the day after the accident 
visited the location and viewed the sunken barge and the wharf and 
piling thereof , where the barge had been moored, f ound signs and 
marks especially of paint on one of the piles, which suggested the 
theory that the barge had been carried by the rising tide onto the top 
of the pile referred to, and hung there until the ebb tide set in, and 
by the falling tide had been subjected to a severe strain, such as to 
part one of the lines with which the barge was moored, and to cause 
the other line, with which the barge was tied to the stringer on the 
wharf, to break said stringer, and thus the barge was released from 
its moorings. Partin, one of the libelant's witnesses, who had moored 
the barge at the place from which she had broken loose, expressed the 
opinion that she had tumed over at the time and place she broke 
away from her moorings. He testified that he moved the barge from 
her mooring on the south side of the slip, where the owner, by its 
employés and servants, had moored her the day before, and subse- 
quently, on the afternoon of the same day, he (the witness) moved her 
to the north side of the slip, and there moored her as hereinabove stat- 
ed. He testified that she was properly moored and in a proper place. 

The évidence was that the removal of the barge by Partin was with- 
out the knowledge or consent of her owner. The évidence further was 
that the barge was not only seaworthy, but was in an unusually good 
condition, did not leak more than is common with barges in first-class 
condition, and that on the night of the accident, as late as 8 or 9 o'clock, 
when the watchman examined her before leaving her for the night, 
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she did not hâve exceeding an inch, if as much, of water in her. The 
évidence also was that she was properly loaded with coal. She was 
loaded in the same manner as she had f requently been bef ore and since 
the accident. 

The master of the schooner testified that, in his opinion, it was 
about 12 o'clock at night when the barge colHded vi^ith his schooner, 
falling across just in front of the bow of his vessel, breaking and 
carrying away a part of the jibboom, bowsprit, and other rîgging, and 
tuming over and sinking, bottom up, under the starboard bow of the 
schooner. If the barge had turned over and sunk at the place where 
she broke away from her mooring, which the évidence shows was 
soriie 75 feet from the place where the schooner was moored, it is 
difiicult to understand how she could, in her condition, hâve drifted 
down to the schooner, where she fell across her bow, doing the damage 
complained of, and then sinking, with bottom up, where she was found 
next morning, under the starboard bow of the schooner, by her 
master. 

There- wâs no storm or unusual wind blowing at thé time of the 
accident. Witness Partin said that there was a southeast wind blow- 
ing at the time he left the barge moored, about 5 or 6 o'clock on the 
evening preceding the accident. The barge was made fast with two 
Unes, one about 2 inches in size, the other a little smaller. ' One was 
made fast to the piling, the other to the stringer at the top of the 
piling, and this one pulled the stringer loose, which would indicate 
quite a strong line. The barge had a slack line to allow for the rise 
and fall of the tide. She was not tied tight against the wharf. He 
stated that he did no know what happened after that, and did not 
know what the wind Avas about 12 o'clock that night. The master of 
the schooner, a witness, stated that at the time of the collision there 
was a light wind from the northeast. There is some conflict in the 
évidence as to the place where the barge turned over— whether at 6r 
near the place where she was moored, or about 75 feet distant from 
where the colHsion actually occurred. Witness Partin stated that the 
barge had pulled the stringer on the wharf loose, and sprung the 
piling out from the wharf, at the time she broke away from her moor- 
ings. Of course, he did not see this occur, for he was not présent. 
This was his opinion, or supposition, based on what he saW next day, 
wheh he visited the place, and the tide was down. He, however, stated 
that the tide was rising slowly at the time he moored the barge, but 
that it was not high. It is possible the piling refèrred to might hâve 
been covered'by the tide sufficiently to hide it from view. 

There was no expert or positive évidence as to when the tide began 
to rise or to fall, or as to the condition of the tide that night, whether 
high, médium or low. There were some facts and circumstances tend- 
ing to show that some time during the night the tide was high; at 
least sufficiently high to carry the barge over a pile which was near 
the side of the slip, the top of which was bearing oût from the wharf. 
Partin, who moored the barge, teStified that he saw no such piling 
when he moored the barge. 
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It is not necessary that the accident should be the resuit of a vis 
major. Where no fault can be shown, the accident may be said to 
be "inévitable. The Jumna et al. (2 C. C. A.) 149 Fed. 171, 172, 79 
C. C. A. 119. There is nothing in the évidence of any spécifie fault, 
act, or omission which shows how the barge got adrift, and to which 
is attributable the act of collision. As said by the court in The Jumna 
et al., supra : 

"Fault may exist, but we are unable to dlscover it; it is Inscrutable. 
Wbere the évidence is so conflicting that It is impossible to détermine to 
what direct and spécifie acts the collision is attributable, it is a case of dam- 
age arislng from a cause that is inscrutable. • » • Whether the case at 
bar be thus classified, or whether it be held to corne within the admiralty 
définition of inévitable accident, is not material; in either event the loss 
must be borne by the party on whom'it falls. * * * The question bas now 
been definitely decided by a vast prépondérance of authority that there can 
be no recovery or partial recovery unless fault is afflrmatively shown." The 
Jumna, supra, and numerous autJiorities cited in the opinion. 

There is nothing really to support the libelant's charge of négligence, 
except the presumption arising from the accident itself. It only es- 
tablishes a prima facie case in favor of the libelant, which, in my 
opinion, the clàimant has fullv met by the évidence in the case. The 
Kathryn B. Guinan, 176 Fed. 301, 99 C. C. A. 639. 

The libel is dismissed. 



MITCHELL BROS. CO. v. DOYLB, U. S. Internai Revenue CoUector. 
(District Court, W. D. Michigan, S. D. April 30, 1915.) 

1. Inteenal Revenue <S=î>9 — Excise Tax on Corporations — Income. 

A corporation, whose property conslsted chiefly of timber lands and a 
sawmill and its business of the manufacture and sale of lumber and other 
timber products, in makiht; its retum of net income under the Corpora- 
tion Tax Law (Act Aug. 0, 1909, c. 6, § 38 (2), 36 Stat. 112 [Comp. Stat 
1913, § 6301]), was entitled to deduct from its gross receipts as capital 
assets a sum at least equal to the market value at the time the act went 
into effect of the standing timber from which the lumber sold durlrig the 
year wàs ruanufactured, although such timber was bought years before 
at a smaller priée, and has sinee been carried on its books at the original 
cost. It was also entitled to deduct as capital assets any amount re- 
ceived from the sale of cut-over or other landa sold during the year, not 
exceediiig their market value at the time the law went into effect 

[Ed. Note.^Por other cases, see Internai Revenue, Cent. Dîg. §§ 13-28 ; 
Dec. Dig. <S=»9.] 

2. IKTERNAL REVENUE ®=59 — EXCISE TAX ON CORPORATIONS VALUATION OF 

Propebtt. 

Neither the government nor the corporation under such act is bound 
by the valuation at which property is carried on the books of the cor- 
poration. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. |§ 13-2S ; 
Dec. Dig. <S=59.] 

At Law,. Action by the Mitchell Bros. Company against Emanuel 
J. Doyle, as CoUector of Internai Revenue for thç Fourth Collection 
District p£ Michigan. Judgment for plaintifï. 

«ssFor oth^r éasiaa 'Aié'éam* toplc-& KBT-NUMBBR In ail Ker-Numbered Dtk«lts H Indraes 
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Ndrris, McPherson, Harrington & Waer, of Grand Rapids, Mich.. 
for plaintifï. 

Myron H. Walker, U. Sj Atty., of Grand Rapids, Mich., for de- 
fendant. 

SESSIONS, District Judge. Plaintiff was incorporated in 1903, 
succeeding to and taking over the property of the former copartner- 
ship, Mitciiell Bros. The property purchased and so taken over by 
the corporation consisted for the most part of timber, lands, and a 
large sawmill plant. Since its organization, plaintiff has been engaged 
in the lumber business, cutting and manufacturing its own timber 
into lumber and other forest products, and selling and marketing the 
same. In 1903, the average market value of its merchantable hard- 
wood timber was $2.25 per thousand feet, of its pine timber $8 per 
thousand feet, and of cut-over or "stump" lands $2 per acre. Timber 
suitable only for cordwood had no market value. Plaintiff then paidi 
the amounts above stated for its timber and lands, and has since car- 
ried them upon its books at the same priées. The plaintiff also pur- 
chased from Mitchell Bros, an office building and lot in the city of 
Cadillac for $3,500, and two vacant lots in the city of Grand Rapids 
for $500. The priées so paid were at that time the fair market values 
of thèse parcels of land. 

After its purchase, plaintiff's timber, lands, and other property, from 
natural and other causes, steadily increased in value. During the 
years 1909, 1910, 1911, and 1912, the average and actual market value 
of its standing merchantable hardwrood tiiriber was from $4.20 to 
$4.50 per thousand feet, and of its pine $20 per thousand feet. The 
actual market value of its stump lands varied from $4 to $12 per acre. 
The office building and lot in the city of Cadillac was fairly worth 
$5,000> and the two lots in the city of Grand Rapids more than $700. 
In 1906 a chemical and charcoal plant was located in the city of 
Cadillac, and thereafter timber suitable for cordwood had a market 
value of 25 cents per cord. 

In compliance with the provisions of the Corporation Tax Act of 
1909 (36'Stat. 112, c. 6, § 38 [Comp. St. 1913, § 6301]) plaintiff made 
a retum in each of the years 1909, 1910, 1911, and 1912. In Computing 
its taxable net incojne in each of such returns plaintiff deducted from 
its gross receipts the then actual market value of the timber stumpage 
eut and converted into lumber during that year, and also the actual 
market value of its stump and other lands sold during the year. An 
assessment was duly made by the Commissioner of Internai Revenue 
upon each of such returns, and the excise taxes so levied were paid 
by the plaintiff. Afterwards, and foUowing an investigation, the 
Commissioner of Internai Revenue made an additional assessment for 
each of the four years, based upon the différence between the prices 
paid by the plaintiff in 1903 for its timber, lands, and other property, 
as shown by and carried on its books, and the amounts deducted as 
and for the actual market values of such properties at the times of 
the making of the returns. The additional excise taxes so levied were 
paid by plaintiff undèr protest, and tfais suit is brought to recover 
back the amounts so paid, 
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[1] The issues hère presented, although novel, are sharply defined. 
The plaintifï claims that its standing timber and other property were 
capital assets, and that the portion of theproceeds derived f rom the cut- 
ting, manufacture, and sale of such timber, measured by the actual 
stumpage value thereof, did not constitute income, and therefore that, 
in Computing its taxable net income, it was entitled to deduct such actual 
stumpage value of its timber from its gross receipts. The Commis- 
sioner of Internai Revenue concèdes the right of the plaintifï to deduct 
the original cost price of the timber, as shown by its books, from its 
gross receipts, but dénies its right to make any déduction on account 
of increase in values. The Attorney General contends that ail the 
proceeds derived from the manufacture and sale of the timber consti- 
tuted income, and that plaintifï, in its retums of taxable net income, 
had no right to make any déductions vi^hatsoever on account of either 
cost price or actual value of the timber stumpage. 

The proof s in this case show conclusively that between the time of 
their purchase in 1903 and the Ist day of January, 1909, when the 
Excise Tax Law became effective, plaintiff's timber, lands, and other 
property had so increased in value that they were f uUy worth the 
amounts which were deducted from gross receipts as capital assets. 
It cannot be denied that the plaintiff's standing timber was a part of 
its capital assets, and that the conversion of the timber into lumber and 
the sale of the lumber constituted at least an indirect sale of the tim- 
ber, and so of capital assets. The mère change of the timber into 
lumber or money did not transform capital into income. The miller 
who grinds his stock of wheat into fîour and sells the flour does not 
thereby destroy or impair his capital and convert it into income. The 
same is true of the manufacturer who couverts his cotton into cloth, 
the landowner who sells his lands for cash, the f urniture maker who 
transforma lumber and other material into chairs and tables, the iron- 
maker who produces steel rails from iron ore, and every industrial 
institution where raw materials are converted into finished or other 
products or into money. In each instance income is and must be 
something over and above the original capital investment plus the 
cost of production and sale. This rule has been uniformly recognized 
by the Commissioner of Internai Revenue in the décisions and direc- 
tions issued from his office for the guidance of the collectors of cor- 
poration excise taxes and of the taxpayers themselves. 

Standing timber is as staple a product as wheat, cotton, or iron. It 
is a tangible and visible property, whose quantity, quality> and market 
value can be readily ascertained and determined. In thèse respects it 
is wholly unlike minerai ores in place under ground. If plaintifï had 
sold its standing timber on the Ist day of January, 1909, at its market 
value, could it be claimed that any part of the proceeds of such sale 
constituted taxable income, because more was realized than the orig- 
inal cost in .1903? Gertainly not, for the reason that the increase in 
value had accrued prior to the time when the Excise Tax Law became 
operative. If plaintifï had purchased its timber 30 years ago from 
the govemment at $1.25 per acre^: and had manufactured ail of it 
into hupb^ and sold the lumber during the year 1909 at market prices 
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which prevailed on the first day of that year, could it be claimed that 
the entire proceeds of the lumber above the trifling purchase price of 
the timber and the cost of manufacture and sale constituted taxable 
net income? Can the government, at least in the absence of spécifie 
législative déclaration to that efïect, reach back years before the enact- 
ment of its revenue statute for a controUing factor in determining 
the net income of a corporation? Can it ignore a substantial increase 
in value of property, which has occurred and accrued prior to the 
taking efïect of the tax law, and thereby convert into income that 
vi'hich is not income w^ithin any meaning of the term ? To state thèse 
questions is to answer them. Gray v. Darlington, 15 Wall. 63, 21 L. 
Ed. 45; Bailey v. Railroad Co., 106 U. S. 109, 114, 115, 1 Sup. Ct. 
62, 27 L. Ed. 81. 

The rule of apportionment of the incrément or increase of values 
between the years prior to January 1, 1909, and those subséquent to 
that time, which has been recognized and acted upon by the Commis- 
sioner of Internai Revenue, does not aid the government in this case, 
for the reason that the amounts deducted by plaintiiï from its gross 
receipts as capital assets did not exceed the actual market value of its 
property upon January 1, 1909. It makes no différence whether such 
déduction was made nominally on account of dépréciation of property 
or for restoration of capital. 

Tested by another well-settled rule that the gain, profit, or income 
of a corporation is that which may be withdrawn or expended with- 
out reducing the value of its property or impairing its capital, the con- 
tentions of the government must fail. Every tree eut from the lands 
of plaintifif after January 1, 1909, and manufactured into lumber, cord- 
wood, or other products, and then sold, reduced its property and 
capital by the exact amount of the value of such standing tree, unless 
an équivalent portion of the proceeds of the sale was substituted there- 
for. The government is not concerned with the gains made, profits 
earned, or income received, whatever their f orm, by the plaintiff prior 
to the time when its tax law became operative. Whether a valid rétro- 
active law could be enacted need not be determined, because no at- 
tempt has been made to tax such gains, profits, or income. 

[2] The fact that plaintiff carried its properties upon its bocks at 
their original cost priées is neither material nor important. Mère 
bookkeeping entries cannot preclude the government from collecting 
its revenues. Nor are such entries conclusive upon the taxpayer, when 
it is shown, as hère, that they represent and indicate ancient, instead 
of présent, actual values. The bookkeeper créâtes nothing. His meth- 
ods, figures, and records must yield to proven and established facts. 
Baldwin Locomotive Works v. McCoach (D. C.) 215 Fed. 967; United 
States V. Nipissing Mines Co. (D. C.) 202 Fed. 803. 

What has been said of timber converted into lumber, cordwood, 
and other forest products, and then sold, applies with even greater 
force to plaintiff's stump lands and city lots. There was no intermedi- 
ate transformation of the real estate into other forms of property be- 
fore its sale. According to the proofs, the lands were sold and con- 
verted iiito money at no more than their actual market value on the 
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Ist day of January, 1909. On that date they were capital assets^ and 
the moneys thereafter derived therefrom did not become taxable in- 
come. While no case exactly in point bas been cited, the weight of 
authority is in accord with the views herein expressed. Stratton's 
Independence v. Howbert, 231 U. S. 399, 34 Sup. Ct. 136, 58 L. Ed. 
285 ; Von Baumbach v. Sargent Land Co., 219 Fed. 31, 134 C. C. A. 
649 ; Sargent Land Co. v. Von Baumbach (D. C.) 207 Fed. 423 ; Unit- 
ed States V. Nipissing Mines Co. (D. C.) 202 Fed. 803. 

Judgment will be entered in favor of the plaintiflf for the amount of 
the taxes paid by it under protest. 



FRESCOLN V. PUGET SOUND TRACTION, LIGHT & POWER 00, 

(District Court, W. D. Washington, N. D. August 6, 1&15.) 

No. 3033. 

1. Death <®=>10, 11 — SuBviVAL or Action vor Ix-jurï. 

Rem. & Bal. Code Wash. § 183, déclares that, when the death of any 
person Is caused by the wrongful or négligent act of another, his heirs 
or Personal représentatives may malntain an action against the person 
causiug death. Section 194 déclares that no action for a Personal injury 
to any person occasioning his death shall abate, nor shall such right of 
action détermine by reason of death, if he hâve a wife or child living, or 
if he hâve other dependents upon htm for support, but that such action 
may be prosecuted or commenced in favor of such persons. PlaintifC's 
husband, who vpas injured while a passenger on defendant's car, instï- 
tuted an action before his death. Hcld, that upon his death plaintiff 
niight revive such action and might at the same time Institute a separate 
action for damages from death, the two causes being separable. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. §§ 10, 15; Dec. Dig. 
®=10, U.] 

2. JoDGMENT <S=>828 — DEFENSES— Former Recovbrt. 

The action for wrongful death which may be maintained by a, wife or 
Personal représentative of deceased under Rem. & Bal. Code Wash. § 183, 
is based on the same grounds of négligence as an action begun by de- 
ceased for the injuries culminatlng in his death, which was continued 
under section 194, by the widow ; and hence a judgment by the state 
court of compétent jurisdiction denying recovery in the action for Per- 
sonal injuries is a bar to an action in the fédéral court for wrongful 
death. ' 

[Ed. Note.~For other cases, see Judgment, Cent. Dlg. §f 1.504-1509. 
Dec. Dlg. <S=»828.] 

At Law. Action by Anna F. Frescoln against the Puget Sound 
Traction, Light & Power Coiïipany, a corporation. , On motion to strike 
an affirmative défense. Motion denied. 

Thomas H. Bain, of Seattle, Wash., for plaintifï. 
James B. Howe and H. S. ElHott, both of Seattle, Wash., for dé- 
fendant. 

NETERER, District Judge. This is an action commenced by Anna. 
F. Frescoln, widow of J. W. Frescoln, to recover $25,000 for the death 
of her husband. It is alleged that on the 22d day of November, 1913, 

^=3Por other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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J. W. Frescoln was, through the careless and reckless opération of the 
Street car upon which he was a passenger, killed. The défendant has 
answered, setting forth certain affirmative défenses, one of which al- 
lèges, in substance, that on January 22, 1914, the deceased, J. W. Fres- 
coln, had conimenced an action in the superior court of King county 
against this défendant, for injuries received at the time and upon the 
facts and under the conditions set forth in the complaint of the plain- 
tiff ; that the issues in the said cause were made up and the cause set 
for triai ionOctober 13, 1914; that on the 15th of September, 1914, the 
said J. W. Frescoln died; that thereafter, upon application, plaintiff 
was substituted in her own right and as administratrix ; that she filed 
a supplementary complaint, to which the défendant answered, and on 
March 16, 1915, the cause came on for trial before a jury in the state 
court; that a verdict for plaintiff in the sum of $2,550 was returned; 
but that, upon motion, the court entered judgment for the défendant 
non obstante veredicto. The défendant prays that the plaintiff may not 
maintain this action until such time as such cause has been determined 
by the Suprême Court, where it is now pending on appeal. The various 
pleadings and orders in said action are attached to the answer as Ex- 
hibits A, B, C, D, E, and F. The plaintiff has moved that thèse exhibits 
be stricken and that each paragraph of the said défense and plea in bar 
be stricken for the reason ; 

"That ail of said matter is Irrelevant and has nothing to do with the action 
brought under the above tltle, and for the further reason that the action re- 
f erred to in said matter was brought and maintained under a différent pro- 
vision of the law and statute of the state of "Washington." 

[ 1 ] An examination of the supplemental complaint filed in the state 
court proceeding shows that it was not a suit to recover for injuries 
suffered by her on account of her husband's death, but was a continua- 
tion of the action commenced by the husband for injuries to him, in 
which she was substituted as plaintiff in his stead for the benefit of 
herself and the estate, and sought to recover damages for the pain and 
suffering endured by the deceased up to the time of his death, médical 
expenses, etc., which proceeding was carried on under provisions of 
section 194, Rem. & Bal. Code of Wash., which provides : 

"No action for a Personal Injury to any person occasioning his death shall 
abate, nor shall such, right of action détermine, by reason of such death, 
If he hâve a wife or child living, or leaving no wlfe or issue, If he hâve 
dépendent upon him for support and résident wlthin the United States at 
the time of his death, parents, sisters or njinor brothers; but such action may 
be prosecuted, or commenced and prosecuted, in favor of such wife or in 
f avor of the wlfe and children. • * • " 

TTie plaintiff in this case seeks to recover damages because of in- 
juries sustained by her personally, such as loss of affection and com- 
panionship, and loss of support which would be occasioned by reason 
of her husband's death, and this action is based upon section 183, Rem. 
& Bal. Code Wash., which provides : 

« * * * when the death of a person Is caused by the wrongful act or 
neglect of another, hls„ helrs or Personal représentatives may maintain an 
action for damages against the person causing the death. • * » " 
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This proceeding and the proceeding referred to were unknown to 
the common law and can only be mainfained by reason of the provi- 
sions of the statutes of Washington. On the death of a husband who 
had commenced an action to recover damages for injuries to himself, 
the cause may be continued by the widow and minor children upon be- 
ing properly substituted as plaintifïs (Swanson v. Pacific Coast Ship^ 
ping Co., 60 Wash. 87, 1 10 Pac. 795), and the substitution of the widow 
in such action does not preclude her from instituting an action on her 
own behalf to recover damages which are peculiar to herself (Swanson 
V. Pacific Coast Shipping Co., supra; Thompson v. Seattle Ry. Co., 
71 Wash. 436, 128 Pac. 1070). 

[2] The right of recovery in either case is predicated upon some 
act of omission or commission on the part of the défendant in the dis- 
charge of an imposed duty. As set forth in the answer, the judgment 
of the State court was that the act of the défendant did not cause the 
death upon which either action was predicated. If the adjudication 
of the State court could be res adjudicata in this action, then the mo- 
tion must be denied. Can the plaintiff commence an action wherein 
she seeks to recover damages to hers-elf based upon acts of négligence 
of the défendant which a compétent court has already adjudicated do 
not exist? While the right of recovery in the instant case is not the 
same right of recovery as in the other case, each case is predicated 
upon and supported by the same facts. It would seem to be rather an 
anomalous situation if a party could predicate a right of recovery and 
hâve judgment awarded against him, and die, and his widow thereafter, 
upon allégations of négligence, institute a proceeding based upon the 
same act of négligence, and be permitted to litigate over the same facts. 
Suppose that the first case had been tried prior to the decease of J. W. 
Frescoln, and a verdict returned in favor of the plaintiff, and judgment 
entered non obstante veredicto for the défendant, and he had then died, 
could the plaintiff be permitted to prosecute this action now in the face 
of the former judgment? The plaintiff in this case does not occupy a 
différent relation than if the other case had been adjudicated prior to 
J. W. Frescoln's death. The Suprême Court of Virginia, in Bram- 
mer's Adm'r v. Norfolk & W. Ry. Co., in passing upon the same issue 
that is hère presented, and upon the same statutory authority, in 57 
S. E. at page 595, said : 

"It woul4 be an anomalous situation If the language nsed la our statute 
could be so construed that after a court of compétent jurisdlctlon has ascer- 
tained, in a suit brought by a party himself, that the wrongful acts which. 
constitute the sole foundation of any recovery against the défendant are 
not of actionable character, and that the injured person is not entitled to 
main tain an action by reason of them, or to recover damages on thelt account, 
other parties, in another and subséquent proceeding, may proceed to show, 
in an action for their beneflt, founded upon the same alleged acts of the de- 
fendant, that at the time of the intestate's death he was as a matter of f act, 
the judgment of the court to the contrary notwithstanding, 'ëhtitled to maln- 
tain an action against the défendant company and to recover damages for 
the very acts in respect of which recovery was denied the very man who su£- 
fered the injuries which resulted in his death." 

The Suprême Court of the United States, in Southern Pacific Ry. 
Co. V. U. S., 168 U. S. 1, 18 Sup. Ct. 18, 42 L.:Ed. 355,holds to the 
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princîple that a right, question, or fact distinctly put in issue and di- 
rectly determined by a court of compétent jurisdiction as a ground of 
recovery cannot be disputed in a subséquent suit betvveen the same par- 
ties or their privies. In that case the court held that a former décision 
of the court establishing the sufficiency of certain maps as to lands 
there in dispute was res adjudicata as to the sufficiency of such maps 
when the question was raised in the latter case, with référence to other 
lands in dispute, since the land in both suits had a common source of 
title, and the title depended upon the existence or nonexistence of the 
same state of facts. 

Plaintiff's right of recovery in this case is based upon the assumption 
that the défendant was negHgent. A compétent court having adjudi- 
cated in favor of the défendant with relation to the négligent acts re- 
lied upon, the foundation of the plaintiff's right of recovery is removed, 
and, until that judgment is reversed, the plaintiff's complaint can hâve 
no standing in this court. 

The motion to strike is therefore denied. 



In re COVINGTON LUMBER CO. 

(District Court, W. D. Washington, N. D. October 22, 1914.) 

No. 5293. 

Sales ©=462 — Conditional Sales — Pkiokity — "Sign." 

Rem. & Bal. Code Wash. § 3670, déclares that ail conditional sales of 
Personal property, where the vendee is given possession, shall be absolute 
as to purchasers, incumbrancers, and subséquent creditors in good faith, 
unless within 10 days after taliing possession a mémorandum of the sale, 
stating Its ternas and conditions, and signed by the vendor and vendee, 
shall be flled in the auditor's office of the county of the vendee's rési- 
dence. An instniment shovving a conditional sale was flled and entered 
with the county auditor of the county of the vendee's résidence and 
Indexed under, approprlate heads, showlng the time of flling, name of 
vendor, name of vendee, date of the Instrument, and thé amount of the 
purchase price. TUe instrument, however, contained only the vendor'» 
printed name, though It was signed as accepted by the veudor's sales- 
man. Held that, as the delivery of the goods by the vendor was an 
acceptance, and as it is Immaterial whether the signature be printed or 
not, the Word "sign" meaning to attach a name or cause it to be attached 
to a writing by any of the known methods of Impressing a name on 
paper, the vendor could, upon the vendee's noiiperformance, retake the 
property. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1350; De& Dig. 
<g=»462. 

For other définitions, see Words and Phrases, First and Second Séries, 
Sign.] 

In Bankruptcy. In the matter of the banliruptcy of the Covington 
Lumber Company. On pétition by the trustée for review of an order 
of the référée directing the delivery of property, conditionally sold 
to the bankfupt by the Stetson-Ross Machine Works, to the seller. 
Order of the référée afiirmed. 

^=>For other cases Bée same topic & KEY-NUMBER In ail Kéy-Numbered Digests & ladexes 
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Reynolds, Ballinger & Hutson, ofi Seattle, Wash., for petitioner. 
McClure & McClure, of Seattle, Wash., for trustée. 

NETERER, District Judge. On May 21, 1913, the bankrupt pur- 
chased from the Stetsôn-Ross Machine Works the foUowing personal 
property : 

One 6tl5" Six, with double profile. 

4 profile yokes set up. 

2 sets Phllbrick side heads. 

Jointlng attaehtnents. 

One set of knives. 
One Stetson-Ross side head and profile grlnder with hard knlfe attachment 

— under a conditional sale contract, for which it agreed to pay, with- 
in six months after the date of shipment, $2,600— -one-quarter cash, 
and the balance in two, four, and six months after delivery. It was 
agreed that title should remain in the consigner until fuUy paid for 
in cash, with the usual conditions of such sale contract. This was 
signed: 

"Covlngton Lumber Company, By E. W. Breiter, Près. 
"Accepted by A. Chandler, Salesman for Stetson-Ross Machine Works. 

"Subject to approval at main office, Seattle, Wash. 

"Received and accepted. 

"Stetson-Ross Machine Works, by ." 

Thereafter, on July 1, 1913, the property was delivered to the 
Covington Lumber Company, and on the 8th of July, 1913, the contract 
was by Stetson-Ross Machine Works duly fîled in the office of the 
county auditor of King county, being the county in which the Per- 
sonal property therein described was and is located, and the place 
in which the principal place ofi business of Covington Lumber Com- 
pany is situated. The first and second payments, in accordance with 
the said contract of purchase, hâve been made. The Stetson-Ross 
Machine Works has tendered for cancellation the évidence of in- 
debtedness of the third and fourth payments, default in the payment 
of which has been made, and has asked a retum of the said property. 
The référée directed that the personal property be delivered into the 
possession of the petitioner. Pétition for review has been filed by 
the trustée. 

It is contended by the trustée that the conditional sale contract was 
not signed by the vendor ; that the printed name upon the contract 
is not "signed" pursuant to the provisions of the laws of Washington, 
and hence is without efféct. Section 3670, Rem. & Bal. Code of Wash- 
ington, provides: 

"Ail conditional sales of Personal property * • • contalning a con- 
ditional right to purchase where the property is placed in the possession of 
the vendee, shall be absolute as to the purchasers, Incumbrancers and sub- 
séquent creditors in good faith, unless within ten days after taklng pos- 
session by the vendee, a mémorandum of such sale, stating its terms and 
conditions and signed by the vendor and vendee, shall be filed In the au- 
dltor's office of the county whereln, at the date of the vendee's taklng posses- 
sion of the property, Ûie vendee résides." 

It does not appear that there are any subséquent cre4itors. It was 
admitted before the bar that this instrument viras filed for record by 
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Stetson-Ross Maçhinery Company with the county auditor of King 
county, and entered in the proper record, and indexed as provided by 
law, under appropriate heads, giving the — 

"Time of flling;" "name of vendor;" "name of vendee;" "date of instru- 
ment ;" "amount bf purctiase priée." 

The deHvery of the goods by the vendor was an acceptance.of the 
contract, and the fihng for record of such contract, subscribed by 
the salesman for the vendor, with the vendor's name printed thereon, 
conveys the presumption that the vendor adopted such printed name 
as its signature for the purposes of the statute ; and, nothing appear- 
ing to overcome this presumption, the provisions of this statute must 
be held to bave been fully comphed with. Signatures adopted by per- 
sons are sùfficient to give validity to instruments, and it is immaterial 
whether thé signature be printed or not, if it is adopted and recognized 
as the signature of the party. 36 Cyc. 448. 

"To 'sign' means to attach a name or cause it to be attached to a writing 
by any of the known methods of Impressing the name on paper, with the 
intention of signing it, and where the name of the prosecuting attorney ap- 
peared in priut on an Indictment, it is a suiflcient compliance with Rev. Stat. 
1881, § 1669, requiring an indictment to be 'signed by the prosecuting attor- 
ney.' " 7 Words and Phrases, p. 6512. 

I think the décision of the référée should be affirmed. An order 
may be presented. 



THERMOGÈNE CO., Limited, v. THEBMOZINE CO., Ina 

(District Court, S. D. New York. July 9, 1915.) 

Tbadb-Mabks and Tbade-Nambs <S=>43 — Names Subjeot to Owneeship— Db- 

BCBIPTION OF AKTICLE— "THEBMOGÈNE" — "THEBMOGEN" "TllEKME." 

The registered trade-mark "Thermogène," a French word meaning to 
produce beat, the English équivalent of whlch is "Thermogea," defined as 
prodUcing beat, both words compounded from the Greek word "Therme," 
heat, and the sruffix "gen," as applied to complainant's cotton wadding, so 
prepared as to act as a counterlrritant and to produce local beat ftt the 
point of application, and reducing swelllngs and inflammations, is ]K>t 
arbitrary or fandful, but is a word of précise destWptton, whlch cannot 
be registered as a trade-mark, so that défendants mark "Thermozinè," as 
applied to a dry poultlce, wheré the Cotton is accompanied by a package 
of wax to be applied to the cotton before using, intended to reduce in- 
flammation by counterirritation, coul^ not be an infrlngement. 

[Éd. Note. — For other cases, see Trade-Marka and Trade-Names, Cent 
Dig. §§ 48, 49 ; Dec. Dlg. <S==>43.] 

In Equity. Suit for infringement of registered trade-mark by the 
Thermogène Company, Limited, against the Thermozinè Company, 
Incorpbrated. Dismissed. 

Hervey, Barber & McKee, of New York City (Lanier McKee, of 
New York City, of counsel), for complâinant. 

Edward H. Daly, of New York City (Joseph F. Daly, of New- 
York City, of counsel), for défendant. 

(Sipror other casés '«ee saine topié & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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AUGUSTUS ■ N/ HAND, District Judge. Complainant sues for 
infringement of its registered trade-mark "Thermogène" by defend- 
ant's trade-mark "Thermozine." Complainant's trade-mark is applied 
to cotton wadding, so prepared as to act as a counterirritant and to 
reduce swellings and inflammatory conditions. Def endant's trade-mark 
is applied to goods designated in the déclaration upon which the trade- 
mark was granted as a dry poultice, but the cotton, instead of being 
so prepared as to act alone as a counterirritant, was accompanied by a 
package of wax, which had to be applied to the cotton before using. 
The goods were in each case intended to reduce inflammation by coun- 
terirritation, and I consider them of substantially the same class. 

The défendant insists that the word "Thermogène" is a French word 
meaning giving birth to beat, and produces a standard French dic- 
tionary containing the word with this définition. The strict English 
équivalent is "Thermogen," which is defined in the Century Dictionary 
as producing beat. Both thèse words are compounded from the Greek 
word "Therme," beat, and the suffix "gen," from which the word 
"genesis," or birth, is derived. Both the French and the English words 
are uncommon, but apparently in established use. 

The physiological effect of the opération of the complainant's prép- 
aration is in fact the production of local beat. If, for example, the 
préparation be applied to a swollen joint, the effect is to draw the blood 
to the surface of the skin and away from the joint itself, thus re- 
ducing the inflammation, but, in so doing, producing beat as a local 
rise of température at the point of application will, I understand, at- 
test. Entirely aside from whether a local rise of température would 
be caused, there is no doubt that a feeling of beat is one of the most 
pronounced effects of such a counterirritant. 

In view of the foregoing facts, I am constrained to hold that the 
Word "Thermogène" is really, as contended by defendant's counsel, a 
word of précise description. Though it be a fact that complainant's 
word is a foreign word, little or not at ail known in this country, there 
is still no exclusive right to its use as a trade-mark. 

As was said by Mr. Justice Chitty in the case of Davis & Co. v. 
Stribolt & Co., 59 L. T. Rep. N. S. 854, in discussing the Norwegian 
name "Bokol" : 

"To say that every word Is a fancy word because It is unknown to an aver- 
age Engllshman would be plainly to lay down a proposltloa which could not, 
for a moment, be maintalned. There are many good English words descriptive 
of articles which are unknown to an average Englishman, taking rather a high 
standard. Now, for the sake of caution and limiting my proposition to the 
European languages, I am of the opinion that, in référence to an article pro- 
duced In a foreign country and imported Into England, where it was previ- 
ously unknown and without a name, the word used in that foreign country 
as the common term to descrlbe or dénote the ajtides is not a fancy word 
withln the meaning of the act" 

The difficulty with any other method of reasoning in cases of this 
sort is that the court is practically left without any guide in reaching 
a détermination if it abandons the strict rule, which I admit bas been 
more strongly adhered to in the English cases than in many of our 
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own courts, that a term which is really reasonably descriptive of any 
goods, whether or not the term be rare, cannot be registered as a trade- 
mark. This is illustrated by the English cases Re Grossmith's Trade- 
Mark "Emollio," 60 L. T. Rep. N. S. 612; The Trade-Mark "Sani- 
tas," 58 L. T. Rep. N. S. 166; Van Duzer's Trade-Mark, 56 L. T. Rep. 
N. S. 286. 

I reach the conclusion I hâve in this particular case with some hési- 
tation, owing to the fact that Judge Lacombe granted a preliminary in- 
junction in this suit. He apparently, however, only considered the fact 
that the defendant's name plainly infringed the name used by com- 
plainant, and did not, so far as appears from bis mémorandum, hâve 
before him the fact that the name "Thermogène" is a word in use in 
the French language, and that substantially the same word appears in 
the English dictionaries also. I should, certainly hâve reached the 
same conclusion that he did if the dictionary words had not been 
brought to my attention and fully examined and discussed. 

While there bas been some divergence in the décisions of the state 
courts and among the fédéral courts', other than the Suprême Court 
of the United States, I think the latter bas sustained the rather strict 
view in regard to trade-marks which I bave adopted in this case. 

In the récent case of Standard Paint Co. v. Trinidad Asphalt Mfg. 
Co., 220 U. S. 446, 31 Sup. Ct. 456, 55 L. Ed. 536, the Suprême Court 
held that the word "Rubberoid" was descriptive and could not be ap- 
propriated as a trade-mark by the complainant. The goods to which 
the term "Rubberoid" applied were rooling which contained no rubber, 
but was supposed to bave qualities like rubber, in that it was more or 
less flexible and impervious to water. 

After caref ul considération I am of the opinion that the word "Ther- 
mogène" is not arbitrary or fanciful, but a descriptive term, and that 
theref ore it is not the proper subject of a trade-mark. 

For the f oregoing reasons the bill must be dismissed. 
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LESAMIS et al. v. GRBENBERG. 

(Circuit Court of Appeals, Ninth Circuit. August 9, 1915.) 

No. 2514. 

1. Mines and Mineeals <g=99 — Mining Paetnebship — Fibm Ageeement— 

Construction. 

A firm agreement stipulated that plaintiff should be a full partner with 
tbe otliers and hâve a quarter undlvlded interest In mining clalms ac- 
quired or to be acquired. The other members, on the day of the execu^ 
tion of the agreement, conveyed to plaintiff an undivided fourth of al', 
mining properties then held by the copartners in considération of $6,000 
cash and $24,000 "to be paid of the flrst money taken out of the ground." 
Held, that the quoted words referred to the first money taken out of the 
ground to which the partner was entitled, and the intendment was that 
the flrst money should be the gross amount to which the partner was en- 
titled. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. §§ 223, 
224; Dec. Dlg. <g=599.] 

2. Contbacts <S=>170 — Construction— AcTS of Parties. 

The manner in which parties to a contract treated its stipulations is 
an aid to Its construction, where it is ambiguous ; but, where the contract 
can be construed by taking it alone and viewing it as a whole, that man- 
ner of interprétation should be adopted. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. § 753; Dec. Dig 
<g=»170.] 

3. Mines and Minerals <@:=j100 — Mining Partnership — Dissolution - ■ 

RiGHTs OF Partners. 

Where partners hâve an equal Interest in the flrm property, the pr,- 
ceeds on a sale of assets on the dissolution of the firm must be appliPd 
on the basis of an equal division. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 225; 
Dec. Dig. ®=>100.] 

4. Mines and Minerals <g=>98 — Mining Paetnebship— Firm Pbopertt. 

Three persons owning mining properties made a firm agreement with a 
fourth person, -whereby he should be made a partner with a quarter un- 
divided Interest in ail mining and other properties then owned or which 
mlght thereafter be acquired, and the three persons at the same time ex- 
ecuted to the fourth a deed of an undivided one-fourth of ail mining prop- 
erties then held by them for a spedfied considération. Held, that mining 
claims owned by the three persons at the time of the agreement and con- 
veyance were firm property and must be so disposed of on dissolution of 
the flrm, especially where ail the parties so treated the property while 
conducting the flrm business. 

[Ed. Note. — For other cases, see Mines and Minerals, Dea Dig. <g=»98.] 

6. Judicial Sales <S=»31-^Exeoution on Deceee— Confirmation- Effect. 

Irregularity of the clerk in issuing, under Civ. Code Alaska, §§ 267, 
382, an exécution on a decree in a suit for the dissolution of a firm and 
for an accounting, instead of dellvering to the offlcer a certifled copy of 
the decree for his exécution, is cured by confirmation of the offlcer's sale, 
made in conformity with section 278. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. §§ 59-67; 
Dec. Dig. <S=31.] 

6. Judicial Sales iS=>7 — Authoeity or Marshal— Deceee — Enfoecement. 

Under the Alaska Code, providing that where a judgment is a lien on 
real property no levy of exécution is neeessary, a levy is unnecessary un- 
der a decree requiring the marshal of Alaska to sell property, and the 

â=sFor otber cases see same toplc & KEY-NUMEER in ail Key-Numbered Digests & Indexes 
225 F.— 29 
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marshal may exécute the decree without any Independent or subséquent 
order of court. 

[Ed. Note. — For other cases, see Judiclal Sales, Cent Dig. § 20; Dec. 
Dlg. ®=7.] 

7. Appeal and Ebbob <S=3460 — Stay or Pboceedings— Stattttoet Provisions. 

Under Civ. Code Alaska, § 508, declaring that provisions of law reg- 
ulating the procédure in cases brought by appeal or wrlt of error to the 
Suprême Court or the Circuit Court of Appeals shall regulate the pro- 
cédure as to appeals and writs of error from the Alaska courts, and the 
Eevlsed Statutes, provlding for supersedeas and the manner in whlch 
it may be obtained, an Alaska court decreeing a sale of property need not 
postpone the sale untll an appeal to the United States Circuit Court of 
Appeals has been heard, in the absence of any supersedeas. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2217- 
2226, 2245, 2246 ; Dec. Dlg. ®=460.] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alasl<a ; CorneHus D. Murnane, Judge. 

Suit by H. Greenberg against Jack Lesamis and others. From a 
decree granting relief, défendants appeal. Modified and affirmed. 

O. D. Cochran and G. J. Lomen, both of Nome, Alaska, and Thomas 
R. White, of San Francisco, Cal., for appellants. 
William A. Gilmore, of Seattle, Wash., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is a suit instituted by appellee 
for dissolution of a mining partnership and an accounting. 

On March 19, 1910, Jack Lesamis, John Tyapay, Andy Garbin, and 
the appellee Greenberg entered into an agreement of copartnership, 
whereby it was stipulated that : 

"H. Greenberg is, and shall be a fuU-fledged partner wlth the above-men- 
tioned parties (Lesamis, Tyapay and Garbin), and bave one-quarter undivided 
interest in ail claims. Iodes, water rights acquired or to be acqulred and owned 
by the above-mentioned parties. It is further agreed that H. Greenberg is to 
furnish the above-mentioned parties with provisions from time to time up to 
July, 1910." 

On the same day Tyapay, Garbin, and Lesamis executed a deed to 
Greenberg for an undivided one-fourth of ail the mining properties 
then held by them, the considération being $30,000; "six thousand 
dollars ($6,000.00) in lawful money of the United States of America to 
them in hand paid by said party of the second part (Greenberg), the 
receipt whereof is hereby acknowledged, and the balance of twenty- 
four thousand to be paid of the first money tak^en out of the ground." 
The partnership was called "Klery Creek Mining Company." The 
parties commenced mining opérations at once, and, plaintiff allèges, 
continued until th« fall of 1911, when a disagreement arose; hence the 
suit to dissolve the partnership. 

On September 2, 1911, Garbin transferred and assigned to the de- 
fendant Stanley ail his interest in the mining claims and in the partner- 
ship assets, and on the same day Lesamis likewise transferred and 
assigned ail his interest in said claims and assets to Sam Sallo. In a 

®33For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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separate answer Stanley and Sallo daim the respective shares and de- 
mands of Garbin and Lesamis in the partnership assets. 

After a full hearing and trial upon the merits of the cause, the court 
made findings, and, among other things, found that the mining clairas 
were put into the partnership, and became and were partnership assets, 
and that the Klery Creek Mining Company operated the mines from 
March 19, 1910, to September 1, 1911, but that on the latter date the 
parties disagreed and were unable to carry on their business together 
longer ; that Stanley and Sallo took, and now hold, whatever inter- 
est they hâve in the partnership property and assets with full knowl- 
edge of the business conditions of the partnership; that they so hold 
such property and demands in trust for th« défendants Garbin and 
Lesamis, respectively ; that the total gold production for 1910 of the 
Klery Creek Mining Company was $16,251.42, and the total for 1911 
was $9,786.88; that the total indebtedness of the company due to 
Robinson, Magids & Co., or its assignée, Philip Murphy, was the 
sum of $19,314.94; and that the parties were indebted to the mining 
company in sums as follows, respectively : Lesamis $4,429.21, Tyapay 
$4,703.21, Garbin $4,215.40, Greenberg $5,967. 10— the court holding 
that the $24,000 deferred payment was payable from the net profits of 
the mining opérations, and not from Greenberg's one-fourth interest 
therein. 

A decree was entered in pursuance of thèse findings. 

[1, 2] The appellants insist, in the first place, that the court erred 
in its interprétation of the contract of sale, or the conveyance of the 
undivided one-fourth interest in the mining claims to the appellee, rela- 
tive to the manner of payment of the $24,000 deferred payment as part 
considération for the conveyance. The stipulation is that such balance 
is "to be paid of the first money taken out of the ground." The Dis- 
trict Court was induced, by reason of the acts of the parties and their 
seeming construction of the paper, to hold that such balance of the 
purchase price was to be paid from the net proceeds of the mining 
claims, which means that ail the net product of the mines was to be 
applied in discharge of such balance. It must be conceded that the 
stipulation does not so read. It is plain that the payment does not 
become due until the money is taken out of the ground, and, by reason 
of the contingency, might never mature. But the controlling idea re- 
specting the construction of the paper is that Greenberg was purchas- 
ing a one-fourth interest only, and was to pay $30,000 for that interest, 
$6,000 of which he paid in cash. The balance he was to pay when the 
money was taken out of the ground ; not he and his partners, nor the 
firm. He could pay that, therefore, only out of his interest in the 
money taken out of the ground. Otherwise his partners would be 
contributing three-fourths of the money to pay his obligation to them. 
This could not hâve been intended, and the contract is susceptible of 
no such construction. Of course, the manner of the parties' treatment 
of the contract and its stipulations is often an aid to construction of 
the instrument, where the terms are ambiguous and their meaning in- 
volved. But, where the contract can be rendered by taking it by the 
four corners and viewing it as a whole, that manner of interprétation 
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is most satisfactory, and should be adopted. Sb construing the con- 
tract, the plain meaning of the words "of the first money taken out of 
the ground" is the first money taken out of the ground to which the 
grantee was entitled, which would be one-fourth of the amount so 
taken. And the int'endment is that the first money shall be the gross 
amount to which the grantee is entitled, and not the net. We think 
therefore the trial court was in error in its interprétation of the con- 
tract. Taking the court's finding as to the gross products of the mines, 
which is : For the year 1910, $16,251.42 ; 1911, $9,786.88— aggregating, 
$26,038.30 — the appellee would be entitled to hâve one-fourth thereof, 
or $6,509.57, applied on the $24,000 deferred payment. In other 
words, that amount on a settlement would be coming to each of the 
parties. But, as the business of the firm resulted in a déficit, the ad- 
justment must be apportioned in the payment of the indebtedness of 
the firm. So apportioning it, the amount of the indebtedness to the 
mining company of each of the appellants Lesamis, Tyapay, and Gar- 
bin, as found by the trial court, would be reduced by $1,553.88, and 
that of the appellee increased by $4,661.66, leaving such indebtedness 
as f ollows : 

Lesamis î 2.875 33 

Tyapay 3,149 33 

Garbln 2,661 52 

Greenberg 10,628 76 

Total $19,314 94 

The finding of the trial court should be modified to conform to this 
déduction. 

[3] As sales of assets are made, of course, the partners will share 
equally in the proceeds, and he entitled to hâve the same applied 
in that proportion to their indebtedness to the firm, and the adjust- 
ment in the end will be on the basis of an equal division of the part- 
nership property. 

The amount of the indebtedness thus found due by the partners 
to the firm is the amount of the indebtedness of the firm to Robinson, 
Magids & Ce, or Philip Murphy, the assignée, which is practically ail 
its indebtedness. The testimony shows but one small account above 
that, of $2.50, and no one is insisting upon that. 

f4] It is next insisted that the mining claims did not constitute 
partnership property. But we are of the view that such claims were 
intended by the parties to become partnership property, and they 
were so treated by the parties while conducting the business of the 
firm. The claims are therefore subject to the partnership indebted- 
ness as partnership assets. 

Again, the appellants urge that the last year's business was con-' 
ducted by Greenberg alone, and not by and on account of the firm. 
This is wholly refuted by the strong prépondérance of the évidence, 
and, the trial court so ftnding, it is unnecessary that we hère make 
further comment upon the testimony. 

Further objections are urged, namely, that Robinson, Magids & 
Co. were given a préférence over other claims, that Stanley and Sallo 
were entitled to crédit for assessment work, and that the decree W£is 
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prematurely entered. We hâve examined thèse, and find them with- 
out merit. 

[5] Error is also assigned because of the court's refusai to quash 
the exécution, on motion directed to that purpose. It is first sug- 
gested that the clerk has no authority to issue exécution upon judg- 
ments of this nature. The Civil Code of Alaska directs that, on 
judgments in actions at law, the clerk shall issue the exécution. Sec- 
tion 267, Civil Code Alaska (Fed. Stat. Ann. 101); and by section 
382 (1 Fed. Stat. Ann. 126) this provision is made applicable in équi- 
table judgments, so far as the nature of the judgment may require 
or admit. 

The ordinary practice in equity is, where the property is directed 
to be sold by the master or the marshal, as the case may be, for the 
clerk to issue to the officer a certified copy of the decree, and with 
this in hand the officer exécutes the decree by sale, return, etc., and 
upon his return of the sale, if regular, it is confirmed by the court. 
If there was irregularity hère in issuing an exécution by the clerk 
instead of making and delivering to the officer a certified copy of 
the decree for his exécution, that was an irregularity merely, vi^hich 
is cured by the confirmation, and no error can be assigned respecting 
it at this time. The property seems to hâve been advertised and 
sold in conformity with the statute of Alaska, Civil Code, § 278 (1 
Fed. Stat. Ann. 105). 

[6] It is next objected that thére was no levy. The Alaska Code 
is taken bodily from the Oregon statute, and it has been held that, 
under the Oregon statute, where the judgment is a lien upon real 
property, no levy of the exécution is necessary. This in a suit for 
foreclosure. Bank of British Columbia v. Page, 7 Or. 454. But 
the usual method of sale in equity procédure is by direction in the 
decree that the property be sold by a master. 2 Bâtes on Fed. Eq. 
Procédure, 772. And we see no reason why the practice may not apply 
in équitable actions, in the juiisdiction of Alaska, where the nature 
of the judgment is not suited tu the ordinary exécution provided for 
by Code. The decree in the case at bar provides that the marshal of 
Alaska shall sell the assets. It was not requisite for an exécution of 
the decree that any independent or subséquent order of the court be 
made. 

[7] Again, it is urged that, under the motion, the court should 
hâve postponed the sale until the appeal to this court was heard. 
Section 508, Alaska Code (1 Fed. Stat. Ann. 148), provides that ail 
provisions of law regulating the procédure and practice, in cases 
brought by appeal or writ of error to the Suprême Court or the Cir- 
cuit Court of Appeals, shall regulate the procédure and practice per- 
taining to appeals and writs of error from the Alaska courts. The 
Revised Statutes of the United States provide for supersedeas, and 
the manner in which it may be obtained. Otherwise the courts will 
not ordinarily stay exécution or postpone sales pending hearing on 
appeal. 

Finding No. 11 will be changed to conform to this opinion, and 
the decree will be modified accordingly. Otherwise it will be affirmed, 
neither party to recover œsts on the appeal. 
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BOARD OF COMMERCE OF ANN ARBOR, MICH., v. SECUETTY TEUST 

00. 

In re CLIMAX SPECIALTY CD. 

(Circuit Court of Appeals, Slxth Clrctiit June 30, 1915.) 

No. 2587. 

1. Baneedptct <ê=3333 — Olaims— Sufitoiency of Evidence. 

A manufacturing company agreed wlth a board of commerce wMch fur- 
nished It a factory site and defrayed tlie cost of moving its plant to main- 
tain an amiual pay roll in specified amounts for seven years, except and 
contingent upon strikes, labor difficulties, flre, acts of éléments, panics, 
and otlier causes beyond tbe control of the company. The company 
became bankrupt, liaving previously eomplied wltli its contract, and tbe 
board filed sworn proof of its clalm for the breach of contract, alleging 
that the breach was not brought about by strikes, etc. Ileld, that the 
proof of claim was prima facie proof that the breach of contract was not 
so caused, and, in the absence of any évidence on the subject by the trus- 
tée, sufliciently proved the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. <S=>333.] 

2. CoNTBACTS <S=>303 — Beeach— Excuses for Noncompliance— Bankeuptct. 

The company's bankruptcy was not included in the causes beyond the 
control of the company whlch excused performance, siuce such gênerai 
words must be restrained to the genus of the contingencies named unless 
the speclfled contingencies exh.aust the genus, and bankruptcy, though it 
may resuit from strikes, etc., Is not ejusdem generis. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1409-1443; 
Dec. Dig. <®=>303.] 

3. Damages <g=378 — I^iquidated Damages oe Penalty. 

A board of commerce in Michigan, which raised a fund to bring manu- 
facturing plants to a city, contracted with a manufacturing company to 
furnish it a free site and defray the cost of moving to such city, the comr 
pany to maintaln. for seven years an annual pay roll in specified amounts, 
it being further agreed that the penalty for a failure to maintain such 
pay roll for two consécutive years should be the forfeiture of 510,000 as 
liquidated damages. It appeared that the anticipated expenditures by 
the board amounted to about $10,000. The company became bankrupt. 
HeM, that the stlpulated sum was recoverable as liquidated damages, 
slnce in Michigan damages are limlted to compensation for the loss actu- 
ally sustained If ascertainable, but, where the loss cannot be measured 
by a pecuniary standard, the sum named by the parties, is recoverable as 
damages, and> while neither the board nor its members were pecuniarily 
Injured by the company's breach, the board was contracting for the profit 
to be deriyed by the community and citizens at large and generally, and 
such profits were so conjectural, hlghly uncertaln, vague, and incapable 
of measurement as to authorize thé parties to fix their own measure of 
damages. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 157-163; Dec. 
Dig. <S=>78.] 

4. Damages <©=>78 — Constbuction of Conteaci— Wbitten and Peihted Pro- 

visions. 

The contract wlth the provision for a penalty having beèn printed and 
the words "as liquidated damages" interlined, it must be construed as if 
"liquidated damages" only had been wrltten. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 157-163 ; Dec. 
Dig. <S=>78.] 

^=:>For other cases see same toplc â KBT-I4UMBER In ail Key-Numbered Digests & Indexes 
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5. CoNTRACTS ®=3l87 — Actions— CoNTBACTS foe Benefit of Thied Peeson. 

The contributors to the fund raised by subscription eould not recover 
for the company's breaeh, as in Miehigan an unnamed third person can- 
not recover on a contract, although made in hls behalf. 

[Ed. Note.^For other cases, see Contracta, Cent. Dig. §§ 798-807 ; Dec 
Dig. €=187.] 

6. Damages ©=380 — Liquidated Damages ob Penalty. 

The liquidated damages recoverable would at most amount to $30,000, 
and not as claimed to .$60,000, and this amount was not so unreasonable 
or uneonscionable as to make the stipulation one for a penalty, though 
the same amount would be due whether there was no pay roU for the 
whole of two years, or whether the pay roll contlnued but was substan- 
tially smaller than the stipulated sum, and though the stipulation mlght 
Induce the company to employ help it did not actually need In order to 
maintain its pay roll. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 170-175; Dec. 
Dig. <S=>80.] 

7. Damages '^=576 — Liquidated Damages ce Penaltt. 

The stipulation was not as claimed merely collatéral to the object of 
the contract, and hence intended to seeure performance and not to com- 
pensate loss, as the maintenance of the agreed pay roll was the main pur- 
pose of the contract on the part of the board. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 154, 155 ; Dec. 
Dig. cg=376.] 

8. Bankbuptcy <S=3S18 — Claims Pbovable— Olaims Acoeuing in Conse- 

QuivfCE OF Bankbuptcy. 

The company's bankruptcy disabled it from performlng the contract and 
was an anticipatory breaeh thereof, and the board's daim for the liqui- 
dated damages for such breaeh was provable in bankruptcy under Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 1913, § 9647]) 
i 63a (4), authorizing the proof of claims founded upon an open account 
or a contract express or implied, notwithstanding Form No. 31 (89 Fed. xlli, 
32 C. C. A. Ixvi), requiring the creditor to state on oath that the bank- 
rupt was "at or before" the flling of the pétition indebted to such cred- 
itor, as notwithstanding this provision claims accruing in conséquence of 
bankruptcy are provable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig, §§ 481, 482; 
Dec. Dig. <S=>318,] 

9. Bankbuptcï ©=314 — Claims Peovable— Claims Accbuing in Oonse>- 

QUENCE OF BaNKEUPTCT. 

Where bankruptcy disables the bankrupt from performlng a contract, 
the clalm for the anticipatory breaeh of the contract la conséquence of 
the bankruptcy exlsts as of the date of the flling of an Involuntary péti- 
tion, and hence is provable, though the bankrupt is not necessarily dis- 
possessed of his proi)erty or prevented from carrying on hls business 
until the adjudication, as the adjudication flnds the averment of an act 
of bankruptcy to be true as of the tlme it was made, and the bankruptcy 
necessarily ensues as of the date of the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 469-473, 
478,483-487,489,490; Dec. Dig. <®=>314.] 

Appeal from the District Court of the United States for the East- 
ern District of Miehigan; Arthur J. Tuttle, Judge. 

In the matter of the Climax Specialty Company, bankrupt ; Security 
Trust Company, trustée. From an order affirming the rejection of a 
clàim by the référée, the Board of Commerce of Ann Arbor, Mich., 
appeals. Reversed and remanded. 

^ssFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The appellant, Board of Coranierce of Ann Arbor, Mich., Is a corporation of 
that State. Its articles of incorporation are not in évidence and Its powers 
appear only as dlsclosed by the testimony of its secretary, who was the ouly 
witness called in the case. He said, without objection, that it was organized 
for the purpose of promotlng the growth and welfare of the clty of Ann Arbor 
and that the articles so stated; that It was not a corporation for gain, but 
was allowed to hold property ; that the articles were drawn broad enough so 
that it could make money for the city, if it had a chance to do so. Its meui- 
bers were mostly merehants of the city and it had a subscribed industrial fund 
of $40,000, of whlch not more than $10,000 were payable in any one year. This 
fund was to be used — a part of it had been used — to bring manufacturers and 
manufacturing companies to Ann Arbor. The resuit of this, no doubt, would 
be the upbuilding of the city to which he referred, through increased busi- 
ness activity and population, wlth the benelits and advantages of varions 
klnds to the coràmunity naturally and necessarily resulting therefroni, if such 
companies carried on their business after coming to the city. 

The industrial fund was raised by svibscription of indlviduals payable to a 
trustée on assessment of not more than 25 pcr cent, in any one year, made by 
a committee of 15 of the members of the Board, and upon the reeommendation 
of the Board. 

When the subscriptions were paid, the trustée deposited the money in bank 
and it was checked out by the Board. The money must necessarily bave been 
deposited in the name of the Board. The industrial fund was subscribed for 
the purpose of carrying out the work of the Board by citizens, most of whom 
were members of the Board, but some were not. "As an additional cheek, 
besldes the Board of Commerce, as to whether or not an assessment should 
be made," the committee of 15 was organized to décide that question. The 
purpose of this was that subscribers who did not belong to the Board would 
hâve "also something to say about it." The fund was regarded as a fund of 
the Board, and the only control the committee of 15 had over it was to order 
an assessment 

The only limitations on the Board In speuding the fund were tîmt the expend- 
iture should not be more than 25 per cent, of the subscribed fund in any one 
year, and that the committee should approve the assessment and get the 
money. The industrial fund had an auxiliary fund raised by a committee of 
the Board. The Board had a memberghip of from 200 to 225, wlth annual dues 
of $4. The subscriptions were not made to the Board directly, "because it 
was int«nded to be used entirely for the purpose of brlnglng manufacturing 
companies there." In addition to this fund, the Board raised money and speut 
it in a variety of ways outside of bringing in manufacturing corporations. 

Prior to the advent of the Ollmax Speâalty Company, whose contract wlth 
the Board furnlshes the subjëct-matter of this coutroversy, the Board had, iu 
pursuance of its purposes, built a plant for the Newton Ladder Conjpany, 
which had moved to Ann Arbor, having furnished to it the money for moving 
and for its factory, and there had been returned to the Bpard some of the 
money advanced by it out of the industrial fund to the Haggerty I^adder Com- 
pany. 

The Climax Speclalty Company, a corporation of New York, doing business 
at Kochester, had a factory there, presumably upon its own land, and, on Jan- 
uary 26, 1910, entered into the contract with the Board of Commerce set forth 
in the margin i ; the italicized parts within brackets being interlineatious 

' "This agreement made this 2eth day of January, A. D. 1910, by and between the 
Board ot Commerce ol Ann Arbor, a corporation duly incorporated and organized under 
the laws ol the State ol Mlchlgan, herelnafter called the Board ot Commerce, party of 
the flrst part, and the CUmax Specialty Company of Seueca Falls, New Yorlç, a corpo- 
ration duly Incorporated and organized uhder the laws ol New York and John C. Davis 
ol Seneca Falls, New York, parties ol the second part and heretnalter called In this 
agreement the Climax Specialty Company, wltnesses: 

"The Board ol Commerce agrée to procure and deed to the Climax Specialty Company 
a euitable lactory site,' containîng lour or five acres of land, such factory site to be se- 
lected by the CUmax Specialty Company from sites otfered by the Board pi Commerce. 

"The Board ol Commerce agrée to delray the cost ol moving the plant ol the Climax 
Specialty Company Irom Seneca Falls, New York, to Ann Arbor and of erectlng the ma- 
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Inserted before the contract was executed. It vvas drawn by the président and 
seeretary of the board, the interlineations relating to contingencies of strlkes, 
labor difBculties, etc., and other causes beyond the eontrol of the company, 
being inserted at the request of the président of the company, or his agent; 
the interlineation, "as liquidated damages," being inserted by those who drew 
the contract, one of whom, the seeretary, testified without objection: "We did 
that curselves, our object being — we linew we were spending $10,000 ; we 
knew that." In answer to the question, "State whether or not when this sum 
of $10,000 was put in the contract you then had in mind thèse expendltures, 
and that it was possible that the Board of Commerce mlght lose an amount in 
the neighborhood of §10,000,"' he said, "We expected tliat the expenditures 
would be about $10,000." 

The company moved to Ann Arbor. Its expenses for that pun)os*!, about 
$7,500, were paid by the Board by its checks, and a site for its new factory 
was furnished by the Board at a cost of $2,500. It is fairly to be inferred that 
the Board did sell for the company the $75,000 iu bonds, as agreed, and com- 
plied in ail respects with its promises. 

ïhe évidence does not show when the company began opérations at its new 
location, or their extent, or the amount of its pay roll. It does not appear from 
the record that the company ever actively prosecuted its business at Ann 
Arbor. In one of his opinions, the référée said: "It Is undisputed that there 

chlnery in the plant hère up to an amount not to exceed seven thousand flve hundred 
dollars ($7,500.00), payments to be made promptly trom time to tlme as the expenses are 
incurred. 

"It la agreed that on or before thlrty daya from the date of thls agreement the cap- 
ital stock of the Climax Specialty Company Is to be increased to two hundred thousand 
dollars ($200,000.00), par value, either by reincorporation or otherwise ; that a bond issue 
ot one hundred thousand dollars ($100,000.00), bearing interest at 6%, maturing as 
later agreed upon, is to be authorized and placed in the hands of a trustée to ba 
agreed upon, that thls bond issue is to be secured by the real estate ot the Climax Spe- 
cialty Company in Seneca Falls, except the résidence ot John C. Davis, and Ann Ar- 
bor. ♦ • • 

"That this issue of bonds, seventy-five thousand dollars ($75,000.00) is to be set asida 
for the completion ot a new factory plant in Ann Arbor and their machinery and for the 
payment of the présent debts of the Climax Specialty Company and to provide for fu- 
ture working capital. • • • 

"The Board of Commerce agrée to sell the first seventy-flve thousand dollars ($75,000.- 
00) of bonds issued under the one hundred thousand dollars ($100,000.00) authorization 
within aixty days ot the stgning of this contract by the Climax Specialty Company and 
the proceeds of such sale shall be held by the trustée of the mortgage to be used and 
expended for the tollowlng purposes and as follows: 

"First.— Thirteen iseventeen\ thousand flve hundred dollars ($13,500.00) [ill,500.^ for 
the payment of the bank indebtedness of the Climax Specialty Company in Seneca Falls, 
which payment shall include the discharge of ail mortgages or liens against the prop- 
erty of said Climax Specialty Company or John C. Davis In Seneca Falls. 

"Second.— To pay for the érection ot the buildings at Ann Arbor according to the 
plans and spécifications now on file with the Board of Commerce. iPaymenta to be made 
according to terms agreed with contractor.] 

"Third.— The balance of the seventy-flve thousand dollars ($75,000.00) provided by the 
sale of the bonds to be turned over to the Climax Specialty Company upon the removal 
of their entire plant to Ann Arbor and the bsglnnlng of tull opération of said plant in 
Ann Arbor. 

"The payments by the trustée are to be made upon orders signed by the Climax Spe- 
cialty Company and the Board of Commerce. 

"In considération of the foregoing and one dollar ($1.00) In hand paid, the Climax 
Specialty Company and John C. Davis agrée to remove the entire plant of the Climax 
Specialty Company from Seneca Falls, New York, to Ann Arbor, Michigan. They agrée 
tp maintain a pay roll, exclusive of the salary of manager or superlntendent, or sales- 
men on the road, at their lactory In Ann Arbor of flfty thousand dollars ($50,000.00) the 
flrst year after their removal to Ann Arbor yanuary 1, 19111, of seventy-flve thou- 
sand dollars ($76,000.00) the second year and of one hundred and flfty thousand dollars 
($160,000.00) for each of the succeedlng flve years. It is agreed that the penalty for fail- 
ure to maintain a pay roll as agreed upon for two consécutive years shall b« the for- 
feiture of ten thousand dollars ($10,000.00) [os liquidated damagesl by the Climax Spe- 
cialty Company to the Board of Commerce, lexcept and contingent upon strikes, labor 
difflculties, flre, acts o] éléments, panic» and ether cause» beyond the contrat of the Cli- 
max Bpecialtii Co.l • • • " 
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was no breach ot contract prlor to the flling of the pétition in bankruptcy." 
In View of this statement and tlie fact that counsel in thelr arguments and 
briefs make no point to the contrary, it may be assumed that the factory was 
otmrated up to the date, May 10, 1911, the pétition in banliruptcy was flled ; 
but as the contract was made January 26, 1910, and the pay roll was to be 
iiiaintained for the certain years beglnning January 1, 1911, it may falrly be 
inferred, since a new plant must be constructed, that Its active opérations dld 
uot begin a considérable length of time before January 1, 1911. 

The Company was adjudged a bankrupt by its consent July 24, 1911. There- 
upou the Board filed with the référée its "Proof of Olaim" against the bank- 
rupt's estate, asserting an indebtedness of $10,000, for whlch the considéra- 
tion was alleged to he set forth in its contract and in whlch its claim was def- 
initely described as follows: "* * * That said claim Is for the liquidate<l 
damages of ten thousand dollars ($10,000.00) provided for in said contract, and 
that said Climax Spécial ty Company did not, as provided for in said contract, 
malntain a pay roll, exclusive of the salary of the manager or superintendent 
and salesmen on the road, at their factory In Ann Arbor, of fifty thousand 
dollars ($50,000.00) for the first year after January 1, 1911, and that there 
bave been no strikes, labor difficulties, Ares, acts of the éléments, panics or 
other causes beyond the control of said Olimax Specialty Company to prevent 
it from maintaining said pay roll." 

On objections by the trustée in bankruptcy, the référée found the designated 
sum to be a penalty; that the Board was not and could not be financially 
injured by reason of the failure of the bankrupt to maintain its pay roll ; 
that no moneys, if recovered by the Board, would be repaid, in whole or in 
part, to any of the parties contrlbuting to the fund ; that no damages had 
been proved by the plaintlfC ; that the proof of claim based on the breach of 
contract does not prove itself and is in the nature of unliquidated damages ; 
can only be allowed after proper proof and is not entitled to allowance under 
section 57d of the Bankniptcy Act (Comp. St. 1913, § 9641), because the claim 
is not provable; that the contract could be enforced, if at ail, only to the 
extent that actual damages are proved; that the debts of the estate were 
large and the assets only nominal ; that the claim was not based on any actual 
damages sustaiued upon any moneys expended ; that the moneys of the estate 
should not be paid upon such claims unless established and sustained by clear 
and convincing évidence and by rules of law that are unquestloned ; that under 
Zavelo V. Reeves, 227 U. S. 625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 
664, the clahn could not be filed and allowed, since it did not exist at and 
before the filing of the pétition in bankruptcy ; and that therefore the claim 
was not provable. 

The référée rejected the claim, his action belng affirmed by the District 
Court. 

In the assignments of error, it is elaimed the court erred in sustainlng the 
objections of the trustée based upon the grounds that: (1) The bankrupt was 
not indebted to the clalmant ; (2) the contract was against public policy ; (3) 
the contract was lacking in mutuallty; (4) the claimant had not performed 
its obligations to be performed ; (5) the claimant had not suffered any damage 
by reason of the failure of the bankrupt to maintain a pay roll of $50,000 for 
the year beginning January 1, 1911 ; (6) if there was any damage, it was spéc- 
ulative in character ; (7) the stipulated damage was a penalty ; (8) the bank- 
rupt was prevented, by causes beyond its control, from complying with Its 
contract ; (9) the bankrupt was prevented from fulfiUing its contract in large 
measure by labor difficulties and panics which were causes beyond its control ; 
and (10) the claimant had not a provable claim. 

The second, third, fourth, elghth, and ninth assignments may be disposed 
of by the statement that no reason is giveri^and none appears — why the con- 
tract is against public policy, or is lacking in mutuallty, or was not perform- 
ed by the Board of Commerce aceording to its terms, or compllance by the 
Company vras prevented by any causes beyond its control. 

The other assignments are now dealt with upon a considération of the 
three questions, whether or not: (1) The claimant bas sufficiently proved his 
claim; (2) the claim Is for liquidated damages, or is for a penalty; and (3) 
the claim is provable in bankruptcy. 
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H. B. Graves, of Détroit, Mich., for appellant. 
A. E. Fixel, of Détroit, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOELISTER, District Judge, 

HOLLISTER, District Judge (after stating the facts as above). 
[1,2] The objection that the claim is not sufficiently proved is based 
upon the fact that f rom the évidence it does not appear the breach of 
contract by the company was not brought about by strikes, labor dif- 
fîculties, fires, acts of the éléments, panics, or other causes beyond its 
control. In the sworn proof of claim thèse négatives were clearly al- 
leged, and, in the absence of proof to the contrary, are held to be suf- 
ciently proved under the Bankruptcy Act, since such allégations are 
prima facie évidence and the svsrorn proof of claim is some évidence, 
even when it is denied. Whitney v. Dresser, 200 U. S. 532, 26 Sup. 
Ct. 316, 50 L. Ed. 584. Thèse designated exceptions and contingencies 
are all.matters which were peculiarly within the knovvledge of the 
company. Under such circumstances, the prima facie proof of the 
proof of claim itself must stand, unless the one against whom the 
averment was made shows an excuse from compliance by proving the 
causes named. This is clearly held in United States v. Denver, etc., 
R. R. Co., 191 U. S. 84, 92, 24 Sup. Ct. 33, 35 [48 L. Ed. 106], in 
which Mr. Justice Brown said: 

"When a négative Is averred in pleading, or plalntifTs case dépends upon 
the establishment of a négative, and the means of proving the fact are equally 
within the control of each party, then the burden of proof is upon the party 
averring the négative ; but when the opposite party must, from the nature of 
the case, himself be in possession of full and plenary proof to disprove the 
négative averment, and the other party is not in possession of such proof, 
then it la manifestly just and reasonable that the party which is In possession 
of the proof should be required to adduce it; or, upon hls f allure to do so, 
we must présume It does not exist, which of Itself establishes a négative." 

So far as appears, the breach of the contract was caused by the 
bankruptcy of the company. But whàt caused the bankruptcy is left 
to conjecture. In many cases, no doubt, the status of bankruptcy may 
resuit from circumstances over which the failing debtor bas no con- 
trol. But often it is his own fault. In any event, as against the néga- 
tive averment in the proof of claim, the trustée must show that the 
condition of bankruptcy was brought about by circumstances beyond 
the eompany's control. He has ofïered no évidence on the subject. 

In addition to this, it may be said that bankruptcy is not a cause 
of the same kind as strikes, labor difficulties, fires, acts of éléments, 
and pànics. Bankruptcy may, indeed, be the resuit of thèse, but It is 
not ejusdem generis. They hâve to do with unforeseen contingencies 
and calamities arising from without, and operating upon, the company 
or its property, independent of the eompany's personal conduct of its 
business and the manufacture and sale of goods, and are causes which 
really may be, and are treated in this contract as being, beyond the 
control of the company. Such gênerai words as, "other causes be- 
yond the control of the company," must be restrained to the genus 
of the contingencies named (Sandiman v. Breach, 7 Bam. & Cres. 96, 
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99; Hawkins v. Great Western Railroad, 17 Mich. *57, *62, 97 Am. 
Dec. 179; Hickman v. Cabot, 183 Fed. 747, 106 C. C. A. 183), unless 
the specified contingencies exhaust the genus (United States v. Mescall, 
215 U. S. 26, 30 Sup. Ct. 19, 54 L. Ed. 77). The rule is to be ap- 
plied hère, and not the exception; for, as pointed out by counsel, war, 
riot, and pestilence are contingencies which might well hâve been men- 
tioned with the others. Assuming for the présent the claim to be 
provable, we think it sufficientjy proved. 

[3] The case calls for the proper construction to be given the com- 
pany's agreement: 

"They (the company) agrée to maintaln a pay roll, exclusive of the salary 
of manager or superintendent, or salesmen on the road, at their factory in 
Ami Arbor of fifty thousand dollars (.$50,000.00) the flrst year after thelr 
removal to Ann Arbor [January 1, 1911], of seventy-five thousand dollars ($75,- 
000.00) the second year and of one hundred and fifty thousand dollars ($150,- 
000.00) for each of the succeeding flve years. It is agreed that the penalty 
for fallure to maintain a pay roll as agreed upon for two consécutive years 
shall be the forfelture of teii thousand dollars ($10,000.00) [as Uquidated dam- 
ages] by the Climax Specialty Company to the Board of Commerce. ' • • *" 

— and involves a subject concerning which there is much confusion and 
contrariety of opinion in many of the décisions involving contracts 
in which, for a breach, a fixed sum is named to be recovered by the 
injured party, sometimes called a "penalty" and sometimes "liquidated 
damages." In some cases "penalty" has been construed "liquidated 
damages," and in some, "liquidated damages" has been construed a 
"penalty," the courts disregarding the exact language and its légal 
significance, which, under the usual rules of construction, would be 
. taken as indicating the intention of the parties. 

If thecontract is construed to mean "liquidated damages," the re- 
covery for a breach is the sum stipulated without proof of actual 
damage. If it is construed to mean "penalty," the recovery is only 
for the actual damage sustained. 

Until comparatively recently, the tendency of the courts has been 
to favor a construction which would resuit in paying the injured party 
only the amount actually lost by the breach, rather than permit him 
to recover a liquidated sum, although the contract expressly provided 
for liquidated damages in the event of a breach. This was based 
upon the équitable considération, applied also in courts of law, that 
for breach pf contract a party ought not to recover more than he had 
actually lost, even if the strict language" of the contract provided that 
he could do so. , , 

The subject is disçussed at length in Sun Print. & Pub. Ass'n v. 
Moore, 183 U.S. 642, 659, et seq., 22 Sup. Ct. 240, 46 L.; Ed. 366, 
with copions références, tQ the English décisions, prier décisions; of the 
Svjpreme Court, and some o^ the state décisions; and again in United 
States V. Bethlehem Steel Co., 205 U. S. 105, 118, et seq., 27 Sup. Ct. 
450, 455, 51 L. Éd. 731, in which it was said by Mr. Justice Feckham: 

"There has in almost innumerable instances been a questionas to the mean- 
iiig of language used in that part of a contract which related to the payment 
of damages for its non-f ulfiUment. whether the provision 1;hereln madç was 
one for liquidated damages or whether it meant a penalty Simply, the dam- 
ages to be proved up to thé amounï 'of the penalty. ♦ ■ ♦ •' The «ôurta at 
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one time seerued to be quite strong in their views and would scarcely admit 
that there ever was a valid contraet providlng for liquidated damages. Thelr 
tendency was to construe the language as a penalty, so that nothing but the 
actual damages sustained by tbe party aggrieved could be recovered. Subse- 
quently the courts became more tolérant of such provisions, and hâve aow 
become strongly incllned to allow parties to make their own contracts, and to 
carry out their intentions, even when it would resuit in the recovery of an 
amount stated as liquidated damages, upon proof of the violation of the con- 
traet, and without proof of the damages actually sustained. • ♦ • The 
question always is, what did the parties intend by the language used? When 
such intention is ascertained it is ordinarily the duty of the court to carry 
It out." 

The rule therefore prevailing in the courts of the United States — 
and, it may be said, generally, in the state courts — is that "liquidated 
damages" may be read "penalty," and "penalty," "liquidated damages," 
according to the contraet itself and the circumstances of the case ; and 
that, when the parties hâve used the language "liquidated damages," 
the language chosen by them shall prevail in its légal meaning, unless 
the nature of the contraet and the circumstances show an intention to 
provide a penalty. 

But this contraet was executed and was to be performed in Michigan, 
and must be construed in the light of décisions of the Suprême Court 
of that state. Liverpool Ce. v. Phénix Ins. Co., 129 U. S. 397, 446, 
et seq., 9 Sup. Ct. 469, 32 L. Ed. 788; Hall v. Cordell, 142 U. S. 116, 12 
Sup. Ct. 154, 35 L. Ed. 956. Whether, in the last analysis, the rule 
in Michigan is or is not différent from that prevailing in the United 
States courts and generally, is not of importance, and we proceed to 
a considération of the question in the light thrown upon it by the dé- 
cisions of the Suprême Court of that state. 

In Jaquith v. Hudson, 5 Mich. 123 (1858), Judge Christiancy is of 
opinion that the intention of the parties is immaterial, and that the 
court will construe the contraet, whatever its language, in accordance 
with the fact, whether or not the stipulated sum wàs, under the cir- 
cumstances, a "penalty," or "liquidated damages." He said (5 Mich. 
*137): 

" * • • The actual intention of the parties. In this class of cases, re- 
lating to this point, is wholly immaterial ; and though the courts hâve very 
generally professed to base their décisions upon the Intention of the parties, 
that intention is not, and camwt he mode, the real basis of thèse décisions." 

He lays down two principles which, he says, resuit from, and recon- 
cile, the great majority of cases, both in England and in this country 
(5 Mich. *133, *134) : 

"fVrs*. The law, following the dictâtes of equity and faatural justice, in 
cases of this kind, adopts the principle of just compensation, for the loss or 
injury actually sustained; considering it no greater violation of. this princi- 
ple to confine the injured party to the recovery of less, thanto enable him, by 
the aid of the court, to extort more. It is the application, in a court of law, 
of that principle long recognized in courts of equity, which, disregardlng the 
penalty of the bond, gives only the damages actually sustained. This principle 
may be stated, in other words, to be, that courts of justice will not reeognlze 
or enforce a contraet, or any stipulation of a contraet, ciearly unjust and 
unconscionable ; a principle of common sensé and common honesty so obvi- 
ously in accordance with the dictâtes of justice and gOUnd policy, as to, make It 
ràthét mîîtter Of surprise that courtisof law had notfaivvays, àhd In àll cases, 
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adopted It to the same extent as courts of equity. And, liapplly for the pur- 
poses of justice, the tendency of courts of law seems now to be towards the 
full récognition of the principle, in ail cases. 

"This principle of natural justice, the courts of law, foUowlng courts of 
equity, hâve, in this class of cases, adopted as the law of the contract; and 
they will not permit the parties by express stipulation, or any form of lan- 
guage, hoTvever clear the Intent, to set it aside. * * *" 

He then proceeds to déclare the important qualification : 

"But the court will apply this principle, and disregard the express stipula- 
tion of parties, ohly in those cases Where it is obvious from the contract before 
them, and the whole subject-matter, that the principle of compensation has 
been disregarded, and that to carry out the express stipulation of the parties, 
would vlolate this principle, whlch alone the court recognizes as the law of 
the contract. 

"The violation, or disregard of this principle of compensation, may appear 
to the court in various ways — ^from the contract, the sum mentioned, and the 
subject-matter. • * * 

(5 Mich. *137) "The foregoing remarks are ail to be confined to that class ôf 
cases where it was clear, from the sum mentioned and the subject-matter, 
that the principle of compensation had been disregarded." 

He then calls attention to another class of cases (5 Mich. *137, *138) : 

"But, secondly, there are great numbers of cases, where, from the nature of 
the contract and the subject-matter of the stipulation, for the breach of which 
the sum is provided, it is apparent to the court that the actual damages for 
a breach are uncertaln in their nature, difticult to be ascertained, or impossible 
to be estimated wlth eertalnty, by référence to any pecuniary standard, and 
where the parties themselves are more tutimately acqualnted with ail the pe- 
cullar circumstances, and therefore better able to compute the actual or prob- 
able damages, than courts or juries, from any évidence which can be brought 
beforè them. In ail such Cases, the law permits the parties to ascertam for 
themselves, and to provide In the contract itself, the amount of the damages 
whlch shall be paid for the breach. In permltting this, the law does not lose 
sight of the principle of compensation, which is the law of the contract, but 
inerely adopts the eomputatlon or estimate o£ the damages made by the par- 
ties, as being the hest and most certain mode of ascertaining the actual dam- 
age, or what sum will amount to a just compensation. * • * 

"In this class of cases, where the law permits the parties to ascertaln and 
flx the amount of damages in the contract, the first Inquiry obviously is, 
whether they hâve done so in fact? And hère, the intention of the parties Is 
the govei-ning considération; and in ascertaining this intention, no merely 
technical effect will be given to the particular words relating to the sum, but 
the entire contract, the subject-matter, and often the situation of the par- 
ties with respect to each other andi to the subject-matter, will be considered, 
• • * And In proportion as the difflculty of ascertaining the actual damage 
by proof is greater or less, where this diÎHculty grows out of the nature of 
such damages, in the like proportion Is the presumptlon more or less strong 
that the parties Intended to flx the amount." 

This idea of compensation for the loss actually sustained, if it may 
be ascertained, and in the sum named by the parties as damages, in 
cases of such character that the loss cannot be measured by a pecun- 
iary standard, runs through ail the Michigan cases.^ In some of them 

2 Jaquith v. Hudson, 5 Mich. 123, 137 ; Daily v. litchfleld, 10 Mich. 29, 37 ; 
Davis v. Freeman, 10 Mich. 188, 190, 191, 192; Kichmond v. Robinson, 12 
Mich. 193, 201, 202; Butterfield v. Seligman, 17 Mich. 95; Rlchardson v. 
"Woehler, 26 Mich. 90 ; Trustées, «ta, v. Walrath, 27 Mich. 232 ; Myer v. Hart, 
40 Mich. 517, 523, 29 Am. Rep. SS& ; Whiting v. Village of New Baltimore, 127 
Mich. 66, 71, 86 N. W. 403 ; Lamsoa t. City of MarshaU, 133 Mich. 250, 262, 
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It is said the amount stipulated must not be excessive, unjust, uncon- 
scionable, or unreasonable ; but as late as Calbeck v. Ford, 140 Mich. 
4S, 56, 57, 103 N. W. 516, 520 (1905), the court quote at length the 
views of Judge Christiancy, and follow the quotation with the state- 
tnent: 

"This case has been frequently referred to wlth approval, and Is a clear and 
autlioritative statement of the rule as expounded by this court." 

In Ross V. Loescher, 152 Mich. 386, 388, 116 N. W. 193, 194, 125 
Am. St. Rep. 418 (1908), the court, considering the question whether 
the stipulated amount in that case was a penalty or not, ref er to Judge 
Christiancy's opinion and say : 

"But the principle is there established that courts wlll 'disregard the express 
stipulation of parties, otUy in those cases where it ia obvious f rom the contract 
before them, and the whole subject-matter, that the principle of compensation 
has been dlsrgarded.' " 

And cite to the point, Ward v. Hudson River Bldg. Co., 125 N. Y. 
230, 26 N. E. 256, to which référence will be made, and they hâve again 
given their interprétation of the rule so emphatically declared by that 
great judge : 

"In cases where it is difflcult to accurately détermine the damages which 
one party may suffer by the fallure of the other to perform his contract, the 
parties themselves may agrée upon such sum as In their judgment will be 
ample compensation for the breach." 

The application of thèse ruies to the facts in this case is not uncer- 
tain ; but, before stating our conclusion on this branch of it, considér- 
ation should be given to the effect of the interlineation, "as liquidated 
damages," and to the claim of counsel for appellee that in no event can 
the Board of Commerce itself, or its members, sustain any pecuniary 
injury from the breach of the contract. 

[4] The first of thèse invokes the application of that rule in con- 
struing contracts, which gives force to a provision in handwriting as 
against an inconsistent printed provision. Thomas v. Taggart, 209 U. 
S. 385, 389, 28 Sup. Ct. 519, 52 h. Ed. 845 ; Pike's Peak, etc., Co. v. 
Power, etc., Co., 165 Fed. 184, 92 C. C. A. 392 (C. C. A. 8). So that, 
so far as the language itself is concemed, the parties intended to write 
"liquidated damages," and the contract (the intention as indicated by 
choice of language being immaterial) must be treated as if "liquidated 
damages" only had been written. 

[5] The second must be dwelt upon at greater length, for it is true 
that neither the Board nor its members were, as such, pecuniarily in- 
jured by the failure of the company to keep its promise. It is not de- 
nied that the Board had the right to contract, but the trustée, we as- 

263, 95 N. W. 78 ; CSty of Détroit v. People's Téléphone Co., 135 Mich. 696, 98 
N. W. 745; Calbeck v. Ford, 140 Mich. 48, 55, 56, 57, 103 N. W. 516 ; Township 
of Springwells v. Détroit, etc., Ry., 140 Mich. 277, 279, 103 N. W. 700; "West- 
ern Gas Construction Co. v. Dowagiac Gas & Fuel Co., 146 Mich. 119, 109 N. 
W. 29, 10 Ann. Cas. 224 ; Powell v. Dwyer, 149 Mich. 141, 145, 146, 112 N. W. 
499, 11 L. R. A. (N. S.) 978; Boss T. Loescher, 152 Midi. 386, 388, 116 N. W. 
193, 125 Am; St Bep. 41& 
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sume, would lirait îts recovery to nominal damages only, in any event — • 
a conclusion, which, if true, would make this provision quite im- 
■material, whether it be regarded as a "penalty" or as " liquida ted dam- 
ages." Nor could the contributors to the fund recover, for, in Michi- 
gan, an unnamed third person cannot recover on a contract between 
the contracting parties, although made in his behalf. Pipp v. Rev- 
nolds, 20 Mich. 88; Knights, etc., v. Sharp, 163 Mich. 449, 128 N. W. 
786, 33 L. R. A. (N. S.) 780. 

The substance of the trustee's claim is therefore that the contract 
imposed no obligations on the company, and no one could recover for 
the company's breach ; and this, too, although the Board had power to 
make money for the city, if it had a chance to do so, as said by the 
secretary. A court of justice will go a long way in withholding its 
acquiescence in such a conclusion. The purposes of the Board and the 
subscribers were public in their nature, looking to the financial, indus- 
trial, aiid social development of the city; the increase of its impor- 
tance and prosperity, having in mind the many benefits and advantages, 
quite beyond possibility of enumeration, likely to follow the transplant- 
ing of so large a concern having an annual expenditure for pay roll in 
the amount designated. Not only would benefits resuit in a financial 
way by the expenditure of wages in the amounts of thèse pay rolls, 
though even such benefits are not susceptible of accurate measurement ; 
but the possibilities in improvement to the city in many directions are 
easily conceivable which cannot be laid up against any pecuniary stand- 
ard and which are not based on monetary considérations. Ail of thèse, 
the Board, the subscribers to the fund, and the company itself, must 
hâve had in mind as the considération which was to flow from the com- 
pliance by the company with its promises, considérations in which the 
board and its menibers and the subscribers to the fund could hâve no 
direct pecuniary interest. Thèse were the profits in the many ways 
suggested by the expenditure of the $10,000. 

The Board, in its contract, was acting in a trust capacîty. We hâve 
found no case involving the précise rights of such a Board in such a 
contract as is exhibited hère, but we think the same principle will be 
found in cases in Michigan dealing with the rights of a public board in 
contracts in which a sum was fixed and held to be "liquidated dam- 
ages," though the particular board, as such, or the municipal corpora- 
tion it represented, could in no event sufïer pecuniary damages from 
a breach. 

In Whiting v. Village of New Baltimore, 127 Mich. 66, 86 N. W. 
403, the village granted a franchise to orie Dyar for an electric rail- 
road, requiring a deposit of $2,000, to be returned upon the comple- 
tion of the road witliin the time prescribed; in default of which the 
money was to be placed in the village treasury in such fund as the 
trustées of the village might direct. The sum deposited was held to be 
"liquidated damages," the road not having been completed within the 
time agreed upon. In the opinion, it was said (page 71 of 127 Mich., 
page 405 of 86 N. W.) : 

"It may be conceded that thç, village, In Its corporate capadty, suffered no 
damages by faUure to build tbe road; but the contract was made by the cor- 
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porate offlcers for and in the interests of the Inhabltants, and for such dam- 
ages they could and did agrée with Mr. Dyar." 

So, in City of Détroit v. People's Téléphone Co., 135 Mich. 696, at 
page 698, 98 N. W. 745, at page 746, a case much like and following, 
the last cited, the court'say : 

"In that case, as in this, the municipal body, as such, suffered no damages 
by reason of the failure of the corporation to comply with the terms of its 
grant. But it was said that the contract was made by the corporate offlcers 
for and in the interest of the inhabitants. It might be added that their dam- 
ages, llkewise, would not be susceptible of proof, and this fumishes a strong 
reason for holding that the parties intended by tieir stipulation to treat such 
damages as liquidated." 

In Township of S'pringwells v. Détroit, etc., Ry. Co., 140 Mich. 277, 
at page 280, 103 N. W. 700, at page 701, a street railroad company, in 
compliance with the terms of a franchise, gave a bond to secure the 
performance of its duty under the franchise, and the amount of the 
bond was held to be liquidated damages and not a penalty ; the court 
saying : 

"To hold that the parties in this case provided for a penalty, as contended 
by défendants, Is to detetinlne that they were at much pains to do an entirely 
idle and profitless thlng. Such a construction ought not to be given to the 
agreement of the parties, if any other reasonable one is open to the court. 
The construction of a Une of railway was the prominent thlng in the mlnds 
of the parties. The weight of the rails, the gauge, the planklng at crosslngs, 
and other détails of construction, were merely the éléments which were 
descriptive of and went to make up the completed whole. The bond m suit was 
intended to enforce a substantial performance of the contract for the beneflt 
of the inhabitants of Springwells, and for that purpose provided for damages 
in default of such performance. The status of the parties, and the fact that 
otherwise no damages would be aseertainable, warrant the construction that 
the parties intended the provision, for $10,000 as liquidated damages for a 
substantial f aUure to perform the entire contract, rather than as a penalty to 
secure the exact performance of each separate provision for construction." 

It is clear enough that the mère removal of the company from 
Rochester to Ann Arbor and the construction of a new plant on the 
site provided would be of little advantage to the city of Ann Arbor. 
The purposes of the expenditure of $10,000 were for the benefits to 
be derived by the inhabitants from the continued opération of the plant, 
with the number of men contemplated by the expenditures for the 
pay rolls designated. If the plant were not operated at ail, the loss to 
those who had contributed would be the $10,000, an expenditure in 
which the community was not concerned. The community's concern, 
for which the board was contracting, was the profit to be derived, from 
the ways suggested, by the community and citizens generally, and the 
Michigan rule becomes directly applicable, because such profits were 
conjectural, highly uncertain, vague, and not measurable in dollars 
and cents. 

[6] But it is said Ihe stipulated sum being applicable to any two 
years during which the certain pay rolls were to be maintained, there 
could be a recovery of $60,000, a sum disproportionate to the actual 
loss sustained and altogether unreasonable -"nd unconscionable. We 
cannot grant this premise, and need not therefore discuss its conclu- 
225 F.— 30 



466 225 FBDHEAL REPORTER 

sion. On a complète brèach the liquidated damage would, at most, 
amount to $30,000, a figure net, as we think, unreasonable or uncon- 
scionable in view of the purposes of the contract and the nonexistence 
of any measure by which the public damages can be ascertained, they 
being too uncertain and conjectural and of a kind the law rejects when 
sought to be recovered for a breach of contract. 

Looking at the contemplated profits to the community f rom their 
monetary value only, the loss for the breach for two consécutive years 
might, so far as measurable, be a sum much larger in actual money 
than $10,000. It is true, it might be much less, ail depending upon the 
extent of the failure of the company to maintain the agreed pay roll. 
It is urged by counsel that this must be a penalty, because, rather than 
lose the $10,000 during any two-year period in which the pay roll might 
approximate the amount agreed upon, it would be to the interest of the 
company to employ help it actually did not need, and thus maintain its 
pay roll. This argument has no force, for the reason that among the 
contemplated advantages of the contract to the citizens were those 
which might resuit to the community by a going concern paying to its 
employés during a certain period a certain sum of money to be distrib- 
uted in the locality in the way wages are usually distributed. Under 
such circumstances, it was not important to citizens that the company 
employed more men than it really needed. In thèse considérations, 
the large purposes involved, through which the city would be upbuilt, 
and not susceptible of measurement in money from any standpoint, are 
given no place. The accomplishment of thèse purposes was also a 
part of the profit the inhabitants were to reap through the contract's 
fulfillment. This case is easily distinguished from O'Brien v. Illinois 
Surety Co., 203 Fed. 436, 121 C. C. A. 546 (C. C. A. 6), in which a 
bond for the performance of many things was held by this court to 
be a penalty, because it applied no matter whether the breach was tri- 
fling or substantial, while hère we hold the same amount would be due 
whether there was no pay roll for the entire two years or whether the 
pay roll for two years continued but substantially smaller than the 
stipula ted sum. The stipulated amount does not seem unconscionable 
or unreasonable in view of the purposes for which the contract was 
made. 

The New York citation (Ward v. Hudson River Bldg. Co., 125 N. 
Y. 230, 26 N. E. 256), cited in Ross v. Loescher, 152 Mich. 386, 388, 
116 N. W. 193, 125 Am. St. Rep. 418, is only of importance in its re- 
lation to the claim of the appellee that the stipulated amount is dispro- 
portionate to the loss sustained. The finding that the amount is nei- 
ther unconscionable nor unreasonable would seem to dispose of that 
claim. But the case is referred to hère only because it was discussed 
at length in Sun Print. & Pub. Ass'n v. Moore, 183 U. S. 642, at pages 
668, 669, 22 Sup. Ct. 240, at page 251 [46 L. Ed. 366], in which then 
Mr. Justice White said : 

"The meaning of the court is made clear by the foUowlng statement, appear- 
ing on the same page with the above excerpt: 'We may, at most, say that 
where they hâve stipulated for a payment in liquidation of damages, which 
are in their nature uncertain and unascertainable with exactness, and may be 
dépendent upon extrinsic considérations and circumstances, and tlie amouQt 
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Is not, on the faoeof the contract, ont of ail proportion to the probable loss, 
it wlU be treated as liquldated damages.' " 

From thèse cross-references it may be assumed that tHe Suprême 
Court of the United States, the Suprême Court of Michigan, and the 
Court of Appeals of New York, agrée that it is only whén the stipu- 
lated amount is, upon the face of the contract, eut of ail proportion to 
the probable loss, that it will be treated as a "penalty," and not as "liq- 
uidated damages," even if designated by the parties to be the latter. 
The face of this contract makes no such disclosure. 

[7] It is urged further that the stipulation was only collatéral to the 
object of the contract, and hence intended to secure performance and 
not to compensate loss. This cannot be, because the maintenance of 
the agreed pay roll was, on the part of the board, the main purpose of 
the contract. 

The Board lays the damage in $10,000 on the theory that the consid- 
ération failed. The total damage, however, was not that sum, but the 
loss of the advantage which would accrue by the expenditure of the 
$10,000. It, of course, can only recover the stipulated sum. 

The trustée relies much on Davis v. Freeman, 10 Mïch. 188, but we 
think he is not justified in doing so. There Davis and IngersoU con- 
tractéd with Freeman to draw, during the f oUowing winter, ail the pine 
timber on a certain lot of land at $1.50 per 1,000 feet, for which they 
were to be paid in necessary supplies up to $1 per thousand feet, as 
fast as the logs were barked, inspected and scaled, Freeman to fur- 
nish enough supplies to begin the work in advance of the barking of 
any logs, "it being understood that the advance is to be part of the one 
dollar payment, and the balance, fif ty cents per thousand feet, to be paid 
in money when this contract is completed, it being understood that the 
balance kept back is to secure the completion of this contract ; and it is 
hereby agreed between the parties that the fifty cents per thousand feet 
is settled, fixed and liquidated damages, in case this contract is not 
completed by said iîrst party." Davis and IngersoU failed to draw ail 
the timber. In Freeman's suit against them, one of the questions was 
whether 50 cents per thousand feet was to be regarded as stipulated 
damages or in the nature of a penalty for not completing the contract. 
It was held that the stipulation was, in itself, a "penalty," and was not 
by way of compensation, because, it is to be inferred, the damage for 
the nonperformance by the défendants was such loss as might be shown 
by proof. This pertinent remark was made in the opinion (10 Mich. 
191) : 

"If the contract had provided for the payment of fifty cents per thousand 
feet as liquldated damages for the timber not drawn, the case would be alto- 
gether différent." 

Whatever may be said of that case, it does not in the least négative 
the rule so clearly stated and consistently foUowed in Michigan; for 
the contract under discussion gives no opportunity, upon its breach, 
for the proof of any actual damage. For its breach, the community in 
whose behalf it was made would, except for the stipulation, lose its 
contemplated fruits, and the provision for the payment of a stipulated 
sum has no meaning. 
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We hold that the stipulated sum in this contract means "liquidated 
damages." 

[8] Is the claim provable in bankruptcy? 

The contract is executory. The time for its completion would ripen 
long after the date of the company's bankruptcy. If the company had 
itself made compliance with its agreement impossible, or had repudiated 
its agreement, there is no doubt that the doctrine of anticipatory breach 
would hâve been applicable and the board could hâve elected to defer 
suit until the time of performance had elapsed, or could hâve sued at 
once for the breach. This doctrine was established in Roehm v. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, ^14 L. Ed. 953, in which the English and 
American cases are reviewed ; was declared by this court in Weber v. 
€rand Lodge, 169 Fed. 522, 533, 95 C. C. A. 20, in El Paso Cattle Co. v. 
Stafiford, 176 Fed. 41, 47, 99 C. C. A. 515 ; was reaffirmed in The Eliza 
Lines, 199 U. S'. 119, 129, 26 Sup. Ct. 8, 50 L. Ed. 115, 4 Ann. Cas. 
406, and in Citizens' Bank v. Davisson, 229 U. S. 212, 224, 33 Sup. Ct. 
625, 57 L. Ed. 1153, Ann. Cas. 1915A, 272; and is the settled law in 
the United States and in England. 

This rule is held to apply also to cases in which, by reason of bank- 
ruptcy, disability to perform results. In the case In re Neflf, 157 Fed. 
57, 61, 84 C. C. A. 561, 28 L. R. A. (N. S.) 349, it was said by Mr. Jus- 
tice Eurton, then a judge of this court: 

"Bankruptcy is a complète disablement from performance and tlie équiva- 
lent of an out and out répudiation, subject only to the right of the trustée, at 
îiis élection, to rehabilitate the contract by performance." 

He cited In re Swift, 112 Fed. 315, 50 C. C. A. 264 (C. C. A. 1), and 
In re Pettingill (D. C.) 137 Fed. 143, in which Judge Putnam and 
Judge Lowell, respectively, expressed the same opinion. In thèse cases 
the authorities are carefully collated and considered. In the case In 
re Swift, there was an executory contract to deliver certain stocks at a 
future time on demand. No demand was made. In the case In re 
Pettingill, there was a contract to purchase stock at par at a time 
specified. In the case In re Ne£f, the bankrupt was one of the makers 
of promissory notes payable in a certain sum at a future date. In those 
cases, as in this, the pétition in bankruptcy was filed bef ore the time of 
performance, the bankruptcy proceedings were involuntary; and the 
adjudication was made at the date subséquent to the filing of the péti- 
tion. 

The trustée claims that, whatever the rights of a creditor upon an 
anticipatory breach might amount to otherwise, they are of no value 
hère laecause, under the forms of proof prescribed by the Suprême 
Court of the United States in cases of bankruptcy, it is required (Form 
No. 31 [89 Fed. xlii, 32 C. C. A. Ixvi]) that the creditor shall set forth 
upon oath that the person against whom the pétition in bankruptcy lias 
been filed "was at and before the filing of said pétition, and still is, 
justly and truly indebted to" the creditor; and, since the debt did not 
accrue before bankruptcy, and only accrued because of bankruptcy,! it 
cannot be proved. He cites to the point Zavelo v. Reeves, 227; U. S. 
625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664, to which 
référence will be made. 
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We hâve found the sum stipulated to be "liquidated damages," a 
fixed, certain sum, the right to recover which accrued to the board upon 
the bankruptcy of the company. That right did not strictly exist "be- 
fore" the filing of the pétition, though it did exist and accrued at that 
time. The question is not new. It was dealt with by Judge Lurton, 
Judge Putnam, and Judge Lowell in the cases referred to. judge Lur- 
ton says : ' 

"It is sufficient that a claiin becomes provable as a conséquence of bank- 
ruptcy. The rlght to sue for and recover damages then accrues." 

He quotes f rom Judge Lowell's opinion : * 

"For admission to proof, however, the claim need not arise before bank- 
ruptcy, nor need the contract be broken theretofore. It is sufficient for 
proof If the breach of contract and bankruptcy are coïncident" 

Judge Putnam says : "* 

"The trustée maintains that the form of proof prescribed by the Suprême 
Court requires that it should state that the debt proved existed 'at and be- 
fore the flllng' of the pétition for adjudication of bankruptcy ; but, in vlew 
of the statute, this must be construed, as is commonly done, to give such 
effect to the word 'and' that it may read either 'or' or 'and,' as circumstances 
may require. * * • There can be no question that it is sufficient if the 
debt existed at the point of time of the filing of the pétition In bankruptcy." 

Section 63a of the Bankruptcy Act enumerates the kinds of debts 
which may be proved and allowed against the bankrupt's estate : 

"(1) A fixed liabllity, as evidenced by a judgment or an instrument in writ- 
Ing, absolutely owing at the time of the filing of the pétition against him, 
whether then payable or not, * * * ; (4) founded upon an open account, 
or upon a contract express or impUed." 

If, as we hâve found, bankruptcy is an anticipatory breach and the 
right to sue is coincident with the bankruptcy, it would seem that the 
fixed sum can be proved either under subdivision 1 or under subdivision 
4. It is hère that Zavelo v. Reeves becomes applicable ; . and it makes 
against the trustée. It was said by Mr. Justice Pitney (pages 630 and 
631 of 227 U. S., page 367 of 33 Sup. Ct., 57 L. Ed. 676, Ann. Cas. 
1914D, 664), referring to section 63 : 

"Of the several classes of liabilities, those in clauses 1, 2 and 3 are in 
terms described as existing at or before the filing of the pétition." 

"Clause 4," he says, "descrlbes simply debts that are 'founded upon an open 
account, or upon a contract express or implied,' not in terms referring to the 
time of the inceptlon of the indebtedness. But, readlng the whole of section 
63, and considering it in connection with the spirit and purpose of the act, we 
deem it plain that the debts founded upon open account or upon contract, ex- 
press or implied, that are provable under section 63a — i include only sucii a < 
existed at Oie time of the filing of the pétition In bardiruptoy." 

Fbllowmg thèse statements, he says, that in the promulgation of the 
gênerai orders and forms in bankruptcy, including form 31, the court 
in effect adopted the construction of section 63 embodied in the quota- 
tion last made. From this it would seem that 4 is broad ènough to 

ï In re Neff, 157 Fed. 61, 62, 84 C. C. A. 561, 28 h. R. A. (N. S.) 349. 

* In re, Petti-nglU 1 1). C] 13T Fed. 143, 146. 

» In re Swift, 112 Fed. 315, 321, 50 C. C. A. 264, 
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let in such a claim as this, and ;1 is not so narrow as to exclude it ; for 
the claim, as we hâve seen, became an enforceable debt coïncident with, 
and therefore at, the date of bankruptcy. Without deciding however, 
that the case cornes within section 1 (Comp. St. 1913, § 9586),^ we hold 
that it is clearly covered by section 4 (section 9588). 

The case does not call for a considération of the question of the 
provability of a claim under a lease for rent coming due after bank- 
ruptcy, discussed by Judge Warrington in Courtney v. Fidelity Trust 

Co., 219 Fed. 57, C. C. A. , and upon which the authorities are 

at variance ; for there are contingencies which may, after bankruptcy, 
affect the stipulated amount to be paid as rent under a lease, which 
are not pertinent to this case, or to the others cited holding an execu- 
tory contract for the payment of money to be broken by bankruptcy. 

[9] But it might by urgéd that, since, in involuntary proceedings, the 
bankrupt is not necessarily dispossessed of his property or prevented 
from carrying on his business until the adjudication in bankruptcy, 
there could be no breach brought about by, and existing at the time of, 
the fàling of the pétition in bankruptcy; and that the breach could not 
arise until, by adjudication, the debtor was declared to be a bankrupt. 

We think such a contention could not prevail. The pétition in bank- 
ruptcy necessarily sets forth an act of bankruptcy which must exist 
before the filing of the pétition. The adjudication finds the averment 
in that behalf to be true, and necessarily as of the time it was made. 
The adjudication is but declaratôry of the truth of the allégations of 
the pétition and finds that the debtor V/as at that time bankrupt. 

It is said in Acme Harvester Co. v. Beekman Lum. Co., 222 U. S. 
300, 307, 32 Sup, Ct. 96, 99, 56 L. Ed. 208, by Mr. Justice Day: 

"The filing of the pétition is an assertion of jurisdlctlon with a view to the 
détermination of the status of the bankrupt and a settlement and distribution 
of his estate. The exclusive jurisdlction of the bankruptcy court Is so far In 
rem that the estate is regarded as in custodia legia from the flling of the 
pétition. It is true that under section 70a of the Act of 189S (Comp. St. 1913, 
§ 9654) the trustée of the estate, on his appolntment and qualification, Is vest- 
ed by opération of law with the tltle of the bankrupt as of the date he was 
adjudlcated a bankrupt, but there are many provisions of the law which show 
its purpose to hold the property of the bankrupt intact from the time of the 
filing of the pétition, in order that It may be admlnlstered under the law If an 
adjudication in bankruptcy shall foUow the beginnlng of the proceedings." 

In Everett v. Judson, 228 U. S. 474, 478, 33 Sup. Ct. 568, 569, 57 
h. Ed. 927, 46 L. R. A. (N. S.) 154, Mr. Justice Day says: 

"Whlle It is true that section TOa provides that the trustée, upon his ap- 
polntment and qualification, becomes vested by opération of law with the title 
of the bankrupt as of the date he was adjudged a bankrupt, there are other 
provisions of the statute which, we think, évidence the intention to vest in 
the trustée the title to such property as it was at the time of the flling of 
the pétition." 

A receiver may be appointed pending the hearing on an involuntary 
pétition, "in case the courts shall find it absblutely necessary, for the 
préservation of estâtes, to take charge of the property of bankrupts 

« See Oobb v. Overman, 109 Fed. 65, 48 C. C. A. 223 (C. C. A. 4), and cases 
there cited. In this case also the pétition was involuntary. 
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aîter the filing of the pétition and until it is dismissed or the trustée is 
qualified." Section 2, Bankruptcy Act (Comp. St. 1913, § 9586). No 
attachment in the interval between filing the pétition and the adjudica- 
tion may be leyied upon the bankrupt's estate. Acme Harvester Co. v. 
Beekman Lum. Co., 222 U. S. .300, 307, 32 Sup. Ct. 96, 56 L. Ed. 208; 
Jones V. Springer, 226 U. S. 148, 155, 33 Sup. Ct. 64, 57 L. Ed. 161. 
The particular point need be pursued no further than to say that it 
is not the adjudication which créâtes the condition, the existence of 
which makes the Bankruptcy Act applicable. The adjudication fixes 
the status theretofore existing as alleged in the pétition. If the court, 
by its adjudication, finds upon the pétition and proof, or by consent, as 
in this case, the condition of bankruptcy existed, then bankruptcy en- 
sues necessarily as of the date of the filing of the pétition. As said 
before, the Neff Case, the Pettingill Case, and the Swift Case were also 
instituted by involuntary pétition. It so appears in the reports of the 
décisions in the two cases last named and is shown by the record in 
the Nefï Case. This question was ref erred to only in the Swift Case. 
It was there said by Judge Putnam (page 321 of 112 Fed., 50 G. C. A. 
264): 

"The contract rlpened slmultaneously wlth the beglnnlng of the proceedings 
in bankruptcy, as the conséquence thereof In connection wlth the adjudication 
which foUowed. Of course, as everythlng related back to the flllng of the 
pétition, the ripenlng of the daim did not occur before it was flled, nor after- 
wards, but slmultaneously wlth it, as already said. Oonsequently, by neces- 
sary effect, there was created and existed, when the proceedings commenced, 
a provable claim." 

We think the rule of anticipatory breach is applicable to the facts in 
this case, and that it requires the conclusion that the company's agree- 
ment was broken at the time the pétition in bankruptcy was filed. 

From ail of thèse considérations, it foUows that the claim of the 
Board of Commerce was provable, and was proved, in the liquidated 
sum of $10,000, and should be allowed. 

The judgment below must therefore be reversed, with costs against 
the appellee, and the cause remanded for proceedings necessary to the 
allowance of the claim. 



COTTER V. COTTBR. 

(Circuit Court of Appeals, Ninth Circuit. August 9, 1915.) 

No. 2532. 

1. Divorce <g=»3 — Jueisdiction or Aj^ebican Courts. 

When the American colonies and the states of the Union adopted the 
common law of England, they dld not adopt the ecclèsiastical law per- 
talnlng to marriage and divorce, so that, in the absence of constitutional 
provision or express législation, no AmerlcaU: tribunal bas jurisdiction to 
grant a divorce. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. S 4; Dec. Dlg. 
<S=»3.] 

^=3FoT other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexe» 
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2. DivoECE <S=»331 — JuRiSDicTiON OF State Court— Allégation ik Action on 

Deckee, Awarding Alimony. 

In an action In the territory of Alaska on a decree of the superlor court 
of the State of Washington awarding alimony In a divorce suit, the allé- 
gation of the complaint that such court was one of gênerai jurisdictlon 
was sufllclent to sustain the action, as showing that the court had juris- 
dictlon to grant divorces, since jurisdictlon to grant divorces Is so gen- 
erally conferred upon courts of gênerai Jurisdictlon In the United States 
that it is the exception and not the rule that such courts hâve no juris- 
dictlon over such causes. 

[Ed. Note.— For other cases, see Divorce, Cent Dlg. §§ 841, 842 ; Dec. 
Dig. <®=>331.] 

3. DivoBCE <S=331 — JxjEisDicTioN or State Court— Allégation in Action on 

Decree Awarding Alimony— Supficiency. 

In an action in the territory of Alaska, on a decree of the superior court 
of the State of Washington awarding alimony In a divorce suit, the com- 
plaint, alleging that the court was empowered, under the laws of the state, 
to grant permanent alimony, cltlng the clause of the statute relied on, 
also alleging that the court was of gênerai jurisdictlon, stated a cause of 
action as agalnst the objection that it dld not show that the state court 
had jurisdictlon to grant divorces. 

[Ed. Note. — For other cases, see Divorce, Cent Dlg. §§ 841, 812; Dec. 
Dig. <S=»331.] 

4. Divorce <St=>331 — Alimony— Suit to Recovee— Jueisdiction of De^keeinq 

Court. 

In an action on a decree of a state court awarding permanent alimony, 
the plaintiff falls if the proof does not sustain the jurisdictlon of the 
state court in divorce cases. 

[Ed. Note.— For other cases, see Divorce, Cent Dig. §§ S41, 842; Dec. 
Dig. <®=3331.] 

5. Divorce <S=:»241 — Alimony— Jurisdiction op Washington Superior Court. 

TJnder Ballinger's Ann. Codes & St. Wash. § 5723, providing that in 
granting a divorce the court shall make équitable disposition of the prop- 
erty of the parties, having regard to their respective merits, and the con- 
dition in which they will be left by the divorce, the superlor court of the 
state of Washington had power to award permanent alimony in the form 
of monthly payments for the support and maintenance of the wife. 

[Ed. Note.— For other cases, see Divorce, Cent Dig. §§ 679, 080, 690; 
Dec. Dig. (S=241.] 

6. Divorce <©=331 — Alimony— Suit on Deceim in Anotheb Jueisdiction. 

A decree awarding alimony payable in future Installments coustitutes 
a proper basls for suit in another jurisdiction under the "full faith and 
crédit" clause of the fédéral Constitution, unless the right to receive the 
alimony Is so discretionary with the court renderlng the decree that evea 
in the absence of application to modify it, no vested right in the pay- 
ments exists. 

[Ed. Note. — For other cases, see Divorce, Cent. Dlg. §| 841, 842; Dec. 
Dig. <S=»331.] 

7. Divorce iS=>245 — Alimony— Modification of Decree— Power of Coubts. 

In the state of Washington, whlle the court may permanently discon- 
tinue, until further order, alimony granted in monthly installments, it 
may not modify a decree as to installments past due and unpaid. 

[Ed. Note. — For other cases, see Divorce, Cent. Dig. §§ 691-695; Dec. 
Dig. <S=»245.] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Fred M. Brown, Judge. 
Action at lavv by Sadie Cotter against Frank J. Cotter. From dis- 

4=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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missal of the cause upon sustention of demurrer to the complaint, 
plaintifF prosecutes error. Reversed and remanded, with directions to 
overrule the demurrer. 

Thls is an action Instltuted in the District Court for tlie Territory of Alaska, 
Third Division, based upon a decree for alimony rendered in the superior court 
of tlie state of Washington for King county. Among the allégations In the 
complaint are the foUowiug: "That said decree further provided and ordered 
that the défendant pay to the plaintiff, as permanent alimony, the sum of 
$50 per month, the same to be paid on the Ist day of each and every month 
from the date of the entry of said decree. That said decree further provided 
that the défendant should pay certain outstanding indebtedness incurred by 
the plaintifC in the sum of $750. That no part of same has been paid except 
the sum of $120, and there is novv> due and ovFing from the défendant to the 
plaintifE the sum of $630, together with interest thereon at the rate of 8 per 
cent. (8%) per annum from date untll paid. That the défendant has not paid 
said alimony or any part thereof, and there is now due and oviring on account 
of the same, from the défendant to the plaintiff, the full sum of $650, to- 
gether with interest thereon at the rate of 8 per cent, per annum from date 
until paid. * • ♦ xhat said superior court for King county, in the state 
of Washington, is duly empowered and aùthôrized under the laws of said state 
to grant permanent alimony, as provided by said decree, a copy of the statutes 
of the state of Washington relative thereto being as follows, and hereby made 
a part of this compla'int: 'In granting a divorce, the court shall also make 
such disposition of the property of the parties as shall appear just and équi- 
table, having regard to the respective merits of the parties, and to the condi- 
tion in which they will be left by such divorce, and to the party through 
whom the property was acquired, and to the burdens imposed upon it for the 
beneflt of the children, and shall make provision for the guardianship, custody, 
and support and éducation of the minor children of such marriage.' " The 
prayer is for $1,280, and interest thereon at 8 per cent. ; that défendant 
be requlred to pay a reasonable sum into court to defray the expenses of the 
action and for counsel fées, and for further relief. A demurrer was inter- 
posed to the complaint, assigning as reasbhs therefor that the court has no 
jurisdiction of the subject-matter, that the plaintiff has no légal capacity to 
sue, and that the complaint does not state f acts sufficient to constitute a cause 
of action. Thls was sustained, and, the cause having been dismissed, plain- 
tiff prosecutes error. 

John Lyons and E. E. Ritchie, both of Valdez, Alaska, and Thomas 
R. Lyons and Ira D. Orton, both of Seattle, Wash., for plaintiff in 
error. 

S. O. Morford, of Seward, Alaska, for défendant in error. 

WOLVERTON, District Judge (after stating the facts as above). 
In support of the demurrer, the défendant in error insists that the 
complaint is defective in that it does not show that the superior courts 
of the state of Washington hâve jurisdiction to grant divorces. 

[1-4] Fornierly in England the ecclesiastical courts possessed ex- 
clusive jurisdiction over matrimonial causes, and such was the case at 
the time of the adoption of the American Constitution. Ecclesiastical 
courts hâve not been established in this country, and when it is said 
that the colonies and the states of the Union adopted the common 
law of England, it is not true that they adopted the ecclesiastical 
law pertaining to marriage and divorce, or the power incidental there- 
to of granting divorces in any form. Hence it is affirmed on authority 
that, in the absence of constitutional provision or express législation, 
no American tribunal has jurisdiction to grant a divorce. 14 Cyc. 
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581, 582; 9 Am. & Eng. Enc. of Law (2d Ed.) 739. But we think 
it will not be gainsaid that the jurisdiction to grant divorces is so 
generally conferred upon the courts of gênerai jurisdiction in. this 
country that it is the exception and not the rule that such courts are 
without jurisdiction pertaining to such causes, and it would seem that 
the allégation that the Washington court is a court of gênerai juris- 
diction is sufficient to sustain thè action. If this position be questioned, 
the ninth paragraph of the complaint does allège that the Washing- 
ton court was empowered, under the laws of the state, to grant per- 
manent alimony, citing the clause of the statute relied upon. Under 
this clause, as we shall presently see, the court did possess the au- 
thofity to grant the alimony now sought to be recovered. In view of 
this paragraph, looking to the complaint as a whole, there can be no 
doubt that it states a cause of suit as against the spécifie objection. 
Of course, if the proof should not sustain the jurisdiction in divorce 
causes, the plaintifF must fail, but not for the reason that the com- 
plaint does not state a cause of suit. 

It is further urged that the superior court of Washington was 
without power or authority to grant alimony to the plaintiff, and that, 
even if it had such power, the decree rendered was not such a one 
as suit could be maintained upon in another jurisdiction, because the 
decree or judgment is not for any sum certain, but for alleged ali- 
mony, payable in the future by installménts. 

[5] Answering thèse contentions in the order stated, it may be 
premised that the statute of Washington provides, as alleged in the 
complaint, that: 

"In granting a divorce, the court shall also make such disposition of the 
property of the parties as shall appear just and équitable, havlng regard to 
the respective merits of the parties, and to the condition in which they wlU 
be left by such divorce, and to the party through whom the property was ac- 
qulred, and to the burdens imposed upon it for the beneflt of the children, and 
shall make provision for the guardianship, custody, and support and éduca- 
tion of the mlnor children of such marriage." 2 Ballinger's Codes & Statutes, 
§ 5723. 

Construing this statute, the court upheld a decree of the superior 
court awarding to the plaintiff $20 per month alimony and $50 at- 
torney's fee. In re Cave, 26 Wash. 213, 66 Pac. 425, 90 Am. St. Rep. 
736. Remarking upon the efïect of this décision, the court in a 
later case (Mahncke v. Mahnckcj 43 Wash. 425, 426, 86 Pac. 645, 646), 
says : 

"We hâve heretofore held that Bal. Code, § 5723 (P. C. § 4637)"— being the 
section above quoted — "confers upon courts of this state power to award per- 
manent alimony in the form of monthiy or annual payments for support and 
maintenance." 

See, also, Markowski v. Markowski, 44 Wash. 594, 87 Pac. 914; 
Claiborne v. Claiborne, 47 Wash. 200, 91 Pac. 763 ; Ramsdell v. Rams- 
dell, 47 Wash. 444, 92 Pac. 278. 

There would seem to be no further question respecting the court's 
power to grant alimony in divorce proceedings in the state of Wash- 
ington. 
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[6] Respecting the remaining contention, it has been Judicîally set- 
tled by the Suprême Court that a decree awarding alimony payable; 
in future installments constitutes a proper basis for suit in another 
jurisdiction, under the "full faith and crédit" clause of the fédéral 
Constitution, unless the right to receive the alimony is so discretion- 
ary with the court rendering the decree that, even in the absence of 
application to modify the decree, no vested right exists. Sistare v. 
Sistare, 218 U. S. 1, 30 Sup. Ct. 682, 54 L. Ed. 905, 28 L. R. A. (N. 
S.) 1068, 20 Ann. Cas. 1061 ; Barber v. Barber, 21 How. 582, 16 
L. Ed. 226; Lynde v. Lynde, 181 U. S. 183, 21 Sup. Ct. 555, 45 L. 
Ed. 810. 

[7] In Washington, while the court may discontinue alimony per- 
manently where granted in monthly installments until further order of 
the court (Mahncke v. Mahncke, supra), it may not modify a decree 
as to installments of alimony past due and unpaid (Harris v. Harris, 
71 Wash. 307, 128 Pac. 673; Beers v. Beers, 74 Wash. 458, 133 
Pac. 605). 

Thèse considérations lead to a reversai of the judgment, and the 
cause will be remanded, with directions to the court below to over- 
rule the demurrer, and for such other proceedings as may seem prop- 
er, not inconsistent with this opinion. 

It should be further stated, in order that thére may be no misUn- 
derstanding, that the Alaska court, exercising jurisdiction respecting 
the action to recover on this judgment, is not exercising jurisdiction 
relative to divorce proceedings, and has no power to require the de- 
fendant to pay into court plaintifif's expenses attending the cause, or 
counsel fées, as prayed. Whatever costs she is entitled to must follow 
the judgment recovered if she is successful. Barber v. Barber, supra. 



HILIi COUNTY V. SHAW & BORDEN CO. 

(Circuit Court of Appeals, Klnth Circuit August 9, 1915.) 

No. 2520. 

1. COUNTIES <S=>113 CONTKACTS FOB SUPPLIE3— STATDTES. 

Kev. Codes Mont. § 2887, requlring the county commlssloners to con- 
traet witli a newspaper of gênerai circulation publlshed withln the county 
for the county prlntin^, Including blanks and blank books, is a prohibi- 
tion against contractlng with any other than a newspaper of the county, 
and any contract in dérogation thereof is vold. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §i 174^180; Dec. 
Dlg. (©=»113.] 

2. CoNTBACTS <Sx=138 — iNVALiDrrsr— QtJANTTJM Mebuit— Teoveb. 

Where a contract for the purchase of property whlch has been convert- 
ed by the buyer is merely malum prohibltum and did not eontravene pub- 
lic poliey, and no penalty was imposed for a violation of the statute, there 
could be a recovery on a çtuantum meruit or of the property itself or in 
trover. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 681-700 ; Dec 
Dig. <S=»138.] 

^ssFoT otbei' cases see same tapie & {CS^^-MUMBER In ail Key-Numbered Digeats & Indexe» 
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8. COUNTIES <S=»129 — CONTRACTS FOR SUPPLIES— LiABILITT. 

A county which, without complying with a statute directlng the county 
coinmissioners to contract wlth some newspaper of gênerai circulation 
published in the county for supplies, procures supplies for keeping county 
records elsewhere and appropriâtes them, is liable for conver^siou therèof 
independent of the contract 

[Ed. Note. — For other cases, see Counties, Cent Dig. § 197; Dec. Dîg. 
<S=>129.] 

In Error to the District Court of the United States for th€ District 
of Montana ; George M. Bourquin, Judge. 

Action by the Shaw & Borden Company against Hill County. There 
was a judgment for plaintiff, and défendant brings error. Affirmed. 

Thls is an action for conversion of certain books and other property, which. 
Hill county proeured of Shaw & Borden Company, a corporation, défendant 
in error, for use by the county for keeping its records and carrying on the 
public business pf the county. The books and property were proeured from 
Shaw & Borden Company unàçp a subcontract with one B. B. Weldy, who was 
under contract wlth the county to furnish them. The complaint sets up the 
fact that the county entered into a contract in writing with Weldy, proprletor 
and pnblisher of a newspaper which had been published in the county for 
more than six months prier thereto, for fumlshlng such books and property, 
and that the Shaw & Borden Company agreed with Weldy to sell, furnish, and 
dellver to the county the property in question. It is f urther alleged : 

"That this plaintiff hiis never owned nor published a newspaper and bas 
never owned nor operated a prlntlng establishment in the state of Montana, 
by reason of which the said défendant asserts and claims that the said Weldy 
was prohiblted by section 2897 of the Revlsed Codes from subletting his said 
contract with Said county, or any portion thereof to this plaintiff and from 
contractlng and agreeing with this plaintiff to furnish and deliver the said 
books and other property so described in Exhibit A to said county, and dé- 
nies any liability or obligation to pay this plaintiff or said Weldy for said 
books or other property or any part thereof, and has refused and still refuses 
to pay any amount whatsoever therefor." 

Then follow allégations of ownersWp in Shaw & Borden Company, value, 
and conversion by the county, and prayer for judgment for the value of the 
property. 

C. A. Spaulding, of Helena, Mont., and L. V. Beaulieu and Victor R. 
Griggs, both of Havre, Mont, for plaintiff in error. 

John B. Clayberg, of San Francisco, Cal., and Gunn, Rasch & Hall, 
of Helena, Mont, for défendant in error. 

Before GILBERT and ROSS, Circqit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after statipg the facts as above). 
[1] The statutory provision of which it is alleged the contract of the 
défendant in error is in violation is as follows (we quote from appel- 
lant's brief, as its correctness is not questioned) : 

"It is hereby made the duty of the county commissioners of the several 
counties of the state of Montana to contract with some newspaper of gênerai 
circulation, published within the county, and having been published continu- 
ously in such county at least slk months immedlately preceding the awarding 
of such contract to do and perform ail the printing for which said counties 
may be chàrgeable, Including ail légal advertislng required by law to be made, 
blanks, blank books, and officiai publications, at not exceediug the foUow- 
ing priées: * * * AH nevvspapers which may receive any contract for 
printing under this act which may not be able to exécute any part of such 

^zx>FoT other cases see same topic à KEY-NVMBER lu ail Key-Numbered Sigests & Indexes 
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contract shall be required to sublet such contract or portion to some news- 
paper or printlng establishment wltliin the state, which may be compétent to 
exécute such work, at not to exceed the rates herein mentioned." 

This statute has been held to be constitutional and valid by the Su- 
prême Court of Montana in a case involving the validity of the very 
contract vvhich défendant in error seeks to disavow for the purpose of 
recovery in the présent action. Hersey v. Neilson et al., 47 Mont. 132, 
131 Pac. 30, Ann. Cas. 1914C, 963. 

The cont«ntion presented hère is that, notwithstanding the illegality 
of such contract, the plaihtifï is entitled to recover the property deliv- 
ered to the county, or rather the value thereof ; the county having con- 
verted the same to its own use. 

It will be premised that the plaintifï's contract was and is illégal 
and void because prohibited by law. The law requires the commission- 
ers of the county to contract with some newspaper of the county, and 
the newspaper contracted with to sublet, if at ail, to some newspaper of 
the state. The requirement is a prohibition against contracting with 
any other parties than those specifîed, and any contract in dérogation 
thereof is nugatory and void. 

"The gênerai princlple," says the Suprême Court of California, "is well 
establlshed that a contract founded on an illégal considération, or which is 
made for the purpose of furthering any matter or thing prohibited by statute, 
or to aid or assist any party therein, is void. This rule applies to every con- 
tract which is founded on a transaction malum in se, or which is prohibited 
by statute, on the ground of public policy." Swanger v. Mayberry et al., 59 
Cal. 91, 94. 

And the Suprême Court of the United States has expressed itself 
thus : 

"The principle is not new; but, on the contrary, It has been frequently 
announced, commencing in cases considerably over a hundred years old. It 
was said by Lord Mansfield, in Holman v. Johnson, 1 Cowper, 341, decided 
in 1775, that: 'The objection that a contract is immoral or Illégal as between 
the plalntiff and défendant sounds at ail times very 111 In the mouth of the 
défendant. It is not for his sake, however, that the objection is ever allowed; 
but it is founded in gênerai principles of policy, which the défendant has the 
advantage of, contrary to the real justice, as between him and the plalntiff, 
by accident, if I may so say. The princlple of public policy is this: Ex 
dolo malo non oritur aetio. No court will lend its ald to a man who founds 
his cause of action upon an immoral or an illégal act.' The cases upholding 
this doctrine are numerous and emphatic. Indeed, there is really no dispute 
conceming it." PuUman's Car Co. v. Transportation Co., 171 U. S. 138, 150, 
18 Sup. et. 808, 43 L. Ed. 108. 

[ï] It is a doctrine of the courts, however, now well established, 
that sanction will be given a cause of action proceeding as for quantum 
meruit, or for recovery of property or in trover, where the property 
has been converted, aside from the contract and indépendant thereof, 
where the contract is merely malum prohibitum, not malum in se nor 
involving moral turpitude, and does not contravene public policy, and 
where the statute imposes no penalty for its infraction. This upon the 
principle that the courts will always try to do justice between the par- 
ties where they can do so consistently with adhérence to law. Thus it 
was held, in City of Concordia v. Hagaman et al., 1 Kan. App. 35, 41 
Pac 133, that : 
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"In the absence of a pénal prohibitive statute, on grounds oif public policy 
alone, an express contract entered into between the mayor and council o( a 
city of the second class and one who is at the time a councilman of such city, 
for the performance of services for the city, will not be enf orced. Such con- 
tract, while not absolutely void, may be avolded by the city, at will, so long 
as it remains executory ; but when It was entered into in good faith, vras for 
the doing of lawful and necessary work for the city, and has been, without 
objection, fully executed, the city receiving and retaining the beneflt thereof, a 
recovery may be had on the quantum merult for what the services were rea- 
sonably worth." 

See, also, Brown v. City of Atchison, 39 Kan. 37, 17 Pac. 465, 7 Am. 
St. Rep. 515. 

Pelosi V. Bugbee, 217 Mass. 579, 105 N. E. 222, présents a case where 
a peddler made sale of a diamond ring to a party, under a conditional 
contract. The ring was subsequently pkdged to a pawnbroker. The 
contract not having been compHed with, the peddler sued to recover the 
property. It was contended that he, being without a lioense when he 
sold the ring, could not recover. The action was not upon the contract, 
but independent thereof, and for the property, and it was said by the 
court : 

"It Is clear upon principle and authorlty that, while the plalntlff cannot 
enforce the illégal contract, he may maintain an action for conversion." 

Parkersburg v. Brown, 106 U. S. 487, 503, 1 Sup. Ct. 442, 455 (27 
L. Ed. 238), was a case for recovery against the city of certain realty 
which had been conveyed to a trustée as security for a loan by the issu- 
ance of bonds, which bonds it proved the city had no authority to issue, 
because the act under which the city authorities proceeded was declared 
unconstitutional. Of this state of the case the court said: 

"There was no illegality in the mère putting of the property by the O'Briens 
In the hands of the city. To deny a remedy to reclaim it is to give elïect to 
the Illégal conti'act The illegality of that contract does not arise from any 
moral turpitude. The property was transferred under a contract which was 
merely malum prohibltum, and where the city was the principal oflEender. In 
such a case the party receiving may be made to refund to the person from 
whom it has received property for the unauthorlzed purpose, the value of that 
which It has actually received." 

So it was said in Chapman v. County of Douglas, 107 U. S. 348, 355,, 
2 Sup. Ct. 62, 68 (27 L. Ed. 378) : 

"As the agreement between the parties has failed by reason of the légal 
dlsability of the county to perform its part, according to its conditions, the 
right of the vendor to rescind the contract and to a restitution of his title 
would seem to be as clear as it would be just, unless some valid reason to the 
contrary can be shown. As was said by this court in Marsh v. Fulton County, 
10 Wall. 676, 684 [19 L. Ed. 1040], and repeated in Louisiana v. Wood, 102 U. 
S. 294 [26 L. Ed. 153], 'the obligation to do justice rests upon ail persons, nat- 
ural and artificial, and, if a county obtains the money or property of othera 
without authority, the law, Independent of any statute, will compel restitu- 
tion or compensation.' * * * xiie purchase itseif, as we hâve seen, was 
expressly authorlzed. The agreement for deflnite times of payment and for 
security alone was not authorized. It was not illégal in the sensé of being 
prohiblted as an offense ; the power In that form was simply withheld. The 
policy of the law extends no furthér than merely to defeat what it does not 
permit, and imposes upon the parties no penalty. It thus falls within the rule, 
as stated by Mr. Polloek, in his Princlples of Contract (264): 'When no pen- 
alty is imposed, and the intention of the Législature appears to be simply that 
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the agreement is not to be enforced, then neither the agreement itself nor the 
performance of it is to be treated as unlawf ul for any otber purpose.' " 

And again, in Pullman's Car Co. v. Transportation Co., supra, the 
court, quoting from 139 U. S. 60, 11 Sup. Ct. 489, 35 L. Ed. 69 (Cen- 
tral Transp. Co. v. Pullman's Car Co.), says : 

"The courts, while refusing to maintain any action upon the unlawful con- 
tract, hâve always striven to do justice between the parties, so far as could 
be done consistently with adhérence to law, by permitting property or money, 
parted with on the falth of the unlawful contract, to be recovered back, or 
compensation to be made for It. In such case, however, the action is not 
maintained upon the unlawful contract, nor according to its terms ; but on 
an implied contract of the défendant to retum, or, failing to do that, to make 
compensation for, property or money which it had no right to retain. To 
maintain such an action is not to afflrm, but disaffirm, the unlawful contract." 

See, also, Citizens' National Bank v. Appleton, 216 U. S. 196, 30 
Sup. Ct. 364, 54 L. Ed. 443, and Rankin, Receiver, v. Emigh, 218 U. 
S. 27, 30 Sup. Ct. 672, 54 L. Ed. 915. 

The Suprême Court of Montana has adopted this view of the law in 
principle. In State v. Dickerman, 16 Mont. 278, 40 Pac. 698, the court 
heldthat: 

"Where a School district contracted for a loan on bonds which were after- 
wards declared to be void, it is liable for money advanced in good faith un- 
der the contract which was used for school purposes." 

And in Morse v. Board of Commissioners, 19 Mont. 450, 453, 48 
Pac. 745, 746, wherein one of the board of county commissioners sold 
certain property to the county, contrary to a statute prohibiting such 
an action, and subsequently the commissioner, whose name was Cain, 
sold the property to Morse, and Morse having his claim for the value of 
the property allowed by another board, the question arose whether he 
was entitled to his claim. Speaking to the subject, the court says : 

"The district court held the contract of sale of the property between Gain 
and the county to be void, because prohibited by statute. This left the title 
to the property still in Gain. The court did not and could not, by such ad- 
judication, conflscate Cain's property. If, after such adjudication by the dis- 
trict court, the county kept possession of the property and appropriated it ta 
its use, it could not avoid paying the reasonable value thereof, because the 
contract by which it obtained it was ultra vires, illégal, and void." 

[3] New, while the statute in question directs the county commis- 
sioners to contract with some newspaper of gênerai circulation, pub- 
lished in the county, for county supplies, and requires the newspaper 
receiving the contract to sublet to some newspaper or printing estab- 
lishment in the state, a noncompliance with either of thèse provisions 
would not be an act malum in se, or contrary to public morals ; nor is it 
attended with any penalty because an infraction of the law. And, the 
county having possessed itself of the supplies, and appropriated them, 
so that it cannot return them in kind, we are impelled to the conclusion 
that it is liable in conversion upon the action hère instituted; not 
upon the contract, but independent thereof, for the value of the sup- 
plies. 

Affirmed. 
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SHAFER et al. v. SPRUKS. 

(Circuit Court of Appeals, ïhird Circuit. May 8, 1913.) 

No. 1C99. 

1. Equity ®=>66 — Maxims— DoiNG Eqtjitt. 

He wlio seeks equity must do equlty. 

[Ed. Note.— For other cases, see Equlty, Cent. DIg. §§188-190; Dec. 
Dig. ®=566.] 

2. COKPOBATIONS ©=>477 BoND ISSUE TJLTBA ViEES. 

Where the stockholders of a corporation authorized the director.? to 
arrange the détails and to secure a loan by bonds and a mortgage on 
the property of the company, and the directors authorized the executive 
committee to hâve proper papers dravvn and executed for the bonding of 
the Company and to secure the mortgage and bonds, the provision made 
by the committee for a lien upon the company's after-acquired property 
was not, as a matter of law, an unwarranfed act, instead of a discretion- 
ary détail. 

[Ed. Note.— For other cases, see Cofporations, Cent Dlg. §§ 1867-1863, 
1865-1869; Dec. Dlg. <g=»477.] 

3. Corporations €=31426 — Bond Issue— Estoppel to Set up Ultra Vires. 

Assuming that the act of the executive committee of a corporation in 
providing that a mortgage should bea lien upon its after-acquired prop- 
erty was unwarranted, the corporation whlch received the honds reciting 
such lien from the tmstee-mortgagee, negotiated them at par, paid the 
interest coupons, and used the proceeds for the payment of a debt to one 
of its oflicers, who ten years later borrowed from a bank upon the bonds 
as collatéral, was equitably estopped as agalnst such bank from averriug 
a want of authorlty to create the lien on the after-acquired property, and 
had no standing in a court of equity to remove the cloud of such lien 
from after-acquired property. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1596, 1701; - 
1704, 1707, 1708, 1710-1716; Dec. Dig. <S=^426.] 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania ; C. B. Witmer, Judge. 

Bill in equity by David Spruks, receiver of the Lackawanna Dairy 
Company, against H. C. Shafer, trustée, and the Scranton Savirigs 
Bank. From a decree contirming a master's report finding for com- 
plainant, the défendant bank appeals. Decree reversed, and record 
remanded, with direction to dismiss the bill. 

Samuel B. Price, Cole B. Price, and John H. Price, ail of Scranton, 
Pa., for appellant. 
George D. Taylor, of Scranton, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below David Spruks, 
receiver of the Ivackawanna Dairy Company, an insolvent corporation 
of West Virginia, brought a bill in equity against H. C. Shafer, 
trustée, for an issue of bonds under a mortgage given by said com- 
pany and against the Scranton Savings Bank, a corporation of Penn- 
sylvania, the owner of such bonds. The bill sought to remove a 

©=>For other cases see aame topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cloud on parcel No. 2 of the insolvent company's real estate, which 
the bank asserted by reason of an alleged lien thereon of its bonds. 
The case was referred to a master, whose report, holding no such 
lien existed, was confirmed by the court. Thereupon the bank sued 
out this appeal. 

The facts are not in dispute. On October 8, 1899, the stockholders 
of the dairy company authorized the company to borrow $20,000 "and 
that the board of directors of said company be authorized to arrange 
the détails and direct the officers to secure the same by bonds and 
mortgage upon the property of the said company." On the same 
day the directors resolved: 

"That the board of directors authorize the executive committee to hâve 
the proper papers drawn and executed for the bonding of the company In the 
sum of .5;20,O0O, and that they also be authorized to secure the mortgage and 
the bonds for the same amount" 

In pursuance thereof the executive officers executed the $20,000 
bonds hère involved, which bonds, after reciting that they were se- 
cured by the mortgage, made this statement : 

"Which mortgage covers ail the real estate, machinery, plant, flxtures and 
equipment of every description now owned or hereafter acquired by the Lack- 
awanna Dairy Company, and ail its franchises, rights and privilèges." 

The bonds were also indorsed with the certificate of the trustée to 
whom the mortgage was given to the efïect: 

"That this bond is one of a séries of two hundred bonds of one hundred dol- 
lars ($100) each, referred to in the within mentioned mortgage, executed to 
the undersigned trustée named therein." 

In point of fact the mortgage, whether purposely or by mistake 
does not now appear, contained no provision covering after-acquired 
property. Thèse bonds were, on June 9, 1900, used at par by the 
company in part payment of a loan previously made to it by L. A. 
Lange, one of its officers. Subsequently Lange, on July II, 1910, 
borrowed from the Scranton Savings Bank $7,800, the latter accept- 
ing and still holding said bonds as collatéral for the loan. Subsé- 
quent to the giving of the mortgage, which covered the ground on 
which the company's dairy was located, the company acquired the 
adjoining lot of ground, referred to above as parcel No. 2. On the 
receiver attempting to sell this tract, the savings bank asserted, on 
such after-acquired property, the lien averred in its bonds to be em- 
bodied in its mortgage. Thereupon the receiver filed this bill to 
remove the cloud of the asserted lien. It will be noticed that the 
rights of purchasers or subséquent incumbrancers are not hère in- 
volved. 

[ 1 ] As the receiver simply stands in the dairy company's shoes, 
the case is one between that company and the holder of its bonds. 
Moreover, it is the dairy company that is hère seeking relief in a 
court of equity, a right to resort to whose aid is always based on 
that golden rule of ail équitable procédure, that he must do, who seeks, 
equity. 

[2] Now the facts of this case, as noted above, are that the com- 
pany, by its executive officers, executed thèse bonds; made them 
225 F.— 31 
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payable to bearer; had them certified by the mortgage trustée as 
being secured by a concurrent mortgage covering after-acquired prop- 
erty; used such certified bonds for their full face value to pay its 
debts; allowed them to stand for ten years unchallenged ; ratified 
them by paying the attached coupons ; and, after allowing them to 
stand thus accredited in the hands of the original holder, has made 
it possible for the savings bank to invest its funds therein. The 
mère statement of thèse facts discloses the inéquitable character of 
the dairy company's demand. While enjoying the fruits of its offi- 
cers' acts, it now seeks to disavow that to which the fruit owes its 
existence. To justify a resuit so inéquitable it interposes the plea of 
ultra vires and want of corporate authority in its executive officers 
to include after-acquired property as subjects of lien. We are pointed 
to no authority which constrains this court to hold that the provision 
made by executive officers for a lien on after-acquired property was, 
in view of the broad character of the resolutions of the stockholders 
and the directors, an unwarranted act. The placing of after-acquired 
property under the lien of a mortgage is a common provision in such 
instruments. And in view of this it may with much force be con- 
tended that, in the broad terms of the stockholders' resolution au- 
thorizing the board of directors "to arrange the détails" and to secure 
the same "upon the property of the said company," there was no 
<]ualif!cation as to the nature of the détails or restriction to présent, 
as distinguished from after-acquired property. So, also, the résolu- 
tion of the board was of the most gênerai scope, for thereby the exec- 
«itive officers were directed "to hâve the proper papers drawn and 
txecuted for the bonding of the company." As we hâve said, no 
authority goes to the length of constraining us to hold, as a matter 
of law, that under thèse broad powers the inclusion of after-acquired 
property under a lien was an unwarranted and unlawful act, and not 
a discretionary détail. 

[3] Assuming, however, for présent purposes, that the act of the 
executive officers in stipulating for a lien on after-acquired property 
was unwarranted, the fact still remains that the company, after re- 
ceiving the bonds from the trustee-mortgagee, not only negotiated 
them but received and used the proceeds. As noted above, no rights 
of third parties are hère involved. The case is one bëtween the orig- 
inal parties, the obligor, and the holder of the bond. Under such 
conditions and with the obligor receiving and still retaining the par 
proceeds of the bonds, it has no standing to invoke the aid of a court 
of equity to repudiate aud disavow the act which secured the retained 
benefit from its obligée. This is in accord with the gênerai salutary 
principle that a principal cannot retain the benefit of ultra vires acts 
and at the same time repudiate them ; for, if, as held in Chapman v. 
Douglass, 107 U. S. 355, 2 Sup. Çt. 62, 27 h. Ed. 378, a légal liability 
springs from a moral duty to make restitution, it logically follows 
that a failure to rhakê such restitution créâtes an équitable disability 
in him who inequitably retains. We therefore hold that the dairy 
company, having appropriated the full proceeds of thèse bonds which 
contemplated a lien on after-acquired property, is equitably estopped 
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from averring a lack of authority to create it and has no standing 
in a court of equity to remove the cloud of such lien from parcel 
No. 2. 

The decree below is therefore reversed, and the record will be re- 
raanded, with directions to dismiss the bill at the costs of the estate. 



THE PLYMOUTH. 

THE LEHIGH & WILKESBAEKE COAL CO. NO. 11. 

(Circuit Court of Appeals, Second Circuit. June 22, 1915.) 

Nos. 2&5, 296. 

Navigable Watebs <S=>24 — Obstbuction bx Weeck — Duty of Owneb to 

WOBK. 

Kes. March 2, 1868, No. 16, § 1, 15 Stat 249 (Comp. St. 1913, § 8452), 
authorizes the Lightliouse Board, when In their judgment deemed nec- 
essary, to place a light vessel or other suitable warning over any wreck. 
Act March 3, 1899, c. 425, § 15, 30 Stat 1152 (Comp. St. 1913, § 9920), re- 
quires the owner of any vessel wrecked in a navigable channel to mark it 
with a buoy or beacon during the day and a lantem at night until its 
removal. Held, that the owner of a vessel sunk in the Hudson river fuUy 
complied with the requirements of this statute by applying for and se- 
curing the services of the Lighthouse Department to mark the place of 
the wreck, and could not be held responsible for the resuit of misplacing 
a buoy by the Department, whlch it had no authority to move, even 
though it paid the Department for the service. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 66; 
Dea Dig. <S=»24.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 220 Fed. 348. 

Haight, Sandford & Smith, of New York City (H. M. Hewitt 
and W. Parker Sedgwick, both of New York City, of counsel), for 
appellant. 

J. T. Kilbreth, of New York City, for appellee Lehigh & Wilkes- 
barre Coal Co. 

James J. Macklin, of New York City (De Lagnel Berier, of New 
York City, of counsel), for The Plymouth. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. June 6, 1913, the tug Plymouth, with a 
hawser tow of three coal-laden barges in one tier, was passing up 
the North River along the Red Hook anchorage grounds bound for 
Boston via Buttermilk channel in the East River and Long Island 
Sound. Her master, seeing a wreck buoy to the west and north of 
permanent buoy No. 14, undertook to pass between them. In doing 
so, barge No. 11, which was the port barge in the tier, ran over the 
bow of barge No. 22, which had been sunk on the morning of June 
3d, while in tow of the tug Sachem, in a collision between that tug 

^=»For other cases see sarae toplc & KEY-NUMBBR in ail Key-Numbered Digests & indexes 
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and the steamer Eddie, and was lying across the stream. The Lehigh 
& Wilkesbarre Coal Company, owner of barge No. 11, filed a libel 
against the Hartford & New York Transportation Company, owner 
of barge No. 22, charging it with négligence in not properly marking 
the wreck. The Hartford Company filed a cross-Iibel for damages to 
the wreck, charging the Lehigh Company with négligence in towing 
barge No. 11 over it. 

The proofs showed that the Hartford Company kept a tug by the 
wreck to warn navigators from the time of the colHsion until the 
afternoon, when the Lighthouse Department at its request, placed a 
gas burning buoy there. The Hartford Company did not abandon 
barge No. 22 and promptly raised her after the accident. The gov- 
ernment made a charge to the company for buoying the wreck. 

The District Judge found that the navigation of the Plymouth was 
not négligent, dismissed the libel of the Hartford Company, and held 
it liable to the cross-libelant for damages sustained by barge No. 11, 
on the ground that the buoy was placed so far to the westward of the 
vessel, which was lying in an easterly and westerly direction, as to 
mislead navigators as to its location. He treated the government as 
the agent of the Hartford Company, because it had requested the 
Lighthouse Department to buoy the wreck, and haû paid the usual 
charge for so doing. We agrée with him in everything, but this last 
conclusion. 

The act of March 2, 1868 (15 Stat. 249), reads: 

"That the Liglithouse Board be, and they are hereby authorized, wheu, In 
their judgment, It is deemed necessary, to place a light vessel, or other suit- 
able warning of danger, ou or over any wreck or teniporary obstruction to 
tUe entrance of any harbor, or in the channel or fairvvay of any bay or 
Sound." 

Section 15 of the act of March 3, 1899 (30 Stat. 1152), reads: 

"Sec. 15. That it shall not be lavvful to tie up or anchor vessels or other 
craft in navigable channels in such a manner as to prevent or obstruct the 
passage of other vessels or craft ; or to voluntarily or carelessly slnk, or per- 
mit or cause to be sunk, vessels or other craft in navigable channels ; or to 
float loose timber and logs, or to float what is knovvn as sack rafts of tlmber 
and logs in streams or channels actually navigated by steamboats in such 
manner as to obstruct, impede, or endanger navigation. And whenever a 
vessel, raft, or other craft is wrecked and sunk in a navigable channel, ac- 
cidentally or otherwise, it shall be the duty of the owner of such sunken 
craft to immediately mark it with a buoy or beacon during the day and a 
lighted lantern at night, and to maintain such marks until the sunken craft 
is removed or abandoned, and the neglect or failure of the said owner so 
to do shall be unlawful ; and it shall be the duty of the owner of such sunk- 
en craft to commence the immédiate removal of the same, and prosecute such 
removal diligently, and failure to do so shall be considered as an abandon- 
ment of such craft, and subject the same to removal by the United States as 
hereinafter provided for." 

It is quite obvious that if the Lighthouse Department had marked 
this wreck of its own motion, as it might hâve donc, the Hartford 
Company could not hâve moved the buoy or interfered with it in 
any way, whether it thought it properly placed or not, and if the Hart- 
ford Company had itself buoyed the wreck the Lighthouse Depart- 
ment in the exercise of its governmental authority could hâve changed 
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the location of the buoy or replaced it with another. We think the 
Hartford Company fully complied with the requirements of the act 
of 1899, when it secured the services of the Lighthouse Department. 
No wiser or safer course could be taken than to rely upon the re- 
sources and competency of the Lighthouse Department in such case. 
It makes no différence in our opinion that the government made a 
charge for its service. It was ail the same acting, not as the private 
agent of the Hartford Company, but in its sovereign capacity under 
the act of 1868, as agent for the whole public. The Hartford Com- 
pany could not hâve ordered the buoy to be withdrawn, or hâve 
changed its location, or hâve controUed the Lighthouse Department in 
any way as a principal may control his agent. 

There is no American authority on the subject, but we think The 
Douglas, 7 Prob. Div. 151 (1882), exactly in point. Under the Re- 
moval of Wrecks Act of 1877, the harbor master of the port of Lon- 
don had authority like that conferred by the act of 1868 on the Light- 
house Board. The Douglas was sunk in a collision as the resuit of 
the négligence of her master, who instructed a tug to request the 
harbor master to take care of the wreck. The harbor master promised 
to do so, but neglected to place lights for several hours, within which 
time the Mary Nixon, without fault on her part, ran into the wreck 
and sustained damage. It was held by the Court of Appeals that the 
master and mate of the Douglas had a right to rely upon the har- 
bor master's doing his duty, and that the owners of the wreck were 
in no way responsible for the accident. Counsel seeks to distinguish 
this case on the ground that, unlike our act of 1899, the Removals 
Act does not expressly require the owner of a wreck in navigable 
waters to buoy her. But without any statute the law lays this obli- 
gation upon every owner who does not abandon a wrecked vessel. 

The decree is modified, with costs of this court to the Hartford & 
New York Transportation Company, and without costs of the District 
Court to either party. 



NEW YORK DOCK CO. v. DBLAWARB, L. & W. R. CO. 

DELAWARE, L. & W. R. CO. v. NEW YORK DOCK CO. 

(Circuit Court of Appeals, Second Circuit May 12, 1915.) 

Nos. 226, 227. 

CONTBACTS <g=»189 — CONSTBUCTION — LffABILITT FOB INJUET TO PBOPEETT OF 

Thibd Pekson in Performance. 

By a contract by a dock company to transfer cars of a railroad Com- 
pany across New York Harbor on its car floats, It was made absolutely 
liable for Injury to property in transit until its floats should be brought to 
tbe float bridges of the railroad company, after which the cars were to 
be remored by the railroad company. Held that, in the absence of any 
such provision for absolute liability on the part of the railroad company, 
It could only be held liable for injury to cars and property of another 
company on a float, occurring whlle remoring its own cars, on the ground 
of négligence. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 811-845, 900- 
902, 905; Dec. Dig. <S=al89.] 

^=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Appeals f,rom the District Court of the United States for the South- 
ern District of New York. 

Burlingham, Montgomery ■&; Beecher, of New York City (Charles 
C. Burlingham and Roscoe H. Hupper, both of New York City, of 
counsel), for appellant. 

A. J. McMahon, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 29, 1912, the New York Dock Com- 
pany loaded on its car float No. 6 14 cars to be delivered at the float 
bridges of the Delaware, Lackawanna & Western Railroad Company 
and of the Erie Railroad Company in the harbor of New York. The 
float was 240 f eet long, 40 f cet beam, with three tracks ; the middle 
track being the shortest and connectible with either of the outside 
tracks by a switch. There were five cars on the port track, four on 
the middle, and five on the starboard — the first two on the middle and 
the first two on the starboard track being destined for the float bridge 
of the Delaware, Lackawanna & Western Railroad Company, respond- 
ent, at Hoboken; the remaining ten to the float bridge of the Erie 
Railroad Company. The float arrived at Hoboken when the tide was 
high, so that the float bridge, being a pontoon, was much higher than 
the deck of the car float. Erom this moment on, under the agrée-, 
ment between the companies, the duty of discharging the cars consigned 
to the railroad company rested solely on it. 

In accordance with the usual practice the railroad company's loco- 
motive, weighing some 80 tons, backed down on the south track of 
the float bridge, lowering it so that the toggle pins on the port corner 
of the car float could be inserted in the toggles on the float bridge, then 
went ahead, switched onto the track on the north side of the float 
bridge, and came down to the car float so that the toggle pins on the 
starboard corner of the car float could be inserted into the toggles 
of the float bridge. The two toggle pins in the middle of the car float 
were then made f ast in the same way. Then the servants of the rail- 
road Company unbraked its two forward cars on the starboard track 
of the car float and uncoupled them f rom the three Erie cars behind 
them. The locomotive coupled onto them and pulled them up across 
the float bridge toward the yard. The float bridge, as it was relieved 
of the weight of the locomotive and of the two cars, rose in the 
water, lifting the bow and depressing the stern of the car float. AU 
this was in ordinary course and to be expected. What was not to be 
expected was that the three Erie cars ran back, the last of them over- 
hanging the stern of the car float, breaking in two, and discharging 
a large part of its load of bag coffee into the river. 

The cause of the accident was unquestionably that thèse three Erie 
cars were not braked, and the question was whether this was due to 
the négligence of the libelant's servants in not braking them when the 
car float was loaded at its terminal, or of the respondent's in un- 
braking them when pulling off its cars at its float bridge, To recover 
the damages sustained, the Dock Company filed its libel against the 
Railroad Company, and the Railroad Company a cross-libel against 
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the Dock Company. Judge Mayer in the District Court found that the 
neglect was the Dock Company's in loading- the cars, and accordingly 
dismissed the libel of the Dock Company, and direçted a decree in favor 
of the Railroad Company on its cross-libel. We think his conclusion 
on the testimony was right. 

The Dock Company, however, conceding, for the purposes of ar- 
gument, its négligence in loading the cars on the car float, takes the 
position that under the contract between it and the Railroad Company 
the latter was absolutely liable for anything that occurred after the 
car float arrived at its float bridge. This Ls founded upon articles 5 
and 6, which read as f ollows : 

"Fifth. The responslbillty of the Terminal Company for ail property to be 
transportée! westward shall continue from the tlme the same is received from 
the consignor or consignors thereof at Its aforesald premises, imtil the same 
loaded Into cars shall hâve been brought to the float bridges of the Ballroad 
Company at Hoboken In readiness to be attached thereto. 

"Slxth. The said responslbillty of the Terminal Company for the safety of 
ail cars and freight shall be absolute and unquallfied, without any exception 
or exemption whatever, without regard to the cause or occasion of the loss or 
damage. If any, and without regard to the degree of care or want of care exer- 
cised by the Terminal Company." 

This agreement applied only to the cars of the Railroad Company, 
whereas the damage done was to the cars of the Erie Company. More- 
over, it imposed no similar drastic liability on the Railroad Company 
as to its own equipment. 

Finally, the Dock Company claims that the District Judge erred, 
as matter of law, in saying : 

"In order that the Dock Company shall prevail, it must be satisfactorily 
established that one of the employés of the Railroad Company released the 
brakes on ail of the flve cars on the north track." 

The contention is that the Railroad Company's servants, exercising 
ordinary care, would hâve discovered that the Erie cars were unbraked, 
and could hâve prevented the accident. It is sought to bring the case 
within the principle of Davies v. Mann, 10 M. & W. 546, and Inland 
& Seaboard Coasting Co. v. Toison, 139 U. S. 551, 558, 11 Sup. Ct. 
653, 35 L. Ed. 270, that contributory négligence in an action at law 
will not prevent the plaintiff from recovering, if the défendant by the 
exercise of ordinary care could bave prevented the conséquence of 
the plaintiiï's négligence. The theory is that in such case the négli- 
gence of the plaintiff did not contribute to the damage. The libelant's 
négligence was not merely contributory, but primary. Ëverything that 
occurred in the behavior of the float itself after it was made fast to the 
Railroad Company's float bridge was to be expected. The Dock Com- 
pany was bound to know that the bow of the float would be raised 
as the Railroad Company's locomotive with its two cars went to the 
yard, and that the Erie cars, if unbraked, would run astern. On the 
other hand, the Railroad Company's servants had a right to assume 
that the Erie cars were properly braked and to act accordingly. If the 
defect had been perfectly obvions, as in the case of Radley v. North- 
western Ry. Co., 1 App. Cas. 754, the Railroad Company might bave 
been held, not merely for half damages, as is usual in the admiralty, 
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but solely at fault, because the libelant's négligence would not hâve 
contributed to what occurred. But this was not the case. The danger 
could only hâve been discovered by inspection. 
The decree is affirmed. 



In re JOHN M. LINOK CONST. CO. 

Pétition of LABSEN. 

(Circuit Court of Appeals, Second Circuit. June 22, 1915.) 

No. 288. 

Bankruptct <@=>444 — Pétitions to Eevise — Time fob FmiNa. 

Under rule 38 for the Second circuit (150 Fed. llv, 79 O. C. A. llv), pro- 
viding that pétitions to review orders in bankruptcy must be filed and 
served witliin 10 days after the entry of the order sought to be reviewed, 
where the District Judge on October 30th flxed the allowance to the 
trustee's attorney, and on December 3d a créditer obtained an order to 
show cause why the allowance should not be reduced, which the District 
.Tudge denied, a pétition to revise subsequently flled was too late, as it 
should hâve been taken within 10 days after the original order was en- 
tered, and could not be extended by a motion to resettle. 

[Ed. Note. — For ottier cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. <@=9444.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

Ferdinand E. M. Bullowa and I. M. Wormser, both of New York 
City (Lawrence E. Brown, of New York City, of counsel), for peti- 
tioner. 

H. B. Singer, of New York City, for respondent. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. October 15, 1914, Henry B. Singer, as at- 
torney for the trustée, filed with the référée his pétition for a rea- 
sonable allowance for his services, together with his disbursements. 

October 20th the référée reported that the trustée was entitled to 
$170.05 as commission, and that the petitioner was entitled to a greater 
compensation than double this allowance. 

October 30th the District Judge fixed the allowance at $1,200 for 
services and $22.85 for disbursements. 

December 3d Ludvig Larsen, a créditer, obtained an order upon 
the trustée to show cause why this allowance to his attorney for serv- 
ices should not be reduced to $650, which the District Judge denied. 

This pétition to revise cornes too late. It should hâve been taken 
within 10 days after the original order was entered. Rule 38, Circuit 
Court of Appeals (150 Fed. liv, 79 C. C. A. liv). The time cannot be 
extended by a motion to resettle. 

Pétition denied. 

4=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & ladexea 
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MEAD-MOREISON MFG. CO. v. EXETER MACH. WORKS. 

(Circuit Court of Appeals, Third Circuit July 8, 1915.) 

No. 1911. 

1. Patents <S=328 — Validity and Infeingement — Hoisting Apparatus fob 

coal towees. 

Tbe Norris patent. No. 722,613, for a hoisting apparatus for coal tow- 
ers, in which, for tlie two separate geared engines of the prior art, are 
substituted direct acting engines mounted on one base, witli the resuit 
of economizing space in the tower, increasing the number of budgets of 
eoal hoisted in a minute from 3 to 5, while the engines are run at lower 
speed. and also neutralizing and so lessening the vibration which in the 
use of the geared engines was so extrême as to injure the tower, cause 
fréquent brealîdowns, and tire the operatives, discloses patentable in- 
vention, and covers a true combination of marked efflciency In which the 
engines co-operate to accomplish a new and much improved resuit 

2. Patents ®=»328 — Infeingement — VALiDmr. 

Norris patent, No. 722,613, for hoisting apparatus for coal towers, held 
valid and infringed. 

,3. Patents <S=>35 — Validity — Hoisting Apparatus. 

The contribution to an important industry of a device which lessens 
the strain and tension in a trying fleld of labor enhances its value and 
tends to show its highly useful operative eharacter. 

[Ed. Note.— For other cases, see Patent», Cent. DIg. § 39 ; Dec. Dlg. <©=>35.] 
4. Patents <®=>101 — Advantaoes Not Disclosed in Spécification. 

Where the disclosure in a patent is sufflcient to enable those versed In 
the art thereafter to use the patented device, the requirements of the law 
are fully satisfled, without claiming evei-y advantage such device œay 
bave. Very often sub-sequent use shows that claimed advantages did not 
materialize, or brings to light unsuspected merits, and the fact that 
there is no mention in a patent of what later appears to be the most 
striking advantage should not serve to defeat it. 

[Ed. Note.— For other cases, see Patenta, Cent. Dig. § 141 ; Dec. Dig. ©=3101.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Chas. B. Witmer, Judge. 

Suit in equity by the Mead-Morrison Manufacturing Company against the 
Bxeter Machine Works. Decree for défendant and complalnant appeals. Re- 
versed. 

For opinion below, see 215 Fed. 731. 

Emery, Booth, Janney & Varney, of Boston, Mass. (Thomas B. Booth, of 
Boston, Mass., of counsel), for appellant. 

B. G. Sifrgers, of Washington, D. C, and A. L. Williams, of Wilkes-Barre, 
Fa., for appellee. 

Before BUFFINGTON, MePHERSON, and WOOLLEY, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case centers on the présence 
or absence of invention in patent No. 722,613, granted March 10, 1903, 
to Almon E. Norris for hoisting apparatus. The novelty and utility 
of the device are clear. The court below, in an opinion reported at 
215 Fed. 731, held the patent was invalid for lack of invention. From 
a decree so adjudging and dismissmg the bill the owner of the patent 
appealed. 

[1, 2J Taking the hoisting art, in which Norris' device has been wide- 
ly used, as conveniently illustrative, we may say the proofs show that 

«=3For otber cases see same toplc & KBY-NUMBBR In ail Ker-Numbered Pigests & Indexes 
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prior to Norris' patent, motive power for hoisting coal in buckets from 
the hold of a vessel consistée! of two engines, which were placed near 
each other on a platform located in a tower. Each of thèse engines 
was geared to the shaft of a hoisting drum. To this tower was attached 
one end of a boom, which could swing both vertically and horizontally. 
Mounted on the boom was a carrier or trolley, from which was sus- 
pended a coal-carrying bucket. The larger of thèse two engines, called 
the hoisting engine, controUed the movement of the bucket up and 
down, the other in and eut. As the engines were geared to drums on 
which the hoisting ropes wound, they had to be run at high speed to 
enable the buckets to make the three trips a minute which was required 
to unload a cargo of coal with due dispatch. Such speed, coupled with 
the fact that the engines were restricted in size and weight by the 
smallness of the tower house floor, resulted in great and objectionable 
vibration of the tower, the character of which will be noted hereafter. 
The device of the plaintifï almost entirely eliminated this vibration, re- 
duced the wear and tear of the engines, and increased the speed of un- 
loading to the extent of five buckets a minute instead of three. This 
was accomplished by the simple expédient of nesting a trolley engine 
between the two cylinders of a hoisting engine and making the two 
engines a unitary structure. Mechanically this gave to each engine the 
combined weight and solidity of both, and made each of much larger 
power and weight than was possible before. Through this gain in 
weight direct instead of geared engines could be used and run at a 
lower speed, space was saved, wear and tear were lessened, and, what 
seems at first thought whoUy impossible, the vibration caused by one 
engine was largely neutralized by that of the other engine. Thèse sev- 
erai features are conclusively shown by the proofs. Thus the prési- 
dent of the City Fuel Company of Boston, which used both the prior 
and the patented types of engine, testified : 

1 'To the direct engine there is scarcely any vibration. To the Indirect, the 
vibration is very excessive. The vibration to the direct engine is scarcely 
noticeable, whereas we frequently hâve complaints from our men as to the 
excessive vibration from the geared engines, and hâve often heard the remark 
applied to a geared engine, 'This tower will shake your teeth out.' I hâve 
spent a great deal of tlme myself in our diflferent towers, and ani very famil- 
lar with the question of vibration, which I find so great In the towers with 
geared engines that I do not go into them any more wlthout it being of ex- 
trême necesslty; whereas I find a great deal of pleasure in golng into our 
tower at East Boston, which has a direct engine, as it works so smoothly and 
with scarcely no vibration to the tower itself. • • • " 

He further testified that with a direct acting engine five bucket trips 
a minute were made as against three with a geared engine, and that 
with larger buckets; that owing to the excessive vibration men only 
work a third as long with a geared as they do with a direct ; that one 
tower equipped with direct engines handles practically three times as 
niuch coal as two towers equipped with geared engines. He testifies 
that this quick dispatch has enabled them to secure larger vessels and 
reduce their freight from 5 to 10 cents a ton. One of the foreman 
engineers of the New England Coal & Coke Company testified sub- 
stantially to the same marked différence in hoisting capacity of the di- 
rect engine, and added : 
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"The vibration of the geared englne was tremendous. Well, to run a geared 
engine for 10 hours the vibration and shake would almost completely tire a 
man ont at the end of that time ; and, as regards trouble caused by the vibra- 
tion, there were a great many breakdovvns. The direct connected engines 
could be operated for 10 hours without tiring a man." 

He testifîed thèse breakdowns occurred during discharges ; that they 
were kept about ail the time tightening the foundation bolts to keep 
the engine to the floor ; that the steam pipes were broken ; the différent 
parts of the engine shaken apart while it was running, and the vibration 
broke parts of the tower. He said there were no breakdowns from 
vibration on direct engines, and as a reason said : 

"I believe It to be on aecount of the slower speed the engine travels at, and 
both engines being mounted in the center of the tower, one on top of the 
other, and also the absence of gears." 

An experienced designer and erector of coal-hoistîng plants testifîed 
that it was difficult to hold geared engines on their beds, that ail sorts 
of methods were tried, but they could not hold them ; that this caused 
breakdowns. He says : 

"They can do a great deal more work with the direct-connected type — I 
should say about 30 per cent, more with the direct-connected type, on con- 
tlnuous running. As a matter of f act, it Is hard to run for any length of time 
with the geared engines without breakdowns, but with the direct connected 
type we hâve no trouble that way. As a matter of fact, the men do run them 
on long stretches. They work night and day with the direct-connected type, 
and they were unable to do It with the geared type. For instance, take the 
plant down In Beverley; they start on a boat when she cornes in, and they 
never stop untll the boat is discharged, and that usually takes from 18 to 
20 hours on the type of coal that they handle. Thèse direct-acting engines 
were put in for that purpose, as they had the geared type previously to build- 
ing their new plant, and the men could not stand to work night and day." 

He further testifîed to an effort being made to increase the size of 
geared engines, but the vibration and repairs were such they were 
taken out. Referring to the lesser vibration on direct connected en- 
gines he testifîed : 

"Of course the direct connected engine Is run very much slower than the 
geared. That Is one reason. Another reason, I think, Is that beeause one 
engine Is mounted upon the other — ^they are part of each other. For Instance, 
If the large engine started and any vibration or sway started, the minute 
the trolley engine starts up this is ail broken up and stops almost instantly." 

He adds his opinion that if the trolley engine was mounted on a 
separate f rame from the hoisting engine and had its individual f asten- 
ings to the iloor of the tower, this would not accomplish the same pur- 
pose as when the two engines were mounted on the same base. The 
testimony of the superintendent of the Suffolk Coal Company of Bos- 
ton is : 

"Q. How severe was the vibration caused by the separately mounted geared 
englues? A. The vibration caused from the separately mounted gênerai en- 
gines was so great that it was practically impossible to keep the engines 
fastened to the floor as well as the levers and the connections. The tools 
and other articles about the tower had to be fastened or hung up, or they 
would travel ail about the tower. The operators of the engines were con- 
stantly complainlng of lame arms, shoulders, backs, and necks. In some 
cases men refused to operate the engines untll a barge was discharged. Q. 
"What expédients did you employ in trylng to keep the engines fastened to the 
aoor? A. I added heavy timbers to the framework under the floor, to whicb 
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I fastened the englnes by means of extra straps and bolts. Q. What effect 
dld thls vibration and shake hâve on the matter of breakdowns and repairs? 
A. It had the eft'ect of breaking many parts of the engine and thrcwing other 
parts eut of adjustment. In one case it broke the frame of the trolley en- 
gine. Q. What other parts wculd break under the vibration? A. The crank 
shafts, slides, piston rods, wrist pins. Q. Was your work of unloading in- 
terrupted by thèse breakdowns? A. Yes. Q. How often? A. It would dé- 
pend on the length of the time required to discharge a barge. On a barge of 
small eapacity we might hâve no breakdowns. On the larger barges, and 
when we had two or more, with no Interval between to make repairs, we 
would hâve several delays. Q. How does the performance of the comblned 
trolley and hoist engines which you now bave compare with the performance 
of the separately mounted geared englnes as regards breakdowns? A. The 
breakdowns hâve been entirely eliminated. Q. Has any delay been caused by 
breakdowns with the comblned type of engine? A. None. Q. How does the 
repair expansé and maintenance cost of the comblned type of engine com- 
pare with that which you hâve experienced with the separately mounted en- 
gines ? A. Up to the présent time the repair expense has been practically 
nothing — 75 cents. The cost of maintenance up to the présent time is very 
slight. Q. What was the nature of the repair you refer to as havlng cost 
75 cents? A. Replacing of a wlre guard on one drum, which was broken by 
a loose strand of wire on one of the falls ; that was not a working part of the 
engine. Q. Was this the fault of the engine? A. Ko. Q. What was the ap- 
proxlmate cost per year of the repairs and maintenance in the case of tlie 
geared englnes, as nearly as you can give it? A. Approximately $150 for re- 
pairs and parts made by machine shops, and about $500 a year for engineers' 
time when not holsting coal in overhauling and making minor repairs. Q. 
How much. If anything, would you lose In premiums due to the breakdowns 
of the separately mounted geared engines and conséquent delay in unloading 
vessels? A. About 30 per cent, of possible earnlngs. Q. How much would that 
amount to In dollars for each vessel unloaded? A. In tbe case of a barge on 
which we should eam three days' or $60 premium without working overtime, 
we usually eanied two days' or $40 premium." 

The superintendent of the Metropolitan Street Railway Company of 
New York testified : 

"Q. What trouble did you expérience with the flrst set of engines of the 
separately mounted type? A. Wom gears, renewing gears due to worn gears, 
disalignment of the engine, cracking of bed plate, shearing of holdiug-dowu 
bolts, serious vibration of the structure of the tower, disalignment of the 
tower, causing rivets and bolts to be sheared ofC, cracking cernent fioor which 
engine was bedded to, being necessary to regrout at différent times. Q. 
What was the performance of the separately mounted engines as regard 
vibration or shake? A. Causing serious vibration, cracking bed plate, dis- 
alignment of engine, shearing bolts and rivets, cracking cernent floor which 
engine was bolted to, causing regrouting. Q. How badly was the tower 
thrown out of allgnment? A. So that the Windows could not be raised or 
lowered. Q. How did the performance of the comblned type of dirêct-aetlng 
engines compare with that of the flrst set of engines as regards the troubles 
you hâve just descrlbedî A. Practically passed away; in other words, we 
had no further trouble to speak of, outside of a gênerai overhauling which 
any engine would demand at a stated time. Q. What did you observe was 
the physical effects on the men of operatlng the separately mounted geared 
engines? A. It was impossible to hold men in that partlcular Une of work for 
any length of time, for they would report sick and flnally would quit. 
* * * Q. From your expérience with the two types of engines, would you 
be willlng to employ the separately mounted geared type for a coal tower, 
provlded the comblned dlrect-acting type were available, and, if so, under 
what conditions? A. I wOuld not instaîl the separate type of engine, owing to 
the fact that the new type of engine decreased the cost of maiiiteuance, and 
also decreased the cost of opération and decreased the vibration. Q. Would 
it hâve been practicable to hâve contlnued the business of the Metropolitan 
Street Bailway povvér house with the separately mounted geared type of eu- 
ginesî A. It would not" 
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A foreman engineer of the New York Edison Company testified: 

"If a man opérâtes the geared machine 9 hours he has got as mueh work 
as he wants to do that day. A direct-actlng machine may be operated 16 
honrs, and a man isn't as tired as he would be with a geared engine for 9 

hours." 

The foregoing, together with other évidence that might be quoted, 
sufliciently shows the difficulties in the old art and how effectually 
they were overcome by the engine of the patentée. Thèse objections 
were recognized, but no one succeeded in overcoming them. The lim- 
itations of available space and the locations of the engines aloft made 
the question very différent from the mère enlargement of a stationary 
engine located on a solid foundation to stop vibration. The device of 
the patentée was ingenious, original, and surprisingly effective. By 
uniting the two engines as he did the patentée saved space, while at 
the same time he utilized the combined bulk of both engines to insure 
the stability of each. This permitted direct coupling, with its ré- 
sultant lower speed. At the same time the unitary foundation of 
the two engines served to neutralize the vibration of both engines 
and to make the résultant vibration not the sum of the aggregated 
co-operating vibrations of the two engines, but the différence between 
counteracting, opposing vibrations of the two. In other wbrds in 
the complainant's device the vibration of one engine served to modify, 
counteract, and minimize the vibration of the other. This seemingly 
contradictory fact, namely, that the résultant of the vibration of two 
running engines when unified on one foundation, is rather the différ- 
ence between, than the aggregate of, their individual potential of 
vibration, is established by the proofs. The experiment made by the 
witness Hains tended to show this also. He had two direct-acting 
engines mounted separately, and subsequently unified them. Operated 
at the same speed there was a very marked lessening in vibration as 
shown by the card tests when the same engines were mounted as a 
unit compared with their vibration when mounted separately. Where 
the engines were separately remounted he testified, "The vibration 
was so great that when I stood upon the platform I was practically 
unable to hold my footing." When they were unified he says, "I 
was not inconvenienced at ail in holding my footing as I was with 
the other arrangement." This counteracting is testified to in a homely 
but convinoing way by an engineer foreman as a thing he cannot 
expîain, but nevertheless observed as a fact, as followsi 

"Q. Tou hâve testified that one 'counteracts the other,' referring to the 
trolley and hoisting engine in answer to question 35. Please explaln what 
you meant by this. A. I mean when you start your hoisting engine running, 
It causes vibration In the povver ; then start your trolley engine running — 
•one counteracts the other and does away with a great deal of vibration in 
the tower. Q. Why does not the addition of the vibration produced by the 
opération of the trolley engine increase the vibration which had been started 
by the opération ooC the hoisting engine? A. I don't know; she don't a,qt that 
way." 

The court below, in substance, held that Norris' device was a 
mère aggregation and not a combination, and that in such aggrega- 
tion each of the éléments acted in the same way thev did when seo- 
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arate. Herein, as it seems to us, the court fell into error. The in- 
vention bf Norris does not lie in the tower, the hoisting appliances, 
the trolley, booms, or bucket. Ail of thèse perform the same func- 
tions they did before. His inventive disdosure lies in the engines, 
the motive power, which opérâtes thèse extraneous, and from a pat- 
ent standpoint, irrelevant features. The pertinent question in the 
issue of whether his device was an aggregation or a combination there- 
fore is whether the two separate, individual engines of the prior art 
operate to perform the same separate individual f unction in N orris' 
device. If they did, if Norris has simply placed them in a différent 
location, if he has simply made a larger type of engines and put them 
in more conyenient relative position, and if in such position each en- 
gine continués to do the same thing, fulfill the same function and 
bring about the same resuit each did in its former relation, then the 
court was right in holding as it did that : 

"Comparlng the opération of a set of direct-acting engines located side by 
slde, or in tandem, I discover no différence nor the accomplishment of any 
new useful results. It must be conceded that by mounting the small engine 
npon the larger, some space is economized, but this does not affect the func- 
tions of the structures or their effectiveness." 

[3] We hâve already quoted at length the évidence of the marked 
efïectiveness of the new device over the old. In the first place it has 
made possible very substantially quicker dispatch; it has substituted 
the hoisting of five buckets a minute for three ; it has obviated break- 
downs due to vibration; has made possible the use of larger vessels 
in the coal-carrying trade; and has reduced coal freights from 5 
to 10 cents per ton. Nor are thèse features — great as they are — 
ail that is useful in this device. For apart from ail mechanical and 
operative benefits, the very important capacity it has in lessening the 
strain and tension of a very trying field of labor not only enbances 
its value in the regard of this court (Mott Iron Works v. Standard 
Sanitary Mfg. Co., 159 Fed. 135, 86 C. C. A. 325), but tends to show its 
highly useful operative character. Indeed, the uncontradicted évidence 
of the marked difiference in labor conditions in the opération of the two 
devices in itself stamps them as operating in a wholly différent way. 
A study of the testimony in this case satisfies us that the différ- 
ence in operating principle between Norris' device and former meth- 
ods and its increase in motive efficiency consisted: First, in the 
substitution of direct for geared engines; and, second, in making 
such substitution possible by coupling the hoist and trolley engines 
in a unitary structure. That a direct-acting engine could be run at 
lower speed and with less vibration was a mechanical commonplace 
well known in the art, and that such direct-acting engines were adapt- 
ed to both hoisting and trolley service was equally clear. But in 
the face of such knowledge the art continued its use of geared engines. 
Its reasons for so doing are manifest. Direct engines had to be 
heavier than geared ones, and when it came to increasing the already 
objectionable wear and tear of vibration by placing materially heavier 
engines in a high tower, the objection was so obvions that no such 
substitution was made. The art still went on using geared engines. 
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In tlie liglit of accomplishment it would seem a simple solution to 
substitute direct for geared engines, and to place them in tandem, 
the trolley within the legs of the hoist engine. But the answer to 
this is why, if it was so simple, did no one do it, and why, if it was 
so simple, did the Patent Office dignify such a simple mechanical step 
with the prima faciès of invention involved in the grant of this pat- 
ent? It is also noticeable that the exhibits of the défendant of al- 
leged pertinent références comprise 25 American and 7 English 
patents addressed to the hoisting, dredging, and conveying art. This 
shows that the field was one in which inventive effort was active, but 
in the coal-hoisting art ineffective. And reflection shows the problem 
was not then so simple as now appears. In the first place the nec- 
essary location of the engines made the problem whoUy différent from 
that of merely increasing the size of engines located on the ground. 
In a way the différence was as marked as between marine and land 
engines. The change from geared to direct engines meant very sub- 
stantial heavier weight, which added to the destructive effects of 
continuous vibration in a high tower. To load a high tower with the 
heavy additional weight of two direct engines was apparently pro- 
hibitive. So also the necessity for added floor space in the tower 
house presented another obstacle. For it is apparent that while ad- 
ditional floor space can be added to the breadth of the tower house 
floor, yet there was not the same latitude of expansion in its depth. 
In that respect the testimony is : 

"Q. Is It more important to save space lengthwise the wharf or crosswL«« 
the wharf in economizing in space in the tower? A. Orosswise the wharf. 
Q. Why? A. For the reason that a wharf must be constructed to accommo- 
date the barge, regardless of expense and attendant wharf privilèges. The 
barge, in other words, détermines the length usually of the wharf ; the wldth 
of the wharf is controUed by the tower arrangement The more narrow we 
can make our tower, the less we need make the width of our wharf, and 
consequently the high-priced wharf privilèges are economized. Q. When you 
refer to the narrower you can make your tower you mean the narrower trans- 
versely to the wharf? A. ïes ; that is it." 

In that respect it is justly contended by counsel : 

"For example, it will readily be seen that, with a trackway or wharfage 
500 feet long, an increase in the width of the tower will not at ail afCect the 
pier or wharfage construction or shore privilèges required. An increase of but 
one foot in the length of the tower, however, L e., transverse the wharf, means 
an additional 500 square feet of wharfage, or perhaps expensive pier construc- 
tion. Or, If the privilège of widening the wharf on the waterslde cannot 
be had, it must be extended on the landside with so much added expense for 
the land and curtailment of a corresponding amount of adjacent storage facil- 
ities (Hains, p. 398, Kec. vol. 2), the équivalent perhaps of many tbousand 
tons of coal." 

In the face of thèse seemingly prohibitory limitations the patentée 
evolved his device which permitted him to do several things : First, he 
was able to get the added weight which enabled him to change his geared 
trolley engine into a direct trolley engine without such added weight 
being objectionable. Second, he was able to get the added weight 
which enabled him to change his geared hoisting engine into a direct- 
hoisting engine without such added weight being objectionable. Third, 
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he made possible the placing of thèse two heavy direct engines in tan- 
dem position, and thus carried his rapid-traveling ropes in direct lines 
to his sheaves and located ail the machinery in the center line of the 
tovver. This was ail accomplished by locating the trolley engine within 
the legs of the hoisting engine and making both engines intégral parts 
of a single base. This novel construction effected novel results. In the 
first place the direct action of his engines enabled them to run at a low- 
er speed. Secondly, their lower speed caused less vibration, and their 
heavier structure correspondingly absorbed and minimized such vibra- 
tion as was caused. Thirdly, the unifying of the engines on a common 
base gave to each engine the stability both of its own weight a-nd of its 
fellow. Back of each was the weight of both. And, lastly, because of 
the union on a common base the vibration of the two engines when both 
were operated tended to absorb, counteract, or neutralize the vibration 
originated by the other. The trolley engine no longer opérâtes sepa- 
rately and alone, but by its new conjoint relation to the hoisting engine 
it availed itself of its weight, and was thus enabled to dispense with its 
bearing, lower its speed, reduce its vibration, and at the same time 
use the vibration of its fellow to counteract its own. In a like way 
the separate hoisting engine of the old art was changed by its joinder 
to the trolley engine. The action of each modified and was essential 
to the utilization and opération of the other. To our mind, the 
interdependent action of the two constituted a marked example of a 
genuine co-operative union. Added to thèse operative relations we hâve 
striking commercial gains in five buckets being lifted instead of three, 
and the humane resuit in labor already referred to. In view of thèse 
facts and of other advantages testified to in the proofs, we are con- 
strained to regard the device as novel, useful, and inventive. Indeed, 
to this case may be applied what was said in this circuit in Standard Co. 
V. Burdett-Rowntree Co. (D. C.) 196 Fed. 46, affirmed in 197 Fed. 743, 
117 C. C. A. 206: 

"It must be conceded that in the last analysis tbe patent does not do mueli 
more thau move signais troin one place to another without changius their 
function, but in doing this a real contribution bas been made to tbe art, and 
a contribution, I thiuk, of considérable value. By tbe grouping and arrange- 
ment that are said to be merely aggregation, it seems plaln that an in- 
timately related whole bas in fact been evolved, in wbicli each part has been 
made more effective to accomplish the common objeet, and in whîch this 
increased efflciency is due to the new relation of each part to the others. The 
total resuit is certainly greatly improved In the several particulars already 
referred to ; and, whlle it is not a tangible product that has been improved, the 
new method of opération produces a clearly perceptible advance in the art. 
Elevators with one-point control arrangement of signais and motors are oper- 
ated more rapidly, more easlly, more safely, and more efflciently, and this 
greatly improved opération seems to be a new and bénéficiai resuit produced 
by a new combination and arrangement of knowu éléments witbln tbe meaning 
of the language used In Loom Co. v. Higgihs, 105 U. S. 5S0 [26 L. Ed. 1177]." 

[4] We bave not overlooked the fact that there was no mention in 
the patent of the lessening of vibration which now appears to be the 
mosf striking advantage of the patent. But we do not think the 
f ailure to disclose ail the merits of a device should now serve to defeat 
it. Very often subséquent use shows that claimed advantages did not 
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materialize, and in the same way use sometimes brings to light un- 
suspected merits in a device. In either case the présence or absence 
of asserted advantages is of evidential weight in securing the patent. 
The gist of a disclosure is that it be so full as will enable those versed 
in the art to thereafter use the device, and where such use, practice, 
mechanism, formula, etc., are fully disclosed, the requirements of the 
law are satisfied, without claiming every advantage such device may 
hâve. If subséquent use discloses unsuspected additional benefits the 
patentée is the gainer during the life of the patent, and the public when 
it expires. It will also be noted that while this patentée only specifi- 
cally stated two alleged advantages, viz. — "by this arrangement of en- 
gine I economize room in the tower and, what is more important, am 
enabled to place ail the levers of the engine mechanism within easy 
reach of a single operator," he also adds : 

"I hâve found from practice that a duplex engine constinicted as above 
• * * has many advantages over the ordinary construction in which two 
entirely separated engines are situated at différent parts of the tower." 

After full considération we are of opinion the court erred in not 
holding the patent valid. Its decree will therefore be reversed, and 
the case remanded, with instructions to enter a decreé adjudging its 
validity and infringement. 



SHERMAN, CLAY & CO. v. SBAECHLIGHT HOEN CO. 

(Circuit Court of Appeals, Ninth Circuit. August 9, 1915.) 

No. 2519. 

1. Action ®=>69 — Kesteaining Ixfei.m.eiiext Suit — Suit against Sev- 

EEAL Dealers — Joint ob Indepe^ndént Tort-Feasoks. 

In a suit by the owner of a patent for a horn for phonographs, not a 
manufacturer of the patented article, to enjoln infringement and for an 
accounting by a dealer in horns manufactured under the patent selllng 
to retailers and itself purchasing from a vendor purcliasing from unlcnown 
manufacturers, the défendant was not entitled to a stay of the suit on 
the grounds tliat complainant, after its commencement, began a suit to 
enjoin defendant's vendor from infringement and for an accounting, that 
otherwise the présent suit and other simllar suits against purchasers 
from the same vendor would resuit in irréparable injury to such vendor, 
and that the recovery and satisfaction of judgment against such vendor 
would operate to release the article from the patent monopoly and leave 
défendant free to deal therein, since ail dealers in such patented article 
without license from the patentée are tort-feasors who may be enjoined 
from deallng in such article, and since there may be as many causes of 
action and as many recoveries as there are joint tort-feasors, but only one 
satisfaction; and since the right to sue independent tort-feasors sep- 
arately and prosecute to recovery and satisfaction in each case is also 
clear. 

[Ed. Xote.^For other cases, see Action, Cent. Dig. $$ 744-751; Dec. 
Dig. <g=69.] 

2. Patents <g=»312 — Suit for Infringement — Burden^oe Proof. 

In a suit by the owner of the patent to enjoin its infringement by a 
dealer purchasing from one purchasing from unknovra manufacturers, 
the burden is on the dealer to show that he is dealing with an article un- 

«ssFor otber casea Me sun* toplo & KEY-NUMBER in ail Kejr-Numbered Dlgeata & Indexes 
225F.— 32 
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der Ucense from the patentée, or In articles from whlch the patent mo- 
nopoly bas been released or removed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544r-549; Dec. 
Dig. ®=»312.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Suit in equity by the Searchlight Hom Company against Sherman, 
Clay & Co. to enjoin infringement of letters patent, No. 771,441, for 
a horn for phonographs or similar machines granted to Peter C. Niel- 
sen, October 4, 1904, with answer and pétition by défendant to en- 
join further prosecution of the suit, and for a stay. Pétition denied, 
and stay refused, and défendant appeals. Afïirmed. 

See, also, 214 Fed. 86. 

N. A. Acker, of San Francisco, Cal., and Hector T. Fenton and 
Frederick A. Blount, both of Philadelphia, Pa., for appellant. 

John H. Miller, of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is a suit by appellee, the 
Searchlight Hom Company, against Sherman, Clay & Co., to enjoin 
the infringement of a patent, and for an accounting for profits realized 
and damages sustained by reason of the infringement. The com- 
plainant is the owner of the patent, and Sherman, Clay & Co. is a 
dealer in phonographic horns manufactured under the patent, and 
is selling them to retailers, who sell to users. Sherman, Clay & Co. 
purchases the horns from the V^ictor Talking Machine Company, of 
New Jersey. The Victor Company purchases from certain unknown 
manufacturers. The complainant is not now a manufacturer of the 
patented contrivance. Previous to the institution of this suit, com- 
plainant sued Sherman, Clay & Co. at law to recover damages for the 
infringement, and was successful, and in the présent suit a prelim- 
inary injunction was granted. Both the judgment in the law action 
and the preliminary injunction in the présent suit hâve been afiàrmed 
by this court. The damages sought in the présent case are such as 
the complainant has sustained, since the commencement of the law 
action, by the continuation of Sherman, Clay & Co. to sell the manu- 
factured article notwithstanding the judgment. Sherman, Clay & Co. 
answers that it is a purchaser of the horns from the Victor Talking 
Machine Company, of New Jersey, in good faith, and pétitions the 
court to enjoin further prosecution of the suit, and for a stay there- 
of, on the ground that the complainant has, subséquent to the com- 
mencement of the présent suit, instituted a suit against the Victor 
Talking Machine Company, in the District Court of the United 
States for the District of New Jersey, to enjoin the Victor Company 
from infringement and for an accounting, and for damages sustained 
by reason of the infringement. It is further alleged by the petitioner 
that, if the Searchlight Horn Company be not restrained from the 

®:=3For other casM see saœe toplc & KEY-NUMBER In ail Key-Mumbered Blseste * Indexes 
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further prosecution of the présent suit and f rom bringing other suits 
of a like nature against purchasers from the Victor Company, irrép- 
arable injury will resuit by the loss to the Victor Company of its 
customers who, on account of the harassment, annoyance, and expense 
occasioned by the acts of complainant, will fall away from the Victor 
Company, and will cease to patronize it in the purchase of any and 
ail machinery and accessories of every kind and nature incident to the 
talking machine business, and outside of and wholly foreign to the 
phonographic horns in question, the said Victor Company being a 
manufacturer and seller of talking machines and accessories thereto, 
and many other machines and apparatus in line therewith, which hâve 
nothing to do with and are wholly foreign to the phonographic horns 
of the alleged patent in suit; and, further, that it is the purpose of 
the complainant in bringing such suits to harass and annoy the cus- 
tomers of the Victor Company and the Victor Company itself. The 
district court denied the pétition and refused a stay, and from the 
order and decree rendered in that respect the défendant appeals. 

[ 1 ] There is but one question to be determined on this appeal, and 
that is whether the défendant is entitled to a stay of the proceedings 
in the présent suit until the détermination of the suit in New Jersey. 
The contention of appellant is that, it having purchased from the 
Victor Company, a recovery against the latter for damages for in- 
fringement in disposing of horns manufactured under the infringed 
patent would operate to release the devices dealt in from the patent 
monopoly, and henceforth appellant would be at liberty to deal therein 
as though the patent right had never attached. The proposition in- 
cludes, not only a recovery against the Victor Company, but a satis- 
faction of the judgment, and comprises, of course, only such horns 
as Sherman, Clay & Co. may hâve purchased from the Victor Com- 
pany, and for which the latter company shall hâve discharged dam- 
ages for infringement in selling the patented article. 

The case of Stebler v. Riverside Heights Orange Growers' Ass'n, 
214 Fed. 550, 131 C. C. A. 96, decided by this court, is relied upon 
as supporting the contention. That was a case where a manufacturer 
of the patented device was sued by the owner of the patent, who was 
also a manufacturer, both by way of injunction and for an account- 
ing for profits derived from sales and damages arising from infringe- 
ment. The owner also sued 27 users of the patented device, who had 
purchased from the alleged infringer. Under the peculiar circum- 
stances of the controversy, the seller being engaged in the sale of other 
commodities aside from the infringed article, and being amply able 
to respond in damages covering the entire amount sustainable, it was 
declared that the owner of the patent should be enjoined from fur- 
ther prosecution of the suits against the users, and from bringing 
any other suits against users who had purchased from the infringing 
seller, until the rendition of the judgment upon the master's report 
on the accounting. This upon the ground that a recovery against the 
seller would cover àll the damages that the holder of the patent would 
be entitled to recover against either the seller or the user, and that 
therefore such recovery would operate to release the article from 
the monopoly of the patent in the hands of the user. That was a 
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case of a manufacturer who owned the patent against another man- 
ufacturer who infringed the patent both in manufacturing and selling. 
This is a case where the ovvner of the patent, who is not a manu- 
facturer, is suing a seller for infringement and for an accounting. 
Whether the différence in the situation of the parties would entail a 
différence in the measure of damages, and likewise the amount of the 
recovery, we are not at this time called upon to décide. But, if it be 
conceded that the recovery would be the same in either case, and 
that a recovery against a prior seller would operate as a release of 
the device from the monopoly in the hands of a subséquent dealer in 
the same articles as previously sold, it must also be conceded that 
the owner has the lawful right to sue any dealer who is making mer- 
chandise of his patented articles. AU dealers in such articles without 
license from the patentée are alike tort-feasors, and ail are alike 
amenable to damages until the patentée is compensated for the dam- 
ages sustained, and ail may alike be enjoined from so dealing in such 
articles. There may be as many causes of action as there are joint 
tort-feasors, and as many recoveries, but there can be only one satis- 
faction. 21 Enc. Pleading and Practice, 806; Lovejoy v. Murray, 
3 Wall. 1, 18 L. Ed. 129. The principle was applied in Birdsell v. 
Shaliol, 112 U. S. 485, 5 Sup. Ct. 244, 28 h. Ed. 768, a case for in- 
fringement of a patent. If the tort-feasors are independent, not joint, 
then the right to sue them separately, and prosecute to recovery and 
even satisfaction in each case, is equally clear. So that, upon either 
hypothesi s, whether the Victor Company and Sherman, Clay & Co. 
are joint or independent tort-feasors, the plaintiff has the légal right 
to pursue either severally to a recovery. Then, if satisfaction be had 
in one case, it will be time enough to détermine whether the infringed 
articles dealt in are released from the patented monopoly. 

[2] It follows, therefore, that, in the présent stage of the causes, 
the défendant in neither cause has a légal or équitable right to hâve 
the other cause stayed pending further prosecution. We think it 
can make no différence if some of the dealers are harassed and annoy- 
ed by suits against other dealers where the suits are ail against dealers 
Who are prima facie in equal wrong, and the burden is upon the dealer 
to show that he or it is dealing with an article under license from the 
patentée, or in articles from which the patent monopoly has been 
released or removed. 

This disposes of the controversy. The decree of the district court 
denying the injunction prayed should be afïirmed, and it is so ordered. 



PACIFIC PHONOGRAPH CO. v. SEARCHLIGHT HORN 00. 

(Circuit Court of Appeals, Nintti Circuit. August 9, 1915.) 

No. 2518. 

Appeal from the District Court of tlie United States for tlie Second Divi- 
sion of the Northern District of Califprnia; Wm. C. Van Fleet, Judge. 

Suit in equity by the Searchlight Hdrn Company against the Pacific Phono- 
graph Company for infringement of letters patent, No. 771,441, for a horn 
for phonograplis or simllar machines, granted to Peter 0. Nielsen October 4, 
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1904, in which défendant petitioned to enjoln further prosecution of the suit. 
Pétition denied, and défendant appeals. Afflrmed. 

See, also, 214 Fed. 257. 

N. A. Acker and D. Hadsell, both of San Francisco, Cal., and J. Edgar Bull, 
of New York City, for appellant. 

Jolin H. Miller, of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, District 
Judge. 

WOLVERTON, District Judge. This case Is akln to that of Sherman, Clay 
& Co. V. Searchlight Horn Co., 225 Fed. 497, — C. 0. A. —, just decided. 
The appellant purchased from Thomas A. Edison, Incorporated. The latter 
Company has also been sued by appellee in New Jersey. Neither company is 
a manufacturer of the infringing devices. The appellant petitioned for an 
Injunction, the same as the défendant in the Sherman, Clay & Co. Case, mak- 
Ing like allégations as to the seller being annoyed, harassed, etc., and the dis- 
trict court denied the Injunction. The causes being of the same nature, the 
décision in the Sherman, Clay & Co. Case is décisive of this. 

Afflrmed. 



WENDE T. HORINB. 



(Circuit Court of Appeals, Seventh Circuit. January 5, 1915. Rehear- 
Ing Denied May 25, 1915.) 

No. 2067. 

Patents <S=»76 — Patentability — Pkiob Use or Sale — "On Sale." 

An offer to sell a new device, made to a prospective purchaser af ter 
the expérimental stage has been passed, the invention reduced to prac- 
tice, and the apparatus manufactured in its perfected form, is a placing 
"on sale" within the statute, and a valid patent for the device cannot 
be granted on an application filed more than two years thereafter. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 92, 98; Dec. 
Dig. <S=>76. 

For other définitions, see Words and Phrases, First and Second Séries, 
On Sale.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Christian C. Kohl- 
saat, Judge. 

Suit in equity by Frank J. Wende against Melville F. Horine. De- 
cree for défendant, and complainant appeals. Afïirmed. 

-See, also, 191 Fed. û20. 

Charles C. Bulkley and George E. Waldo, both of Chicago, 111., 
f0r appellant. 
John L. Jackson, of Chicago, III., for appellee. 

Before BAKER, SEAiMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. Applications for letters patent for improve- 
nients in a manifolding apparatus were filed by appellee on July 3, 
1897, and by appellant nearly a year and a half later, on December 
21, 1898. The spécifie commercial demand that called forth the efforts 
of the parties was that of the Union Stock Yards at Chicago for 

<g=3For other cîises see same topic & KSY-NUMBBK la ail Key-Numbered DigesU & Indexes 
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sîmultaneous fac simile scale records and certificates by some car- 
bon copy process. 

Interférence proceedings were instituted between the parties. In 
support of his claim of priority, Wende relied upon two sets of ex- 
hibits. One set, however, was rejected, on the ground that, while 
it may hâve had features in common with Horine's exhibit, it did not 
show one élément of the spécifie claims in issue. Wende's conten- 
tion for a construction of the claims and the issue broad enough to 
make the second set of exhibits admissible was rejected. Priority 
was awarded to Horine on a construction found to hâve been reduced 
to practice not later than November 25, 1896. No appeal was taken 
from the décision of the Commissioner. 

Thereupon Horine filed additional and broader claims, omitting 
therein the one élément, the construction of which had caused the 
rejection of Wende's second set of exhibits, and was awarded a 
patent covering both the claims involved in the interférence and the 
broader claims. Wende then amended his application, adopted the 
broader claims in Horine's patent, and succeeded in having a sec- 
ond interférence proceeding instituted. Horine's motion to dissolve 
this proceeding on the ground of estoppel was overruled both by the 
primary examiner and the Commissioner; the latter, too, reversed 
the action of the former, who had granted the motion only because 
in his judgment no prima facie showing of priority had been made by 
Wende. 

In this second interférence Wende was successful in the Patent 
Office in establishing the priority of the second set of exhibits, which 
had not been received in évidence in the former proceeding, over 
Horine's original exhibit, on which the latter again relied; but, on 
appeal, the. Court of Appeals for the District of Columbia reversed 
the Commissioner of Patents, on the ground that the broader claims 
of the second interférence dififered from the spécifie claims of the 
first interférence in scope alone, and not generically, and that there- 
f ore the Commissioner's final unappealed décision in the first inter- 
férence was res adjudicata of the issues involved in the second, and 
that, notwithstanding the rejection in the first interférence proceeding 
of the second set of exhibits, and irrespective of whether such action 
was proper or erroneous, the priority, as against Horine, of the con- 
ception and réduction to practice therein of the broader claims could 
not be inquired into. 

Wende thereupon filed his bill in equity under section 4915 of the 
Revised Statutes (Comp. St. 1913, § 9460) to secure a judicial déc- 
laration of priority of the claims involved in the second interférence 
proceeding and an adjudication that he is entitled to receive a patent 
for his invention specified therein. This bill was dismissed in the 
EHstrict Court on the ground of identity of the issues in the two pro- 
ceedings and estoppel to sue under section 4915, because of a failure 
to appeal from the décision of the Commissioner in the first interfér- 
ence proceeding. 

In addition to res adjudicata and estoppel, several other défenses 
were made in the District Court, and are urged, on this appeal, in sup- 
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port of the decree. The conclusion which we hâve reached, that the 
invention was on sale more than two years before Wende's applica- 
tion was filed, and that he cannot, therefore, under any circumstances, 
obtain letters patent thereon, renders it unnecessary for us to express 
any opinion either on the défenses of res adjudicata and estoppel or 
on the merits of the respective contentions to priority. 

While there is a strong controversy as to the ultimate conclusion, 
there is practically none as to the evidentiary facts from which it must 
be determined whether or not Horine's original exhibit, completed 
not later than November 25, 1896, and concededly embodying the 
invention covered by the claims now in question, was on sale prior 
to December 21, 1896. This apparatus, completed and delivered to 
Horine on November 25, 1896, was not in any sensé a mère model 
or an expérimental construction, but, as testified to, it was a "full- 
sized, complète, operative apparatus." And the démonstrations which 
he subsequently made were not, as in Elizabeth v. Paving Co., 97 U. 
S, 126, 24 L,. Ed. 1000, for the purpose of experimenting, of deter- 
mining whether or not it would operate practically and commercially, 
but solely for the purpose of showing its advantages and selling it 
to a prospective purchaser. No changes were in fact made in it, and 
the identical apparatus was subsequently installed and used. 

Wende and Horine were making every endeavor to secure the 
adoption of their respective apparatus by the Union Stock Yards 
Company. On November 30, 1896, Horine took his perfected ap- 
paratus to the office of J. C. Denison, secretary of the Stock Yards 
Company, with whom both parties had been conferring for months, 
and to whom each of them had showed his work during the expéri- 
mental stages, and demonstrated its opération before him and others. 
On December 12, 1896, Horine appeared at a meeting of the L,ive 
Stock Exchange committee with General Manager Sherman and 
other officiais of the Stock Yards Company, to make further démon- 
strations. The committee then and there recommended its adoption, 
and Sherman instructed Denison to ascertain the cost of the necessary 
materials, as well as the compensation to be paid Horine. Denison 
on the same day requested Horine to submit a written proposition, 
and on December 16th wrote to him: 

"It is now Wednesday afternoon, and the last time I saw you you positive- 
ly agreed to give me figures as to what yoù would charge us for your new 
scale ticket device on Monday," 

After telling him of Wende's device, and the effort to secure its 
adoption, he continues: 

"My object is * * • to Impress uiwn you the necessity of belng hère 
to-morrow and hâve tjie matter amicably settled." 

The letter was signed "J. C. Denison, Secretary," and was inclosed 
in an envelope of "J- C. Denison, Secretary and Treasurer of the 
Union Stock Yards & Transit Company of Chicago." On December 
17, 1896, Horine delivered to Denison a letter addressed to the Stock 
Yards Company, from which we quote the foUowing passages: 

"My proposition hereinafter made is Intended to enable your company to 
use at ail your live stock scales my uew method of produdng slmultaaeous 
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scale records and oertlficates. * • • Now, ail I ask from your Company 
as a reward for my ingenuity and persistence In your behalf and that of 
the gênerai trade hère, as part compensation for my labor, tlme, and ex- 
penses in perfecting the new System and Its neeessary apparatus, and in pre- 
parlng the way for its introduction Into thls market, for my further services 
in directing and supervising the préparation of the required books and blank» 
for its practieal adoption at ail your scales on or about January 1, 1897, in- 
cluding the testing and sélection of carbon sheets therefor, and for the use 
of ail neeessary mechaiiical apparatus for the purpose, which I agrée to fur- 
nish and keep in repair at my own expense, includlng ail neeessary instruc- 
tion to the weighmasters for using the same, • * * is $1,000 per year for 
three years, beglnning January 1, 1897, payable quarterly in advauce, wltli 
no increase, but a probable decrease, thereafter. This amounts to but a few 
cents per day for each scale." 

In this letter he also pointed out the many advantages of his in- 
vention. On Deceniber 19th he delivered another letter to Denison, 
also addressed to the Stock Yards Company, in which he said : 

"My proposition to your company under date of December 17, 1896, is in- 
tended to and does, but only in gênerai terms, ofCer to your compaiiy, among 
other considérations, what Is herein more speciflcaUy set forth, viz.: The 
right under my first patent alreâdy granted (U. S. patent No. 556,009, Issued 
March 10, 1896), and under my fortheoming second patent, to manufacture or 
hâve mannfactured at your own expense, as proposed by your secretary (but 
under my personal supervision and direction, as already stated), the neees- 
sary books and blanks which I designed and patented, accord in g to the forms 
descrlbed and illustrated in my said first patent and fortheoming second pat- 
ent, or any modifications of the same which your company may désire ; also 
the further right, under my said U. S. patent No. 556,009 and fortheoming 
second patent, to use at ail your live stock scales in this market ail neeessary 
mechanical apparatus of my invention, vyhich I agrée to hâve mannfactured 
and to furnish at my own exjjense and to keep in repair, a full supply of the 
same to be provided by me (includlng a sufflcient number of the certilicate 
plates or scale ticket holders complète for each scale, so that no weighmaster 
need stop during any one day to reload the same with the certificate blanka 
before the day's business is over), together with the accessories beloiigiog 
thereto (consisting of a stiletto and appropriate clip and flling board with dé- 
tachable device for holding a second or référence record for each scale), and 
ail neeessary instruction to the weighmasters for using the same. You wiil 
therefore attach this letter to the written proposition already delivered you, 
the same to be read and considered as part of It" 

It is clear that Denison, as secretary and treasurer of the Stock 
Yards Company, was acting for it in this correspondence and in thèse 
negotiations, irrespective of whether he had power or was expected 
to make the final contract. If Horine's letter amounted to an offer 
to sell the apparatus, then clearly thèse letters, standing alone, put it 
"on sale" within the meaning of the statute to the only immédiate 
prospective customer just as effectively as a distributed price list puts 
an article on sale to the gênerai public. 

That Horine, when he delivered the letters of December 17th and 
19th, which were clearly in reply to Denison's letter of the 16th, 
requested the latter to submit them to Mr. Sherman, the gênerai 
manager, to place them in his hands for considération, and that Den- 
ison, who was friendly to Wende, failed to do thîs, does not in any 
way lessen their efïect as a placing of the apparatus on sale. Denison 
was not a mère messenger for Horine; he was the proper récipient 
on behalf of the Stock Yards of such oiïers, both because of his posi- 
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tion and because of the express verbal authority given to him by 
Sherman on December 12th. 

The offer to the Stock Yards Company was complète at the latest 
when Denison, as secretary, received the letters ; the date at which 
he caused the substance of their contents to be communicated ver- 
bally to Sherman is immaterial, and, of course, the delay of over nine 
months before Horine's proposition, modified in some respects, was 
finally accepted, can hâve no bearing on the case. 

The statute does not require a "sale," but only a placing "on sale," 
prior to two years before the application. Under this language a 
completed sale, either with or without delivery, is not demanded ; an 
offer to sell, made to a prospective purchaser after the expérimental 
stage has been passed, the invention reduced to practice, and the ap- 
paratus manufactured in its perfected form, is a placing on sale with- 
in the statute. Covert v. Covert (C. C.) 106 Fed. 183; Dittgen v. 
Racine Co. (C. C.) 181 Fed. 394. We do not share the doubt ex- 
pressed on this point in McCreery Eng. Co. v. Massachusetts Fan Co., 
195 Fed. 498, 502, 115 C. C. A. 408. 

Decree affirmed. 



UNITED STATES v. VARIOUS TUGS AND SCOWS. 
(District Court, S. D. New York. April 12, 1915.) 

1. Navigable Waters <S=»14 — Befusk — Dumping in Habbob. 

Act June 29, 1888, c. 496, 25 Stat 209, as amended by Act Aug. 18, 1894, 
c. 299, 28 Stat. 360, forbidding the dumping of refuse in the tidal v?aters 
of the harbor of New York within the limits prescribed by the super- 
viser of the harbor, is valid, both under the police power and under the 
admiralty jurisdiction, even though the limits prescribed by the super- 
viser are beyond a marine league f rom the shore ; and a permit to dump 
not less than four miles east southeast of Scotland Light excludes, by 
implication, dumping within New York Harbor inside of that point, and 
thus deflnes the précise limits within which such scows or boats may be 
discharged. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 31^2; 
Dec. Dig. ■S=3l4.] 

2. Navigable Waters <©=14: — Dumping in Haeboe— Cbiminal Pbosecution— 

Penalty. 

Under Act June 29, 1888, c. 496, § 1, 25 Stat 209, and section 3, as 
amended by Act Aug. 18, 1894, c. 299, 28 Stat. 360 (Comp. St 1913, §§ 
9933, 9935), forbidding the dumping of refuse in the tidal waters of the 
harbor of New York within the limits prescribed by the superviser of the 
harbor, and providing that any déviation from the dumping place specifled 
in the permit shall be a misdemeanor, and that the owner and master of 
any scows or boats dumping in any place other than that specifled in the 
permit shall be liable to punishment as provided in section 1, and that 
the owner and master of any tug towing such scows or boats shall be lia- 
ble to equal punishment with the owner and master of the scows or boats, 
ail parties concerned are liable, though there is but one wrongful act and 
but one penalty in amount Is to be imposed. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 31-12; 
Dec. Dig. <S=>14. 

^ssFor otber cases see same topic à KEY-NUMBBR in aU Ker-Numbered Digests & Indexes 
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3. Statutes <S=^241 — Construction— Pénal Statxjte. 

A pénal statute Is to be construed strictly, especlally where a llability 
Is imposed upon persons who may be In no way at fault. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 322, 323; Dec. 
Dlg. <S=>241.] 

4. Navigable Watep.s ©=14 — Dumping in Harbob — Criminal Peosecution 

— FEDERAL Statute. 

Under Act June 29, 1888, c. 496, 25 Stat 209, as amended by Act Aug. 
18, 1894, c. 299, 28 Stat. 360, maklug it a criminal offense to dump refuse 
In the tidal waters of New York Harbor wlthin preseribed llmits, section 4 
(Comp. St. 1913, § 9937) of which provides that any boat used or employed 
In violatlng the act shall be liable to the penalties Imposed thereby and 
may be proceeded against by llbel, vphere one of the boats is innocent 
the other may, under the ordmary admlralty procédure, be held primarily 
liable; and a vessel whose owner and master are neither at fault may 
be subject to the penalty. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Uig. §§ 31-42 ; 
Dec. Dig. <S=3l4.] 

5. Navigable Waters (S=)14 — Dumping RErusE in Habbor— Criminal Pbos- 

ecution — Penalties— "Deeective Machxneby. ' ' 

In a prosecution under Act June 29, 1888, c. 496, 25 Stat. 209, as amend- 
ed by Act Aug. 18, 1894, c. 299, 28 Stat. 360, against various tugs and 
scows for dumping refuse in the tidal vi^aters of the harbor of New York 
withln the llmits preseribed by the superviser of the harbor, a breeze, 
gradually increasing to a gale, was not suffldently sudden to excuse the 
master of the tug and the master of the scows from not getting to safe 
anchorage before the necessity of dumping to save the scowman's life 
on account of the heavy seas, and the négligence, though not gross, was 
Inexcusable, and subjected the tug and the scow to a s.ingle minimum 
penalty; and "defective machinery," declared to be no excuse, meana 
machinery unsuited for the purpose or ont of repalr, and does not refer 
to a sudden breaking down of properly installed and insi:)ected machinery, 
so that the dumping of a recently overhauled scow because the pawl sud- 
denly broke would not be penallzed; and where a scow was deliberately 
or through gross carelessness dumped wlthin the llmits, ail the vessels 
were liable to a single penalty of $500 ; and where a scow was not given 
opportunity by the tug to dump, a single penalty would be Imposed pri- 
marily on the tug; and where a scow was dumped because the scowman 
feared swamping, though the dumping was not due to any unavoidable 
situation, a minimum single penalty would be imposed payable primarily 
by the tug ; and where a scow was dumped while in some péril of swamp- 
ing, wlthout Intentional wrongdolng, a single minimum penalty would be 
Imposed upon the scow; and where a dumping was due to too heavy a 
load, wlthout intentional misconduct, a single minimum penalty was pay- 
able by the scow; and where a dumping was occasioned by the sudden 
breaking of one of the bridle chains on the day the scow had been in- 
spected, It would not be penallzed. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dlg. §§ 31-42 ; 
Dec. Dig. <S=>14.] 

* For other définitions, see Words and Phrases, First and Second Séries, 
Defective Machinery.] 

In Admiralty. Proceedings by the United States against various 
tugs and scows. Penalties imposed against part of the hbelees, and 
libels against others disniissed. 

AUGUSTUS N. HAND, District Judge. Thèse are proceedings in 
admiralty to recover penalties against various tugs and scows for 
dumping "in the tidal waters of the harbor of New York or its adja- 

«ssFor other cases «eo sam© topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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cent or tributary waters" within the limits prescribed by the supervisor 
of the harbor. 

[ 1 ] I bave no doubt that the act of Congress f orbidding such dump- 
ing is lawful both under the so-called "poHce power" and also under 
the admiralty jurisdiction even though the limits prescribed by the 
supervisor of the harbor are beyond a marine league from the shore. 
Any other interprétation of the national power would render the gov- 
emment impotent to protect the harbors and adjacent channels and 
waters, which it dredges at great expense, from dumping by the ves- 
sels, which are only enabled safely to navigate by reason of this gov- 
ernmental aid. Whether maritime jurisdiction as between nations 
extends beyond a marine league from the shore is not material for the 
présent purpose. 

Judge Hough in the case of United States v. Newark Meadows Im- 
provement Co. (C. C.) 173 Fed. 426, held that the place wh«re the 
dumping actually occurred was within the fédéral district of New Jer- 
sey, and accordingly quashed the indictment, but made the following 
observations on the nature of the jurisdiction in case proceedings 
should be brought in admiralty : 

"This conclusion does not lessen or interfère with the national Jurisdiction 
in admiralty. Admiralty causes may be promoted wherever the res or re- 
spondent Is found and seized or served. A remedy In admiralty might hâve 
been given for thfe offense of illégal dumping ; but this proceedlng bas no re- 
lation to admiralty. It is strictly criminal, and the place where the crime 
was committed govems jurisdiction." 

In The Bombay (D. C.) 46 Fed. at page 666, Judge Benedict explain- 
ed the nature of the proceeding as foUows : 

"The intention of the statute seems to me to be 'that the vessel Is to be 
considered and treated as itself violating the statute,' * • » when the 
vessel is the instrument by means of vehich the violation of the statute is 
accomplished. Such législation is not Infrequent. It eonforms to that feature 
of the maritime law which makes the ship liable for collision caused by the 
act of a seaman done, It may be, in violation of orders; liable to forfaiture 
for goods smuggled by means of her ; liable for négligent navigating by a 
pilot compulsorily In charge of her. If that be the intent of the statute, I do 
not see why this case is not within It" 

The act which forbids dumping provides that the owner or master 
of every towboat shall apply for and obtain from the supervisor of the 
harbor a permit defining the précise limits within which the discharge 
of such scows or boats may be made. I can see no reason to contend, 
in any of the cases under considération, that the supervisor did not 
precisely prescribe the limits within which the scows should dump. 
In The Sadie (C. C.) 41 Fed. 396, Judge Lacombe held that a similar 
permit to those granted in the cases under considération sufficiently 
specified the prohibited area. It seems to me that a permit to dump 
not less than four miles east southeast of Scotland Light ship excludes 
by implication dumping within New York Harbor and its adjacent or 
tributary waters inside of that point, and thus defines the précise lim- 
its. See U. S. V. Romard (C. C.) 89 Fed. 156. 

[2, 3] The most diffîcult question to détermine is whether the act 
intended to impose more than a single penalty. In Marsh v. Shute, 
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1 Denio (N. Y.) 230, and Palmer v. Conly, 4 Denio (N. Y.) 374, the 
New York courts held under circumstances analogous to the présent 
that but one penalty should be imposed. Section 1 provides that 
dumping within the prescribed limits is forbidden "and every such act 
is made a misdemeanor." Section 3, as amended, reads as f ollows : 

"And any déviation from sucli dumping or discharglng place specified in 
sucli permit shall be a misdemeanor, and tlie owner and master, or peisou 
acting in the capacity of master, of auy scows or boats dumping or discharg- 
ing sucti forbidden matter in any place otber tban tbat specified in such per- 
mit shall be liable to punishment therefor as provided in section one « * * 
and the owner and master, or person acting in the capacity of master, of 
any tug or towboat towing such scows or boats shall be liable to equal pun- 
ishment with the owner and master, or pei'son acting in the capacity of mas- 
ter, of the scows or boats." 

It is, of couse, true that a pénal statute îs to be construed strictly, 
especially as a liabiHty is hère imposed upon persons who may be in 
no way in fault. While I think the act is a vahd exercise of the poHce 
power in furtherance of the public safety and welfare, I am disposed 
to construe it strictly, in view of the gênerai canon of construction al- 
luded to, and particularly because of the language quoted, which de- 
fines any déviation from the discharging place as "a misdenieanor," 
and every act of depositing material "a misdemeanor." While al! par- 
ties concerned are liable, I think it is properly urged that there is but 
one wrongful act, and but one penalty to be imposed as prescribed by 
the statute. Any other construction would frequently l«ad to a gro- 
tesque resuit. If, for example, there should be severaltugs with différ- 
ent owners and masters, the wrongful discharge of bis load by a single 
scowman would cause the amount of the penalty to be detennined by the 
accidentai number of owners and masters of tugs rather than by the 
gravity of the offense of the culpable scowman. The Bombay (D. C.) 
46 Fed. 666, fixed the penalty upon the basis of a single offense at $250. 

[4] Section 4 provides that any boat used or employed in violating 
any provision of the foregoing act shall be liable to the penalties im- 
posed thereby, and may be proceeded against summarily by way of libel. 
I agrée with Judge Mayer, who bas recently delivered an opinion in an- 
other case, that under thèse circumstances where one of the boats is in- 
nocent, the other one may, under the ordinary admiralty procédure, be 
held primarily liable. 

It is urged by numerous claîmants in the several cases that a vessel 
whose owner and master are neither at fault cannot be subject to a 
penalty. The Circuit Court of Appeals in Jaycox v. U. S., 107 Fed. at 
page 940, 47 C. C. A. 85, discussed this very matter, and held to the 
contrary. The following language of Judge Wallace is directly in 
point : 

"It is urged In behalf of Jaycox, as well as In behalf of the other défend- 
ants, that the statute is beyond the constitutioual power of Cougress if it ia 
to be eoustrued as maklng a person who is innocent of criminal intent crim- 
inally liable for the act of another. We are aware of no authority supporting 
the proposition that the présence of a criminal intent is an essential élément 
of a statutory offense. • • • 

"The statute does not make any person criminally liable for an act com- 
Bdtted withoub bis j^rticipation. The participation of the master of the 
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towboat and the masters of the scows is found in the circurcstance that they 
are assisting in ttie gênerai undertaking in the course of whicli the forbidden 
act is done. Neither one of them is under any obligation to engage in such an 
enterprise, and, if be chooses to engage in It, he does so at the péril of in- 
curring criminal responsibility if it is not pursued lawfuUy ; and no principle 
of natural justice is violated by a statute which makes him responsible for 
the conduct of hls coadjutor. The statute, in effect, says to the masters of the 
vessels, 'If you wish to assist in dumping refuse, you must do so at the risk 
of criminal responsibility for the acts of your associâtes as well as for your 
own.' The statute is a severe one, but this does not militate against Its valid- 
Ity. Its strlngency may be necessary to compel ail those who engage in dump- 
ing refuse within the waters specified to see to it beyond peradventure that 
the régulations of the statute are complied with." 

[5] With the foregoing gênerai rules for guidance, I shall, there- 
fore, proceed to dispose of the cases before me. 

Steam Tug J. Rich Steers and Scows Delaivare and J. J. No. 2. 

H. Snowden Marshall, U. S. Atty., and John Hunter, Asst. U. S. 
Atty., both of New York City. 

Charles Thaddeus Terry, of New York City, for claimant. 

In this case the wind increased so that the scowman testified that he 
had to lighten two of the pockets in his scow by dumping, to save his 
life, on account of the heavy seas. This was done near the Scotland 
Light, some three miles inside the dumping grounds. The wind was 
blowing about 40 miles per hour. I do not hold that a sudden storm 
would be no excuse, and I should in fact regard dumping under such 
circumstances an unavoidable accident, but hère a breeze, gradually 
increasing to a gale, was not sufficiently sudden to excuse the master 
of the tug and the master of the scows f rom getting to some saf e an- 
chorage before the danger arose and such a serious act as dumping 
the load became necessary. I do not think the négligence was gross, 
but the act, on the other hand, was not excusable. Under the circum- 
stances I will impos« a single minimum penalty of $250 upon the tug 
and scows. 

Tug J. R. Steers and Scow No. 8, 

H. Snowden Marshall, U. S. Atty., and Earl B. Barn«s, Asst. U. S. 
Atty., both of New York City. 

Charles Thaddeus Terry, of New York City, for claimant. 

Hère, though the scow had been recently overhauled and aiso in- 
spected immediately before going out, the scow dumped because the 
pawl suddenly broke. Defective machinery is, by the terms of the stat- 
ute, no excuse. I think, however, that defective machinery means 
machinery unsuited for the purpose or out of repair, and does not 
refer to a sudden breaking down of properly installed and inspectée 
machinery. In this case, therefore, the libel should be dismissed. 

Bouker No. 2 & Scows 72 H, 73 H. &■ 76 H. 

H. Snowden Marshall, U. S. Atty., and Earl B. Barnes, Asst. U, S- 
Atty., both of New York City. 

Foley & Martin, of New York City, for claimant. 
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I think in this case the scow either deliberately or by gross careless- 
ness dumped short o£ the dumping grounds, and I shall impose a single 
penalty of $500 upon ail the vessels. 

Tug Princess and Scow Juno. 

H. Snowden Marshall, U. S. Atty., and Harold Harper, Asst. U. S- 
Atty., both of New York City. 
Foley & Martin, of New York City, for tug. 
Alexander & Ash, of New York City, for scow. 

The scow was not given opportunity by the tug to dump. The tug 
turned back hurriedly and the scow pockcts Içaked after it had passed 
beyond the dumping limits. As the carelessness does not seem to hâve 
been gross, I impose a single penalty of $250, to be paid primarily by 
the tug. 

Tug Bismarck and Scow Montréal. 

H. Snowden Marshall, U. S. Atty., and Earl B. Barnes, Asst. U. S. 
Atty., both of New York City. 

Foley & Martin, of New York City, for claimant. 

The scow appears to hâve dumped, according to statements of the 
parties, because the scowman feared swamping in a heavy swell. I am 
not satisfied that the dumping was due to any unavoidable situation, but 
the conduct was not seriously inexcusable, and I therefore impose 
a minimum single penalty of $250, to be paid primarily by the scow. 

Tug Hazelton and Scow No. L. C. 1. 

H. Snowden Marshall, U. S. Atty., and Harold Harper, Asst. U. S. 
At^., both of New York City. 

Foley & Martin, of New York City, for tug Hazelton. 

Alexander J. Lindsay, of New York City, for claimant owner of 
scow. 

In this case it is probable that the hatch came off and rendered th« 
scow in some péril of swamping if the load was not lightened, and, 
as the scowman is dead and the owner is therefore deprived of his 
testimony, I shall impose the minimum single penalty of $250, as there 
was evidently no intentional wrongdoing. I do not think any com- 
pétent évidence was adduced showing an unavoidable accident. This 
penalty should be paid by the scow. 

Tug Bismarck and Scow No. 9. 

H. Snowden Marshall, U. S. Atty., and Harold Harper, Asst. U. S. 
Atty., both of New York City. 

Foley & Martin and Charles Thaddeus Terry, ail of New York City, 
for claimants. 

The dumping by the scow in this case was due to too heavy a load, 
but there was no intentional misconduct or gross négligence. I will 
therefore impose the minimum single penalty of $250, to be paid pri- 
marily by the scow. 
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Tug Princess and Scow Guiding Star. 

H. Snowden Marshall, U. S. Atty., and Harold Harper, Asst. U. S. 
Atty., both of New York City. 

Foley & Martin and Harrington, Bigham & Englar, ail of New York 
City, for claimants. 

At the trial I dismissed the libel in the case of tug Princess and 
scow Guiding Star because the scow had been overhauled the month 
before the accident and inspected that day. The dumping was occa- 
sioned apparently by the sudden breaking of one of the bridle chains, 
and I deemed the accident unavoidable. 

My décision involves no intimation that thèse misdemeanors are to 
be construed as a joint act, and constitutes only a finding that but 
one penalty in amount shall be imposed. It may be imposed, however, 
either in admiralty or in a criminal proceeding upon the statutory of- 
fenders, as the court deems best. This construction enables the court 
to impose, in cases of slight négligence, a total penalty of but $250 
against ail parties, as was donc in The Bombay (D. C.) 46 Fed. 666. 

I may add to the foregoing that I hâve, in some cases, imposed a 
somewhat smaller penalty than I should do hereafter bacause the en- 
forcement of the statute, except in cases of gross misconduct, has not 
been strict. I hâve therefore dcsired to give the owners of tugs and 
dumping scows some warning before imposing as severe penalties as 
may be looked for in the future. 



In re McNAUGHT. 

(District Court, D. Massachusetts. December 22, 1903^ 

Na 6075. 

Bawkettptct <g=»136 — Summaey Impeisonment— Contempt. 

Bankrupt, being wittiout means in hls possession or control, may not be 
punished by summary imprisonment for contempt, l)ecause not paying over 
money to the trustée, as directed by the référée, though he may hâve com- 
mitted one of the offenses mentioned In Bankr. Act July 1, 1898, c. 541, § 
29, 30 Stat. 554 (Comp. St 1913, § 9613). 

[Ed. Note.— For other cases, see Bankniptcy, Cent Dig. §§ 233, 235; 
Dec. Dig. ®=>136.] 

In Bankniptcy. In the matter of William W. McNaught, bankrupt. 
Bankrupt discharged from custody. 

Arthur E. Burr, of Boston, Mass., for trustée. 
Merritt & Merritt, of Boston, Mass., for bankrupt. 

LOWELL, District Judge. The bankrupt has been held în jail pur- 
suant to the order of committal made November 19th. Fréquent repré- 
sentations hâve been made to the court during the past month that he 
is without means, and has not in hand or in his disposition any appre- 

«ssFor otiisr cas» w* same tepia k KBY-NUMBEIR In ail Key-Numbered Dlgests & Ind*zea 
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ciable part of the sum of money which the référée directed him te pay 
over to the trustée. In order to clear up the matter, if possible, the 
bankrupt's courisel, at my suggestion, ofïered as a witness the bank- 
rupt's brother, who had been employed by him as a clerk up to the 
time of bankruptcy, and who has since carried on the same business, 
employing the bankrupt as clerk. If any considérable sum of money 
had been concealed, it seemed inévitable that this witness should know 
about it If, on the other hand, notwithstanding his false testimony 
and the false entries in his books, the bankrupt was without means, 
his brother's testimony might be expected to malce this fact clear. Un- 
fortunately the brother's testimony was like the bankrupt's, though 
the bankrupt's counsel, both in public and in private, besought him to 
tell the truth. He also appeared either to hâve destroyed his books 
or to hâve omitted keeping any. Notwithstanding thèse circumstances, 
I hâve yet become satisfied, after much investigation and several con- 
férences with the référée, that the bankrupt is now without means in 
his possession or control. Indeed, I am inclined to think that he did 
not conceal any considérable sum of money f rom the trustée. His in- 
corrigible habit of lying has led the court, quite naturally, but errone- 
ously, as I think, to believe that he had something important to con- 
ceal. The facts above stated put his discharge out of the question, and 
indicate that he has committed one of the offenses mentioned in section 
29, Bankr. Act; but it is beyond the power of this court to punish those 
offenses by summary imprisonment for contempt, That he has been 
held for about a month is due solely to his own conduct, but that con- 
duct does not justify further imprisonment, however it may be dealt 
with by proceedings strictly criminal. The value of the business 
transferred to the bankrupt's brother may doubtless be realized by 
the trustée, subject to the rights of the bankrupt's nephew, whatever 
thèse may be. The bankrupt will be discharged from custody without 
préjudice to the institution of further proceedings, if further évidence 
be discovered that he holds property concealed from the estate. 
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BRIE R. CO. V. SCHMIDT. 

(Circuit Court of Appeals, Thlrd Circuit. September 7, 1915.) 

No. 1938. 

1. CouETS <®=5347 — Pleadings — Amendments — Statutobt Pbovisions — 

State and Fedeeal Statutes. 

AUowance of amendments to pleadings is governed by Rev. St. § 954 
(Comp. St 1913, § 1591), autliorizing amendments, and not by state prac- 
tice act. 

[Ed. Note. — For otber cases, see Courts, Cent. Dig. § 921 ; Dec. Dig. 
<g=>347. 

Fédéral courts following state practice, see notes to O'Connell y. Reed, 
5 C. C. A. 594 ; Nederland Life Ins. Co. v. Hill, 27 C. C. A. 392.] 

2. Appeal and Eebob <g=1041 — Aixowanck of Ahendments — Haemless Eb- 

BOB. 

Where tbe trial of an action for the deatb of a person struck by a train 
proceeded without objection on the theory that the décèdent was at the 
time of the accident a traveler on the highway, though the statement orig- 
Inally flled alleged that décèdent was at that time a passenger, the al- 
lowance of an amendment to the statement to conform to the proof waa 
not prejudicial to the railroad company, prepared to meet the question 
of négligent failure to give statutory signais to décèdent as a traveler, 
relied on as a basls for recovery. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dig. §§ 4106- 
4109; Dec. Dig. ®=»1041.] 

3. Appeal and Eeeob i@=»1002 — Conflictins Evidence — Question fob Jtjet 

— Veedict. 

A verdict that a railroad company operated a train Ijilling a pedestrlan 
without giving the statutory signais, sustained by the testlmony of four 
witnesses that they dld not hear the statutory signais, though in such a 
position that the jui"y might reasonably believe that the signais would 
not hâve escaped notice, if given, but opposed to much testlmony, Is con- 
cluslve on the court on appeal, unable to say that the trial judge would 
hâve been justified In directing tbe jury to disregard the testlmony of the 
four witnesses. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3935- 
3937; Dec. Dig. ®=3l002.] 

4. Raileoads <S=>350 — Injubies to Pedestbian on Tback — Contbibutoby 

Nbglioence — Question foe Jubt. 

Whether a pedestrlan, struck by a train, was guUty of contributory 
négligence, held, under the évidence, for the jury. 

[Ed. Note.— For other cases, see Rallroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. <g=>350.] 

6. Raileoads <S=>330 — Injubies to Pedestbian on Tback — Contbibutoby 
NegligenoKi — Question fob Jubt. 

Under P. L. N. J. 1909, p. 137, providing that where any railroad In- 
stalls any safety gâtes at a street crossing, or places at the crossing s 
flagman, any person approaching the crossing may assume that the safe- 
ty gâte wUl be duly operated, or that the flagman wlU guard the cross- 
ing, and that the failure of a pedestrlan, Injured by a train, to stop, look, 
and listen before passing, shall not bar an action, where safety gâtes were 
down beeause of the présence of a standing train, from which a passen- 
ger alighted, the passenger, on leaving the place and crossing the tracks 
at a public crossing, could assume that the flagman would properly guard 
him against another train, and that fact must be considered in deter- 
mining the issue of contributory négligence. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. i§ 1071-1074; 
Dec. Dig. «=330.] 

4=>For otber cases see same toplc & KBY-NUMBER la ail Key-Numbered Oigests & Indexai 
225 F.— 33 
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In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Action by Blandina Schmidt, administratrix of Lucy Schmidt, de- 
ceased, against the Erie Railroad Company. There was a judgment 
for plaintiff, and défendant brings error. Affirmed. 

George S. Hobart, of Jersey City, N. J., for plaintiff in error. 
Alexander Simpson, of Jersey City, N. J., for défendant in error. 

Before BUFFINGTON', McPHERSON, and WOOLLEY, Circuit 
Judges 

McPHERSON, Circuit Judge. The plaintiff is the mother and 
administratrix of Lucy Schmidt, and recovered damages in the Dis- 
trict Court for the death of her daughter — a young girl about 
16 years old — who was killed on September 4, 1912, by an express 
train of the Erie Railroad Company on a grade crossing in the borough 
of Rutherf ord. The deceased had returned to Rutherf ord f rom Jersey 
City upon a local train, that arrived about half past 5 o'clock in the 
afternoon. After alighting at the station on the south side of the 
tracks, she walked westwardly upon the platform until she reached 
the intersection of Park street with the right of way; at this point 
she left the premises of the railroad, continued her progress west- 
wardly at least to the middle of the street, then tumed northwardly, 
crossed three tracks, and was struck and instantly killed upon the 
fourth and last. For the immédiate purpose, no other facts need be 
taken into account ; those just stated will make the railroad's first posi- 
tion understood, namely, that the trial judge should not hâve permitted 
the plaintiff to amend her statement of claim after ail the évidence 
had been heard. 

[1,2] The ruling was made under the followmg circumstances : 
As originally filed, the statement alleged that the deceased was still 
a passenger at the time of her death; the company's answer dis- 
claimed any knowledge of the subject, and in this state of the pleadings 
the case went to trial and ail the évidence on both sides was taken. 
The court then ruled that the deceased had lost her status as a pas- 
senger at the time of her death, and had become a traveler on the 
public highway ; whereupon the plaintiff asked and obtained leave to 
make the appropriate amendment, and the défendant duly excepted 
to the ruling. The amendment was not made until December, 1914, 
and as the New Jersey statute requires an action for death by négli- 
gence to be "commenced within 24 calendar months after the death 
of such deceased person," ^ the railroad company argued then, and 
argues now, that the amendment improperly introduced a new cause 
of action after the statute of limitations had run. We see no error 
in the allowance of the amendment, but in so holding we give no 
weight to section 24 of the New Jersey Practice Act of 1912 (P. L. p. 
382), which empowers the court "upon tenns, [to] permit before 
or at the trial the statement of a new or différent cause of action in the 
complaint or counterclaim." In our opinion, the amendment was 
properly allowed under section 954 of the Revised Statutes (Comp. 
St. 1913, § 1591), which authorizes a fédéral court to allow either 

> 2 r!omp. St. 1910, p. 190S, § 8. 
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party to amend at any time "any defect in the process or pleadings 
upon such conditions as it shall in its discrétion and by its rules pre- 
scribe." No such allowance should be held erroneous by an appellate 
court, unless material harm bas thereby been donc to the opposite 
party ; and in the case now before us the défendant was not prejudiced 
in the slightest degree, for not only was no further évidence offered, 
but the notes of testimony show also that the trial had in fact proceeded 
without objection solely on the theory that the deceased was a traveler 
on the highway, so that the amendment merely made the record con- 
form to the issue that had actually been contested from first to last. 
Moreover, the railroad's counsel expreSsly disclaimed being surprised 
by the amendment, saying: 

"I am perfectly prepared to meet, at thls or any otlier tlme, the questiou of 
the statutory signais to the plaintilï's intestate, as a traveler on the high- 
way." 

Under thèse circumstances, it is unnecessary to décide the formai 
question, whether the amendment did, or did not, introduce a new 
cause of action. Upon this question the plaintiff contends that the 
wrongful act on which the suit is based is the négligence of the de- 
fendant in f ailing to give such signais, either by bell or whistle, as are 
required by section 35 of the New Jersey act of 1903 (P. h. p. 663) ; 
contending, further, that this failure and nothing else was always 
relied on as the foundation of the claim, thus making immaterial the 
question whether the deceased suffered death as a passenger or as 
a traveler on the highway. For the reasons already given, we do not 
pass upon this contention ; the railroad suffered no harm whatever by 
the amendment, and is in no position to press a purely formai ob- 
jection. 

[3] The next question that needs considération is whether the évi- 
dence of the defendant's négligence should hâve been submitted to th«î 
jury. We need not say that a fédéral court of appeal does not décida 
which party has made out the stronger case on the facts. If the évi- 
dence for a plaintiff is such that the trial judge is bound to submit 
it, the verdict is binding in this forum. The remedy against a verdict 
that does not accord with the weight of the évidence is to move the 
court below for a new trial, but for some reason no such motion was 
made in the présent case; the défendant chose to rely on its writ 
of error, and inter alia on the assignment that binding instructions 
should bave been given against the plaintiff. We bave read ail the tes- 
timony with care, and we find that four witnesses testified that they 
did not hear the statutory signais, each of thèse witnesses being in such 
a position that the jury might reasonably believe the signais would 
not hâve escaped notice if they had been given. Danskin v. Railroad, 
83 N. J. Law, 522, 83 Atl. 1006. It is true that much opposing testi- 
mony was offered, but the jury must hâve believed the four witnesses 
referred to, and we are unable to say that the trial judge would hâve 
been justified in telling the jury to disregard their testimony altogether. 

[4] The remaining question has to do with deceased's contributory 
négligence, ^nd especially with the New Jersey act of 1909 (P. L. 
p. 137) in its bearing on this subjecL Other facts should now be 
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noticed : The deceased had been a stenographer and bookkeeper in 
a lawyer's office for nearly three months before her death, and during 
this period had been accustomed to ride on the same local train that 
carried her to Rutherford on September 4. She was a bright, intelli- 
gent girl, with good sight and hearing. The express train that struck 
her usually passed the station before the local train came in, but on 
the day in question it was a few minutes behind its schedule time. 
There are four tracks at Rutherford, numbered 3, 4, 1, 2, from 
north to south. The local train arrived on No. 1, and stopped in 
such a position that the engine occupied at least half of the Park 
Street crossing, which is about 1 10 f eet wide. Saf ety gâtes were down 
on both sides of the crossing, and on the north side a watchman was 
also on duty. When the deceased left the station platform and stepped 
upon the stones and planks of the crossing she was inside the gâtes 
on the south side, and the standing train prevented her from seeing 
any danger that might be approaching on tracks 3 or 4. She was 
familiar with the crossing, which had been in use by the public for 20 
years at least, and the jury might reasonably infer that she would not 
be expecting the express train, since its schedule time would carry 
it past the station before the local train came in. The engine of her 
train was exhausting steam and was thus making a certain amount of 
noise. When she had passed around the front of the engine, she was 
only 17% feet from the first, or south, rail of No. 3 track. The view 
eastward to her right was unobstructed for more than a mile; in 
front of her some people were crossing, while the flagman's attention 
seems to hâve been engaged in restraining others who were trying to 
cross in the opposite direction from East Rutherford toward the south, 
or station, side. At ail events, he did not see her; he had signaled 
the express to come on, and the train passed over the crossing at 20 
or 25 miles an hour. How soon the deceased saw the rapidly ap- 
proaching train after she had walked past the standing engine is in 
doubt, but of course she must hâve seen it very soon ; the distance 
was short, and several witnesses testified that she hesitated, or seemed 
bewildered, then started to run very fast, but failed to get across in 
time. It must be remembered that the verdict bas established the 
fact that the express did not give the necessary signais, so that she 
was suddenly confronted by a dangerous situation, brought about by 
the defendant's négligence. 

[5] Under thèse circumstances we cannot say that her contributory 
négligence was so clearly established as to require the trial judge to 
décide the question as a matter of law; but as his instructions on 
this subject were influenced by the New jersey statute we are obliged 
to consider the applicability of that act. It is chapter 96 of 1909, and 
reads as follows: 

"An act with référence to the degree of care necessary to be used by travel- 
ers over rallroad crosslngs protected by flagmen or safety appliances or both. 

"Be It enacted by the Senate and General Assembly of the State of New 
Jersey: 

"1. Wherever any railroad whose rIght of way crosses any public street or 
highway, has or shall install any safety gâtes, bell or other device designed 
to protect the traveling public at any crossing or has placed at such crossing 
a flagman any person or persons approaching any such crossing so protected 
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as aforesaid, shall, fluring such hours as posted notice at such crossings shall 
specify, be entltled to assume that such safety gâte or other wamlng appU- 
ances are in good and proper order, and wUl be duly and properly operated 
unless a written notice bearing the Inscription 'out of order" be posted In a 
conspicuous place at such crossing, or that the sald flagman wlll guard sald 
Crossing with sufflcient care whereby such traveler or travelers will be wam- 
ed of any danger in passing orer sald crossing, and in any action, brought for 
injuries to person or property, or for death caused at any crossing protected as 
aforesaid, no plaintiff shall be barred of the action l)eeause of [the] failure 
of the person Injured or killed to stop, look and listen before passing over said 
crossing." 

This statute has not been construed by the New Jersey courts, and 
its full meaning may not be entirely f ree f rom doubt ; but so far as 
the facts of the présent case require us to déclare its meaning we think 
the proper construction is as follows : A raiiroad company may protect 
a crossing by a safety device, or by a flagman, or by both thèse means. 
If the device is not in order, due notice to that effect must be given ; 
in the absence of such notice, an approaching traveler may assume 
that the device is in order and will be duly and properly operated. If 
a flagman is on duty, the traveler may assume that such employé will 
give sufficient warnifig of danger. And, if the traveler be nevertheless 
injured or killed, no action brought for such injury or death shall be 
defeated by the mère fact that the traveler did not stop, look, and 
listen. The safety gâtes play no part in the présent controversy ; ad- 
mittedly they were in order and were down, but the fact that they were 
down did not necessarily mean that a train was approaching on track 
No. 3 ; the position of the gâtes might as properly be ref erred to the 
présence of the standing engine on track No. I. For this reason the 
learned judge properly confined his instructions to the évidence con- 
cerning the flagman, and in effect he submitted to the jury the ques- 
tion whether upon ail the évidence the deceased had herself been 
négligent, and he permitted them to take into account the assumption 
that the statute allowed her to make from the présence of the flag- 
man. He told the jury distinctly that if the flagman did his duty 
the statute was not to be considered. 

We find no error either in the fact, or in the manner, of such sub- 
mission. In our opinion, the raiiroad is mistaken in supposing that 
the act compels the trial judge to submit to the jury every case of 
injury or death at a protected grade crossing in New Jersey. The) 
évidence may establish contributory négligence so clearly that the judge 
would be bound to give the jury binding instructions in favor of the 
raiiroad. The act does no more than déclare as a rule of évidence 
that in certain situations the mère fact that the deceased did not stop, 
look, and listen shall not of itself defeat recovery; but it does not 
attempt to lay down a rule that every grade crossing case where con- 
tributory négligence is alleged must be submitted to a jury. For ex- 
ample : A situation may easily be supposed where the warning of a; 
flagman might be seen and recklessly disregarded, and in such a case 
the duty of the judge has not been changed by the statute. The Légis- 
lature has donc nothing more than exercise its conceded power to 
regulate procédure ; it simply provides that a plaintiff is not to be de- 
JtJited unless more than a specified minimum of évidence be présent. 
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This of course would bind the state courts, and we see no reason wHy 
the fédéral courts in New Jersey should not conform to the same pro- 
cédure. 

In the présent case we think the facts recounted above jùstified the 
court in submitting to the jury the question of the deceased's contribu- 
tory négligence, and as already stated we see no error in the manner 
of submission. 

The judgment is afRrmed. 



REESE V. PHILADELPHIA & R. RT. CO. 

(Circuit Court of Appeals, TMrd Circuit August 2, 1915.) 

No. 1958. 

Masteb and Sbbvant <S=»113 — Inuuey to Sb^cvanx — Liabilitt — Safb Place 

TO WOBK. 

A railroad company, locating its tracks in a street in conformlty with. 
plans approved by the city, is not bound to anticipate that a fireman will 
lean out In a position of unusual danger while the engine is rounding a 
curve near which a car may temporarlly be standing, and it is not négli- 
gent for falling to construct its tracks in such a manner as to guard 
against the death of the fireman, though the clearance between the tracks 
was about two feet less than the standard. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §| 213, 
224-227 ; Dec. Dig. <S=>Ua] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. W. Thompson, Judge. 

Action by Catherine C. Reese, administratrix, against the Philadel- 
phia & Reading Railway Company. There was a judgment of nonsuit, 
and plaintif? brings error. Affirmed. 

George Demming, of Philadelphia, Fa., for plaintifï in error. 
Wni. Clarke Mason, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintiff's husband was a fire- 
man in the def endant's service, and was killed on the night of Novem- 
ber 18, 1912, while his engine was engaged in shifting cars on Front 
Street in the city of Philadelphia. The suit is brought under the Féd- 
éral Employers' Liability Act, and no question is raised about the ap- 
plicability of that statute. The trial judge entered a nonsuit and refus- 
ed afterwards to take it off, this refusai being the final judgment 
under the Pennsylvania practice to which a writ of error lies. The 
only question before us is v.hether the undisputed évidence permits 
the inf erence that the company was négligent in failing to provide the 
deceased with a safe place to work. 

The engine pn which Reese was the fireman was shifting cars from 
one point to anqther, and while engaged in this duty was obliged to 
enter sidings or switch tracks. In so doing it was compelled to pass 
around curves, and in ail thèse movements it necessarily approached 

©ss>For otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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any car that might be standing on an adjacent track. The particular 
négligence charged is that the défendant "negligently and improperly 
constructed and maintained said track upon which said deceased's 
engine and tender was running, and the adjoining track, * * * 
in too close proximity to each other." It appeared that the clearance 
between the tracks was about two feet less than the standard, but it 
also appeared that the sidings had been located under proper municipal 
authority, and had been in use for 15 years. The two straight tracks 
had been put down at some earlier period, and although there was no 
spécifie testimony on the point they also had evidently been located 
by authority of the city ; for it was testified that the gênerai method 
of procédure is for councils to pass an ordinance providing for such 
use of a city street, and then for the board of highway supervisors to 
examine and approve working plans that conform to the ordinance. 
Front street is near the Delaware river, and the sidings branch ofï 
from the main tracks and lead, not only to the wharfs, but also to 
the f reight sheds and warehouses along either side of the street. The 
photographs in évidence as well as the testimony make it plain that 
the street is not of unusual width, and that the position of the tracks 
must hâve been influenced, if not determined, by considering the ne- 
cessities and the convenience of vehicles and other traffic on a busy 
commercial highway. 

The deceased was familiar with the situation, having worked regu- 
larly in the yard for about 2 months, and irregularly for some time 
before. On the night in question he undertook to get some drinking 
water from the tank of the locomotive for his own use, and incidental- 
ly for the use of the engineer. While doing this, he léaned out beyond 
the tender, and as he had chosen to draw the water while the engine 
was moving about 5 miles an hour, and moreover while it was moving 
around one of the curves where the clearance was least, his body 
came in contact with a car on the adjoining track, and received the 
injuries that caused his death. No question of contributory négligence 
is involved, but the nonsuit was properly entered if the évidence failed 
to prove the négligence of the company as charged in the foregoing 
quotation from the statement of claim. 

In our opinion, the railroad company was not obliged in reason to 
anticipate his action at the place and under the circumstances in ques- 
tion, and therefore did not fail in its duty to provide the deceased 
with a reasonably safe place to work. The facts resemble so closely 
the situation in Railroad Co. v. Newell (C. C. A. 3d Cir.) 196 Fed. 
866, 1 16 C. C. A. 428, that we need add little to the f oUowing extract 
from Judge Gray's opinion : 

"Eailroadlng is at best a somewtiat dangerous employment, and requlres 
and bespeaks reasonable prudence and care on the part of tliose employed in 
its conduet Undoubtedly tliere are, la ttie gênerai course of its business, 
spécifie places and situations in which employés are required to work, and 
there is a clear légal duty Imposed upon the railroad company to keep thèse 
places safe for that purpose. The question, therefore, that arises in the 
case before us is, Was the space between the edge of the frelght platform and 
the body of a freight car a place within which the plaintiffi was required to 
work, and therefore to be kept reasonably safe for that purpose by the dé- 
fendant? We think not. On the contrary, it was a place from which em- 
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ployés werft excluded by the obvlous situation. Tlie freight platform was 
made for the convenienee of loadlng goods onto cars and receivlng gocxls 
(rom cars while standing on the slding. The platform, therefore, was a 
place upon which sentants of the défendant were reqnlred to work, and 
whlch it was the duty of the défendant to make reasonably safe for that 
purpose. If such platform had been inseeurely bnilt, was not of sufficient 
wldth or dimensions to allow one to work thereon without danger, or, per- 
chance, built so far from the slding as to allow one to slip between the plat- 
form and the cars, it might well be said that It was an unsafe place in 
which to work, for which the défendant would be liable. But it is not as to 
the platform as a place to work upon that the allégation of unsafety Is made, 
but as to the space between the slde of a freight car and the edge of a plat- 
form, In which no employé was required to work. Clearly the railroad Com- 
pany was not obliged, in considering the dimensions of that space, to provide 
for the safety of one who voluntarily placed himself thereln. 

"It was not only the rlght but the duty of the railroad eompany to provide 
freight stations and platforms for the convenlent loadlng and unloading of 
cars. It concerns the public service with whlch a railroad eompany is charged. 
There is nothing to show that thls platform, in Its location or construction, was 
not bullt with due considération and care, not only for the business to be 
accommodated, but, for the safety of those required to work upon It. Not 
only so, expert évidence was offered (and, as we think, mistakenly rejected 
by the court) to show that in the railroad business of the country there was 
a certain standardizatlon as to the construction of such platforms in regard 
to their height and distance from the tracks, from whlch loadlng and unload- 
ing was to be conducted and to whlch the structure in question conformed. 
There is no évidence, however, to show that the plaintiff, or any other em- 
ployé, was required to çun along between thèse cars whIle they were moving, 
much less that he should do so while passing the freight platform in question, 
and incur the dangers of so doing. This platform was not a concealed ob- 
ject, or one difflcult of observation, and the plaintiff unquestionably was fa- 
miliar with its existence and location during the whole period of his long 
service. Not only was the space between the car and the platform obviously 
not a place in whlch the plaintiff or any other employé was required to work, 
in the manner in which he allèges he was working, or in any other manner, 
but there is no évidence that at any other time such work was required to 
be done in that space. There was nothing, therefore, in the situation whlch 
could suggest to the railroad eompany in constructing the platform in ques- 
tion, that it was encroaching upon or in any way afCecting the safety of a 
place in which its workmen were expected to work. It provided a platform, 
the safety of which, as a place whereon its employés were required to work, 
it was Its duty to protect. To hold that thls space between the platform and 
the car was a place to which the obligation of the employer, to furnish a safe 
place in whlch to work, applied, would be to impose upon a railroad a liability 
of like kind as to every place or situation which could be called dangerous 
to those who placed themselves withln its dangers, under clrcumstances how- 
ever casual or unforeseen. Such places cannot be made safe as agalnst ac- 
cidentai or unforeseen happenings. The operative requlrements of a railroad 
prevent their being made so in the respect demanded by the plaintiff. 

"Manifestly the numerous cases eited on behalf of the plaintiff, to show 
liability on the part of a railroad eompany, where structures of any kInd are 
placed so near the tracks upon which trains are run as to endanger those 
operating said trains, hâve no application to the présent case. The place 
where those operating the trains — ^the engineers, flremen, conductors and 
brakemen — are required to work Is, of course. In and upon the train itself, 
and there can be no doubt as to the duty of their employer not to expose 
them unreasonably to dangers while operating the train on whlch they are 
employed." 

We are unable to assent to the proposition that the railroad eom- 
pany was bound to foresee that one of its firemen might lean eut in a 
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position of unusual danger while the engine was rounding a curve 
near which a car might temporarily be standing, and was therefore 
bound to construct its tracks in such a manner as to guard against an 
event so remote and so unlikely to occur. Moreover, the location of 
the tracks had the approval of the city, and while this may net be dé- 
cisive it négatives at least the suggestion that their position was 
merely due to the railroad's own convenience. 
The judgment is affirmed. 



UNITED STATES v. FOOSHEB et aL 

(Circuit Court of Appeals, Eightli Circuit. June 14, 1915.) 

No. 4382. 

INDIANS <g=>15 — ALIENATION OF LiANDS — VaLIDITT. 

Act April 26, 1906, c. 1876, § 22, 34 Stat. 145, provides that conveyances 
of land by the heirs of deceased Indiaus of the Choctaw and certain other 
tribes shall be subject to the approval of the Secretary of the Interior. 
F., an enrolled Choctaw Indian, devised land patented to him to D., who 
was an heir of F. and would hâve taken by descent an interest in tbe land 
had F. died intestate, but it did not api)ear that she was the only helr 
of F. Ileld, that a conveyance by D. without the approval of the Secre- 
tary of the Interior was valid, since, while an heir will take by descent 
rather than devise where the same estate that he would take by descent 
is devised to him, it did not appear that D. would hâve taken by descent 
the entire interest in the land given her by the will. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ lî, 29, 34, 37- 
44; Dec. Dig. ■®=15.] 

Appeal f rom the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by the United States against George A. Fooshee and another. 
From a decree dismissing the bill, plaintiff appeals. Affirmed. 

Archibald Bonds, of Muskogee, 0kl. (D. H. Linebaugh aad W. P. Z. 
German, both of Muskogee, 0kl., on the brief), for appellant. 

S. W. Hayes, of Oklahoma City, Okl. (George A. Fooshee and D. 
D. Brunson, both of Coalgate, Okl., and E. C. Motter and J. B. Furry, 
both of Muskogee, Okl., on the brief), for appellees. 

Before ADAMS, Circuit Judge, and TRIEBER and REED. District 
Judges. 

ADAMS, Circuit Judge. This suit was instituted by the United 
States in its capacity as guardian and trustée for the Choctaw Indians 
against George A. Fooshee and D. D. Brunson to cancel a certain con- 
veyance made without the approval of the Secretary of the Interior 
to them by one Silvy Bond, a f uU-blood Choctaw Indian, of the follow- 
ing tract of land, to wit: The S. i/o of N. W. l^ of N. E. 1/4; 
,S. 1/2 of N. E. 1/4 of section 32, township 2 N., range 9 E. ; and E. 
V2 of S. E. 14 of section 1, township 2 N., range 9 E. 

The facts of the case are thèse: John Frazier was a fuU-blood 
Choctaw Indian duly enrolled as such. On October 27, 1906, patents 

<Ë=9For other cases «ee sama topic & K£!T-NUMBER la ail Key-Numbered DigesU & Indexes 
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were duly issued conveying to him the land in question. He died 
prior to April 8, 1907. At the timé of his death he was over the âge 
of 21 years. He left neither father, mother, wife, nor children sur- 
viving him. On January 17, 1907, he made his last will and testament, 
whereby he devised and bequeathed ail of his property of every kind 
and description to his aunt Silvy Bond. Silvy Bond was a full-blood 
Choctaw Indian and duly enrolled on the rolls of that tribe. After 
the death of John Frazier, his will was duly probated. Défendants 
claim that by virtue of the will and its probate Silvy Bond became 
upon the death of John Frazier the owner of the entire légal and 
équitable title in and to the real estate in question. On April 15, 
1907, Silvy Bond by warranty deed duly executed and acknowledged 
conveyed the land to the défendants George A. Fooshee and D. D. 
Brunson. 

The foregoing are the facts as they appear in the bill and answer, 
and the cause was submitted to the District Court on the pleadings 
together with the f ollowing facts which were agreed to, namely : 

"That the will of John Frazier and the order probating It are regular and 
valid ; that Silvy Bond was an heir of John Frazier and would hâve talcen 
by descent an interest in this land had John Frazier died Intestate." 

The court below dismissed the bill holding on the pleadings and 
agreed facts that Silvy Bond, as devisee under the will of John Frazier, 
had the power to alienate the land by her conveyance made on April 
15, 1907, without the approval of the Secretary of the Interior. 

From that decree the government appeals. 

Under the Act of April 26, 1906 (34 Stat. 137), John Frazier had 
the capacity to devise his property by will, and the government in its 
brief states the proposition of law upon which it relies as follows: 

"Wliere a will devises to the heir at law precisely the same estate that he 
would take by descent, his title by descent will hâve préférence to his tltle 
by devise and the beuefielary will take by descent and not by devise." 

This is undoubtedly the law. 4 Kent, Com. *S06; Davidson v. 
Koehler, 76 Ind. 398; Ellis v. Page, 7 Cush. (Mass.) 161, and cases 
cited. The contention of the government is that Silvy Bond took 
by descent the same estate as was devised to her by the terms of the 
will; that the will therefore was inoperative, and her only title was 
by descent, as the heir of John Frazier; and that, as a resuit, her 
conveyance to the défendants without the approval of the Secretary of 
the Interior was by virtue of the Act of April 26, 1906, § 22 (34 
Stat. 137), void. Is this correct? Does it appear that Silvy Bond 
would hâve taken precisely the same estate by descent from John 
Frazier as she secured by the will? The record discloses that upon 
the hearing of the case below it was agreed that Silvy Bond was an 
heir of John Frazier and would hâve taken by descent an interest in 
this land had John Frazier died intestate. There is no showing as 
to how many other heirs John Frazier left, and as a necessary resuit 
there is no showing that Silvy Bond would hâve taken by descent the 
entire interest in the land in controversy which is what she did 
secure by the will. She was therefore not brought within the rule in- 
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voked by the government's counsel, and the conveyance by her to the 
défendants Fooshee and Brunson was valid. 

The decree of the District Court dismissing the bill as to thèse de- 
fendants is therefore affirmed. 



KATZENMBTEH y. UNITED STATES. 

(Circuit Court of Appeals, Seventli Circuit. May 20, 1915.) 

No. 2116. 

Indians <S=34 — Sale or Liquoe— Stattjtes— Constitutionalitt. 

It was within the power of Congress to enact Aet Jan. 30, 1897, C. 109, 
29 Stat. 506 (Gomp. St. 1913, § 4137), making it an offense to sell llquor to 
any Indian, a ward of the government under charge of any Indlan super- 
Intendent or agent, since fédéral guardianshlp is in full force as to both 
the persons and property of Indians living in tribal relations, though they 
may be citizens. 

[Ed. Note. — For other cases, see Indians, Cîent. Dig. § 60; Dec. Dig. 
<g=»34.] 

In Error to the District Court of the United States for the Eastem 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

George Katzenmeyer was convicted of selling liquor to Indians who 
were wards of the government and under the charge of an Indian 
agent of the United States, and he brings error. Affirmed. 

Guy D. Goff, of Milwaukee, Wis., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Plaintiff in error was convicted of selling 
liquor to Indians then and there wards of the government and under 
the charge of an Indian agent of the United States. The sole ques- 
tion presented on the writ of error is whether Act Jan. 30, 1897, c 
109, 29 Stat. 506, making it a pénal offense to sell liquor "to any 
Indian, a ward of the government under charge of any Indian super- 
intendent or agent" is within the constitutional power of Congress to 
enact. 

Reliance is placed primarily upon the Matter of Heflf, 197 U. S. 
488, 25 Sup. Ct. 506, 49 L. Ed. 848. The court, on habeas corpus, 
discharged Hefï on the ground that, while Congress alone could déter- 
mine when the fédéral guardianship over an Indian should cease, 
if and when it had completely emancipated him, so that, as to his Per- 
sonal status, the tribal relation was at an end and he had become a 
fuU-fledged citizen of the United States, the state alone, under its 
police power, could regulate the liquor traffic as to such an Indian, 
whether as vendor or as vendee. 

That this principle is inapplicable to the régulation of such trafSc 
in Indian réservations and the so-called Indian country is held in nu- 
merous cases. Johnson v. Gearlds, 234 U. S. 422, 34 Sup. Ct. 794, 
53 L. Ed. 1383, and cases cited therein. 

®=3FcT other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Fédéral guardianship is in full force, both as to propcrty rights 
and Personal status, at least as long as the tribal relation continues, 
except in so far as Congress bas relinquished it. That there is no 
incompatibility between citizenship of and guardianship over an In- 
dian is well settled. United States v. Noble, 237 U. S. 74, 35 Sup. 
Ct. 532, 59 L. Ed. , and cases cited. 

The persons to whom the liquor was sold by the plaintiff in error 
were concededly Indians of mixed blood, who had voluntarily en- 
rolled themselves as members of a tribe which was in charge of an 
Indian agent. How and when they had become citizens of the United 
States is ininiaterial. By their own voluntary act, consented to by 
the tribe, they had assumed the status of tribal Indians. Whether 
they thereby lost their citizenship, it is unnecessary to détermine. As 
members of the tribe, whether citizens or not, they were subject to 
régulation and control by the fédéral govemment, and as to them the 
act of 1897 was valid and applicable. Mosier v. United States, 198 
Fed. 54, 117 C. C. A. 162. As the court says in Perrin v. United 
States, 232 U. S. 478, 482, 34 Sup. Ct. 387, 389 (58 L. Ed. 691) : 

"The power of Congress to prohlblt the Introduction of intoxicatlng Uquors 
Into an Indian réservation, wheresocTer situate, and to prohibit trafflc in sucli 
liqiiors with tribal Indians, whether upon or off a réservation and whether 
within or without the llmits of a state, does not admit of any doubt It arlses 
In part from the clause In the Constitution Investlng Congress wlth authorlty 
'to regulate commerce with foreign nations, and among the several states, and 
wlth the Indian tribes,' and In part from the recognized relation of tribal 
Indians to the fédéral govemment" 

Judgment affirmed. 



D. C. WISE COAL 00. et al. v. SMALL. 

(Circuit Court of Appeals, Eighth Circuit. July 9, 1915.) 

No. 4222. 

Bankeuptct <S=:ï164 — Préférences — Acts CoNSTiTUTiNa. 

Payments to creditors by a debtor, adjudged a banlirupt because the 
payments were acts of bankruptcy, are voidable préférences, where the 
creditors or their agents had reasonable cause to believe that the pay- 
ments would efCect a prefej-enee, and where a sale by the debtor of prop- 
erty and distribution of the proceeds to the creditors was In pursuance of 
a plan to pay the creditors who were résidents, regardless of the rights 
of nonresident creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
Dig. <@=>164.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri; William H. Pope, Judge. 

Action by Fred O. Smâll, trustée in bankruptcy of the Premier 
I<ead & Zinc Company, agàinst the D. C. Wise Coal Company and 
another. From a judginent for plaintiff, défendants appeal. Affirmed. 

ârsFor oUier cases see same tocic & KKV-NUMBER in ail Key-Numljered Digests Se ludexea 
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Allen McReynolds, of Carthage, Mo., and Frank L. Forlow, of 
Webb City, Mo., for appellants. 

Hiram W. Currey and George V. Farris, both of Webb City, Mo., 
for appellee. 

Bef ore SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from a decree of the 
District Court which adjudged that certain payments made to appel- 
lants by the Premier Lead & Zinc Company through a sale of prop- 
erty were voidable préférences. The case was referred to a spécial 
master, who made a report in favor of appellants. This report was 
not confirmed by the District Court, but vacated, and a decree entered 
as above stated. 

The Zinc Company was adjudged a bankrupt for the reason that 
thèse same payments were acts of bankruptcy under subdivision 2, 
section 3, of the Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 
546 [Comp. St. 1913, § 9587]), so that the ruling of the District Court 
in this case was in harmony therewith so far as the Zinc Company is 
concerned. The important question in this proceeding was as to 
whether the appellants, or their agents, acting for them, had reasonable 
cause to believe that the payments would effect a préférence. One 
cannot read the évidence without becoming convinced that appellants, 
or their agents, had reasonable cause to believe that the payments 
would effect a préférence. It clearly appears from the évidence that 
the sale of the property and distribution of the proceeds was in pur- 
suance of a plan to pay the local Missouri creditors, regardless of 
nonresident creditors. 

After reading the évidence we hâve concluded that the District 
Court was right, and the judgment is therefore affirmed. 



TJNITBD PUMP & POWER CO. et al. v. PFAU MFG. CO. 

(Circuit Court of Appeals, Seventb Circuit. January 5, 1915. Rehearlng De- 

nled May 25, 1915.) 

No. 2160. 

Patents i®=3328 — Validitt and Infeingement— Pnettmatio Pump. 

The Perry patent, No. 93S,200, for a pneumatic pump, clalm 25, held not 
antlcipatèd, valld, and Infringed, and clalm 27 not Infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by the United Pump & Power Company and Thomas 
O. Perry against the Pfau Manufacturing Company. Decree for de- 
fendant, and complainants appeal. Reversed. 

This appeal Is from a decree on final hearlng of the Issues, whereby the 
appellants' bill for infrlngement of United States letters patent No. 933,200 
Is dismissed for want of equity. 

The appellants are joined in the blll, as lleensee and patentée, and the lat- 
ent is eutitled "Pneumatic Pump or Apparatus for Ralsing Water by Means 

^S^^sFor otbér cases see same topic & KBY-NUMBER In ail Key-Nambered Digests & Indexes 
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ot Compressed Air." In the spécifications the object of the invention is thus 
stated: 

"My Invention relates to improvements in pneumatle pumps in which 
air uncler tension is made to afct directly against the v?ater to be elevated, 
expelling it from a pair of closed chambers which require to be altemately 
filled and emptied; and the objects of my Improvements are: First, to pro- 
vide positive and efficient means for automatically operatlng an air valva 
wlilch contrôla the altemate admission and escape of air to and from the 
pair of closed water chambers; second, to effect a complète emptylng and 
refllllng of each water chamber without waste of air or undue diminution 
of the chamber capacity due to prématuré action of the air valve in either 
direction; third, to obtaln abundance of power for operatlng the automatic 
air valve without excessive enlargement of the pump, thereby savlng the cost 
in material and maklng it feasible to operate the pump In restricted spaces." 

In figure. 5 of the patent drawings the structure of the device Is shown as 
foUows: 




Description thereof is well summarized In the brief for appellants, to wlt: 

"The pump consista of two water chambers, M and N (figures 5 and 8), which 

are placed side by side and closed at the top by a cap, L, common to both, 

and at the bottom by means of a base, R. The base comprises a hoUow cast- 
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Ing, the interlor of which commimicates with each diamber through an annu- 
lar opening, R', and also with the water Inlet, Q. Water passages connect 
the cbambers through the openinga, R^ adapted to be closed by upwardly open- 
ing check valves, JE, said openings belng In communication with a water de- 
livery pipe, 0. The water Inlets are covered by ring valves, 17, adapted to be 
opened by the water under submergence pressure. 

"The head, L', has secured thereto a suitable framework for the support 
of an air motor, conslsting of double diaphragma, l, a, secured In suitable 
concave chambers. Thèse diaphragma are connected by means of telescoping 
tubes, m', 6', having therein a 'restoration spring,' K 

"Midway between the diaphragms, fulcrumed on a standard, g (figure 5), la 
an auxiliary lever, Q, made in the form of a ring arrangea to Inclose a eylin* 
drical cage, J, with which it is pivotally connected upon opposite sides. Ths 
cage surrounds the tubes, 6', m', and has, at each end, narrow Internai flangea 
between which and the tubes there Is an anaular space. Two washers, d, e, 
fitting loosely within the cage and around the tubes, are adapted to be nor- 
mally thrust apart against the interlor flangea at each end of the cage by 
means of a coiled spring, S. Shoulders 6^, jna, on the tubea are adapted ta 
engage the washers. Links, / connect the auxiliary lever, Q, with anus pro- 
jecting at right angles from the axis of a rock shaft, F, which la pivoted In 
standards, E and /, figures 1 and 5, and bent around the cage, J. One end 
of the rock shaft is passed through a bore in the part, E, and la provlded 
vflth a tongue which enters a socket, D», in a valve, D, as clearly shown in 
figures 2 and 4, the valve, D, being provlded with suitable ports and Inclosed 
in an air tlght casing. G, In communication with an air pipe, i, by which air 
under pressure is supplied from a tank or other source of supply, to said 
casing. Ducts, Bu, £i!!, connect the valve chamber with the water chambers, 
M and N, respectlvely, said ducta communicating with ports in the valve aa 
the latter Is osclllated by the rock shaft, to permit the live air, under com- 
pression, to pass from the casing, 0, altemately to one or the other of said 
chambers, and to escape from the companion chamber through a suitable ex- 
haust port in the valve. Small floats, W, one in each chamber (figures 7 and 
8) are in operative connection with vent valves, «', W, one of which is In com- 
munication through suitable ducta with a port In the valve and the upper 
side of the diaphragm, a, and the other with another port in said valve and 
the under side of the diaphragm, l. Both diaphragm chambers are arranged 
to alternately exhaust through said valve. 

"Assuming the pump to be submerged and the water chambers fiUed, fha 
admission of compressed air to the valve chamber wUl resuit as follows: 

"In the position shown In figures 1 and 2, the valve, D, permlts compressed 
air to enter the chamber. M, thereby expelUng the water until the chamber 
Is nearly empty, when the float, W, descends, thereby opening the vent valve, 
«', which results In the admission of compresed air above the diaphragm, a, 
thus forcing down the disk, 6, tiltlng the rock shaft and reverslng the valve, 
D. With each water chamber discharge the motor Is shifted and, through 
it, the valve is reversed. 

"Pivoted between the two diaphragm chambers at B' and K', respectlvely, 
are latches. H, figures 5 and 6, each in the form of an elbow lever. The 
inner end ot the horizontal arm of the lower one la bent downward, as shown 
at U', figure 5, to be engaged by a disk, m, above the diaphragm, Z, as the lat- 
ter Is lifted and the correspondlng arm of the upper latch la arranged to be 
engaged in like manner by a slmilar disk, 6, beneath the upper diaphragm. 
A tongue, Q', upon the end of the lever. G, is adapted to be altemately en- 
gaged by a tooth upon one or the other of the latches, and rigldly held thereby 
until released by the action of the motor — the parts belng ao adjusted that 
the motor spring, 8, la first compressed to a predetermlned extent, so that 
when the release occurs to allow the valve to be shifted by the action of the 
rock-shaft, enough power wlll be restored In the spring, and kept there by 
the follow-up action of the motor, to cause the valve to be moved to its full 
limit. The movement thus resulting wlll cause the tongue, ff', to so act upon 
the companion latch as to become engaged, temporarlly held, and released 
thereby upon the reverse action of the motor. 

"It wlll thus be seen that whlle the motor Itself Is connected with and 



B28 225 FEDERAL REPORTER 

adapted to move the valve, tbere Is Interposed between them a résilient con- 
nection wlilcli is acted upon by the motor, while the valve is rigidly held 
agalnst movement until the spring is released to insure the full movement oJ; 
the valve. While the motor spring and latches may net often be needed in 
continuons pumping, under faucet control their présence becomes vital to 
suceessful action." 

The claims of invention are 37 in number, and the original charges of in- 
fringement were directed to claims 18, 19, 25, 27, and 34, but ail hâve been 
ellminated from considération except claims 25 and 27, reading as foUows: 

"25. In a pneumatic pump, the combination with a source of compressed 
air, two water chambers having Inlet and outlet valves for water, and a ré- 
versible air valve adapted to alternately let air into and out of said water 
chambers, of a motive spring adapted to actuate said air valve by recoU 
from either end after compression, and a motor adapted to compress opposite 
ends alternately and release said motive spring, substantially as herein set 
forth." 

"27. In a pneumatic pump, the combination wlth a source of compressed 
air, two water chambers having inlet and outlet valves for water, and a ré- 
versible air valve adapted to alternately let air into and out of said water 
chambers, of a motive spring adapted to actuate said air valve by recoil after 
compression, a motor for compressing said motive spring and reversing said 
air valve, a retarding device adapted to arrest and release said air valve 
during the reversai action of said motor, and means whereby the motor may 
positively effect a partial reversai of said air valve independently of the recoil 
of said motive spring, substantially as herein set forth." 

The opinion filed below predicates the decree on two conclusions: (1) That 
clalm 25 Is invalld for anticipation by Atkinson's British patent (of 1893) In 
evideace ; and (2) that claim 27 is not infringed by the defendant's device. No 
other Issues are presented in the arguments of counsel, except that it is con- 
tended on behalf of the appellee that clalm 25 is not Infringed by its struc- 
ture, even if such claim be upheld as valid. 

Charles A. Brown and David H. Fletcher, both of Chicago, 111., for 
appellants. 

F. E. Dennett, of Milwaukee, Wis., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
spécifications of the Perry patent in suit (No. 933,200) disclose and 
clearly describe a combination of unitary means in a pneumatic pump, 
whereby vsrater is drawn from the well or other source of supply and 
delivered directiy to faucets for use, thus dispensing with the pre-ex- 
isting requirement of a tank or réservoir for storage of the supply. Its 
means were so provided and arranged that the flow of fresh water 
was entirely governed by the opening and closing of the faucet, thereby 
starting or stopping the opération of the pump. The efficiency and 
usef ulness of the device are settled facts in the record ; and the undis- 
puted évidence establishes the further important fact that no prior 
pump had appeared in the extensive art of pumping devices which ac- 
complished or was adapted to perform such opération and function, 
for domestic or analogous uses. Thus the presumption of patentability 
arising from the patent grant is well fortified by proof of meritorious 
invention in its "new and useful pneumatic pump" as an entirety. We 
do not understand this view of the device to be controverted, either in 
the opinion of the trial court upon which the appellants' bill for in- 
fringement was dismissed, or in the arguments of counsel in support of 
the decree. 
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The appellee's pneumatic pump accomplishes identical opérations 
and resuit, both in direct pumping of water from the well to the faucets 
and complète faucet control for starting and stopping the flow for use, 
and its comhination of means therein is plainly analogous to those 
united in the Perry device. It appears, however, that its structure 
différa in détails from that of the patent in so far as to escape infringe- 
ment of ail claims embraced in the grant, aside from claims 25 and 27 
in controversy, so that the varions other claims do not require considér- 
ation, and the validity or scope of claims 25 and 27 are the issues pre- 
sented on this appeal. 

The rulings of the trial court were, in substance: (1) That claim 25 
is invalid for anticipation by Atkinson's British patent (No. 9801), 
issued April 15, 1893 ; and (2) that two of the éléments specified in 
claim 27 are not contained in appellee's structure, "and for that reason 
inf ringement is avoided." In the argument for appellee it is contended, 
not only that both of thèse rulings are well founded, but that claim 25 
is not infringed, if its validity be assumed. We beheve the ruling 
against the validity of claim 25 must be predicated entirely on the 
theory that the claim was too broad on référence to the Atkinson 
British patent, and not that it was met thereby in the strict sensé of 
anticipation in the patent law. But whatever may hâve been the view 
adopted as to the force of the Atkinson patent, it is obvious that both 
issues of validity and scope of thèse claims must hinge on the interpré- 
tation of that patent and other prior patents relied upon for support 
of the decree. The undoubted premises for that inquiry (as above in- 
dicated) are : (a) That the gist of the Perry invention résides in its uni- 
tary means for drawing fresh water from its source to the faucet, 
together with complète faucet control of the pumping opération ; and 
(b) that neither of the prior patents shows anticipation thereof for 
like opération and resuit. Upon claims 25 and 27, however, the tests 
to be applied to the prior patent (or patents) are suffîciency of dis- 
closure therein in one and the other of thèse aspects ; (1) To bar the 
claims of invention allowed in the combination of means embraced 
in claim 25 ; or, if not so barred, (2) to limit both claims to the partic- 
ular éléments specified, without benefit of mechanical équivalents. In 
référence to both claims, their embodiment of an operative combina- 
tion is undoubted. • 

1. Qaim 25 of the Perry patent reads : 

"In a pneumatic pump, the combination with a source of compressée! air, 
two water chambers having inlet and outlet valves for water, and a réversi- 
ble air valve adapted to altemately let air into and eut of sald water cham- 
bers, of a motive spring adapted to actuate said air valve by recoil from either 
end after compression, and a motor adapted to compress opposite ends alter- 
nately and release said motive spring, substantially as herein set forth." 

Atkinson's British patent of 1893 describes a pump having "spécial 
advantages for pumping thick fluids" and "for raising water from 
deep wells, mines," etc. Its structure is specified and shown in draw- 
ings, and stated in claim 1 as — 

"having duplex chambers altemately fiUed and discharged by the suction and 
compression of the same body of air, the employment of any automatlc valve 

225 F.— 34 



530 225 FEDERAL REPORTER 

operated by the suction of the air compresser, so as to be suddenly and corn- 
pletely reversed In the manner described." 

Both Atkinson and Perry devices are pneumatic pumps, employing 
various means in their respective combinations which are common to 
that type, and their resemblances therein are due, as we believe, to that 
feature, and do not establish identity of conceptions. Atkinson's 
pumping action is continucus in conformity with his object, while the 
Perry pump has a différent conception, for faucet delivery and control, 
with means adapted to that end neither présent in the Aticinson pump, 
nor adapted to its purpose. For distinctions in structure we believe the 
following mentions to be sufficient: Atkinson's device provides for 
opération through compressed air applied to the cylinders and suction 
applied to the motor, and is incapable of utilizing the benefits of com- 
pressed air for both purposes, while that of Perry has means for ap- 
plying compressed air to cylinders and motor, and thus obtains a new 
and needful benefit for his object. The motors differ substantially in 
structure and opération. Atkinson has neither the "motive spring" of 
claim 25 "adapted to actuate" the air valve, nor its co-operating means 
for valve opération. Other différences in co-operative means likewise 
appear, which are material for their respective conceptions, and we 
are impressed with no feature of the Atkinson disclosure authorizing 
the ruling of its anticipation of claim 25, nor do we understand it to 
involve or advance the conception embraced in that claim. Therefore 
its validity is upheld. 

The further contention of noninfringement of claim 25 rests on 
two propositions, in substance: (a) That the patentée is limited by 
the Atkinson disclosure to his "spécifie élément of a réversible air- 
valve" and "the doctrine of mechanical équivalents cannot be invoked" 
in his favor "to include other f orms of valve mechanism" ; and (b) that 
the appellee escapes infringement through its use of a différent form 
of réversible air-valve, namely, of the well-known "poppet type." We 
believe the foregoing définitions of the Perry invention render thèse 
twofold propositions untenable, and that it is suificient to remark that 
both f orms constitute the "réversible air valve adapted to alternately let 
air into and out of said water chambers," and the appellee's plurality of 
form (incident to its adoption of the "poppet type") cannot serve for 
escape from infringement. We are impressed with no view of the 
other prior patents in évidence which calls for discussion. 

2. Claim 27 suppléments claim 25 with the further éléments : 

"A retarding device adapted to arrest and release sald air-valve during the 
reversai action of said motor, and means whereby the motor may positively 
effect a partial reversai of said air-valve independently of the recoil o£ said 
motive spring." 

For définitions of thèse additional éléments in the patent spécifica- 
tions and drawings, and applicability thereof to the appellee's structure, 
the contentions of appellants' counsel in the argument are not in accord 
with the testimony of their expert witness (Mr. Redfield) in respect 
thereof, and whatever may hâve been their meaning in the claim, we 
are not satisfied of certainty therein for support of the charge of in- 
fringement. 
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Means must be clearly described in the spécifications to be made the 
subject-matter of a claim, and the above-mentioned références to func- 
tions of thèse additional éléments, respectively, are insufficient, as we 
believe, for their identification with éléments employed in the appel- 
lee's structure, so that infringement of claim 27 is not established. 

The decree of the District Court therefore is reversed, with direc- 
tion to enter a decree upholdjng the validity of claim 25, infringement 
thereof by the défendant, and for relief accordingly under the bill. 



JACKSON SKIRT & NOVELTY CO. v. ROSBNBAUM et aU 
(Circuit Court of Appeals, Sixth Circuit June 80, 1915.) 

No. 2626. 

1. Patents ©=>328 — Aggeegation of Old Eleitjents — Skibt. 

The Smith & Malnight patent, No. 750,234, for a skirt, covers an as- 
semblage of old éléments ù"om the garment-maklng art, largely actlng In- 
dependently of each other, and not In comblnation, to produce a new 
unitary resuit, and is void for lack of patentable invention. 

2. Patents ®=>80 — Evidence of Inveomtion — Genebal Use. 

It is only when the patentability of a device is doubtful that a showlng 
of gênerai use may tum the scale. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §| 102, 103; Dec. 
DIg. ®=580.] 

Appeal f rom the District Court of the United States for the Western 
District of Michigan; Arthur C. Denison and Clarence W. Sessions, 
Judges. 

iSuit in equity by the Jackson Skirt & Novelty Company against 
Louis Rosenbaum, Goddie Rosenbaum, and Edwin F. Rosenbaum, 
jointly and severally and as copartners under the name of the Henri- 
etta Skirt Company, and the Samuel Rosenbaum & Sons Company. 
Decree for défendants, and complainants appeal. Affirmed. 

See, also, 190 Fed. 197. 

W. H. C. Clarke, of New York City, for appellant 
F. L. Chappell, of ICalamazoo, Mich., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This is a bill in equity brought by the 
appellant, The Jackson Skirt and Novelty Company, against the ap- 
pellees, Louis Rosenbaum and others, for the alleged infringement 
of letters patent No. 750,234, on skirts, issued to the appellant, on 
January 19, 1904, as the assignée of the alleged inventors, W. T. 
Smith and J. V. Malnight. Among the défenses relied on were the 
invalidity of the patent for want of invention, and non-infringement. 
After final hearing on the pleadings and proof , the court below entered 
a decree dismissing the bill of complaint, with costs ; f rom which the 
plaintiff bas appealed to this court. 

@;s»For otb.er cases eee same topic & KBY-NUMBER lu ail Key-Numbered Dige3ts & Indexes 
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[1] The spécification of the plaintiff's patent states: 

"The object Is to prevent [provide] a skirt having its back wldth constnict- 
ed in such manner as to give the deslred fullness at the rear without bunch- 
ing or wrinkling, whereby the same shall readily conform itself to the figure 
of the wearer and shall be readily yleldable to the différent motions of the 
body without any bindlng or drawing action. A further object is to obviate 
the présentation of a placket at the rear which wlU be llable to open and 
thus expose the under garments of the wearer. * * * A further object is 
* * * so to associate the fastenlng means wlth the waistband of the gar- 
ment as to cause the same when the garment is on the wearer to be entlrely 
shielded from view. Wlth thèse and other objects in vlew * • * the same 
L'onsists in the novel construction and combination of parts of an underskirt, 
as will be herelnafter fully deseribed as claimed." 

Figure 7 of the drawings showing the manner of constructing the 
rear part of a skirt in accordance with the invention claimed, in which 
the fastening device is of the "hook and eye" style, is hère reproduced. 

The structure embodied in the 
.?^-5^ - " - patent is thus deseribed in the 

spécification : 

"Referring to the drawings, 1 désig- 
nâtes the upper portion of the body 
of a skirt, the same being provlded 
at its side portions with two plackets, 
2 the same éxtending from the waist 
to a point at or slightly below the 
crest of the bips. The back width 
(designated generally S) may be con- 
structed of a single pièce of material 
or of two widths, as shown, Is inté- 
gral with the skirt, and is plaited, as 
at i, to give the desired fullness at 
the rear to cause it closely and neatly 
to hug the form of the wearer, thus 
to prevent bulging or wrinkling of the skirt, which in tlght-fltting outer 
garments would be objectionable. To the edges of the 'back width' * * • 
are secured side wings 5 which extend from the waist slightly below the 
bottoms of the plackets and are approximately triangular in shape, wlth the 
bases at the bottom of the plackets, so that under ail movements of the body 
of the wearer the plackets will be positively closed, as the base portions of 
the side wings will extend inward such distance as to be prevented from 
working out of the plackets under any condition of use. The side flaps 6 
formed by the plackets, are designed to be folded in over the side wings, and 
over a portion of the back width on both sides of the garment, thus further 
preventing the plackets from opening. The waistband 7 is a multi-ply 
structure • * * the outer ply of which is formed by the material of the 
skirt and the inner plies, by a thlckness of the material of the skirt folded 
upon itself and associated with a separate strip 8, to which the hooks 9 and 
eyes 10 of the side flaps * * • are secured, the hooks 11 and eyes 12 of 
the back width being secured to the outer ply of its waistband. By thls 
arrangement when the hooks and eyes of the respective members of the waist- 
band are in interlocked engagement they will be entlrely shielded from view 
and will thus not only assist in giving a flnished appearance to the garment, 
but by the manner in which they are housed the présentation of obstructions 
which will tend to wear away a garment secured around the waistband of 
the skirt will be prevented." 

The patent contains only one claim, as follows: 

"A skirt provlded with a plaited back width and with a placket adjacent 
to each edge thereof, free approximately triangular wings at the edges of 
the back width and projecting laterally beyond the Unes of the plackets, the 
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'bases of the wings being disposed downward, side flaps foldable over the 
wings and lying in contact therewith, a waistband carried partly by tbe 
■back width and partly by the flaps, and spaced ffistenlng means disposed 
between the back width and the slde flaps." 

Judge Sessions, who heard the case below, was of opinion, upon 
the proof, that the patent is a "mère aggregation of old éléments, as- 
semblée in an old way, and for the most part acting independently of 
each other, rather than a combination of co-acting éléments which 
involve patentable invention," and, in other words, "the product of 
the skill of the dressmaker or tailor and not the conception of the 
inventor" ; and further, that, even if it be assumed that it is a patent- 
able combination, still the claim of the patent is so extremely limited 
in form that a slight variation theref rom will avoid inf ringement, and 
that infringement had not been shown in any of the three models of 
skirts manufactured by the défendants. 

It clearly appears from the many prior patents offered in évidence 
by the défendants, that the six éléments entering into the combination 
of mechanical features claimed by the patent, namely, the plaited back 
width, the adjacent side plackets, the free projecting wings, the side 
flaps folded thereon, the waist band carried by the back width and 
flaps, and the spaced fastening means disposed between them, are 
«ach old in the prior garment making art, being separately disclosed 
therein in forms which are either the same as those in which they 
appear in the plaintiff's patent or closely analogous thereto. Thus, for 
example, the McGraw patent. No. 643,775, on improvements in skirts, 
shows a skirt formed T^ith a waist band and placket, with an extension 
pièce underlying the flap of the placket whose lower edge is described 
as preferably disconnected from the body of the skirt the greater 
portion of its length, closely corresponding to the free triangular wings 
in the plaintiff's patent projecting from the edges of the back width 
beyond the Unes of the placket ; and also a waist band carried partly 
by the skirt and partly by the flap over the placket, with adjustable 
fastening devices disposed between them, as shown in the figure 
which is hère reproduced. 

The appellant's contention, 
however, is that the six mechani- 
cal features called for by its pat- 
ent hâve therein a spécial and pe- 
culiar relation to each other, 
which is essential to the adjust- 
ment of the skirt to large and 
small figures, without destroying 
the fit, and are so combined as to 
act and react on each other for 
the purpose of producing the de- 
sired resuit, thus constituting a 
true combination of mutually co- 
acting parts ; and that, when so combined, they serve to secure several 
advantages, which are thus recapitulated in the appellant's brief : (1) 
holding the skirt in place; (2) causing it to conform to the figure 
and yield readily to the différent motions of the wearer ; (3) adapting 
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it to be adjusted to différent sized figures ; (4) providing registry be- 
tween the plackets of the under and outer skirts ; (5) concealing the 
fastening devices ; (6) preventing the fastening devices f rom coming 
in contact with the garments ; and (7) adapting it to be employed in 
connection with ail changing styles and fashions. 

Clearly, however, as appears both from the structure of the patent 
itself and the several advantages thus enumerated, the effect of its 
several mechanical features is not to secure one new unitary resuit or 
advantage by the reaction of their several functions, but rather to 
secure, through thèse several mechanical features, acting largely in- 
dependently of each other, varions results and advantages, relating in 
the main, to entirely separate and independent matters, and resulting 
from the assemblage of thèse varions mechanical features in one 
structure in the form of an aggregation rather than a combination. 
Thus, without analyzing in détail the function of thèse several me- 
chanical features, it may be said, by way of illustration, that the f ree 
wings projecting from the back width under the flaps of the plackets 
obviously hâve no function in either holding the skirt in place, causing 
it to conform to the motions of the body, adjusting it to differently 
sized figures, concealing the fastening devices, or preventing wear 
and tear therefrom, but relate, at the most to the prévention of ex- 
posure through the placket openings and to the fit and appearance 
of the flaps over the placket openings; in other words, that thèse 
f ree wings underlying the flaps do not in any manner co-act with the 
other mechanical features of the plaintiff's structure in producing the 
other results and advantages which they independently obtain. 

Since, therefore, the assemblage in this patent of the old éléments 
from the garment-making art does not produce a new unitary organi- 
zation due to the joint and co-operating action of the old éléments, 
but constitutes, in its essential features, a mère aggregation of old 
éléments, in which, in the main, each performs its own appropriate 
function in substantially the old way, the resuit must, under the well 
established rule, be held to constitute a mère aggregation of éléments 
and not a patentable combination. Reckendorfer v. Faber, 92 U. S. 
347, 357, 23 L. Ed. 719; Richards v. Elevator Co., 158 U. S. 299, 302, 
15 Sup. Ct. 831, 39 L. Ed. 191 ; National Tube Co. v. Aiken (6th Cir.) 
163 Fed. 254, 260, 91 C. C. A. 114; Shefiield 'Car Co. v. D'Arcy (6th 
Cir.) 194 Fed. 686, 693, 116 C. C. A. 322; Autosales Gum Co. v. Caille 

Co. (6th Cir.) 224 Fed. 473, C. C. A. , and cases therein cited. 

And we therefore entirely concur in the conclusion of the court be- 
low that the plaintiff's structure, when considered in view of the 
prior art, involved merely the mechanical skill of a dressmaker or tailor 
in assembling the old éléments which it contains for the production 
of an aggregate rather than a combined effect, and did not disclose 
patentable invention. 

[2] Furthermore, while stress has been laid upon the commercial 
success of the plaintiff's skirt, much of this success is appartently due 
to business enterprise and advertising. But however this may be, 
we do not think the question of patentability doubtful; and it is 
well settled that it is only when the patentability of the device is doubt- 
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fui that a showing of its gênerai use may turn the scale. Standard 
Caster Co. v. Socket Co. (6th Cir.) 113 Fed. 162, 166, SI C. C. A. 109; 
Cincinnati Traction Co. v. Pope (6th Cir.) 210 Fed. 443, 449, 127 C. C. 
A. 175. 

Being, therefore, of opinion, for the reasons above stated, that the 
plaintiff's patent is invalid for want of patentable invention, we deem 
it unnecessary to consider the alternative question of infringement 
ruled on by the court below or the other matters of défense relied on 
by the appellees. 

A decree will accordingly be entered affirming the decree below and 
dismissing the appeal, with costs. 



VICTOE TALKING MACH. CO. V. STRATJS et aL 

(Circuit Court of Appeals, Second Circuit July 17, 1915.) 

No. 287. 

Patents ®=>213 — Infringement — Licenses. 

Where an owner of patents on talking machines and records llcensed 
dealers or distrlbutors to dispose of machines in accordance with speci- 
fied conditions as to use and price, a member of the public, and not a 
distrlbutor or dealer, who paid the price for a license to use a machine 
on the specifled conditions could give the license to any other member 
of the public for any considération or as a gift, provided he had not vio- 
lated any of the conditions, but tumed over the machine, with the li- 
cense label affixed thereto unaltered, so that his assignée mlght be ad- 
vised of the conditions under wliich the use of the machine was licensed. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 315-320; Dec. 
Dig. .§=213. 

Sublieenses and assignments of licenses for use or sale of patents, see 
note to National Phonograph Co. v. Schlegel, 64 C. C. A. 596.] 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This cause cornes hère on an appeal from a decree entered by the 
District Court of the United States for the Southern District of New 
York dismissing the plaintiff's bill. 222 Fed. 524. 

The Victor Talking Machine Company Is a corporation orgeinized and exist- 
ing under the laws of the state of New York. 

The défendants are each and ail of them citizens of the state of New York, 
and constitute a copartnership under the trade-name of E, H. Macy & Co., 
and carry on business in the city of New York. The Victor Talking Machine 
Company claims to be the sole owner of letters patent of the United States 
No. 947,227 issued to it January 25, 1910, as assignée of John C. English, and 
of certain other patents relating to talking machines and records and which 
are not hère specifled. 

The défendants were Impleaded in the court below in an action In equity 
charglng them with infringement of a number of patents (some of which hâve 
been adjudicated) owned by the plaintlfC corporation for its well-known sound- 
reproducing machines and sound records adapted to be used therewith. The 
infringement chargea was not the usual one of a maklng and selllng, for 
the machines and records which came into the possession of défendants, and 
which they sold and ofifered for sale, are genuine machines and Sound records, 
of plaintiff's manufacture, but for an inhibited sale and violative use of such 

<g=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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machines and records, In excess of the lleense grant; each spécifie machine 
and Sound record belng Ucensed for use only, by a spécifie and nonassignable 
lleense attached thereto, and also limited under certain conditions and re- 
strictions as to such use, and by the same lleense grant the licensee obtalned 
a conditional title only to the physical thlng embodylng the pateuted inven- 
tion and to wbich the patent lleense appertalned. 

The défendants, without pleading to the merits by answer, flled thelr mo- 
tion, under new equlty rule 29 (198 Fed. xxvl, 115 C. C. A. xxvi), to dlsmiss 
the bill, assigning as one of the grounds, in the nature o( a demurrer, tbat 
the bill dld not set forth any cause of action In equlty ; the défendant con- 
tending argumentatively In support of thls ground of demurrer, that the ll- 
eense contract was in fact and in law an unlimited and uncondltional sale, 
under whieh the patented machines and sound records had. In fact and in 
law, passed out of the monopoly, and hence that défendants had a valid and 
unlimited title thereto to do as tbey pleased with them. 

Frederick A. Blount and Hector T. Fenton, both of New York City, 
for appellant. 

Wise & Seligsberg, of New York City (Edmond E. Wise, of New 
York City, of counsel), for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

IvACOMBE, Circuit Judge. Many questions are presented which 
need not be now discussed, because there is lacking in the complaint 
an allégation which seems to us essential to complainant's prayer for 
relief. 

Whether the various documents évidence a lease of each machine 
for a stated period, with privilège to the lessee at the end of such 
period to take full title provided he has complied with the conditions 
of the lease, as to use solely of complainant's needles, records, etc., 
or whether it be a conditional sale need not be decided. It seems 
clear that if the license to use one of thèse machines on the named con- 
ditions has passed from complainant through its distributors or deal- 
ers to one of the public, who has paid the full list price for the same, 
the person who has thus acquired license to use in accordance with 
the specified conditions may assign such license to any other member 
of the public, who by such assignment will himself obtain the right 
to use in accordance with the specified conditions. We are not satis- 
fied that there is any obligation on the part of any one member of the 
public who thus assigns his lease, or whatever it may be, to another 
member of the public, to exact any particular sum from the latter as 
a considération for the transfer. We do not see why he may not give 
the lease to whomever he pleases for no considération at ail, as a free 
gift, provided he has not himself violated any of the conditions, and 
turns the machine over with the license label or other company marks 
afFixed to the machine intact and unaltered, so that his assignée may 
be fully advised of tlie conditions under which use of the machine is 
licensed. 

It is manifest from the complaint that défendants' firm is not a 
"distributor," nor is it one of the 7,000 licensed "dealers" referred to 
therein. Therefore défendant is one member of the public, and if it 
has paid the $200, or whatever may be the list price of any particular 
instrument now in its possession, it could not be enjoined, assuming 



DENTON V. FULDA 537 

ail complainant's contentions as to the effect of the documents set forth 
are correct, from parting with possession to another member of the 
public upon the original conditions as to use. From the brief and 
argument we infer that injunctive relief is sought upon the theory 
that défendants' firm has obtained possession of some of complain- 
ant's machines by paying less than the list price and is proposing to 
dispose of the same for less than such price. But the complaint con- 
tains no allégation which specifically charges that défendant has any 
machine in its possession for which it did not pay the fuU list price. 
In the absence of such allégation, the whole theory of complainant 
as to the status of a member of the public who has obtained posses- 
sion of a machine from a distributor or licensed dealer, without pay- 
ing therefor the full list price, becomes académie. 

The decree is affirmed, but with instructions to allow complainant 
to amend its bill, if it be so advised 



DENTON et al. v. FULDA. 

(Circuit Court of Appeals, Second Circuit June 8, 1915.) 

No. 262. 

1. Patents ®=»328 — Invention — Design. 

The Denton & Denton design patent, No. 39,413, covering broadly a 
design for a locket or pendant, conslsting of a butterfly with folded wings 
mounted on a background, held vold for lack of invention. 

2. Patents <S=328 — Invention — Jewelky. 

The Denton & Denton patents. No. 889,845, for the art of slmulatlng 
rare and precious stones, and No. 897,274, for a butterfly jewel, heM not 
void on their face for lack of Invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court for the Southern 
District of New York dismissing on motion, the new équivalent for a 
demurrer, the bill of complaint, which allèges the infringement of 
three letters patent granted to the complainants. The défendant con- 
tends that the three patents are void upon their face for lack of patent- 
able novelty and invention. The earliest patent. No. 889,845, is for 
the art of simulating rare, precious, and other stones. Patent No. 
39,413 is for a design for a locket, pendant or similar article, 
consisting of a butterfly centrally mounted in a field or background, 
with wings in an upfolded or closed position. Patent No. 897,274 is 
for a so-called butterfly jewel. 

William E. Warland, of New York City (A. V. Cushman and 
Meyers, Cushman & Rea, ail of New York City, of counsel) for ap- 
pellants. 

Hans V. Briesen and Fritz Ziegler, Jr., both of New York City, 
for appellee. 

Before LACOMBE. COXË, and ROGSRS, Circuit Judges. 

.^=}For other cases see same topic & KEY-NUMBHR in ail Key-Numbered Digests & Indexe» 
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COXE, Circuit Judge. [ 1 ] We are inclined to the opinion that the 
design patent cannot be sustained for the reason that the claim covers 
broadly a design for locket or pendant of a butterfly with upfolded 
wings. There is nothing novel about a butterfly with folded wings, or 
wings in any other condition or position. It does not involve inven- 
tion, therefore, to paste a drawing or painting of the natural wings 
of such an insect upon a pendant. To hold otherwise will permit 
those who sélect a différent design for a pendant, such, for instance, 
as a shell, a flower, or a bird, to obtain a patent in each instance. 
Nothing patentably novel is produced by placing such objects in new 
^-nvironments. As to the design patent the decree is affirmed. 

[2] The other patents présent an entirely différent situation. It 
is unnecessary and unwise at this time to attempt an exhaustive dis- 
cussion of the question of patentability as this should follow the pro- 
duction of the proof. It is sufficient now if we indicate our reasons 
for thinking that the patent, for simulating rare and precious stones 
and the patent for a butterfly jewel should not hâve been held invalid 
upon demurrer. Patent No. 897,274 for a butterfly jewel may best 
be taken to illustrate our views as it is confined to three simple draw- 
ings and very clearly describes and shows the invention. The patentée 
says: 

"The présent Invention relates to Improvements In fine arts and lias to 
do with the utllization of the brilliantly colored wings of inseets, such as the 
butterfly and moth. The Invention contemplâtes the use of regular, geometrl- 
cal panels or sections of thèse wings in such manner as that a highly décora- 
tive and ornamental effect is produced, and one which simulâtes closely jewel- 
ed effects such as are attained by the use of real jewels in décorative art. 
* * • In order to secure the best results In practicing the Invention it is 
essential that the identity of the wing be destroyed and that the wing section 
be so mounted as to heighten the jewel effect, and thèse results are attained by 
cutting from the wing a section, preferably of regular outline, and so mount- 
Ing It as to glve a smooth solid appearanee to the naturally thin and fragile 
substance, so that, viewed from any point, an appearanee of depth, color, and 
eolidity is produced. * • * " 

The drawings show a brooch or locket made by a method described 
in the patent which produces a jewel-like effect of a butterfly such as 
might be painted by a miniature artist of the highest skill. The sec- 
ond claim will serve to illustrate the invention sufficiently for the 
présent purpose : 

"2. As a new article of manufacture. Imitation Jewel comprising a frame 
having a glazed front of concavo-convex form, a section of a butterfly's wing 
beneath said front to form a background, a natural butterfly interposed be- 
tween said wing section and sald front, a yielding Aller beneath said wing 
section, and a rigid backing to crowd said wing section against and about 
said interposed butterfly and force them Into complète and intimate contact 
with said front throughout their exposed areas." 

Hère is a combination of — (1) A glazed front of concavo-convex 
form; (2) a section of a butterfly's wing beneath the said front; (3) 
a natural butterfly imposed between the wing section and the glass ; (4) 
a yielding filler beneath the wing section, and (5) a rigid backing to 
crowd said wing section against said interposed butterfly. The resuit 
of this combination is a brooch of great beauty, preserving the original 
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colors of the butterfly more perfectly than could be donc by the most 
skillful artist. Spécimens of the jewelry thus produced were exhib- 
ited at the argument and présentée marvelously beautiful effects, the 
colors changing in brilliancy and intensity as the lockets are held in 
différent lights. Thus grey is transformed into a changing lilac, blue 
and white is changed into green and white, and dark purple and buff 
into blue and buff. AU thèse color effects change rapidly as the 
light strikes the jewel from différent angles. 

There is nothing of which we may take Judicial knowledge which 
defeats or seriously limits the claims in question. If there be such 
structures, the burden is on the défendant to produce them. In Béer 
V. Wajbridge, 100 Fed. 465, 40 C. C. A. 496, this court went further 
than we are required to go in the case at bar, in holding that only in 
the plainest cases should a patent be held invalid on demurrer. The 
patented fabric in the Beer-Walbridge Case was a holder for flat 
irons and similar articles composed of a sheet of asbestos and a back- 
ing of canvas secured to the asbestos by sewing. The court said : 

"We are of the opinion that the case is one where évidence of the prlor 
art and of the commercial value of the patented article may be persuasive 
that the patent is valld, and that the question is too doubtful to be decided 
upon the face of the patent" 

We think that as to the two patents, other than No. 39,413, the 
question, to state the situation in the most conservative manner, is too 
doubtful to be determined on demurrer and that the decree should 
be affirmed as to the design patent and reversed as to the other two 
patents without costs, the défendant to hâve leave to answer within 
20 days from the date of filing of this opinion unless the time be 
further extended by the District Court. 



GENERAL BAKELITE CO. v. NIKOLAS. 
(District Court, E. D. New York. June 12, 1915.) 

Patents ©=328 — Validitt and Infeingement— Vaenishks. 

The Baekeland patents, No. 954,666, No. 1,018,385, and No. 1,037,719, 
each for a varnish, comprlsing a condensation product of phénol and 
formaldehyde and a solvent although based on prior patents to the same 
patentée for such condensation product and the process of producing the 
same, are for new products, not anticlpated, and valld; also, held in- 
fringed. 
Patents <S=i250 — Infbingement— Chemical Peodxjct. 

It is no défense to a charge of Infringement of a patent for a product 
produced by chemical process to assert ignorance of the reactions which 
take place, and then to claim the right to combine substances, which, on 
analysls, are shown to cause the reactions of the process leadlng to the 
patented product and to obtain that product Itself by methods shown to be 
those of the patent, even though never before understood untU testifled 
to upon the trial. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. |§ 390, 392, 393; 
Dec. Dlg. <©=2.50.] 



(g=3For other cases see same topic &. KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. WoRDs AND Phrases — "Pteoxylin." 

"Pyroxylin" Is nitrocellulose or gun cotton, 

4. WoBDS AND Phrases — "Réactive Film." 

A "reactive" film ia one in wliich a chemlcal change or reaction occur» 
upon spreading thé film and subjecting it to beat, light, air, motion, or 
electricity, but witliout the addition of any chemieal substance. 

In Equity. Suit by the General Bakélite Company against George J. 
Nikolas, trading as George J. Nikolas & Co. On final hearing. 
Decree for complainant. 

See, also, 207 Fed. 111. 

Charles Neave, of New York City (Byrnes, Townsend & Bricken- 
stein, of Washington, D. C, of counsel), for plaintiiï. 

Pennie, Davis & Goldsborough, of New York City (William R. 
Rummler and Willard M. McEwen, both of Chicago, 111., of counsel), 
for défendant. 

CHATFIELD, District Judge. [1] The présent action charges 
infringement of three patents, Nos. 954,666, issued April 12, 1910, 
upon an application filed November 22, 1909 ; 1,018,385, issued Febru- 
ary 20, 1912, upon an application filed March 14, 1911; and 1,037,719, 
issued September 3, 1912, upon an application also filed March 14, 
1911. In each case Léo H. Baekeland is pat-entee and has conveyed 
the patent (as well as others procured by him and ref erred to in the 
testimony) to the plaintiff in this action. 

The application for the first patent was made as a division of a prior 
application filed October 15, 1907, and upon which patent 942,809 was 
granted, December 7, 1909. 

The patentée is a citizen of the United States, born in Belgium and 
educated in various European countries. The testimony shows his 
wide training and expérience, as well as the académie honors and 
scientific degrees obtained by him in Holland, Belgium, England, 
France, Germany and the United States. He has testified as an expert 
as well as patentée, and his qualifications are thus brought into consid- 
ération. 

The testimony shows commercially successful accomplishments, as 
well as scientific investigation by the patentée in this country, and his 
appearance and testimony upon the witness stand hâve plainly shown 
mental capacity, scientific knowledge, and deductive ability which 
would accord with and be expected as the necessary foundation for 
such investigations and expérimental opérations as those involved in 
practicing or advancing the art and processes set forth in the patents^ 
as to which the présent litigation has arisen. 

The défendant is a practical manufacturer of varnishes in the city of 
Chicago, who disclaims knowledge of chemistry as a science, and who 
testified that, in the mixtut>e and treatment of chemicals du ring the 
manufacture of varnish, he judged the reaction and formed ail his con- 
clusions from expérience and appearances, without regard to the nature 
of the reaction taking place. 



GENERAL BAKELITE CO. V. NIKOLA8 541 

The plaintiff allèges infringement by the sale upon the open market 
of certain varnishes known as bedstead filter or gold lacquer or satin 
A. P. lacquer, of which admitted sampks bave been produced by the 
défendant during the course of the trial. 

At the outset of the case, considérable point was made of the issue 
of infringement, by reason of the fact that the sample produced by the 
plaintiff, and obtained f rom a store used by the défendant as an agency 
in Brooklyn, was claimed by the défendant to be différent in appear- 
ance from anything manufactured by him. The sample was therefore 
disavowed by the défendant as his product. The différence in appear- 
ance was never satisfactorily explained, but the chemical analysis of 
the contents and the analyses of the samples produced by the défend- 
ant were such that no issue as to the actual resemblance of the defend- 
ant's commercial product and the article described by the patents exists. 

The défendant, however, contends that he does not do or use any- 
thing in the manufacture of his varnish which would be an infringe- 
ment of the plaintiff's patents, and, in fact, dénies the use of materials 
which the plaintiff, from analysis of the product, contends must be 
employed by him. This issue will be discuss-ed in connection with the 
patents of the prior art, and we will take up at once the patents in suit 
and the patentee's work in connection therewith. 

It appears from the record that the patentée was investigating the 
properties of what are known as condensation products of phénol (car- 
bolic acid) and f ormaldehyde. He was seeking a commercial substitute 
for natural gum camphor, to be used in the manufacture of celluloïd, 
and this led him to investigation of the condensation products above 
referred to, which are f requently called resins, in that they f orm a gum 
of more or less natural resinous appearance, when washed or dried 
after removal from the solution remaining after the reaction by which 
they hâve been formed. 

It will be seen, from examination of the prior art, that such con- 
densation products were comparatively well known by the year 1907, 
when a commercial demand for certain substances, in the manufacture 
of varnishes or coatings for metallic surfaces like chandeliers or bed- 
steads, and for electric devices, like insulating tubes, made the produc- 
tion of the articles entering into their composition commercially profit- 
able. 

The patentée tells us that as early as 1871 Prof. Baeyer and his 
pupils had described certain reactions between the phénols and the 
aldéhydes. In the course of his investigations, he found a particular 
condensation product of phénol (generally in the form of carbolic acid) 
and formaldehyde, which resembled gum shellac. At this time gum 
shellac was selling for 50 cents a pound, and the patentée took up the 
investigation of the gum in question. The production was not uniform 
either in quantity or quality, and sometimes the condensation resulted 
in a bulgy, spongy mass, with which nothing could be donc. After ex- 
periments enabled the patentée to produce substantially uniform re- 
sults. He called the condensation product obtained "novolak," and 
began to make it in large quantities. The color of the novolak varies 
from light to dark brown. It is soluble in alcohol, and is fusible. If dis- 
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solved and used as a lacquer, it sets and dries like a vegetable gum 
vamish by evaporation of the solvent, but no change in the composi- 
tion of the varnish coating takes place. Thus, like gum varnish, it can 
be re-dissolved or re-fused (that is, melted, not destroyed, by combus- 
tion), and turns red upon exposure to the air. H«ating the product 
called novolak for several days did not change its quality of constant 
solubility, and the substance therefore would directly compete with 
the varnishes or lacqu«rs made from a vegetable gum. 

The patentée found that the soluble product was, in his opinion, 
that described in the De Laire (Belgian) patent 192,590, (French) 361,- 
539, and (British) 15,517 of 1905; and the Blumer patents, 12,880 of 
1902 (British), 172,877 (German), and 6,823 of 1903 (British). 

Sometimes, during the course of the reaction, a hard, insoluble sub- 
stance resulted, which resisted ail of the solvents that were tried there- 
on. Nothing but a destructive acid (like fuming nitric or sulphuric 
acid) seemed to hâve any efïect, and the patentée, thinking that this 
product was of no practical value by itself, sought to find a method of 
efïecting a synthesis of the substances entering into the condensation 
product and the fibers of soft wood. At this time he became acquaint- 
ed with the work of a chemist named Kkeberg, who had produced a 
substance which he considered worthless and with which he could do 
nothing. 

The Story patent (English) 8,875 of 1905, and the Luft patent (Unit- 
ed States) 735,278, of 1903, as well as Blumer and De Laire, ail started 
with the same raw materials and obtained différent products. But ail 
thèse products fell into two classes : (1) The novolak or permanently 
soluble and fusible condensation products ; or (2) the insoluble prod- 
ucts, in which class one phase of the Story patent, the product found 
by Kleeberg and that of the patentée, seemed to belong. 

The patentée then continued his experiments in making the infusible 
product, and learned that with pure phénol, which was obtainable in 
crystallized form, the hard insoluble product could not be obtained, 
except after long heating at high température, while with a commer- 
cial carbolic acid results varied, but usually a soluble and fusible prod- 
uct resulted, or a reddish colored film was produced, after long heat- 
ing. The patentée testifies that in thèse experiments he was using an 
equal volume of phénol and formalin with hydrochloric acid as a con- 
densing agent. Washing the product with water and melting indicated 
the formation of the substance which the patentée calls novolak, un- 
less the «xperiment resulted in the infusible substance resembling that 
obtained by Kleeberg. 

The patentée then took 100 parts of phénol, 100 parts of formal- 
dehyde, and a small amount of hydrochloric acid, which he heated in 
a sealed tube and obtained a clear, hard stick which proved to be totally 
insoluble and infusible. Upon répétition he was able to confirm the 
experiment and undertook to find a reason therefor. He found that, 
in the De Laire and Blumer methods, the product of the condensation 
when washed caused the removal of half the formaldehyde, as well as 
a part of the phénol. This having différent proportions, they reached 
différent results than the insoluble product of the plaintiff, who went on 
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to try the Story patent, with 95 per cent, commercial carbolic acid and 
f ormalin, in the proportions indicated by Story, and with no base, heat- 
ing at 80 degrees. Long drying of the gum in a mold gave an insoUible 
product. In large volumes the Story process, with an excess of phénol, 
gave a soluble condensation product, although in very small quantities, 
or in a test tube or on a watch glass, at 80 degrees, with long drying, 
the insoluble product was generally obtained. Upon using a higher 
température, the substance (if in large quantity) itself produced heat 
and left a bloated, spongy residue. In small quantity, in a test tube, 
an insoluble reddish film was produced with the high température. 
When a solvent was used, a hard (but not insoluble) vamish would be 
mad-e. 

The patentée considering that commercial carbolic acid was compos- 
ed mainly of cresols instead of phénol (hydroxybenzol) while pyridin 
was also présent, and that there might be small quantities of base, 
undertook experiments by which, with the addition of a small amount 
of ammonia, the infusible product was obtained. He thus obtained a 
lighter colored film. 

Th€ patentée then tried caustic soda in small quantity, expecting, as 
in the Manasse patent, 526,786, and the Lederer patent, 563,975, to ob- 
tain only fusible products or oxybenzyl alcohol ; but he obtained the in- 
fusible product even at a less température than at 80 degrees, and 
he from this worked out the proportion of base which ultimately re- 
sulted in claim 2 of the first patent in suit. The claims of this patent 
are as f ollows : 

"1. A varnish containmg a volatile organic solvent and a condensation 
product of a phenolic body and formaldehyde, said condensation product 
characterized by Its eapabiUty of transformation under tbe action of heat Into 
an insoluble and infusible body, and by the présence thereln of a base con- 
densing agent. 

"2. A varnish containing a volatile organic solvent and a condensation 
product of a phenoUc body and formaldehyde, sald condensation product char- 
acterized by its capability of transformation under the action of heat into an 
insoluble and infusible body, and by the présence therein of a base condensing 
agent In proportions not exceedlng one-fifth of the equlmolecular proportion 
of phenollc body employed." 

A number of addresses or printed articles setting forth, from time to 
time, the progress of the patentée in his investigations, hâve been put 
in évidence and used by the défendant, who calls attention to certain 
conclusions, modified in some ways by the conclusions stated in subsé- 
quent articles, as évidence that the patentée did not hâve any complète 
understanding of his claimed invention at the time of filing the appli- 
cation, in which the actual invention subsequently set forth in the 
claims of the patents as issued were described. This question can best 
be considered in connection with the patent applications themselves 
and with the amendment or suggestion of new claims presenting the 
ideas which the défendant now charges were not known or appreciated 
by the patentée as patentable parts of his original invention. But the 
file wrapper of patent 942,809 shows that as early as March 17, 1908, 
amendments were suggested showing the use of a base in the small 
proportions finally described as in claim 2 of the first patent in suit. 

It appears from the record that upon the 13th day of July, 1907, 
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the patentée filed an application for a method of making insoluble 
products of phénol and formaldehyde, and patent 942,699 was granted 
upon December 7, 1909. This shows the use of beat and pressure with 
catalytic or condensing agents consisting of acid or metallic salts. This 
patent refers to application 358,156, filed February 18, 1907. 

But in the meantinie an application, upon the 18th of April, 1908, 
383,864, for indurated product and method of preparing same, was 
divided and a separate patent issued, under No. 942,699, for the 
method, and on December 7, 1909, under No. 942,852, for the product. 
Thèse also employed beat and pressure. 

On October 15, 1907, the patentée filed an application, 397,560, for 
a condensation product and method of making same. This was not 
disposed of and fées paid until a renewal upon the 17th day of Sep- 
tember, 1909, which resulted in patent 942,809, also issued December 
7, 1909, for the product and method. This application was divided, 
by direction of the Patent Office, on the 22d of November, 1909, by 
which the first patent in this suit, or the so-called "Varnish" patent, 
was issued, under No. 954,666, on the 12th of April, 1910. Thèse 
patents show the use of a base in small quantities and require beat 
or beat and pressure to form the condensation product. 

Earlier than any of thèse applications, however, and on the 18th 
of February, 1907, the patentée filed an application for a method of 
indurating fibrous and cellular material, upon which he ultimately 
procured the issuance of patent 949,671, upon the 15th of February, 
1910. This calls for beat, pressure, and acid salts. 

There were also issued upon the 7th of December, 1909, two other 
patents, 942,808, for condensation product and method of making 
same, for which application had been filed October 26, 1907, and 
patent 942,700, for condensation product of phénol and formaldehyde 
and method of making same, upon an application filed December 
4, 1907. Thèse likewise called for the use of beat, pressure, and acid 
salts. 

The patentée had also obtained patent 939,966, upon the 16th of 
November, 1909, for method of molding articles; patent 941,605, 
upon the 30th of November, 1909, for a packing material ; and patent 
957,137, upon the 3d of May, 1910, for a container for food products. 
Another application, made upon the 30th of April, 1909, and renewed 
upon the 21st of December, 1911, was not issued until March S, 1912, 
under No. 1,019,408, for wood finishing, while patent 982,230 was 
issued upon the 24th of January, 1911, for a coated object and method 
of making the same, upon application which had been filed upon the 
22d of November, 1909. 

Finally, upon the 14th of March, 1911, two applications were filed 
for diflferent varnishes or lacquers upon one of which a patent was 
issued, upon the 20th of February, 1912, under No. 1,018,385, which 
is the second patent in this suit, and the other under No. 1,037,719, 
upon the 3d of September, 1912, which is the third patent in this suit. 

The défendant points out that the application for patent 949,671, 
which was filed on February 18, 1907, sets forth two method claims 
for impregnating fibrous material with a phenolic body and an aide- 



GENERAL BAKELITE CO. V. NIK0LA8 545 

hyde, and causing reaction within the fibrous material so as to yield 
an indurating gum or resin. In the spécification the appHcant refers 
to the reaction of ordinary phénol and formaldehyde and states that 
the reaction can be accelerated by the application of beat and by the 
présence of so-called condensing agents, as, for instance, minerais 
or organic acids, salts, and the like. He also states that a gum or 
product soluble in alcohol will be obtained if the formaldehyde be 
not used in excess of the molecular proportion. If the formaldehyde 
be in such larger proportion or in excess, a very hard and insoluble 
condensation product results. 

The application for patent 942,699 was filed on July 13, 1907, and 
originally contained claims 1, 2, 3, and 9, for methods of forming a 
product by the reaction of a phenolic body and an aldéhyde, while 
claims 7 and 8 cover the product produced by this method. Claims 
4, 5, and 6 hâve to do with the process of indurating fibrous material. 
Claim 8 is based upon the combination, after hardening, of a fibrous 
material with a résinons body obtained by the reaction of a phénol 
and an aldéhyde. This claim again sets forth that the product is 
characterized by its insolubility in alcohol, acétone, and like solvents 
and by its résistance to beat, moisture, and alkaline and acid reagents. 

The spécification of this latter application refers to the application 
just mentioned (sériai No. 358,156, of February 18, 1907) which 
described as an accelerating or condensing agent acid or acid salts, 
and states that the earlier application claimed a method which would 
yield an insoluble indurating condensation product (gum or resin). 

The inventor, on July 13, 1907, stated that he had discovered a 
greatly improved product by separating the bulk of the water pro- 
duced during the reaction before final hardening. He says: 

"If a mixture of phénol or its homologues and formaldehydes be heated, 
alone or In the présence of catalytic or condensing agents^ the formaldehyde 
belng présent in about the molecular proportion requlred * • * approx- 
imately equal volumes of commercial phénol and commercial formaldehyde," 
thèse bodies will react, etc. 

He then describes the treatment to obtain further reactions, and fi- 
nally directs heating of the condensation product, by which it will be 
transformed into a hard, gummy, or resinous body, "unaffected by 
moisture, insoluble in alcohol and acétone, and résistant to acids, alka- 
lies, and almost ail ordinary reagents." He states : 

"This product is found to be suitable for many purposes, and may be em- 
ployed either alone or in admLxture with other solid," etc. 

In combining the condensation product in this manner, the désirable 
materials are mixed with the same before submitting it to the final 
hardening opération below described. This final hardening opération 
is to press it in a mold at a température of from 110 to 140 degrees C. 
for the production of hard objects similar to rubber, ivory, etc., while 
for treating wood the inventor says that the surface only may be treat- 
ed, or that the entire body of the wood may be subjected to the treat- 
ment set forth in the earlier application (February 18, 1907) and the 
material thereafter submitted to beat; some condensing agent being 
added if desired. He spécifies heating in a closed vessel and under 
225 F.— 35 
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pressure, to turn the condensation product, whether alone or com- 
pounded, into an insoluble "resin" (later amended to read "body"). He 
spécifies that cresol and its homologues may be used in place of ordi- 
nary phénol, and that a small proportion of minerai or organic acid, or 
sait favoring condensation, may be added. By a subséquent amend- 
ment he inserted the words "or agent" before the words "favoring 
condensation," but specified that the proportion of this condensing 
agent was in ail cases to be so small as to avoid such energetic reaction 
as would not permit the intermediate oily, viscous, or semiplastic con- 
densation product to be obtained. 

The Patent Office required séparation between the claims relating 
to the condensation product and method of producing same and the 
claims relating to the wood indurating product or method of produc- 
tion thereof, and the inventor limited that application to three claims 
relating to the method of obtaining the hard product by the application 
of beat and pressure from the condensation product of phénol and 
formaldehyde. 

In so doing, upon the 17th of March, 1908, the inventor stated that 
widely differing products might be obtained from the action of phénols 
on aldéhydes. Some of thèse might be liquids, others soHds, some 
crystalline, and others amorphous masses of a résinons appearance. 
"Thèse résinons products may again be divided into those which are 
fusible and soluble in alcohol or similar solvents, and those which are 
infusible and insoluble" under like conditions. 

He refers to the De Laire (French) patent 361,539, and the Blumer 
(English) patent 12,880 of 1902, as illustrations of the fusible and 
soluble product, while he refers to the experiment by Kleeberg, describ- 
ed in 1891, as instance of an insoluble and infusible condensation 
product. 

He also refers to Luft (United States) patent 735,278, (German) 
patent 140,552, (Ënglish) patent 10,218 of 1902, who uses an acid con- 
densation agent and adds to the plastic condensation product such 
substances as camphor, rubber, glycérine, or alcohol, and then submits 
the product to slow drying or evaporation, at a température of 50 de- 
grees C. He states that Story, in bis (English) patent 8,875 of 1905, 
accomplishes the same resuit by using an excess of phénol. The 
phénol acts as a solyent, the excess separating upon boiling, and, if 
"poured in suitable molds" and "dried at températures below 100 de- 
grees C. (about 80 degrees C.)," the excess of phénol will be expelled 
and an infusible product obtained. 

He States that the above-mentioned processes are compelkd to resort 
to relatively low températures and are slow processes, varying from a 
day to several weeks or months, while for objects of large size the 
drying is irregular, etc. 

The inventor states that his own prbcess by the application of heat 
and pressure yields a superior product in a shorter time and claims 
invention for his method. Thèse claims were rejected upon the Luft 
and Story patents, in connection with others, and were amended by 
emphasizing the combined action of heat and pressure as a distinction 
from ail the références cited. An example of the claims rejected is il- 
iustrative of the inventor's disclosure, i. e. : 
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"The method of produclng la hard, compact, insoluble, and Infusible con- 
densation product of phénol and formaldehyde, which consists in reacting upon 
phénol with formaldehyde under the combined action of beat and pressure." 

Certain correspondence was had as to the original disclosure of the 
use of pressure, and the claims were again amended to meet that ob- 
jection, on October 8, 1909. In this form the patent was granted upon 
a request presented on November 4, 1909, in which the spécification 
and claims were rewritten. Claim 1 is as follows: 

"The method of produclng a hard, compact, Insoluble, and infusible con- 
densation product of phénols and formaldehyde, whlcb consists in reacting 
upon a phenollc body with formaldehyde, and then converting the product 
into a hard, insoluble, and infusible body by the combined action of beat and 
pressure." 

And claim 5 shows the step in the method by which a "metallic sait" 
is added to cause "séparation." 

The balance of the claims (originally 4, 5, 6, and 8) resulted in pat- 
ent 942,852, also granted upon December 7, 1909, which présents noth- 
ing further, afïecting the issues in this suit or the m«ans by which the 
patentée disposed of the références to Luft and Story, other than the 
matters which hâve been discussed in connection with the claims relat- 
ing to the first part of the application. 

We thus come to the application 397,560, of patent 942,809, which 
was filed upon the 15th of October, 1907; that is, in the same year in 
which the applications just discussed were fikd. In this the inventor 
claims improvements in the condensation product and method of mak- 
ing same from formaldehyde and phénol, by setting forth an improved 
method and an improvement in the product resulting from the use of 
that method. He states that thèse condensation products hâve receiv- 
ed industrial application in the making of varnish, résinons products, 
and plastic compounds. He states that the compktion of the product 
by heating phénol and formaldehyde without the aid of condensing 
agents requires some 8 hours when commercial phénol and formalde- 
hyde are used, and that 48 hours constant boiling are required with 
crystallized phénol. He also states that acids or salts cause a stormy 
reaction and produce products containing undesirable impurities ef- 
fecting a darkening color with âge or the présence of alkalies in the 
ultimate product. He states that, by the addition of "proper propor- 
tions" of an organic or inorganic base, the reaction may be facilitated 
and the product rendered far superior. He states that the base may 
be added at any time up to the conclusion of the heating process, and 
that alkalies are used in such relatively small proportions that their 
présence does not interfère and that they need not be eliminated by 
washing or neutralizing. He mentions ammonia, caustic alkalies or 
their carbonates, anilin or pyridin, or the hydrates of barium, stronti- 
um, or calcium, as well as ail derivatives of the type of N Ha having 
basic properties. 

The original spécifications set forth that the additions of ammonia 
or caustic soda, in as small a proportion as one-half per cent, of the 
weight of phénol, show a decided influence. In most cases it is dé- 
sirable to use somewhat larger proportions, rarely attaining however 
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10 per cent, of the phénol by weight. The inventer describes the addi- 
tion of this base to pure or commercial phénol (carbolic acid) and 
formaldehyde, and the completion of the reaction by heating in a 
closed vessel or one with a retum condenser, thus producing either 
an oily liquid or more or less viscous, elastic, or semisolid product, 
which is "soluble in alcohol, acétone and similar solvents, and in con- 
junction with thèse forms varnishes of excellent quality." Upon 
application of beat the varnish is rendered insoluble, and substantially 
inert to acid and alkaline reagents after drying. 

The inventor furnishes examples specifying the use of 50 parts of 
phénol by weight, 30 to 70 parts of commercial formaldehyde by 
weight, and in one instance aqueous ammonia 1 to 10 parts by weight, 
in another, aniUn 1 to 7 parts by weight, and in a third, commercial 
sodium or potassium hydroxide .5 to 6 parts by weight. 

He then refers to previous methods (apparently known in the art) 
of dissolving phénol in substantially molecular proportions with caus- 
tic alkali so as to form a phenolate. Reaction of this product is 
caused with formaldehyde and the product neutralized by acid, 
leaving a solid soluble in alcohol and in caustic potash (De Laire). 
He States that he differs from this in not employing the large pro- 
portion of alkali, thus avoiding the necessity of neutralizing but yet 
giving a product capable of solution, molding, and which will be 
turned by the application of beat into a solid mass insoluble in the 
ordinary solvents. 

His claims as first presented were exceedingly broad, as, for in- 
stance, proposed claim 1 : 

"The method which consists In reacting on a phenolic body with formalde- 
hyde in présence of a base serving as a condensing agent." 

The Patent Office immediately rejected, upon the 9th of December, 

1907, on the (French) patent 361,539, of June 8, 1905. This is the 
so-called De Laire patent, and the inventor, upon the 17th of March, 

1908, began to limit his claims to correspond with the statements of 
his spécifications, by inserting in claim 1 the words, "the proportion 
of base being insufficient for the transformation of the phenolic body 
into phenolate." He explains that his original spécifications made 
it clear that the De Laire patent was Understood and that it was in- 
tended to distinguish his invention therefrom. 

The Patent Office thereupon allowed the patent upon the 25th 
day of May, 1908, but upon the same day the case was withdrawn 
from issue, and a further amendment, not affecting the merits, was 
asked upon the 17th of September, 1909. A further definite state- 
ment of the amount of base was inserted in the claims by substituting 
the words, "less than one-fifth of the amount of," in the place of the 
words "the phenolic." 

This amendment was rejected on September 27, 1909, on the (Ger- 
man) patent to Henschke, 157,553, which was explained by the in- 
ventor upon the 7th of October, to cover a product in the form of 
aqueous liquid, soluble in water, capable of liberating formaldehyde, 
having disinfecting properties, in fact being an alkaline derivativc 
of .saliretin. 
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It aiso appeared at this time that daims 9 and 10 specifically re- 
lated to a varnish rather than a mère condensation product, and the 
other daims were allowed on December 7, 1909. Then by division 
of this application, on a pétition filed November 22, 1909, under 
No. 529,378, but upon the same disclosures in the spécifications, the 
original daims 9 and 10 were allowed on April 12, 1910, for a varnish, 
No. 954,666 (the first patent in suit). Thèse daims had been again 
rejected on Henschke (supra). A third daim was aIso rejected on 
Luft (British) 10,218 of 1902, and Grognot (French) 906,219 of 
1908. 

The inventer repeated his explanation as to the Henschke patent 
and amplified it by stating that Henschke removes the f ree base by acid- 
ification and thus obtains a precipitate free from base and soluble in 
alcohol, acétone, alkali, ammonia, etc. The final product of Henschke 
is either an antiseptic powder, or a substance liberating formaldehyde 
available as a disinfectant. 

Ail that the Henschke patent really shows with respect to the issue 
in this action is that the reaction between phénol and formaldehyde; 
will be effected by the présence of a base in certain specified amounts 
which differ in quantity from the amounts used by Manasse, .Lederer, 
Kleeberg, and others. 

The Patent Office quickly recognized the distinction daimed by 
Baekeland, and, as the examiner seemed to hâve no question that a 
product such as that described in the application could be patented, 
the daims were then allowed and the first patent in suit issued, 
describing a substance or product, possessing alleged new and useful 
qualities, and available generally for the purposes which hâve been 
covered by the term "varnish." This condensation product was 
formed with beat alone at relatively low températures. The expert 
witnesses in this case bave defined a "varnish" as : 

"A llquid adapted to be spread In a unifonn layer on a surface and which 
will there set to produce a hard, permanent, nonporous, protectlve, continu- 
ous, adhèrent, and cohérent layer or fllm." 

This film should also be smooth, shiny, transparent (unless madfl 
a médium for adding coloring material), and made from materials 
obtainable at such priées and in such quantities as would allow the 
manufacturer to put the product upon the market, to meet the needs 
of the trade in price and convenience of supply. Ordinary varnishes 
were said to be divided between those made from vegetable gum and 
those made from pyroxylin. But neither of thèse classes included the 
reactive varnish films. 

[3] "Pyroxylin," which is nitrocellulose or gun cotton, if dissolv- 
ed and spread as a varnish film, is subject only to the evaporation of 
the solvent, a physical or nonreactive change. Vegetable gums under- 
go no change other than the evaporation of the water when spread 
in a varnish. 

[4] A "reactive film" is one in which a chemical change or reac- 
tion occurs upon spreading the film and subjecting it to beat, light, 
air, motion, or electricity, but without the addition of some other 
chemical substance. The plaintifif's product when subjected to beat. 
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after having been spread in the form of a varnish film, expels water 
and gaseous products, and the stage of insolubility and infusibility 
is not reached until the chemical reaction just referred to has taken 
place. 

In vegetable or pyroxylin varnishes, mère heating or drying will 
leave a product capable of re-solution as many times as the process is 
repeated. The use of such varnishes in commercial practice, where 
excellence of product and quickness of hardening entered into the de- 
sirability of the article, led the inventor to construct an oven or drying 
apparatus, by which the requisite amount of beat, or heat under pres- 
sure, could be used so as to shorten the drying or reacting stage, and 
to consider the then known requisites and limitations or diiïiculties 
which necessarily had to be taken into account in attempting to use 
any varnish or article successfully for commercial purposes. The 
formation and forcible expulsion of water during the reaction and un- 
der the influence of heat was theoretically sufficient to remove from 
the varnisbed surface moisture that might interfère with the dialec- 
tric or insulating quality of the varnish film in coating or covering 
surfaces of electrical conductors or nonconductors. In practice, it 
developed that some of the water generated was retained and not phys- 
ically expelled from the surface of the varnish, under the influence of 
sufficient heat to remove the solvent and complète the reaction pro- 
ducing the insoluble and infusible product. 

The idea of a double solvent was well known in the arts as well as 
in chemistry. The patentée, after experimenting with différent sol- 
vents, and observing the reactions and effects connected with their use, 
found that by employing a double solvent for the solution of the prod- 
uct, described in the first patent in suit, in which double solvent, one of 
the bodies possessed the characteristics of amyl alcohol, toluène, or 
xylene (having boiling points above that of water), and the other body 
such as wood alcohol, ethyl altohol, or acétone (having boiling points 
below that of water) would produce a varnish compound in which the 
reaction set in motion by the application of heat, would expel substan- 
tially ail of the water before the boiling point of the amyl alcohol, 
toluène, or xylene was reached. As thèse last-named bodies were prac- 
tically immiscible with water, and were volatile when heated at at- 
mospheric pressures, the application of the double solvent can be readi- 
ly understood. This product was also free (under the reaction caused 
by heat) from the tendency of the alcohols to absorb moisture and thus 
to produce a white or inferior coating when subjected to damp weather, 
and by this method the tendency of free phénol and free cresol to 
absorb water was also eliminated by the certainty with which such 
water was expelled, until a point was reached where the free cresol 
and free phénol would be (if not already counteracted) volatilized or 
driven ofï by the heat. 

The second patent is, again, a product patent as distinguished from 
a method or process patent. In the Patent Office the Story (British) 
patent 8,875, of 1905, was cited as disclosing the addition of certain 
fatty oils to a condensation product of phénols and formaldehyde. 
But in Story the présence of an excess of uncombined phénol, with the 
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conséquent difificulty whcn heating the substance containing the fatty 
oils described, caused by their tendency to décompose before they 
become volatile, and before the excess phénol would be removed, to- 
gether with the fact that Story uses the fatty oils to make the mass 
opaque, satisfied the only objection present-ed, and the Patent Office 
allowed the patent as a new composition of matter. This patent has 
six claims, of which 2 and 5 are typical and are as f ollows : 

"2. As a new composition of matter, a varnish comprising a condensation 
product of phénols and formaldehyde and a solvent therefor, said solvent con- 
taining amyl alcohol and a readily volatile organlc liquid." 

"5. As a new composition of matter, a varnish comprising a condensation 
product of phénols and formaldehyde and a solvent therefor, said solvent con- 
taining a readily volatile organic liquid, and another organic liquid which is 
immiscible with water but miscible with said solvent, which is volatilizable 
without décomposition when heated at atmospheric pressures, and of which 
the boiling point esceeds that of water." 

Thèse claims are those alkged to be infringed. 

But in a short time the difhculties shown in electrical insulations 
from the tendency of alcohols to absorb moisture, the desirability of 
using benzol as a solvent when an excess amount of phénol or cresol 
might remain, and from the further fact that the condensation product 
after the reaction caused by the application of beat was insoluble in 
benzol (or in moderate amounts of alcohol unkss a large excess of 
phénol was présent), led the inventor to use, as one solvent, benzol or 
other cyclic hydrocarbon (easily obtainable from petroleum, such as 
petroIeum ether, toluol, xylol, etc.), and, for the other solvent, any 
liquid oxygen compound of the aliphatic séries, such as methyl or ethyl 
alcohol, amyl alcohol, acétone, amyl acétate, epichlorhydrin, etc. If a 
large amount of alcohol was used as a solvent, reprecipitation was 
likely, but benzol prevented this resuit. 

While this method of using a double solvent was particularly directed 
to the production of the solution, i. e., a varnish from which the un- 
combined phénol had been expelled, it could also be advantageously 
used in any case where the excess of the phénol was not great enough 
to render the final or condensation product freely soluble in benzol or 
alcohol alone. 

This application in the Patent Office brought forth the statement 
that the solvents mentioned are "common in the art," and the Smith 
(German) patent 112,685 was cited as disclosing a mixture of benzol 
and ether as a solvent; but this was explained by showing, from the 
translation referred to in the Smith patent, that a permanently fusible 
substance was under description, made from aldéhyde or acetaldehyde 
(not formaldehyde) in présence of hydrochloric acid. The patent was 
then immediately issued, containing claims for the product as a new 
composition of matter. Claims 1, 2, and 3 are alleged to be infringed, 
and are as f ollows : 

"1. As a new composition of matter, a varnish comprising a condensation 
product of phénols and formaldehyde, transformable by beat into an infusible 
body and a solvent therefor, said solvent containing a liquid oxygen-com- 
pound of the aliphatic séries, and a hydrocarbon. 

"2. As a new composition of matter, a varnish comprising a condensation 
product of phénols and formaldehyde, transformable by beat Into an infusible 
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body and a solvent therefor, said solvent contalnlng a liquld oxygen-comr 
pound of the aliphatic séries, and a cyclic hydrocarbon. 

"3. As a new composition of matter, a Tarnlsli comprislng a condensation 
product of plienols and formaldehyde, transformable by tieat into an infusi- 
ble body and a solvent therefor, said solvent contalnlng a llquid oxygen-com- 
pound of the aliphatic séries, and a hydrocarbon of the benzol séries." 

It may thus be seen that Dr. Baekeland, in patent 942,699, secured 
daims for a product produced by the method set forth in the applica- 
tion filed July 13, 1907, and in the first patent in suit obtained claims 
for a varnish composed of substances, one of which was the product 
shown in patent 942,700 and patent 942,809, but limited by the amount 
of base remaining in the final product that is persisting into or after 
the application of beat. The substances entering into the reaction are 
the basis of estimating the resuit, rather than the quantity pres'cnt and 
expelled or accounted for in some other way ; but thèse excess quanti- 
ties not entering into the reaction must be considered, as for instance 
the excess of phénol in the novolak products and the excess of for- 
maldehyde in Henschke. 

As bas been mentioned in the référence to the file wrappers above, 
the gênerai proposition, that a varnish could be made by the use of 
condensation products, was well known and disclosed in substantially 
each of the patents which bave been described. 

It was plainly old in the art to make pyroxylin varnishes and var- 
nishes of phenolic condensation products. But each of thèse var- 
nishes, and each condensation product, had individual characteristics, 
and the patents in suit involve différences in the chemical process or 
processes of manufacture by which the particùlar product, claimed in 
the patent as novel, is to be produced. 

The défendant claims that this product, to be used in the making of 
varnish, was nothing more than the resin which the patentée had 
sought to patent for use as a varnish, and he urges thenef ore that the 
varnish patents themselves are invalid, citing Underwood v. Gerber, 
149 U. S. 224, 13 Sup. Ct. 854, 37 L. Ed. 710. 

He attacks further claim 1, because th« patentée is said to bave ac- 
quiesced in the rejection by the Patent Office of this claim when first 
presented. 

The application for patent 942,809, which was a renewal of applica- 
tion 397,560, contained the claim filed upon the 15th of October, 1907, 
for a varnish, and the défense claims that the rejection of the varnish 
claims in the condensation product patent was acqui'csced in by Baeke- 
land, and that he therefore could not divide the application and restate 
the claim. 

Examination of the file wrapper shows that this rejection was merely 
because of the incompatibility, under the rules of the Patent Office, of a 
claim for a varnish in the same patent with a claim for the condensation 
product with which the varnish is to be made, or a claim for the method 
of making that product. 

Claim 2 is said to be invalid, in that the spécifications as originally 
presented, and even as finally contained in the allowed patent, do not 
show the rule of proportion set forth in the language "not exceeding 
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one-fifth of the equal molecular proportion of phénol body employed." 
During the trial much testimony was devoted to an explanation of the 
m'eaning of "equal molecular proportion" and computation of the 
amount of ingrédients set f orth in the varions patents discussed in the 
record. 

Inasmuch as there is no dispute as to the real meaning of the phrase, 
or as to the molecular wdght of the ingrédients, or as to the quantity 
represented by one-fifth of the phenolic body expressed in terms of 
molecular weight, and so long as there is no dispute as to the percent- 
age of the whole article represented thereby, we need only look to the 
spécifications in order to find if the language of this claim corresponds 
to a proposition explained in the spécifications. 

The patentée, when referring to the use of base, and speaking of 
ammonia or caustic soda as an illustration, says that so small a pro- 
portion of the base as one-half per cent, of the weight of phénol, that 
is V^°° by weight, and in other cases an increased amount rjirely 
reaching 10 per cent, by weight of the phénol, is sufficient. This 
base is, however, to be calculated from that which actually remains 
as such in the product or the varnish, and the definite proportion con- 
tained in the claim was inserted therein after the Patent Ofiice com- 
pelled the patentée to limit his claim of invention (but not the state- 
ment of his original expérimentation or his présent conclusion) to 
matters which the Patent Ofiice considered new over the De laire, 
Story, and Luft patents. 

Under thèse circumstances, the court cannot see why the claims 
should be invalid because at the time of filing the application the 
patentée did not sufficiently limit the language in his claims so as 
to avoid interférence with other patents which, however, did not dis- 
close the précise niatter ultimately proving to be that intended to be 
claimed as invention by the applicant, and which had been in his mind 
from the time of his application. Thus the small amount of base 
which Dr. Baekeland finds would universally produce the resuit de- 
sired was not disclosed by any of the prior patents, up to the time 
the application by Baekeland was filed. 

Subsequently a certificate of addition to the Story (French) patent 
was filed upon the 29th day of September, 1908, and therefrom the 
défendant suggests that Baekeland leamed how to state the claim 
which he had previously been trying to formulate. But the question 
of patentability could not rest upon literary plagiarism even if that 
were shown, and the testimony in the case would indicate rather that 
the Story addition was an attempt to secure the French rights for the 
same variation from the original Story patent as were being claimed 
by Baekeland in the United States, even if there were reason to 
suppose that Baekeland had seen this addition to the Story (French) 
patent, which was not published until February 25, 1909. 

This would not prove that Story was entitled to claim the inven- 
tion over that claimed by Baekeland, and, if Baekeland's invention 
was in fact the same as that described in the Story addition, then 
Baekeland would be entitled, on application to the Patent Office, to 
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have the claim issued even in substantially the same language as that 
described by Story. 

The défendant does not show that Story was the inventer rather 
than Baekeland; he merely suggests that Story's patent soHcitor 
produced a statement of the claim in such a form that Baekeland 
could see at once that, stated in the same way, his invention was 
inade valid over the prior art and would meet with the approval of 
the Patent Office. 

But, as a matter of fact, the défense does not even make ont its 
accusation of plagiarisni, as there is nothing to show that Dr. Baeke- 
land had the Story addition before him or called to his knowledge 
prior to the time when he realized the way in which to make a defi- 
nite statement of what he claimed as novel in his patent over the Story 
or De Laire patents themselves. 

The défense to the second and third patents is substantially the 
same as that to the first, but with the added proposition that double 
solvents were old in the art and that the particular double solvents 
claimed in the third patent were in fact but a variety of, those shown 
in the second. 

As to the last proposition which is urged (that benzol or toluol with 
amyl alcohol would be one of the possible components referred to in the 
second patent, when it suggests the use of a solvent, immiscible with 
water and having a boiling point higher than that of water, with one 
of the easily volatile solvents at lower températures), the defendant's 
claim is that thereby the patentée attempts double patenting or ex- 
tension of the time of protection beyond that shown by the second 
patent. But even though the third patent should be held to cover 
nothing more than one of the components disclosed by the second 
patent, and if the third patent should therefore be void for anything 
more than the period protected by the second, the défendant herein 
would still be an infringer of the second patent and liable. 

As a matter of fact, however, the third patent is not invalid in 
this sensé. The second patent does not teach nor show the combina- 
tion of a hydrocarbon with a solvent of the aliphatic séries, having the 
qualities of and volatilizing at the températures described. The tes- 
timony of the expert varnish makers in the case shows that the use 
of thèse two particular solvents would be not only an accident, but 
substantially improbable except as a casual experiment, and the pré- 
cise nature of the product covered by the third patent is shown there- 
in to be adapted for a particular use, and would seem to be a pat- 
entable imprôvement over the combination described in patent No. 2. 

We come back, therefore, to the main défenses based upon the 
prior art. 

The défendant attempted to show noninfringement upon his own 
testimony that he added no base to the commercial carbolic acid and 
the commercial formaldehyde solution which he employs in making 
his varnish. But analyses by both the defendant's and plaintifï's 
experts showed the présence of ammonia by what is called the Kjel- 
dahl method, which shows the quantity of nitrogen and accounts for 
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any ammonia that may hâve been présent as a part of this nitrogenous 
body. 

By another analysis, the plaintiff's expert, whose results comparée! 
generally closely to similar analyses by the defendant's expert, found 
free ammonia amounting to ^'/loo per cent, of the solid residue. 
The defendant's expert failed to take into account the combination 
of ammonia and formaldehyde to form hexamethylenetetramine, a 
nonvolatile base from which ammonia would not be driven off by 
boiling vvith caustic soda. 

The analyses further showed that the defendant's products contain- 
ed pure phénol and ammonia, and the testimony of the case shows 
definitely that ammonia is not found in commercial carbolic acid. But 
orthocresol, metacresol, and paracresol, as well as pyridin, are found 
in commercial carbolic acid. Pyridin shows by the Nessler test no 
trace of ammonia, and yet would give by the Kjeldahl test évidence 
of the présence of nitrogen. Likewise by the Kjeldahl method, am- 
monia would be found and be calculated as nitrogen. 

Commercial carbolic acid is mostly cresol, with possibly a small 
amount of true phénol. As true phénol or hydroxybenzol reacts more 
easily with formaldehyde than does paracresol or orthocresol, the fact 
that free phénol is found in the defendant's vamish, and that no 
cresols were found, would indicate that the defendant's varnish was 
made from phénol rather than commercial carbolic acid, and that the 
ammonia présent must hâve been in some form added as a base. , 

While the défendant has testified to certain purchases of commer- 
cial carbolic acid, and also certain purchases of crystalline phénol, 
he has not testified to the use of any material which would satis- 
factorily account for the product shown by analysis, and it must bei 
held that he is either making a product which infringes the plaintiff's 
patent, and has not disclosed the methods of so doing, or that he has 
added some material of which he does not know the contents him- 
self, but which contains products that do infringe the patent. 

[2] It is no défense to a charge of infringement of a patent for 
a product produced by some chemical process, to assert ignorance 
of the reactions which take place, and thus to claim the right to com- 
bine substances which on analysis are shown to cause the reactions of 
the process leading to the patented product, and to obtain that product 
itself by methods shown to be those of the patent, even though never 
before understood until testified to upon the trial. 

If a person should attempt to excuse infringement of a patent call- 
ing for the use of iron or steel in the making of a device, by suggest- 
ing that he did not know what iron or steel was, and that he merely 
used a hard metallic substance which he purchased from a certain 
manufacturer and which did the work, it can be seen where such a 
doctrine would lead. 

The défendant also contends that the amount of base shown by the 
defendant's chemist is much less than the smallest amount stated in 
the plaintiff's patent to be sufficient to meet the discovery therein 
contained. But the plaintiff's expert finds ammonia approximating 
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i»/ioo per cent, of the solid residue which îs within the quantity 
referred to in the spécification. 

Much of the discussion raised by the défendant with référence to 
the validity of the patent, both f rom the standpoint of the disclosures 
in the plaintiff's former applications and patents and also in follow- 
ing up the suggestions of the patents of the prior art, arises from 
the nature of the claims and of the invention. 

It will, of course, be assumed that no chemical reaction can be 
patented as such. A natural product, such as ordinary sait (Na Cl), 
could not be made the basis of a patent, nor could a discovery of 
the chemical reactions by which sait was formed in nature, from 
sodium and chlorine, be patented as a process. But if artificial sait, 
as a chemical substance, could be distinguished from natural sait, and 
if some one discovered a way to make artificial sait, he could patent 
the method or process, if it were novel. Provided he was the first one 
to produce the substance, he could patent the product as something 
usef ul in commerce or in the arts. 

So it is conceivable that some gum or natural substance like shellac 
or amber might be found, composed of phénol, formaldehyde, and 
a base, and transformed by beat into an insoluble and infusible sub- 
stance. If such a product had been known prior to the plaintiff's pat- 
ents, the plaintifï could bave obtained no patent, if his product was 
identical and indistinguishable from the natural substance; but he 
would hâve been limited to a patent for a process. 

But at a time when the only product of phénol and formaldehyde, 
known and described with understanding and definiteness, was a 
permanently fusible and permanently soluble gum, the discovery of 
a. method of rendering this product insoluble and infusible was pat- 
entable, and provided the product could be certainly identified and 
distinguished from the former and known products, it could be pat- 
ented as well as a combination of such substance in certain relations 
or proportions. 

If the use of an excess of formaldehyde was overcome by the use 
of a large amount of base, and the base in turn removed by précipi- 
tation into an acid sait, and if the product was not identifiable or 
was not available for any known purpose, no patent could be issued 
for the process (which would be mère chemical reactions) nor for 
the product (see Reychler and Kleeberg), and certainly the combina- 
tion of that product with some other substances to form a useful 
article like a varnish, is inconceivable. 

The patents in suit are based upon the earlier patents of Baekeland 
for a method of producîng the phenolic gum and also his patents for 
the condensation product produced by the patented method. But 
when he attempts to make a varnish which consists of a cOmbination 
based upon and making use of the patentable method of preparing 
the condensation product, and also upon the patentable substance it- 
self he bas a new substance which is itself patentable. As in the case 
of a patentable mechanical device, this consists of more than a mère 
• ag'gregation of parts. 
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Consîdering the last two patents in suit for a moment, the défendant 
claims that they are invalid because they show merely the use of a 
double Suivent with a gum or product which is capable of solution 
for vamish purposes, which is nothing more than the ordinary défense 
of aggregation with respect to a combination of mechanical parts. 
If the use of thèse solvents with this particular phenolic gum pré- 
sents a substance having qualities that are différent from those of 
any other compound or substance previously used for the same pur- 
pose, it is no défense to the patent to suggest that the physicaj or 
chemical processes involved in the mixing and drying or setting of the 
varnish are the sanie as those involved in the mixing, drying, or setting 
of a varnish which woûld produce différent results and show différent 
qualities. 

The combination disclosed in the Baekeland patents is new for var- 
nish purposes. It has new qualities, and meets old needs in a new way. 
The behavior and purposes of the double solvents, and the way in 
which the varnish passes through the physical and chemical changes, 
are of course not patentable, any more than the suggestion that the 
water présent is eliminated in the form of vapor would be novel or 
distinguish the product from other substances. If, however, water or 
volatile solvents are evaporated, the patentability of the combination 
from which the water is produced would not be afïected by the âge of 
the world's appréciation of the principle of evaporation. 

iSo with the first patent in suit, when we consider the various patents 
of the prior art by which condensation products, showing either an 
excess of phénol or an excess of formaldehyde, or condensation by 
the aid of a large amount of base, or by the acidification of the base 
and its removal in the form of nonsoluble salts, or if we consider the 
possibility of obtaining a huge mass of insoluble and infusible ma- 
terial, of irregular shape, by a violent expulsion of steam or gas and 
a conséquent spongy or porous form of the product, or if we consider 
the production of an insoluble, and infusible film in small quantities 
upon a glass plate or in a test tube, or even if we f ound the product 
such as was shown in the Story (English) patent, where by long ap- 
plication of beat a feddish or red-colored film could be produced, or if 
we consider a condensation product which, while capable of use as a 
varnish, remains permanently fusible and soluble (such as that dis- 
tinguished by the novolak type), we nowhere approach to the particular 
condensation product and the particular combination, for use as a 
varnish, by which it is possible to certainly, easily, and accurateïy begin 
with a condensation product that in combination with certain defined 
solvents will produce a vamish which with short subjection to moderate 
beat will produce a colorless, infusible, insoluble, and useful lacquer 
film of the sort desired for use in the arts and which in certain defi- 
nitely specified combinations possesses the qualities required whefe the 
surface is to be subjected to the influence of an electric current, under 
conditions where moisture may be absorbed or encountered. 

It is unnecessary to go through the patents presented in the prior 
art in détail. The chart prepared by the plaintiff, and which is shown 
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It îs sufficient to say that in none of the earlier Baekeland patents was 
a varnish combination disclosed which was like that in the patents in 
suit, even though Baekeland in some of the earlier patents taught that 
his particular condensation product was available as a varnish. Nor 
did any of the earlier Baekeland patents or the patents of the prior 
art shown in circles 2 and 3 produce the infusible and insoluble sub- 
stance of the Baekeland patents shown in circles 11 and 13. 

The Story (English) patent, as has been seen, presented an acid, 
rather than a basic condensation product. In cases where pure phénol 
was used, a large amount of beat or long evaporation was necessary 
to produce the insoluble or infusible film with the reddish tinge, while 
the product that Story considered available for varnish purposes was 
that containing the acid excess and which remains soluble after drying 
as a varnish. 

Such other patents as those set forth in class 15 upon the diagram 
présent nonphenolic or nonreactive varnishes or resins which hâve 
nothing to do with the combinations of the patents in suit, except 
as they may use double solvents or may set forth similar chemical re- 
actions, or may, with the knowledge of those patents, as well as of 
the Baekeland patents, indicate how an exchange of substance might, 
by employment of the same chemical reactions as before, produce the 
Baekeland results. But such patents are not anticipations, nor would 
they be infringements of the Baekeland patents in suit, and we can 
therefore dismiss them, as in each case they were substantially dis- 
missed by the defendant's expert upon the trial, by saying that no one 
of them showed in its entirety the précise varnish or combination of 
any of the three patents in suit. Even if it does not require invention 
to trace the resemblances between thèse patents and the Baekeland 
patents in suit, or to produce similar results by substitution of known 
products for those products which were différent in thèse prior art 
patents, and even if we do not concède to the defendant's expert in- ' 
vention in tracing the points of resemblance and différence, it is évident 
that his récognition of thèse points does not raise them to the dignity 
of défenses, nor are they anticipations of the Baekeland patents. 

The doctrine of Underwood v. Gerber, supra, is presented as au- 
thority for the claim of invalidity as to the patents in suit, because it 
is said that in patent 942,809 Baekeland disclosed the same form of 
varnish resin, and that no patentable novelty is shown in merely com- 
bining that resin with a solvent to make a varnish. 

The discussion already had shows the différence between the case 
at bar and Underwood v. Gerber, supra, where a patented or claimed 
product was subsequently used as an application for the surfacing of 
paper. But the discussion already had shows further that patent 942,- 
809 describes merely the process or method of producing a patentable 
substance, while claim 8 describes this condensation in sudi gênerai 
form that the description in patent 954,666, bi a varnish made there- 
with, would still be possible as a combination, even though Dr. Baeke- 
land might not be able to patent a second time the condensation product 
produced by the présence of a base condensing agent in proportions 
not to exceed one-fifth of the equal molecular proportion of phenolic 
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body employed after describing that condensation product in his pre- 
vious patent, 942,809, for which the application was that from which 
the new application was divided and re-filed. 

The first patent in suit was based upon the application for 942,809, 
was never abandoned, and was not anticipated by the subséquent sep- 
arate allowance of 942,809 for one of the ingrédients of the new and 
patentable substance which was useful commercially as a varnish. 

Claim 2 of patent 954,666 is therefore valid as the definite descrip- 
tion of the combination specifically based upon the product patented 
in 942,809, while claim 1 of patent 954,666 is valid as a gênerai de- 
scription of a new form of varnish which can be produced by the 
methods of the spécification ànd which is in more détail identified 
in claim 2. 

The patents will therefore be held valid and infringed, and the 
plaintiff may hâve a decree. 



UNITED STATES v. SOUTHERN OEBGON 00. 

(District Court, D. Oregon. July 12, 1915J 

No. 3701. 

1. Ptjemo Lands <©=»66 — Grants— Construction. 

Condition lu the grant by Act Gong. March 3, 1869, c. 150, 15 Stat. 340, 
of public lands to the state of Oregon in aid of a military road, requirlng 
"that the land shall be sold to any one person only in quantlties not 
^:«ater than one quarter section and for a priée not exceeding two dol- 
lars and fifty cents per acre," held not a condition subséquent, but an 
enforceable covenant 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 219, 220; 
Dec. Dig. ®=66.] 

2. Public Lands ®=>66 — Gbants— Consteucuon. 

Compliance with such condition was not a mère matter of good faith 
between the govei-nment and the state, Congress having the power to 
impose such conditions as It desired upon disposing of the public domain, 
and a grantee to whom the state, by virtue of Act Cong. June 18, 1874, a 
305, 18 Stat. 80 (Comp. St 1913, § 4871), disposed of its interest is bound 
to observe the conditions. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 219, 220; 
Dea Dig. <S=>66.] 

3. JUDGMENT <g=>713 CONCLUSIVENESS— MaTTEBS CoNCLUDED. 

When a second suit is upon the same cause of action and between th« 
same parties, the judgment in the first is conclusive as to every question 
which was or might hâve been presented and determined in the second. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1063, 1066, 
1099, 1234^1237, 1239, 1241, 1247; Dec. Dig. ©=713.] 

4. Judgment <g=3586 — Conclusiventsss— Mattebs Concluded. 

Before suing to forfeit an entire grant of land on account of the gran- 
tee's failure to comply with conditions of the grant respecting aliénation, 
the fédéral govemment brought other suits seeking to cancel the patents 
to smair portions of fche land which it was claimed were not Included in 
the patent or were included by mistake. Held, that judgments for the 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



UNITED STATES V. SOUTHEBN OEEGON CO. 561 

grantees In those actions dld not preclude a subséquent suit to forfeit the 
property. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. §§ 1062-1066, 
1098, 1099 ; Dec. Dig. <S=»586.] 

5. EsTOPPEi. ®=362 — Equitable Estoppel— Lâches. 

The fédéral govemment is not estopped to claim forfeiture of a grant of 
lands on aceount of the patentées' failure to comply with the conditions of 
the grant by reason of having full l^nowledge that the patentées were 
treating the property as if it was theirs in fee simple, subject to no con- 
ditions, for the grant was by act of Congress which has the same constan- 
ey as the law. 

[Ed. Note. — For other cases, see Estoppel, Cent Dlg. §§ 151-153; Dec. 
Dig. <S=»62.] 

6. Public Lands <S=366 — Innocent Pubchasees— Who aee. 

Where the original grant of public lands from the governinent con- 
tained restrictions on the use of land, the patentee's grantee cannot be a 
bona flde purchaser wlthout notice, and thus entitled to talie the prop- 
erty free from the duty to comply with the burdens. 

[Ed. Note.— For other cases, see PubUc Lands, Cent Dig. §§ 219, 220; 
Dec. Dig. <S=»66.] 

In Equity. Suit by the United States of America against the South- 
ern Oregon Comply. Decree for complainant. 
See, also, 196 Fed. 423. 

This is a suit on the part of the gênerai govemment to hâve forfelted to 
It substantially the entire land grant made by Congress, of March 3, 1869, to 
the State of Oregon to aid in the construction of a militiary wagon road from 
Roseburg, In Douglas county, to Coos Bay, In Coos county. The grant Is of 
the odd-numbered sections to the extent of three sections on each side of the 
Une of the road, with indemnlty limits of six miles. 

Among the provisions of the first section of the act are thèse: "Provided, 
that the lands hereby granted shall be excluslvely applied to the construction 
of said road and to no other purpose, and shall be disposed of only as the 
work progresses: Provided further, that the grant of lands hereby made 
shall be upon the condition that the lands shall be sold to any one person 
only In quantlties not greater than one quarter section, and for a price not 
exceeding two dollars and flfty cents per acre." 

Section 2 provides that "The lands hereby granted to said state shall be 
disposed of by the Législature thereof for the purpose aforesaid, and for no 
other." 

Section 5 provides that when the Governor of the state shall certify to the 
Seeretary of the Interior that 10 continuous miles of said road are com- 
pleted, then a quantity of the land granted, not to exceed 30 sections, may be 
sold, and so on from time to time, until said road shall be completed ; com- 
pletion being required within five years, with a further provision that, if not 
completed within that time, the lands remaining unsold shall revert to the 
United States. 

Section 6 requires that the Surveyor General shall cause the lands granted 
"to be surveyed at the earliest practical period after said state shall hâve 
enacted the necessary législation to carry this act into eïEect." 15 Stat. 340, 
341. 

On October 22, 1870, the I^^slative Assembly of the state of Oregon, by an 
act thereof, granted to the Coos Bay Wagon Road Company ail lands, rlght of 
way privil^es, and immunitles as granted to the state by the act aforesaid, 
"for the purpose of aiding said company In constructlng the road mentioned 
and described, tn said act of Congress, upon the conditions and limitations 
therein presoribèd." Laws 1870, p. 40. 

On June 18, 1874, Congress passed a supplemental act, providing for the 
issuanee of patents to the lands granted, to the state of Oregon, on compll- 

<g=For other cases see same topic & KEY-NUMBER lu al) Key-Numbered Digests & Indexes 
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ancè with the terms of the original act, unless ttie state "shall by public act 
bave transferred its interests in said lands to any corporation or corpora- 
tions, in wbich case the patents shall issue from the General Land Office to 
such corporation or corporations upon thelr payment of the necessary expenses 
thereof: Provided, that this shall not be construed to revive any land grant 
already expired nor to create àny new rights of any kind except to provide for 
issuing patents for lands to whlch the state Is already entitled." 18 Stat 80, 
c. 305 (Comp. St. 1913, § 4871). 

The road was completed vcithin the time limited, and In due course patents 
were issued by the gênerai government to the Coos Bay Wagon Eoad Company. 
Prior to May 31, 1875, the Company sold divers small tracts of the land, ag- 
gregating 6,963 acres, and on that date it entered into a contract wlth one 
Jolin Miller to sell and convey to Mm 96,676.96 acres of the granted lands. In 
pursuance of the contract, the company conveyed to Miller, on the same date, 
35,534 acres by deed, and the wagon road by another deed. Subsequently 
Miller conveyed to CoUis P. Huntlngtoç, Charles Orocker, Leland Stanford, 
and Mark Hopklns, and they later, by mesne consveyances, to Wm. H. Besse, 
who, on December 29, 1883, conveyed to Russell Gray, and he, in tum, on 
January 5, 1884, conveyed to the Oregon Southern Improvement Company, an 
Oregon corporation. In further pursuance of the Miller contract, the Road 
Company, on Jainuary 7, 1884, conveyed the remaining 61,143.37 acres to Wm. 
H. Besse, who, on June 4th following, conveyed to the Oregon Southern Im- 
provement Company. The property was at about the same time conveyed by 
the Improvement Company by certain trust deeds to secure certain bonds, 
which deeds were later foreclosed, and the property sold at master's sale and 
conveyed to the Southern Oregon Company, the défendant, also an Oregon 
corporation. 

Subséquent to May 31, 1875, 4,470 acres of the lands bave been sold to in- 
dividuals, namely, 8 sales by the Road Company, 6 by Crocker, 2 by the Im- 
provement Company, and 14 by the défendant company. Other than thèse, no 
lands of the grant bave been sold either in large or small tracts. 

The testimony in the case indicates that the holders hâve, almost from the 
inception of the grant, evinced a purpose not to sell in quantitles not exceed- 
ing 160 acres to any one person, or for a price not exceeding $2.50 per acre. 
Indeed, the sales made by the Road Company, the patentée, are In dérogation 
of the terms of the grant as it respects quantity, and the subséquent holders 
bave steadily refused, wlth rare exceptions, to sell in compllanœ wlth the 
terms of the grant ; and the défendant, the présent holder, does now refuse so 
to dispose of the lands, claiming to be the owner of the entire fee-simple In- 
terest thereln, freed of any obligations whatsoever to the government respect- 
Ing them. 

Clarence L. Reames, U. S. Atty., of Portland, Or., Constantine J. 
Smyth, Sp. Asst. Atty. Gen., of Omaha, Neb., and Fred. C. Rabb, 
Sp. Asst. Atty. Gen., of Portland, Or. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The government is seeking a forfeiture of this grant, on the 
ground that the clause requiring the land to be sold in quantities not 
greater than 160 acres to any one person, and for a price not exceed- 
ing $2.50 per acre, constitutes a condition subséquent, and that therd 
bas been a breach of the condition. The défendant insists that the 
proviso, alluding to this provision in the grant, is répugnant to the 
grant, because a limitation on the right of aliénation, and therefore 
void. The position is sought to be substantiated by reason of the 
alleged fact that the lands could not be sold in 160-acre tracts for 
any price. The testimony does tend to show that, up to perhaps 15 
years ago, there was slack sale for the lands in any quantities. It 
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cannot be asserted, however, that since that time by far the greater 
proportion of the granted lands could not hâve been sold in strict 
conformity with the provisions of the grant. The défendant Com- 
pany having declined and refused so to dispose of its lands, there 
bas been a positive noncompliance with the letter of the grant. 

Thèse contentions, both of the govemment and of the défendant, 
hâve been put to rest, contrarj' to the views of counsel, by the Suprême 
Court, in the case of Oregon & California Railroad Co. et al. v. Unit- 
ed States, 238 U. S. 393, 35 Sup. Ct. 908, 59 L. Ed. , originating 

in this court and involving the construction of similar provisions con- 
tained in grants of like character, in a very able and exhaustive opin- 
ion by Mr. Justice McKenna. The contention of the défendant there 
was in reality slightly différent from that made hère; it being that 
the provisos constituted restrictive and unenforceable covenants ; but, 
for ail practical purposes, it must be considered the same as hère. 
At least, the reasoning and considération of the Suprême Court reach- 
es and disposes of both phases of the position advanced. I may be 
pardoned if I quote extensively from the opinion, for it seems to 
dispose of every aspect of the contentions stated. 

"Congress, therefore," says the court, "had under considération remédies 
for violations of the provisions of the act and adjusted them according to 
what it considered the exigency. As a penalty for not completlng the road as 
prescribed Congress declared only for a reversion of the lands not then pat- 
ented, for not maintaining it in repair and use Congress reserved the right 
temporarily to sequester the road, and yet for a violation of the provision for 
sale to settlers It is urged that Congress condemned to forfeiture, not only 
the lands then unpatented, but those patented. Mark the difiference. Was non- 
completion of the road of less conséquence than settlement along its Une? — 
not necessarily complète settlement, but any settlement — ^the refusai, it might 
be, of the acceptance of a single offer of settlement, or even, as it is con- 
tended, of making provision for settlement, being of greater conséquence and 
denounced by more severe penalty than the declared conditions, that is, as- 
sent to the act, completion of the road, and its maintenance. This is difa- 
cult. If not impossible, to belleve. 

"It appears, therefore, that the acts of Congress hâve no such certainty as 
to establlsh forfeiture o£ the grants as their sanction, nor necessity for it 
to secure the accomplishment of their purposes, either of the construction of 
the road or sale to actual settlers; and we think the principle must govem. 
that conditions subséquent are not favored, but are always strictly construed, 
and where there are doubts whether a clause be a covenant or condition, the 
courts will incline against the latter construction, tndeed, always constnie 
clauses in deeds as covenants rather than as conditions, if it is possible to 
do so. 2 Washburn on Eeal Property, 4. And this because 'they are clauses 
of contingency on the happening of which the estâtes granted may be de- 
feated.' And it is a gênerai principle that a court of equity is reluctant to 
(some authorltles say never -will) lend its ald to enforce a forfeiture. 

"By this conclusion do we leave the provisos meaningless and the govem- 
ment without remedy for their violation? There is no argument In a nég- 
ative answer. From the defects of a provision we can deduce nothing, nor 
on account of them substitute one of greater efBcacy. 

"But must the answer be in the négative, and by rejecting the contention of 
the government are we compeUed to accept that of the raUroad company? 
or we may say those of the railroad company, for the contentions are many, 
some of which preclude the application of the provisos, some of which assert 
their Invalidity, and others limit their application. 

"If not flrst in order, at least in more Immédiate connection with the con- 
tention of the govemment is the contention that the provisos are not condi- 
tions subséquent, but simple covenants, and, it is sald, restrictive and neg- 
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ative only, and therefore not enforceable. In support of thc contention ail 
of the UDcértaintles, or asserted uncertainties, of the provisos are marshaled 
and amplifled. • * » And the conclusion is deduced that the actual set- 
tiers' clauses, viewed even as covenants, were either impossible of perfomi- 
anee, or répugnant to the grants, and therefore void. 

"The arraignment seems very formidable, but is It not entlrely artiflcial? 
It is stipulated that prior to 1887 more than 163,000 acres of the granted 
laiids were sold, nearly ail of whieh were sold to actual settlers in small 
quantities. If the sale of 163,000 acres of land encountered no obstacle in the 
enumerated uncertainties, we cannot be Impressed with their power to ob- 
struct the sale of the balance of the lands. The démonstration of the exampie 
would seem to need no addition. But passlng the example, as it may be con- 
tended to hâve some explanation in the character of the lands so disposed of, 
the déduction from the asserted uncertainties is met and overcome by the 
provisos and their explieit direction. They are, it is true, cast in language 
of limitation and prohibition; the sales are to be made only to certain per- 
.sons, and not exceeding a specified maximum in guantities and priées. If tha 
language may be said not to impose 'an affirmative obligation to people the 
country,' it certainly imposes an obligation not to vioiate the limitations and 
prohibitions when saies were made, and it is the concession of one of the 
briefs that the obligation is enforceable, and that, even regarding the cove- 
nant as restrictive, the 'jurisdiction of a court of equity, upon a breach or 
threatened breach of the covenant, to enforce performance by enjoining a 
violation of the covenant, cannot be doubted.' Apposlte cases are cited to 
sustain the admission, and in answer to the contention of the government 
that it could recover no damages for the breach, and hence had no enforceable 
remedy but forfeiture, it is said: 'But the juiisdlctiou of a court of equity in 
such cases does not dépend upon the showing of damage. Indeed, the very 
fact that Injury is of public character, and such that no damage could be 
calculated, is an added reason for the intervention of equity.' And cases are 
adduced. We concur in the reasoning and give it greater breadth in the case 
at bar than counsel do. They would confine it, or seem to do so, to the com- 
pulslon of sales of land susceptible of actual settlement, and assert that the 
évidence established that not ail of the lands, nor indeed the greater part of 
them, hâve such susceptibility. But nelther the provisos nor the other parts 
of the granting acts malîe a distinction between the lands, and we are unable 
to do so. The language of the grants and of the limitations upon them Is 
gênerai. We cannot attach exceptions to it The evll of an attempt Is mani- 
fest. The grants must be talien as they were given. Assent to them was re- 
qulred and made, and we cannot import a différent measure of the require- 
ment and the assent than the language of the act expresses. It is to be re- 
membered the acts are laws as well as grants, and must be given the exact- 
ness of laws. 

"If the provisos were ignorantly adopted, as they are asserted to hâve 
been; if the actual conditions were unlînown, as is asserted; if but little of 
the land was arable, most of It covered wlth timber and valuable only for 
timber, and not fit for the acquisition of homes ; if a great deal of it was 
nothing but a wilderness of mountain and rock and forest ; if Its character 
was given évidence by tlie application of the Timber and Stone Act [Act June 
3, 1878, c. 151, 20 Stat. 80] to the reserved lands ; t£ settlers nelther crowded 
before nor crowded after the railroad, nor could do so; if the grants were 
not as valuable for sale or crédit as they were supposed to hâve been, and 
difficultles beset both uses — the remedy was obvions. Granting the obstacles 
and inflrmitles, they were but promptings and reasons for an appeal to Con- 
gress to relax the law ; they were neither cause nor justification for vio- 
lating it Besides, we may say that there is controversy àbout ail of the as- 
serted facts and conclusions. 

"Our conclusions, then, on the contentions of the government and the rail- 
road Company, are that the provisos are not 'conditions subséquent ; that they 
are covenants, and enforceable." 

What is there Said is applicable hère, and amply disposes of the 
contentions advanced without further reasoning or comment. 
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[2] In this connection may be considered the further contention 
of the défendant that the grant was to the àtâte of Oregon and in 
prœsenti, and that compliance with the proviso was a matter of good 
faith only between the government and the state. It will be remem- 
bered that, by the act of June 18, 1874, Congress recognized the right 
and power of the state to transfer its interests in said grant to any 
corporation, or corporations, for it declared that in the event of such 
a transfer, patents should be issued to the corporation or corporations 
direct. The Législative Assembly of the state, in making thè transfer, 
did it "upon the conditions and limitations" prescribed in the grant. 
The state did not prétend to comply with the proviso, or any condi- 
tion of the grant. Thèse things the Road Company undertook to 
perform by its acceptance of the transfer, and was bound to their 
performance, the same as the state. But it is not conceivable that it 
was a matter of good faith merely with the state, to perf orm the 
covenants of the grant, any more than it was with the Road Com- 
pany. The lands prior to the grant were a part of the public domain, 
and Congress was empowered to dispose of them to whom it pleased, 
and upon such conditions as it might impose. It could deal with a 
state in that regard, the same as with an individual or a private cor- 
poration, and, unless it evinced a différent purpose in dealing with 
the state, there could be no différent construction placed upon the 
grant. The obligation of the state for the observance of identical 
■conditions would be the same as that of an individual or a corpora- 
tion. The cases of Mills County v. Railroad Companies, 107 Ù. S. 
557, 2 Sup. Ct. 654, 27 L. Ed. 578, and Hagar v. Réclamation Dis- 
trict, 111 U. S. 701, 4 Snp. Ct. 663, 28 L. Ed. 569, hâve no applica- 
tion hère. Those cases relate to the grant by the gênerai government 
of swamp lands to the state on condition that the proceeds of the 
lands, "whether from sale or direct appropriation in kind," should 
be applied in reclaiming the lands, and the court held the appropria- 
tion of the proceeds rested solely in the good faith of the state. But 
hère is a grant where the state or its grantee is required to dispose 
of the lands in a certain specified way, which is a direction of law, 
and nothing is left to the good faith of the state, except to observe 
the obligations imposed upon it or its grantee by the acceptance of the 
grant. 

[3, 4] It is next contended that the government is estopped to 
assert a claim for forfeiture, mainly upon the ground that certain 
suits were in the past instituted, wherein it had the opportunity of 
setting up the nature of the grant and insisting lipon the performance 
of the provision or covenant in question, and that, having failed to 
do so, it should not now be heard to insist upon such performance. 
The nature of the suits may be noticed briefly. 

The first was instituted by the United States against the Road Com- 
pany and the présent défendant February 18, 1896, for the purpose 
of canceling the Road Company's patent to the N. E. ^4 oi the N. E. l^ 
of section 9, township 28 S., range 7 W., because, it was alleged, the 
land was reserved by the terms of the grant. A démarrer was inter- 
posed to the bill, which was sustained, and the bill dismissed. 
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On February 29, 1896, th-e government instituted another suit against 
the Road Company ànd the présent défendant, and others, for the 
purpose of annulling the Road Company's patents to certain lands con- 
tained in an overlap of the grants to the Road Company and the Ore- 
gon & California Railroad Company. To this bill a demurrer was 
also interposed and sustained, and the bill dismissed, and the cause was 
not proceeded with further. 

On the same day the government instituted another suit against the 
Road Company, the Southern Oregon Company, Lorenz Vqgl, and 
others, to c^ncel the patent of the Road Company to a certain tract of 
land because reserved from the grant, and 1,099.50 other acres of land 
because situated outside of the Hmits of the grant, and patented to the 
Road Company through oversight and mistake of the ministerial offi- 
cers of the Land Office. The Road Company and the Southern Oregon 
Company answered the bill, the latter setting up a complète chain by 
which it claimed to deraign title from the government under the grant, 
the manner of selecting the lands under the grant, the approval of the 
lists, and the issuance of the patents in pursuance thereof . It appears 
further that the government filed a replication to the Road Company's 
answer. The reply was d«murred to, and the demurrer sustained by 
the court, and, the government refusing to plead further, on motion of 
the défendants the suit was dismissed. This is a novel procédure, of 
course, but such is the record, and the cause was thus disposed of. 

Later, on August 25, 1897, the government began another suit, 
against the Road Company alone, touching the same matter, but de- 
manded, as to the lands alleged to be outside of the limits of the grant 
that were patented to the Road Company, that the government recover 
the value thereof to the amount of $2.50 per acre. The suit resulted 
in a cancellation of the patent to the small tract alleged to hâve been 
reserved from the opération of the grant, and a decree against the de- 
fendant for $1,099.59, the value of the lands patented alleged to be 
outside of the délimitation of the grant. While the prayer, among 
other things, prayed for a construction of the grant, there was no con- 
struction of it by the court, other than to ascertain : First, that the 
small tract of land was reserved by the terms of the grant ; and, second, 
that the other lands patented were outside of the limits prescribed, and 
therefore, they having gone into other hands, that the Road Company 
should pay to the government what it received therefor. 

Upon strict légal principles, it cannot be maintained that any of thèse 
suits, or the disposition thereof, or the judgments or decrees rendered, 
are a bar or an estoppel against the prosecution of the présent suit in 
any of its phases. It has been long settled that, when a second suit is 
upon the same cause of action and between the same parties, the judg- 
ment in the first is conclusive in the second as to every question which 
was or might hâve been presented or determined in the first ; but when 
the second suit is upon a différent cause of action, though between the 
same parties, the judgment in the former opérâtes as an estoppel only 
as to the point or question actually litigated and determined, and not as 
to other matters which might hâve been presented and passed upon. 
In the latter contingency, the question must further appear upon the 
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face of the record to hâve been so litigated, or shown by extrinsic évi- 
dence, and it is only when it so appears that the former judgment will 
operate as an estoppel to the subséquent suit or action. Cromwell v. 
County of Sac, 94 U. S. 351, 24 L. Ed. 195 ; Russdl v. Place, 94 U. S. 
606, 24 L. Ed. 214; Nesbitt v. Riverside Independent District, 144 U. 
S. 610, 12 Sup. Ct. 746, 36 h. Ed. 562; De Sollar v. Hanscome, 158 U. 
S. 216, 15 Sup. Ct. 816, 39 L. Ed. 956; Northern Pacific Railway v. 
Slaght, 205 U. S. 122, 27 Sup. Ct. 442, 51 L. Ed. 738; Delaware, L. 
& W. R. Co. V. Kutter, 147 Fed. 51, 72 C. C. A. 315. 

It cannot be said : First, that this is the same cause of suit as any 
one of the suits above mentioned; and, second, although in each in- 
stance between the same parties, treating the défendant hère as suc- 
cessor to the Road Company, that the questions hère sought to be liti- 
gated and determined, or any of them, were directly litigated and de- 
termined there. Nor does the case of United States v. California & 
Oregon Land Co., 192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476, help 
the défendant. The purpose of that case was to hâve certain patents 
for land declared void as forfeited, and to establish title in the United 
States. The suit having failed, it was held to constitute a bar to a 
subséquent bill brought against the same défendant to recover the same 
land on the ground that it was excepted from the original grant as 
being a part of an Indian réservation. In commenting upon the lack 
of distinction between the two suits, Mr. Justice Holmes said : 

"The best that can be said, apart from the act just quoted, to distinguish, 
the two suits, is that now the United States puts forward a new ground for 
its prayer. Formerly it sought to avold the patents by way of forfeiture. Now 
it seeks the same conclusion by a différent means ; that is to say, by évidence 
that the lands orlginally were excepted from the grant. But in this, as in the 
former suit, it seeks to establish its own title to the fee." 

In none of the cases relied upon was it attempted to establish the 
government's title in any of the lands now in dispute, nor was it at- 
tempted in any way to require the défendant to observe the exact pro- 
visions of the grant, as is now sought to be done, so that I am clear 
that there is no estoppel by reason of any judgment or decree rendered 
in any of those cases. 

[5] But it is further urged that the government ought to be estopped 
by reason of having full knowledge of the manner in which the several 
parties were treating their holdings of thèse lands (that is, as though 
they were the owners in fee simple, with absolute title unincumbered 
by any provision of law or covenant impairing the validity of their 
title in any way), and that the government has not, through ail thèse 
years, at any time insisted upon any breach of any alleged condition 
subséquent, or of any covenant respecting the grant. A complète an- 
swer to this is the one given by the Suprême Court to a like conten- 
tion, and others of a similar nature, made in the case of United States 
V. Oregon & California Railroad Company et al., supra, as foUows: 

"We may obsen'e again that the acts of Congress are laws as well as 
grants, and hâve the constancy of laws as well as their command, and are 
operative and obligatory until repealed. This comment appUes to and an- 
swers ail the other contentions of the railroad company based on waiver, acqui- 
escence, and estoppel and even to the défenses of lâches and the statute of 
limitations." 
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[6] One other point is présentée!, and that is that the défendant is an 
innocent purchaser, in good faith and for value. But this cannot be, so 
long as the provision about which the entire case hinges is a covenant 
pertaining to the grant itself . The grant having the force of law, every 
purchaser dealing with the grant, as the parties succeeding to the title 
and rights and privilèges of the state bave dealt with it, must be charg- 
ed with full knowledge of ail of the provisions of the grant, and can- 
not therefore claim as innocent purchasers. 

The decree in this case will be the same as in the Oregon & Califor- 
nia Land Grant Case, namely, that the défendant be enjoined from 
sales of any of thèse lands in violation of the covenant, and also froni 
any disposition of them whatever, or of the timber thereon, or from 
cutting or authorizing to be eut or removed any of the timber thereon, 
until Congress shall hâve a reasonable opportunity to provide by légis- 
lation for their disposition in accordance with such policy as it may 
deem fitting under the circumstances, and at the same time secure to the 
défendant ail the value that the granting act conferred upon the state 
or the Road Company. In cas'C Congress makes no such provision 
within eight months, the défendant may apply to the court for such 
modification of the injunction as may seem appropriate. 

The plaintiff is entitled to its costs and disbursements. 



HUGHES T. NEW YORK, O. & W. R. R. 
(District Court, S. D. New York. August 10, 1915.) 

OotJBTS <S=»353 — Procedube— Motions for New Triai. — Time fob Makino. 

tJnder court rule 5, declaring that for the purpose of maklng motlous 
necessary to be made within the term at which judgment Is entered eacli 
term is extended so as to comprise a perlod of three calendar months be- 
ginnlng on the flrst Tuesday of the month on which verdict was rendereti 
or judgment or decree rendered, the time for a motion for new trial runs 
from the month in which judgment is entered, where judgment is en 
tefed on the verdict ; for the judgment, as well as the verdict, must be 
vacated If new trial Is granted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 933; Dec. Dig. 
(S=>353.] 

At Law. Action by Avasta Hughes, as administratrix, against the 
New York, Ontario -4: Western Railroad. On motion by plaintiff ta 
vacate an order vacating the judgment and granting new trial. Mo- 
tion ovèrruled. 

Benjamin F. Patterson, of New York City, for the motion. 

Watts, Oakes & Bright, of Middletown, N. Y., opposed. 

AUGUSTUS N. HAND, District Judge. This is a motion to vacate 
my order setting aside the verdict vacating the judgment and granting 
a new trial. The witness Carpenter bas furnished another version of 
the accident and now says Hughes fell from the cupola of the caboose 
when the train ran by the switch, but that he thinks he did not testify 
correctly at the trial when he swore that he actually saw Hughes fall 
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through the air from the cupola to the floor. This technical and ex^- 
tremely Hteral interprétation of his letter is not the natuial one, and, in 
view of the witness' many conflicting statements, I think I should re- 
quire the case to be resubmitted to a jury. 

The point is also made that I had no power to grant a new trial be- 
cause of the language of our rule S, which is as follows : 

"For the purpose of making and flllng bllls of exceptions and making any 
and ail motions necessary to be made withln the term at which any judgment 
or decree is entered, each term of this court shall be and hereby is extended 
so as to comprise a period of three calendar months beginning on the first 
Tuesday of the month in which verdict Is rendered or judgment or decree 
rendered." 

This rule evidently overlooks the fact that where a judgment is en- 
tered on a verdict the judgment as well as the verdict must be removed 
if a new trial is to be granted. When a judgment has been entered, it is 
therefore my opinion that the time to make ail motions and take ail 
steps involved in the effectuai vacating of the judgment runs from the 
month in which the judgment is vacated. 

The Suprême Court said, in the case of Bronson v. Schulten, 104 U. 
S. at page 415, 26 L. Ed. 797: 

"It is a gênerai rule of the law that ail the judgments, decrees, or other 
orders of the courts, however conclusive in their character, are under the 
control of the court which pronounces them during the term at which they 
are rendered or entered of record, and they may then be set aside, vacated, 
modified, or annuUed by that court. 

"But it is a rule equally well established that after the term has ended ail 
final judgments and decrees of the court pass beyond Its control, unless steps 
be taken during that term, by motion or otherwise, to set aside, modify, or 
correct them; and, if errors exist, they can only be corrected by such pro- 
ceeding by a wrlt of error or appeal as may be allowed in a court which, by 
law, can review the décision. So strongly has this principle been upheld by 
this court that, while realizing that there is no court which can review Its 
décisions, it has invariably refused ail applications for rehearing made after 
the adjournment of the court for the term at which the judgment was ren- 
dered. And this is placed upon the ground that the case has passed beyond 
the control of the court" 

This gênerai principle has been recently enunciated by the Suprême 
Court in the opinion of Mr. Justice Hughes, in the case of United 
States v. Mayer, Judge of the District Court, 235 U. S. 55, 35 Sup. 
Ct. 16, 59 L. Ed. 129. 

In the case of Walker v. Moser, 117 Fed. 230, 54 C. C. A. 262, the 
Circuit Court of Appeals for the Eighth Circuit held that a new trial 
might be granted in April vacating a judgment and setting aside a ver- 
dict where the verdict was rendered in October, motion for a new trial 
made in November, judgment entered in December, and verdict and 
judgment set aside in April. The court said: 

"But no judgment in the cause was entered at that term, and the cause 
necessarily and irrespective of the pending motion for new trial, passed over 
to the November term for the entry of judgment, and any other action that 
might be taken in the case." 

It would appear that at common law the term remained open for 
the entry of judgment, and any motion vacating that judgment might 
be made at the term, namely, January, in which the judgment was ren- 
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dered. By rule S "of this^ court the term was judicially extended for 
motions vacating the judgment until three months after the same was 
entered. If the plaintifï's view were adopted, our rule instead of ex- 
tending, as it evidently intends to do, the time to make motions for a 
new trial, would, in many cases, restrict it to a period less than that 
allowed hy common law. I must the refore regard the words of the 
rule "verdict is rendered or" as inadvertent and inconsistent with the 
main purpose of the rule and regard the order vacating the judgment 
and setting aside the verdict as properly made. 
For the f oreçoing reasons, the motion is denied. 



In re TIMOTJRIAN. 
(District Court, S. D. New York. July 28, 1915.) 

AXIENS ®=!>62 — NATURALIZATION— CONTINUITY OF RESIDENCE— TEMPOBABT AB- 
SENCE FBOM United States. 

Wtiere an alien during the entire five years next preeedlng Ms applica- 
tion for admission to cltizenship was domiciled In the United States, 
where he was in business and Intended to remain, the fact that during 
that time he left the United States on a business trip for hls firm, re- 
tuming as soon as such business was completed, dld not break the con- 
tmuity of hls résidence requlred by the naturallzatlon statute. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 123-125 ; Dec. Dlg. 
<g=62.] 

In the matter of the application of Onnik Setrak Timourian to be- 
come a citizen of the United States. Application granted. 

Hugh Govem, of New York City, for petitioner. 
Charles E. Muller, U. S. Naturalization Examiner, of Department 
of I,abor, opposed. 

AUGUSTUS N. HAND, District Judge. The petitioner educated 
himself at Roberts Collège, Constantinople, for life in the United 
States, and since he came hère in 1909 to enter into partnership with 
members of his family he bas had bis entire property and business 
interests in New York. I feel no doubt that the petitioner is an edu- 
cated, prosperous man who bas for years been legally domiciled in New 
York and is a most désirable applicant for American citizenship. The 
only question as to his légal qualifications is due to the fact that on 
March 12, 1913, he went to Persia on a business trip for his firm to buy 
rugs and carpets and remained away from the United States until 
August 13, 1914. He took with him a passport good only for six 
months, spent but a very short time at his old home in Turkey, main- 
tained himself wholly upon New York funds, was engaged while 
abroad in no other business than buying for his New York bouse, and 
returned as soon as the time requlred for his trip, which owing to 
various delays was much longer than he had anticipated, would per- 
mit. 
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I think the interruption of this commercial trip is not, under ail the 
circumstances, sufficient to prevent a finding of that continuous rési- 
dence within the United States contemplated by th« statute. I think 
the opinion of Judge Betts, In re Alien, Fed. Cas. No, 201a, that of 
Judge Ward in the récent case of In re Schneider (C. C.) 164 Fed. 335, 
and the language of Judge McPherson in U. S. v. Cantini, 212 Fed. 
925, 129 C. C. A. 445, indicate that a man is not to be deprived of 
citizenship for laclî of continuous résidence for fiv€ years when he has 
established and kept a légal domicile in the United States for that time 
and been out of the country less than one-third of th« period and then 
only by reason of unf oreseen business exigencies. His domicile during 
the period of five years is undoubt-ed as well as his intention while on 
his business trip to return, as soon as possible to New York as his per- 
manent home. 

I think his case is stronger than that of the sailor whose résidence 
Judge Betts in the case above cited held continuous, within the mean- 
ing of the statute, and I shall grant the application accordingly. 



LOUISVILLB & N. R. CO. v. UNITED STATES (INTERSTATE COMMERCE 
COMMISSION, Intervener). 

(District Court, W. D. Kentucky. July 3, 1915.J 

No. 18. 

1. COMMEBCK ®=398 — INTEBSTATK COMMERCE COMMISSION— HeAEINGB AND RE- 

VIEW. 

The power express! y conferred on the Interstate Commerce Commission 
by Interstate Commerce Act Feb. 4, 1887, c. 104, § 4, 24 Stat 38, as 
amended by Act June 18, 1910, c. 309, § 8, 36 Stat. 547 (Comp. St. 1913, | 
8566), to authorize a railroad carrier to charge less for a longer than for 
a shorter distance In spécial cases, on application and af ter investigation, 
clearly implles that the question shall be determined on testimony and 
after a hearing, and necessarily involves the exercise of judgment and 
discrétion. If an order denying such an application is contrary to the 
évidence, or not supported by any évidence, the carrier is entitied to re- 
lief in the courts, but the weight to be given to évidence is peculiarly for 
the Commission, as a body experienced In such matters, and on. a review 
of its orders its findings of fact will alvrays be taken as prima fade cor- 
rect and in most instances as conclusively so. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. | 148 ; Dec. Dig. 
<S=398.] 

2. Commerce <S=86 — Interstate Commerce Commission— Application fob 

Okdee Suspending Long and Shoet Haul Provision— Bueden of PRoor. 

On an application for an order granting such authority, the opération 
of which would be to create an exception to the express inhibition of the 
statute, the burden rests on the carrier to show that the case is a spécial 
one, and so within the power of the Commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. | 140; Dec Dig. 
<g=86.] 

3. Commerce <S=>88 — Interstate Commerce Commission— Review Of Obdees. 

General allégations in a pétition by a railroad Company for review of 
orders of the Interstate Commerce Commission that their effect would be 
to deprive petitioner of its property without due process of law held not 
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supported by such spécifications of fact or évidence as to show ttie in- 
validity of ttie orders. 

[Ed. Note.— For otlier cases, see Commerce, Cent Dig. §§ 139, 141 ; Dec. 
Dig. ®i»88.] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against the United States in which the Interstate Commerce Commis- 
sion intervened. On motion for a temporary injunction. Denied and 
bill dismissed. 

See, also, 207 Fed. 591. 

Henry L. Stone and W. A. Colston, both of Louisville, Ky., for 

plaintiff. 

Blackburn Esterline, of Washington, D. C, for the United State.s. 

Jos. W. Folk and Edward W. Hines, both çf Washington, D. C, for 
Interstate Commerce Commission. 

Before WARRINGTON, Circuit Judge, and EVANS and HOL- 
LISTER, District Judges. 

PER CURIAM. The Louisvilk & Nashville Railroad Company 
(which we shall call the plaintiff), on December 17, 1910, in due form 
filed its — 

"application before the Interstate Commerce Commission for relief under the 
long and short haul provisions of the fourth section of the act to regulate 
commerce." 

This application was numbered 1952. It had référence to the freight 
rates to be charged by the plaintiff throughout its entire system, and 
might affect those charged throughout the southeastem part of the 
United States. It was of great length and élaboration, and related to 
many hundred places. Its purpose was altogether proper, but inevita- 
bly it would take a very long time for the Interstate Commerce Com- 
mission (which we shall call the Commission) to complète its considér- 
ation of every phas'C of it, and as some of the separate questions in- 
volved might be urgent and might be entirely disconnected f rom other 
phases of it, necessarily it would resuit that such separate matters 
might be investigated and settled before the considération of others 
had begun. This would com« from the nature of the application itself . 

The record does not disclose, nor does it appear to be material, why 
that part of plaintifï's gênerai application No. 1952, which related to 
long and short haul rates at Bowling Green, Ky., was taken up by the 
Commission so promptly, but an investigation into that f eature of the 
application was, in fact, in progress when, on August 8, 1911, the 
Bowling Green Business Men's Protective Association (which w« shall 
call the Protective Association) filed before the Commission its com- 
plaint (No. 4310) against the Louisville & Nashville Railroad Com- 
pany and many other carriers, in which, after stating the rates fixed so 
far as they affected Bowling Green, Ky., it averred that those rates were 
unjust and unneasonable and in violation of section 1 of the act to 
regulate commerce, and were unduly prejudicial to the interests of 
Bowling Green and unduly preferential to the interest of the cities 
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of Clarksville and Nashville, Tenn., and Louisville, Ky., and, in a ma- 
jority of instances, were greater charges for a shorter distance than for 
a longer one. 

The questions arising alike upon that phase of the plaintifî's appU- 
cation which involved rates at Bowling Green and upon the complaint 
of the Protective Association w«re, to some extent, heard together, 
the parties consenting to the reading at both hearings of certain testi- 
mony taken on the plaintifif's application before the Protective Asso- 
ciation had fikd its complaint. Af ter hearing ail parties upon the ques- 
tions thus involved, the Commission returned its findings and décision, 
in which it dealt both with the application of the plaintiff and the com- 
plaint of the Protective Association (see 24 Interst. Com. Com'n R. 
228), and thereupon entered certain orders made effective September 
1, 1912 (later changed to October 15th), which are hereinafter set forth 
in the margin, and which required the plaintifï to abstain and desist for 
a period of two years f rom charging, demanding, coUecting, or receiv- 
ing any higher rates for the transportation of traffic from or to certain 
named points than is donc from or to other certain points. The plain- 
tifï subsequently filed an elaborate pétition for a rehearing of thèse 
rulings. 

On October 8, 1912, the Commission entered orders which, except 
as we hâve numbered them, are as f ollows : 

"At a General Session of the Interstate Commerce Commission, Held at Its 
Office, in Washington, D. C, on the 8tli day of October, A- D. 1912. 

"Fourth Section Order No. 1361. 

"In the Matter of That Portion of Application No. 1952 of the LouisvUIe & 
Nashville Railroad Company, by A. R. Smith, Its Third Vice Président, for 
Itself and on Behalf of Its Connections, for Relief from the Provisions of the 
Fourth Section of the Act to Eegulate Commerce, as Amended June 18, 1910, 
Respecting Class and Commodity Rates. 

"Olass and Commodity Rates. 

"Upon further considération of the record in the above-entltled case: 

"(1) It is ordered, that the order heretofore entered on June 4, 1912, in 
said case be, and the same is, hereby amended to read as f ollows: 

"(2) This application, No. 1952, filed December 17, 1910, asks, among other 
things, for authority to continue to charge lower rates to and from Louis- 
ville, Ky., Clarksville and Nashville, Tenn., than are concurrently in efifect 
on like traffic to and from Bowling Green, Ky. A hearing having been held 
upon this application, in so far as it relates to rates on freight traffic to and 
from the points hereinbefore descrlbed, and full investigation of the matters 
and things involved therein having been had, and the Commission having, on 
the 4th day of June, 1912, made and filed a report contalning its hndings of 
fact and conclusions thereon, which said report is hereln referred to and 
made a part hereof. 

"(3) It is ordered, that tliat portion of said application. No. 1952, which 
seeks authority to continue to charge lower rates on traffic through Bowling 
Green, Ky., to and from Nashville, Tenn., than are contemporaneously in 
efEect on like traffic to and from Bowling Green, Ky., be, and the same 1» 
hereby, denied, effective December 1, 1912. 

"(4) It is further ordered, that that portion of said application. No. 1952, 
which seeks authority to continue to charge lower rates on oranges from 
JacksonvIUe, Fia., through Bowling Green, Ky., to Louisville, Ky., than are 
contemporaneously in efCect on like traffic to Bowling Green, Ky., be, and the 
same is hereby, denied, effective December 1, 1912. 
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"(5) It is further ordered, that the petitloners hereln be, and they are here- 
by, authorized to continue to charge lower rates on sugar from New Orléans, 
La., through Bowling Green, Ky., to Louisville, Ky., than are contemporane- 
ously in effect on like traffic to Bowling Green proTided tàat the présent 
rates to Bowling Green are not exceeded. 

"(6) The Commission dœs not hereby approve any rates that may be filed 
under this authority, ail such rates being subject to complaint, investigation, 
and correction if in conflict with any other provision of the act." 

On the same day in case No. 4310 of the Protective Association 
against the Railroad Company the Commission overruled the Railroad 
Company's pétition for a rehearing, although it set aside its orders of 
June 4th. On the day immediately preceding the entry of the latter 
orders the plaintiff, without awaiting the r«sult of its pétition for a re- 
hearing, commenced this action in equity in the Commerce Court 
against the United States as respondent, and in which the Interstate 
Commerce Commission subsequently intervened, seeking to enjoin the 
enforcement of thè Commission's orders of June 4, 1912. On Novem- 
ber 11, 1912, the plaintiff filed a supplemental pétition, showing that 
the orders of June 4th had been vacated ; that its pétition for a rehear- 
ing had been overruled, and that the Commission had, on October 8th, 
made the orders in the fourth section application case which ave copied 
above. Subsequently the Commerce Court (Louisville & N. R. Co. v. 
U. S., 207 Fed. 591), holding that the orders entered by the Commission 
on October 8, 1912, were not such as it could review, dismissed the ac- 
tion. Pending an appeal from that décision, the Suprême Court, in 
the Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. 
Ed. 1408, took a view of the question of jurisdiction différent from that 
of the Commerce Court, and on March 1, 1915, upon the appellee's 
confessing the error, the Suprême Court revers«d the decree in this 
case. Meantime the existence of the Commerce Court having termi- 
nated, the case came to this court when the mandate of the Suprême 
Court was sent down to it in April, 1915. 

The third and fourth of the orders of the Commission (as we hâve 
numbered them) made October 8, 1912, denied to the plaintiff parts of 
the relief from the provisions of the long and short haul clauses of 
section 4 for which it had applied in respect to Bowling Green, Ky., 
though the fifth of those orders gave relief as to another part. The com- 
plaint of the Protective Association, on the other hand, was largely 
based upon that portion of section 3 of the act to regulate commerce, 
which is in this language : 

"That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable préférence or ad- 
vantage to any partlcular person, company, fli-m, corporation, or locality, or 
any partlcular description of traffic, 1j;i any respect whatsoever, or to subject 
any partlcular person, compâny, firm, corporation, or locality, or any partlc- 
ular description of traffic, to any undue or unreasonable préjudice or disad- 
vantage in any respect whatsoever." 

This complaint made charges against the carrier and its rates which, 
if sustained, would hâve led to a readjustment of those rates and pos- 
sibly other relief. But while on June 4th the Commission made orders 
which might hâve brought about that resuit, they were set aside on 
October 8th before they became effective, and so far at least as the 
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record in this case shows (but see Bowling Green Business Men's Pro- 
tective Ass'n of Bowling Green, Ky., v. Louisville & N. R. Ce, 31 
Interst. Com. Com'n R. 1), the matter has been at a standstill ever 
since. Certainly no décision which became effective upon the Protec- 
tive Associât! on 's complaint was rendered, and no injury, in the légal 
sensé, had corne to the plaintiff by anything done upon the complaint 
of the Protective Association. Nevertiieless the plaintiff in its supple- 
mental pétition says : 

"Ttat as It appears from the record that the Commission was of the opin- 
ion that the flndings and orders previously made by it and complained of in 
the original pétition hereln were Improper, the Commission ought, in justice 
and equity, to hâve granted the pétition for rehearing in the said proceedings, 
which pétition for rehearing the Commission has denied, and that since it ap- 
pears from the Commission's own action that the flndings, conclusions, and 
orders of the Commission made upon the hearings had were erroneous and 
improper, suflieient reason was made to appear why the rehearing asked should 
hâve been granted, and it was an abuse of discrétion on the part of the Com- 
mission to refuse such rehearing; and the orders made by the Commission 
on October 8, 1912, as hereinabove set forth, which deny the said pétition for 
rehearing, and which deny in part relief under the f ourth section of the act to 
regulate commerce applled for, are ordgrs made without the full hearing and 
investigation contemplated by the act to regulate commerce, and are unlawful 
on that account." 

In the same pleading the plaintiff further avers as a foundation for 
the relief sought that : 

"The orders made and issued by the Interstate Commerce Commission on 
the 8th day of October, A. D. 1912, as hereinabove set forth, including the 
orders now complained of, were made and issued with the design and intent 
to accomplish the foUowlng purposes: (a) To destroy the existing cause of 
action sought by petltioner to be enforced In this cause pendlng in thls hon- 
orable court; (b) to deprlve thls honorable court of ail jurisdiction over thls 
cause and the subject-matter thereof by so changlng the form of the orders as 
to accomplish substantlally the same results sought to be accomplished by the 
orders in the original pétition hereln complained of, and yet hâve it appear 
that the orders issued by the Commission are négative ordera, or orders rest- 
Ing solely wlthln the discrétion of the Commission and not subject to review 
by this honorable court; (c) to prevent ail judlclal investigation and déter- 
mination a£ the reasonableness, fairness, and vaUdlty of the orders now com- 
plained of." 

Thèse averments in the plaintiff's supplemental pétition were specifi- 
cally denied in the answer. Moreover, it was there averred that the 
orders of the Interstate Commerce Commission sought to be set aside 
and annulled, the report rendered in connection therewith and relating 
thereto, and the findings of fact in said report and order contained 
were made upon due investigation and after a full hearing and upon 
substantial and sufficient évidence and due considération thereof. 

No direct testimony was offered in support of the charges made in 
the plaintiff's supplemental pétition which we hâve copied, and it may 
suffice to say that the court cannot indulge any presumption that they 
are well founded. It is true that some confusion has been introduced 
into the case by the substitution of the orders of October 8th for those 
of June 4th. For example, counsel for plaintiff insist that the orders 
of October 8th are "third section orders made on a fourth section ap- 
plication." This insistence ovverlooks the fact that the case of the 
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Protective Association, a third section case, and plaintifFs application, 
a fourth section case, were heard tog^ther, and that it was agreed by 
counsel that the évidence was, so far as applicable, to be considered 
in each of the cases. In determining that question the court will be at 
liberty to examine the whole record and draw such conclusions there- 
f rom as may be proper, but that is essentially différent fom saying that 
there is anything to warrant the conclusion that the Commission in 
what it did was actuated by any of the wrongful motives imputed to it 
in the plaintifif's supplemental pétition. 

Coming then to the considération of the validity of the third and 
fourth of the orders of October 8, 1912, we are told by the counsel for 
the plaintiff in their brief that their main contentions are that the two 
orders complained of should be annulled and their enf orcement enjoin- 
ed : First, "because the order complained of is not such a négative 
order or order of déniai as the Commission had power to issue under 
the fourth section of the act to regulate commerce ;" and, second, "that 
even if the order complained of was and is a négative order or an 
order of déniai, such as is contemplated by the fourth section of the 
act to regulate commerce, the order is void because it is contrary to the 
indisputable nature of the évidence and is not supported by any evi- 
■ dence." In addition to the main contentions thus stated by the plain- 
tiff's counsel other reasons are urged, but they appear to be of a minor 
and subsidiary nature. 

The fourth section of the act in ternis forbids a carrier subject 
to the provisions of the act to charge or receive any greater compen- 
sation in the aggregate for the transportation of property for a 
shorter than for a longer distance over the same line in the same di- 
rection, the shorter being included in the longer distance, etc., pro- 
vided that upon application to the Interstate Commerce Commission 
the carrier rpay, in spécial cases after investigation, be authorized by 
the Commission to charge less for longer than for shorter distances 
for the transportation of property. As we hâve seen, the plaintiff's 
application. No. 1952, was on its face one "for relief under long and 
short haul provisions of the fourth section of the Act to Regulate 
Commerce," and paragraph 1 of the application begins with thèse 
words : 

"For authority to continue and establlsh rates for the transportation of 
freight between points liereinafter specifled lower than rates concurrently in 
effect from or to or between intermediate points." 

Among the points included in the section of the application referred 
to is Bowling Green, Ky. By its application No. 1952, so far as it is 
now under considération, the plaintiff attempted to présent a "spécial 
Case" in which it should, in respect to Bowling Green, Ky., be au- 
thorized by the Commission under section 4 of the act to charge less 
for a longer than for a shorter distance for the transportation of prop- 
erty. The effect of the third and fourth of thèse orders is a déniai 
of such authorization, which leaves the plaintiflf no alternative but 
to obey that provision of section 4 which forbids the charging of 
less for a longer than for a shorter distance. Or to state it more in 
détail, the effect of thèse orders is : (a) To deny plaintiff's applica- 
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tion for authority to continue to charge less for a longer than a short- 
er distance on traffic going through Bowling Green, and which had 
come from or was going to Nashville, than it charges on like traffic 
which stops at or which starts from Bowling Green; (b) and to also 
deny plaintiff's application for authority to continue to charge less 
for a longer than a shorter distance on oranges from Jacksonville, 
Fia., which passed through Bowling Green to Louisville than on like 
traffic which stopped at Bowling Green; but (c) to grant plaintifï 
authority to continue to charge lower rates on sugar from New Or- 
léans, which passes through Bowling Green, than is charged on like 
traffic which stops there. That is to say, the Commission refused 
to relax the rule as to long and short haul charges prescribed in sec- 
tion 4 in the first two instances, but consented to do so in the last. 
That the Commission had power to do ail this after investigating 
plaintiff's application No. 1952 we do not doubt. And that it failed 
to act on other phases of the fourth section application No. 1952 can- 
not per se invalidate the orders actually made. 

When the orders of October 8th analyzed above are compared with 
those of June 4th (copied in the margin ') we see how much the Com- 

1 Note. — At gênerai session of the Interstate Commerce Commission, Held 
at Its Office in Washington, D. C, on the 4th Day of June, A. D., 1912. 

No. 4310. 
Bowling Green Business Men's Protectlve Association of Bowling Green, 
Ky., V. Loulsville & Nashville Eallroad Com- 
pany and Others. 
Fourth Section Application No. 1952. 
This case belng at issue upon complaint and answers on file, and having 
been duly heard and submltted by the parties, and fuU Investigation of the 
matters and things involved having been had, and the Commission having, 
on the date hereof, made and filed a report containing its findings of fact 
and conclusions thereon, which said report is hereby referred to and made a 
part hereof: 

1. It is ordered, that the above-named défendants, according as they partlci- 
pate in the traffic, be, and they are hereby, notified and required to cease and 
desist, on or before the Ist day of September, 1912, and for a period of two 
years thereafter to abstain, from charging, demanding, collectlng, or receiving 
any higher rates for the transportation of traffic from New York, N. Y., and 
related points, to Bowling Green, Ky., than those contemporaneously main- 
tained over their Unes on the same traffic from the same points of orlgln to 
Nashville, Tenu., when such traffic passes through sald Bowling Green. 

2. It is further ordered that said défendants, according as they participated 
in the traffic, be, and they are hereby, notified and required to estabUsh, on 
or before the Ist day of September, 1912, and for a period of two years there- 
after to main tain and apply to the transportation of trafic from New York, 
N. y., and related points, to Bowling Green, Ky., rates which shall not ex- 
ceed those contemporaneously maintained over their Unes on the same traffic 
from the same points of origln to Nashville, Tenu., when such traffic passes 
through said Bowling Green. 

3. It is further ordered that said défendants, according as they partldpate 
in the traffic, be, and they are hereby, notilied and required to cease and de- 
sist, on or before the Ist day of September, 1912, and for a period of two 
years thereafter to abstain from charging, demanding, collectlng, or receiv- 
ing any higher rates for the transportation of oranges from Jacksonville, 
Fia., to BowUng Green, Ky., than those contemporaneously maintained over 
their Unes on the same commodity from said Jacksonville to Loulsville, Ky. 

4. It is further ordere/î that said défendants, according as they partieipate 

225 F.— 37 
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mission changed its views. Plaintiiï's pétition for a rehearing di- 
rected against the orders o£ June 4th, was, in form, overruled, though 
we cannot know precisely what the reasoning was which actuated the 
Commission in making the change, inasrouch as it made no state- 
ment on the subject, but we may fairly and reasonably conclude that 
while it denied the pétition for a rehearing, it became convinced of 
some error or defect in its earlier orders, and therefore changed or 
modified them to the later form. This is ail the more apparent when 
we see that the orders of June 4th unquestionably were not made 
under section 4 of the act, but under other sections. It is, we think, 
fair to assume that the pétition for a rehearing aided in producing 
results to that extent, whatever effect it may hâve had on the com- 
plaint of the Protective Association, which apparently was left un- 
disposed of. 

Whether or not the orders complained of are or are not négative 
in character or form, it must be regarded as the settled law of this 
case that they may be reviewed by the court and their enforcement 
enjoined if proper grounds therefor are made to appear. This re- 
sults from the fact that when the case reached a trial in the Com- 
merce Court the orders of June 4th complained of in the plaintiff's 
original pétition had been eliminated by being rescinded by the Com- 
mission, thus leaving in contention only the orders of October 8th, 
complained of in the supplemental pétition. The Commerce Court, 
holding that it had no jurisdiction to afford any relief as to them, 
dismissed plaintiff's pétition, and plaintiff appealed to the Suprême 
Court. There the appellees confessed error, and the Suprême Court, 
accepting that confession, reversed the judgment of the Commerce 
Court. It is altogether useless to discuss whether the Suprême Court 
under other circumstances would hâve applied to the orders in ques- 
tion the rule as to jurisdiction announced in the Intermountain Rate 
Cases. We are botmd to regard that rule as having already been 
applied by that court to this case. 

As showing the settled gênerai principles upon which, cases to enjoin 
the enforcement of the orders of the Interstate Commerce Commis- 

In the traffie, be, and they are hereby, notlfied and requlred to establish, on 
or before the Ist day of September, 1912, and for a period of two years there- 
after to maintain, and apply to the transportatlon of oranges from Jackson- 
ville, Fia., to Bowling Green, Ky., rates which shall not exceed those conteni- 
poraneously maintained over their Unes on the commodity from said Jackson- 
ville to Louisville, Ky. 

5. It is further ordered that said défendants, according as they participate 
in the traffie, be, and they are, hereby, notlfied and requlred to œase and de- 
slst, on. or before the Ist day of September, 1912, and for a period of two 
years thereafter to abstain from charging, demanding, coUecting, or receiving, 
any higher rates for the transportatlon of traffie from Bowling Green, Ky., to 
Montgomery, Ala., than those contemporaneously maintained over their Unes 
on the same trafic from Clarksville, Tenn., to Montgomery, Ala. 

6. And It Is further ordered, that said défendants, according as they par- 
ticipate in thie traffie, be, and they are hereby, notlfied and requlred to estab- 
lish, on or before the Ist day of September, 1912, and for a period of two 
years thereafter maintain, and apply to the transportatlon of traffie from 
Bowling Green, Ky., to Montgomery, Ala., rates which shall not exceed those 
contemporaneously maintained over their lines on the same traffie from 
Clarksville, Tenn., to Montgomery, Ala." 
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sion proceed, a few of the authorities may be noted. In the Inter- 
mountain Rate Cases, 234 U. S., at page 485, 34 Sup. Ct., at page 991 
(58 L. Ed. 1408), after alluding to the fact that the amendment of the 
Interstate Commerce Act of June, 1910, had taken from the carrier 
certain powers in respect to the long and short haul provision, and 
had transferred the same to the Interstate Commerce Commission, 
the court said: 

"But while the public powér, so to speak, prevlously lodged in the carrier, 
Is thus withdrawn and reposed in the Commission, the right of carriers ta 
seek and obtain, under authorlzed clrcumstances, the sanction of the Commis- 
sion to charge a lower rate for a longer than for a shorter haul, because Oif 
compétition or for other adéquate reasons, is expressly preserved, and, if 
not, is, in any event, by necessary implication, granted. And as a corrélative 
the authority of the Commission to grant on reauest the right sought is made 
by the statute to dépend upon the facts established and the Judgment of that 
body in the exercise of a sound légal discrétion as to whether the request 
should be granted compatibly with a due considération of the private and 
public interests concerned, and in view of the préférence and discrimination 
clauses of the 2d and 3d section." 

In Interstate Commerce Commission v. Union Pacific Railroad Co., 
222 U. S. at page 547, 32 Sup. Ct. àt page 110, 56 L. Ed. 308, it was 
said : 

"There bas been no attempt to makean exhaustive statement of the prin- 
ciple involved, but in cases thus far dedded, tt has been settled that the orders 
of the Commission are final uniess: (1) Beyond the power which It could 
constitutionally exercise; or (2) beyond Its statutory power; or (3) based 
upon a mistake of law ; but questions of fact may be involved in the détermina- 
tion of questions of law, so that an order, regular on Its face, may be set 
aside If it appears that (4) the rate is so low as to be conflscatory and in vio- 
lation of the constitutional prohibition against taking property without due 
process of law; or (5) if the Commission acted so arbitrarily and unjustly 
as to flx rates contrary to évidence, or without évidence to support It; or 
(6) it the authority therein involved bas been exercised in such an unreasona- 
ble manner as to cause it to be wlthin the elementary rule that the substance, 
and not the shadow, détermines the validity of the exercise of the power. Int. 
Corn. Corn. v. 111. Cent, 215 U. S. 462, 470 [30 Sup. Ct 155, 54 L. Ed. 280] ; 
Southern Paciflc v. Int Com. Com., 219 TI. S. 433 [31 Sup. Ct 288, 55 L. Ed. 
283] ; Int. Com. Com. v. Northern Pacific, 216 U. S. 538, 544 [30 Sup. Ct 417, 
54 L. Ed. 608]; Int Com. Com. v; Alabama Midland Ry. Co., 168 U. S. 144, 
174 [18 Sup. Ct 45, 42 L. Ed. 414].'" 

And in United States v. Louis. & Nash. R. R. Co., 235 U. S. 321, 
35 Sup. Ct. 115, 59 L. Ed. 245, the court said, in cases like this, that: 

"It must be determlned whether the action of the Commission was ré- 
pugnant to the Constitution, in excess of the powers which that body pos- 
sessed, or, what is équivalent thereto, was whoUy unsustained by proof." 

Section 4 of the act as amended June 18, 1910, reads : 

"That it shall be unlawful for any common carrier subject to the provisions 
of thJs act to charge or receive any greater compensation in the aggregate for 
the transportation of passengers, or of like kind of property, for a shorter 
than for a longer distance over the same Une or route in the same direction, 
the shorter being inclùded wlthin the longer distance, or to charge any greater 
compensation as a through route than the aggregate of the intermediâte ratea 
subject to the provisions of this act ; but this shall not be construed as au- 
thorizing any common carrier wlthin the terms of this act to charge or re- 
ceive as great compensation for a shorter as for a longer distance: Provided, 
however, that upon application to the Interstate Commerce Commission such 
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common carrier may In spedal cases, after investigation, be autliorized by 
the. Commission to cliarge less for longer than for sliorter distances for tlie 
transportation of passengers or property ; and the Commission may from 
time to time prescribe the estent to which. sucli designated common carrier 
may be relieved from the opération of this section: Provided further, that 
no rates or charges lawfuliy existing at the time of the passage of this amend- 
atory act shall be required to be changed by reason of the provisions of this 
section prior to the expiration of six months after the passage of this act, 
nor in any case where application shall hâve been flled before the Commis- 
sion, in accordance with the provisions of this section, untU a détermination 
of such application by the Commission. 

"Whenever a carrier by railroad shall in compétition with a water route 
or routes reduce the rates on the carriage of any species of freight to or from 
compétitive points, It shall not be permitted to increase such rates unless after 
hearlng by the Interstate Commerce Commission, it shall be found that such 
proposed increase rests upon changed conditions other than the élimination 
of water compétition." 

It is thereby expressly made unlawful for the carrier to charge more 
for a shorter than for a longer distance. That is the gênerai rule Con- 
gress deemed it wise to prescribe, but the Commission was empowered, 
after investigation, to relax the gênerai rule by authorizing the carrier 
to charge less for longer than for shorter distance in spécial cases. 
This necessarily involves the exercise of judgment and discrétion. 

Bearing in mind the statement of plaintifï's counsel that their "main 
contentions" are : First, that the ordei's of the Commission were not 
such as it had power to make ; and, second, that they were void because 
contrary to the indisputable nature of the évidence and not supported 
by any évidence — it will be sufficient to say as to the first of thèse con- 
tentions that it is without merit becausé the Commission, by the express 
terms of section 4, had power to grant or deny the authorization for 
which the plaintiff applied. If, however, the orders complained of were 
contrary to the indisputable nature of the évidence, then the second of 
plaintifï's main contentions is sound, and the orders made under such 
conditions, being arbitrary and unjust, cannot be sustained, and plain- 
tiff would be entitled to relief. Although the briefs brought to our 
attention hâve been extremely voluminous, we confess some doubt as 
to what the plaintiff's , counsel mean by the phrase "the indisputable 
nature of the évidence" as applicable tothe record before us. As much 
of the évidence is of a nature that may be disputed, and as some of 
it certainly has been disputed, we suppose the phrase must be limited 
to such physical facts as pertain to the existence, the course, and 
the characteristics of the Cumberland, Green, and Barren rivers, and 
the location upon one of Nashville, Tenu., and upon another of Bowl- 
ing Green, Ky., and also to the physical facts that there are railroads 
other than plaintifï's operating at Nashville, though there is no other 
operating at Bowling Green. Thèse incontestable facts appear, but, 
though most important, there is other évidence in the record to which 
the term "indisputable" is not applicable. 

[1] Coming then to the considération of the évidence as a whole, 
we may premise several gênerai observations. 

1. The requirement of section 4 that such authorization shall be 
made, if at ail, "after investigation" clearly implies that the question 
shall be determined upon testimony and after a hearing. 
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2. The "value of such évidence necessarily varies according to the 
circumstances, but the weight to be given it is peculiarly for the body 
experienced in such matters and familiar with the complexities, intri- 
cacies, and history of rate making in each section of the country." I. 
C. C. v. Louis. & Nash. R. R., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. Ed. 
431 : Louis. & Nash. R, R. v. United States and I. C. C, 238i U. S. 1, 

3.5 Sup. Ct. 696, 59 L. Ed. , opinion of Suprême Court delivered 

June 1, 1915. 

3. It has been settled by repeated décisions of the Suprême Court 
that findings of fact by the Commission are always prima facie correct 
and in most instances conclusively so. United States v. L. & N. R. 
R. Co., 235 U. S. 320, 35 Sup. Ct. 113, 59 L. Ed. 24S ;; United States 
v. Louis. & Nash, R. R. Co., 236 U. S. 318, 35 Sup. Ct. 363, 59 L. 
Ed. 598. 

[2] In considering the daims of counsel for the plaintifï that there 
is no évidence to support the orders in dispute, it is to be borne in mind 
that the purpose of the application of plaintiflf was to be relieved from 
the opération of the long and short haul clause of section 4 of the stat- 
ute. Such relief could be granted only upon a showing of facts which 
would constitute a spécial case within the meaning of the proviso of 
that section. This plainly cast upon the plaintiflf the burden of proof ; 
for the effect of granting the application w^ould necessarily operate to 
create an exception to the express inhibition of the statute. As the 
Commission said in Railroad Commission of Nevada v. S. P. Co., 21 
Interst. Corn. Com'n R. 329, 341 : 

"(3) ïhat it must be afflrmatively shown by the carriers seeklng such ex- 
ception that injustice will not be done to intermediate points by allowlng lower 
rates at the more distant points. 

"(4) That the intendment of the law Is to make its prohibition of the higher 
rate for the shorter haul a rule of well-nigh universal application, from whieh 
this Comniission may deviate only In spécial cases, and then to meet trans- 
iwrtation circumstances which are beyond the carriers' control; that is to 
say, a carrier shall not prefer the more distant point by glving it the lower 
rate because of any policy of its own Initiation, but If at the more distant 
point it finds a condition to which It must conform under the imperlous law 
of compétition if it would participate in traffic to that point, It may dlscriiD- 
Inate against the intermediate point wlthout violatlng the law, provlded it es- 
tablishes such necessity before the Commission." 

Examination of the record shows that substantial évidence was pre- 
sented to the Commission upon ail the issues involved. The conditions 
prevailing at Bowling Green, as also those at Nashville and Clarksville, 
were elaborately described by witnesses called by the Protective As- 
sociation of Bowling Green and the Railroad Company. The Railroad 
Company sought, for example, to show that the rates at Nashville were 
fixed by both rail and water compétition, and that while the rail rates 
to and from Bowling Green were higher than those prevailing between 
Louisville and Nashville over the same road and in either direction, 
the intermediate rates were reasonable, and that no évidence was ofïer- 
^d to the contrary. This latter f eature was met, however, by testimony 
and correspondence which tend to show that the Railroad Company 
controlled the Bowling Green river rates as well as its own rates. In- 
terstate Com. v. Louisville, etc., R. R., 190 U. S. 273, 283, 23 Sup. Ct. 
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687, 47 ly. Ed. 1047. Again, the compétitive conditions, as claimed by 
the Raiiroad Company to exist at Nashville, were met by évidence tend- 
ing to show that the rail compétition at that point was negligible, that 
the compétition afforded by the Cumberland river was potential rather 
than actual, and that the Barren and Green rivers, if their navigation 
were not interfered with by the plaintifï, would furnish better and 
more continuons facilities for navigation than the Cumberland, and 
would place Bowling Green in substantially the same situation as that 
of either Nashville or Clarksville. The évidence was exhaustively 
considered in the report of the Commission, and it would serve no 
usef ul purpose to repeat what was shown there. It is sufficient to say 
that the évidence was conflicting, and that we should not be warranted 
in disturbing.the conclusions of fact reached by the Commission. 

It is not our province to weigh the évidence (L. & N. R. R. Co. 
v. Behlmer, 175 U. S. 674, 675, 20 Sup. Ct. 209, 44 L. Ed. 309), or 
to do more than ascertain whether there was, in fact, substantial évi- 
dence heard and considered by the Commission, for if that were the 
case, its orders are beyond our control. 

[3] The fifth of the amendments to the Constitution of the United 
States covers the great and fundamental proposition that no person 
shall be deprived of life, liberty, or property without due process of 
law, and one of the points made by the plaintiff's counsel in one 
of their brief s is thus expressed : 

"The Commisslon's order is broader than the fourth section hearings held In 
connection therewlth, and henee deprlves petltioner of Its property without 
due process of law." 

We cannot see that the constitutional provision referred to bas a 
very acute bearing upon the case, nor recall that the proposition was 
pressed at the argument, but as an objection of the character indi- 
cated should always receive the court's attention, we bave analyzed 
plaintiflF's pleading to see upon what averments the contention is based. 

In its supplemental pétition which covers the plaintiff's allégations 
against the two orders of October 8, 1912, and, limits this litigation 
to them, it is insisted, that their enforcement will resuit in taking 
plaintiff's property without due process of law, in contravention of 
the Constitution of the United States and more particularly in con- 
travention of the fifth amendment thereto, and the pleading spécifies : 
Eirst, that this will resuit from the fact that those orders and the 
testimony upon which they were based were broader than plaintiff's 
tourth section application ; second, that the Commission, by its course, 
unwarrantably and unlawfully attempted to deprive plaintifï of the 
right and opportunity for a judicial review of those orders; third, 
that they deprive the plaintifï of "the right to bave and enjoy its prop- 
erty without being deprived thereof without due process of law" ; 
and, fourth, that the enforcement of the orders will resuit in a loss 
of revenue on business going from and coming to Bowling Green of 
at least $31,000 per annum. While thèse gênerai averments are made 
by plaintifï, there are no spécifications of the facts from which we 
could détermine whether or not the rates which would be put in force 
as a resuit of the orders cpmplained of would be such as to deprive 
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the plaintiff of a fair return upon the money invested. In short, 
while a gênerai complaint is made of deprivation of property without 
due process of law, no allégations are found in the pleading showing 
that the rates will be confiscatory if put in opération. In thèse es- 
sential respects there is no sufficient showing, and certainly none in 
détail, either in the pleading or in the testimony. 

We hâve shown how the two orders of October 8th were, in our 
opinion, responsive to the plaintiff's fourth section application 1952. 
It is quite true that part of the testimony was heard by the Commis- 
sion upon that application, and at the same time upon the Protectivej 
Association's complaint No. 4310, which was mainly based upon 
other sections of the act, but this course was pursued for convenience 
and by consent of parties. While the testimony upon the Associa- 
tion's complaint and that upon plaintiff's application was probably al] 
considered together, we cannot see nor say that the former unduly 
influenced the Commission in its décision upon the latter. Both cases 
by commbn consent were heard together, and what we hâve found 
is that there was substantial testimony heard by the Commission upon 
plaintiff's fourth section application. If literally it be true that the 
testimony actually heard by the Commission was broader than plain- 
tiff's fourth section application, that situation grew out of the consent 
ref erred to, though it does not f ollow because it was thus made broad- 
er that no substantial testimony was heard and considered which had 
relation to that application. 

Nor, as already indicated, can we find any évidence which tends to 
sustain plaintiff's contention that the orders complained of resulted 
from any course pursued by the Commission in an attempt to de- 
prive plaintiff of a right and opportunity for judicial review of those 
orders. The fact that we are now reviewing those orders shows that, 
even if the Commission had such purpose, it was futile and affords 
no basis for an injunction. 

Only one other of the plaintiff's many contentions seems to require 
separate notice. It is that the order of the Commission is based ex- 
clusively upon the theory of estoppel. If we assume that the Com- 
mission has no power for that reason to décide a question coming 
before it, we nevertheless find nothing in the record, nor in the Com- 
mission's opinion (24 Interst. Com. Com'n R. 228), which shows plain- 
tiff's assertion to be well founded. This contention must therefore 
be overruled. 

We must, upon ail the considérations expressed, hold that the or- 
ders of the Commission made October 8, 1912, are beyond the con- 
trol of the court, because neither of those orders cornes within the 
limits of our powers as settled by the décisions of the Suprême. Court 
in the cases we hâve cited and many others. 

At the final hearing of the case in this court the plaintiff offered 
to read as évidence: (1) The testimony of A. R. Smith, tal<en in 
this case at the hearing before the Commerce Court ; (2) the affidavit 
of C. B. Compton filed with the Commerce Court while the case was 
pending there ; and (3) a certified Gopy of the stenographer's notes of 
certain testimony taken April 14, 1914, in the Protective Association's 
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Case No. 4310, including certain parts of fourth section applications 
Nos. 1601 and 1604, filed by C. E. Fulton, agent, on behalf of car- 
riers participating in rates named in Tariff No. A-42. This is an 
original suit in equity, and we would by no means be understood as 
holding generally that original évidence may not be received and heard 
to sustain averments made in the pleadings, but we see no reason to 
conclude that the affidavit of Compton, made without opportunity to 
cross-examine him, is admissible over the defendant's objection, in 
the absence at least of a showing that the testimony could not hâve 
been given by him as a witness in open court at the trial where he 
could hâve been cross-examined, and especially as his déposition could 
hâve been taken on due notice. Nor can we discern any reason why 
testimony taken in another case (long after that case was separated 
from this one, if indeed it ever had any connection with this particular 
litigation) can be admissible in this case without the consent of de- 
fendants, in view of the fact that it was entirely possible for the per- 
sons who testifîed in the other case to be produced as witnesses hère. 
Thèse reasons apply also to plaintifï's ofifer to read as testimony parts 
of the two fourth section applications filed by Fulton, as agent for 
certain carriers. We thinkit clear, therefore, that defendant's objec- 
tions to thèse offers of testimony should be sustained. 

The testimony of A. R. Smith was taken when the case was orig- 
inally heard in the Commerce Court. Counsel for the défendants 
objected to it there, their principal reason therefor being that the 
court had no power to hear the case at ail. That view was finally 
taken by the Commerce Court, though not by the Suprême Court 
Under thèse circumstances we think the defendant's objection to this 
testimony should be overruled, though what weight should be given 
to it upon the principal question involved is a very différent proposi- 
tion. 

Our conclusions are that the plaîntiff's motion for a temporary 
injunction pendente iite should be overruled and denied, and that the 
bill should be dismissed. A decree accordingly will be entered. 



CALDWELL et aL v. TWIN FALLS SAI.MON RIVER LAND & WATEE 

CO. et al. 

(District Court, D. Idaho, S. D. June 29, 1915.) 

No. 494. 

1. Wateks and Wateb Courses <S=>254 — Ikbigation Ststems — Conteacts 

WITH SETTLBRS CONSTKUOTION. 

A corporation which. had contracted with Idaho for the construction 
of an irrigation System màde contracta with settlers which reeited the 
exécution oï the state contract, the commencement of construction work, 
and notice from the State Land Board that it might sell or contract rights 
to the use of water, and which provided that in considération of the pay- 
ment of a spedfled sum, and the covenants of the settlers, the settlers 
should become entitled to shares of stock in a corporation organized to 
operate the System, which certiflcate declared that the owner thereof 

ÊssFor other cases ses same topio & KEY-NUMBER in ail Key-Numbered Digest» & Indexes 
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was entitled to recelve one-hundredth of a cublc foot of water per second 
per acre for land described, and to a proportionate interest In the Sys- 
tem, and which flxed the irrigation season from April Ist to Noveraber 
Ist of eacti year. The settlers obligated themselves to pay at the rate of 
§40 per acre for water. Held, that the settlers' contracts for water were 
contracts for the sale of a spécifie water right for each acre of land de- 
scribed and a proportionate interest in the System. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 311; Dec. Dig. ®=»254.] 

2. Waters and Watee Courses i®=>254 — Ibeigation Systems — Conteacts to 

SuppiiY Water — Construction. 

A contract between a corporation and Idaho for the construction of an 
irrigation System and subséquent contracts between the corporation and 
settlers to supply the settlers with water for irrigation must be read 
together to détermine the rights of the settlers, though thelr contracts, in 
so far as they expressed the agreement, are controlling, provided they con- 
travene no statute of the state or fédéral govemment 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 311 ; Dec. Dig. ®=>254.] 

3. Waters and Water Courses ©=254 — Irrigation Systems — Contracts for 

Construction — Rights and Liaèilities. 

A contract between a corporation and Idaho for the construction of an 
irrigation System, binding the corporation to build the system, to sell 
shares or water rights therein, to transfer the ownership of the system 
to the settlers, and to supply a réservoir capacity, and a canal capacity of 
one-hundredth of a second foot for each acre of land sold, reciting that 
the corporation holds a permit for the appropriation of 1,500 second 
feet of the waters of a river and that it bas been determined that the 
natural flow of the stream, supplemented by a réservoir capacity, wiU 
provide 2% acre feet of water per acre for each acre to be Irrigated, 
and authorizing the corporation at its option to contract to sell rights, 
authorlzes the corporation to make contracts with settlers for the sale of 
water to the amount of one-hundredth of a cubic foot per acre and a pro- 
portionate interest in the system. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
J 311; Dec. Dig. <S=>254.] 

4. Wate,ks and Water Courses <©=>254 — Irrigation Systems — Contracts for 

Construction — Rights and Liabilities. 

A stipulation, in a contract between a corporation and Idaho for the 
construction by the corporation of an irrigation system, that no applica- 
tion to enter land will be approved by the state unless the applicant shall 
hâve entered into a contract with the corporation for the purchase of 
sutllcient shares or water rights for the irrigation of the land, such 
shares or water rights to be evldenced by the stock of another corpora- 
tion to be formed lo ultimately take title to and operate the system, 
shows that the corporation, contracting to fumish water to settlers, sells 
water rights and not merely certificates of stock In the corporation to 
be formed to take title and operate the system. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 311 ; Dec. Dig. ©=254.] 

6, Watebs and Water Courses <S=»254 — Irrigation Systems — Contracts 

FOR CONS'fKUCTION — KiGHTS AND LlABILITIES. 

A stipulation, in a contract between a corporation and Idaho for the 
construction by the corporation of an irrigation system, that priority of 
application for water rights or priority of entry and settlement shall not 
confer on the settler priority in the use of water, must be read in con- 
nection with the stipulation that, to the estent of the capacity of the irri- 
gation Works and to the extent of the water rights to which the corpo- 

©ssFor otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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ration Is entltled, It shall sell or contract to sell water rlghts, and a 
stipulation prohiblting the sale of water rlghts beyond the carrying ca- 
pacity of the System, and when so read It does not iinply an understand- 
Ing that water rights may be sold In excess of the normal capacity of 
the System, but applles to seasons of abnormally low water, and fore- 
stalls any claim that might be set up by the earlier settlers that they 
were entitled to be supplied to the full extent of their rights to the exclu- 
sion of later settlers at any time when, due to abnormal conditions or 
casualty, there was insufficient water to supply ail rights. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
I 311 ; Dec. Dig. ©=254.] 

6. Watebs and Water Courses <g=:5254: — Irrigation Systems — Contkaots 

FOB Construction — Riqhts and Liabilities. 

A provision, in a contract between a corporation and Idaho for the 
construction by the corporation of an Irrigation System and for the 
organizatlon of another corporation to take title to and operate the Sys- 
tem, that each of the shares or water rights shall represent a carrying 
capacity sutficlent to dellver water at the rate of one-hundredth of one 
cubic foot of water per second, and each share or water right sold or 
contracted to be sold shall represent a proiwrtionate interest in the 
canal and irrigation works, together with ail rights and franchises 
thereln, based on the number of shares finally sold, must be construed 
agalnst the corporation preparing the contract, and when so construed 
Is in harmony with subséquent coritracts between the corporation and 
settlers, stipulating that the settlers shall reçoive one-hundredth of a 
cubic foot of water per acre per second during the irrigation season. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 311 ; Dec. Dlg. <S=>254.] 

7. WATEIÎ8 AND Wateb Coubses «^=254 — Irrigation Systems — Contbacts 

FOB Construction — Rights and Liabilities. 

A stipulation, in a contract between a corporation and Idaho for the 
construction by the corporation of an irrigation System, for the transfer 
of the ovvnership and control to a new corporation, organized to take 
over title to and operate the System, and for the Issuanee to the settlers 
of a share of stock thereln for each acre of land for which a water right 
was sold, and that the capital stock thereof shall consist of 150,000 
shares, intended to represent one share for each acre which may be 
irrigated from the System, does not glve any right to sell water rights 
In excess of the available water supply, where other provisions of the 
contract déclare that the corporation, to the extent of the capacity of 
the Irrigation works and to the extent of the water rights to which it is 
entitled, shall sell water rights, and prohibit the sale of water rights 
beyond the carrying capacity of the System or in excess of the appropria- 
tion of water therefor. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 311; Dea Dlg. (®=254.] 

8. Waters and Wateb Courses ®=i>254 — Ieeigation Systems — Contbacts 

FOE Construction — Riohts and Liabilities. 

A stipulation, in a contract between a corporation and Idaho for the 
construction by the corporation of an irrigation system, that water is 
to be delivered for Irrigation purposes in such quantlties and at such 
times as the condition of the crops and the weather may détermine, 
does not quallfy the rights of settlers defined in subséquent contracts 
between the corporation and settlers, stipulating for furnishlng one- 
hundredth of a cubic foot of water i)er acre per second. 

[Ed. Nota — For other cases, see Waters and Water Courses, Cent Dlg. 
S 311 ; Dec. Dig. <®=3254.] 

(gssFor other cases see same toplc & KEY-NUMBEIR In ail Key-Numbered Dlgests & Indexes 
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9. Waters and Wateb Cotjbsm ©=5254 — Irrigation Systems — CoNTBAcTa 

FOB Construction — Riqhts and LiaBilities. 

A contract between a corporation and Idaho for the construction by 
tbe corporation ot an irrigation system provided that the certificate of 
shares of stock of a new corporation, to be organized to take tltle and 
operate tlie system, sliould be made to indlcate the interests represent- 
ed in tlie system — a water right of one-liundredth of a cubic foot per 
second for each acre of land irrigated and a proportionate interest in 
tlie System. It also reclted that the corporation held a permit for the 
appropriation of 1,500 second feet of the waters of a stream and that it 
had been determlned that the ijatural flow thereof, supplemented by a 
réservoir, would be sufBcient to supply 2% acre feet i)er acre for each 
acre to be Irrigated, and that eàch of the shares or water rights should 
represent a carrying capaclty suffident to deliver water at the rate of 
one-hundredth of one cubic foot of water per acre per second and 
represent a proportionate interest In the system. Held, that the con- 
tract dld not contemplate a sale dnly of undlvided Interests in water, and 
it was not Inconsistent with contracts with settlers to fumlsh one- 
hundredth of a cubic foot of water per acre per second. 

[Ed. Note. — For other cases, see Waters ar^d Water Courses, Cent Dig. 
§ 311; Dec. Dig. ®=>254.] 

10. Waters and Water Courses <S=>254 — Irrigation Systems — CoNTBAcra' 
FOR Wateb — Rights and Liabilities. 

Though the waters of the state belong to the "public, and though the 
private right which an Individual acquires by appropriation or purchase 
is usufructuary only, an owner of land, in the exercise of ordlnary pru- 
dence, may by appropriation or contract. prpvide hlmself with an avail- 
able water supply, which shall be subject to his demand at ail times 
when he has need therefor, and a contract for a spécifie amount of 
water is not objectionable as encouraging wasteful use thereof. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 311 ; Dec. Dig. <g=>254.] 

11. Waters and Wateb Courses «©=254 — Irrigation Systems — Contbaots 
FOB Wateb — Eights and Liabilities. 

A contract of sale of one-hundredth of a cubic foot of water per acre 
per second, flxing the irrigation season from April Ist to November Ist 
of each year Ih accordance with a contract between Idaho and a corpora- 
tion for the construction of an irrigation system and the sale of water 
rights, expresses the understanding of the parties touchlng the total 
amount of water the corporation must hâve available to comply with the 
contract and blnds the corporation to make provision for that quantity. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
S 311; Dec. Dig. ©=3254.] 

12. Waters and Water Courses <g=>254 — Ieeigatioh Systems — Contbacts 
FOE Water — Rights and Liabilities. 

Where contracts between a corporation constructlng an irrigation 
System and settlers for the supplylng to the settlers of water for irriga- 
tion stipulate for an inadéquate supply of water, the court could not 
grant relief to the settlers, nor could it grant relief to the corporation, 
oontracting to furnish more water than the settlers needed, but the 
terms of the contracts deflned the rights and obligations of the parties. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
8 311; Dec. Dig. ®=»254.] 

13. Waters and Water Courses &=>2M — Ieeigation Systems — Contracts 
FOE Wateb— Rights and Liabilities — Jubisdiction of Courts. 

Where a corporation which had contracted with Idaho for the con- 
struction of an irrigation System made contracts with settlers calling 
for the supplylng of water in excess of the capaclty of the System, the 
court could not scale down proportlonately the amount of the water 

®=sFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Disests & Indexes 
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rights and the considération to be paid therefor, but would compel tha 
corporation to resclnd ali contracts which could be rescinded and re- 
strain It from collecting overdue installments on contracts until there 
was reasonable assurance that the water contracted for would be de- 
Uvered. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 311 ; Dec. Dig. ©=254.] 

In Equity. Suit by A. E. Caldwell and others, in their own behalf 
and in behalf of ail persons similarly situated, against the Twin Falls 
Salmon River Land & Water Company and others. Decree for plain- 
tiffs ordered. 

C. O. Longley and W. E. Golden, both of Twin Falls, Idaho, for 
complainants. 

S. H. Hays, of Boise, Idaho, for défendant Twin Falls Salmon River 
Land & Water Co. 

P. B. Carter, of Boise, Idaho, for Salmon River Canal Co. 

Richards & Haga and McKeen Morrow^, ail of Boise, Idaho, for 
Commonwealth Trust Company of Pittsburgh and A. C. Robinson. 

DIETRICH, District Judge. This controversy grows out of the 
construction, under the C5arey Act (Act Aug. 18, 1894, c. 301, § 4, 28 
Stat. 422 [Comp. St. 1913, § 4685]), of an irrigation system com- 
monly kno\yn as the Salfi^On River project. The plaintiffs are sever- 
ally in the possession of lands upon the project, and hold what are 
called settlers' contracts for water for the irrigation thereof ; they 
bring this suit not only for themselves but in behalf of ail other set- 
tlers. The défendant Twin Falls Salmon River Land & Water Com- 
pany, hereinafter called the "Company," is the corporation which, pur- 
suant to the Idaho statutes, contracted with the state for the construc- 
tion of the System and made agreements with the plaintiffs and oth- 
ers for water rights. It also issued bonds, to secure the payment of 
which . it assigned as collatéral thèse settlers' contracts to the défend- 
ant Robinson, and executed a trust deed on ail of its interest in the 
System to the défendant Commonwealth Trust Company of Pittsburgh, 
as trustée. Ail of its property rights are thus hypothecated as se- 
curity for the payment of its bonds, the interest upon which has for 
some time been in default. The défendant Salmon River Canal Com- 
pany is the corporation organized as provided in the state contract 
and the settlers' agreements, for the purpose of ultimately taking title 
to, and operating, the system; as yet it is but the créature, and is un- 
der the control, of the Coimpany. 

,1 The contract with the state was executed April 30, 1908, and the 
opening for entry to holders of water right agreements of 80,000 acres 
of land ,was advertised for June 1, 1908 ; and when this suit was 
commenced the Company had executed numerous agreements for wa- 
ter rights covering an aggregate of 73,000 acres. The gist of the 
plaintiffs' complaint is not that the construction work has been im- 
;'properly done, but that this acréage is greatly in excess of the area 
' fpr which water is available, even during years pf normal run-off. For 
that reason, they contend, the Company has failed to comply with the 

ÊsaFor other cases see same topio & KEY-NOMBER In ail Key-Numbered Dlaests & Indexes 
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terms of its agreements, and accordingly they are refusing to pay the 
installments due on account of the purchase price. The trustée and 
the collatéral holder are demanding payment, and hâve brought several 
suits in foreclosure, which naturally hâve caused some irritation, and 
altogether much unrest prevails. While it is highly désirable that the 
controversy be fully and finally settled witliout delay, its immédiate 
détermination is attended with great, if not insurmountable, difificulties. 
The project is dépendent for its water supply upon the Salmon river, 
a stream which, except during the fiood-water period in the spring, is 
a creek rather than a river. And the chief feature of the project, 
theref ore, is a réservoir, by which it was contemplated there could be 
stored, for use in the summer season, 180,000 acre feet. But, in de- 
termining at the présent time the available supply during an average 
year, we are not only confronted with the uncertainties inhérent in 
an estimate of the probable run-oflf of a variable stream, but we would 
be driven to a measure of spéculation as to what the normal loss, now 
very great, will ultimately be from seepage in both the réservoir and 
the canals. And in addition to this considération the Company is 
presently engaged in litigation with other claimants, who assert a 
superior right to divert large amounts of water from the higher reaches 
of the stream and its tributaries. Moi'eover, when it is remembered 
that there are no other accessible water resources, and that there is 
a provision in the contract putting ail water-right agreements upon 
an equal footing regardless of the date of their exécution, it will be 
seen that the question of an appropriate and feasible remedy is a most 
perplexing one, should it be held that the plaintifïs are entitled to re- 
lief. 

[1] The fundamental question is one of the meaning of the con- 
tracts. The issue hère is a broad one. The plaintiffs contend that 
primarily they contracted for a water right of a definite amount, which 
incidentally carried with it ownership of an undivided interest in the 
System. The défendants say that only an undivided interest in tbe 
System was sold, which carried no spécifie amount of water, but only 
a divisional share, the extent of which must dépend upon the ratio 
between the water actually available for the system and the aggregate 
number of contracts which the Company sees fit or is able tô sell. 

It is quite impracticable hère to follow in détail the elaborate ar- 
gument by which the défendants seek to maintain their position. It 
is not convincing. In the first place, it is highly improbable that set- 
tiers would hâve signed a contract by which they must obligate them- 
selves to pay at the rate of $40 per acre for the mère chance of shar- 
ing with an' indefinite number of others in a projected irrigation Sys- 
tem conceming the capacity and efïàciency of which they 'côuld, in the 
nature of things, hâve but little informatioii. As is well known, those 
who buy water rights upon thèse projects are generally men of small 
means, without irrigation expérience, widely scattered, and often re- 
siding a long distance away They are not directly interested in the 
project as a whole, but they want to know what 40 or 80 or 160 acres 
of land will cost with an adéquate water right. They hâve no means 
of determining whether a proposed réservoir will hold water, or 
whether the watershed is sufficient to fill it ; thèse are matters pe- 
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culiarly for the Company to investigate. Can it for a moment be sup- 
posed that even the most susceptible could be induced to sign con- 
tracts if they were informed that the Company would give no promise 
of a sufficient supply, no assurance of any spécifie quantity, no under- 
taking that any given amount would be available for the project as 
a whole, and no guaranteed limit upon the number of acres for which 
water rights would be sold? 

Upon the other hand, as bearing upon the probability or improba- 
bility of the willingness of the Company to sell a spécifie right or a 
definite quantity, it had full confidence in the adequacy of its supply. 
In a printed circular setting forth the advantages of the project, we 
hâve, among others, thèse statements : 

"Water supply of the best and in abundance. ♦ * • Tte water eupply 
* • * is obtained from the Salmon river, which has a vast drainage area 
$h the Cassia National Forest Keserve. The water right is perfect, and there 
is no land susceptible of irrigation above the Salmon tract, and no water 
rights in contest. It carrles water sufBcient for the irrigation of more than 
150,000 acres in normal years, and as a rule the sprlng run-off is far greater 
than the amount of water requlred for the irrigation of this amount of land 
for the full season." 

It will thus be seen that no doubt was entertained of an abundance 
of water, and, if it was confident of a supply sufficient in normal years 
for 150,000 acres, there is no apparent reason why it should not, for 
the purpose of selling rights for 80,000 acres, make its contracts at- 
tractive by incorporating therein an undertaking to furnish a com^ 
paratively small spécifie amount ; with such a margin of saf ety there 
could be no substantial risk. 

Now as to the contracts themselves : A printed form was prepared 
by the Company and oiïered to the public, which is the form held by 
the plaintififs and ail other settlers. This recites the incorporation of 
the Company, its exécution of the state contract, the commencement 
of construction work, notice from the State Land Board that it (the 
Company) migh proceed to sell or contract rights to the use of water, 
and thereupon it is agreed that in considération of the payment of a 
certain amount of money, and the covenants on the part of the set- 

tler, the settler "shall become entitled to shares of the stock 

of the Salmon River Canal Company, Limited, the certificate thereof 
to be in form as follows" : 

" Shares. 190. .. 

"This is to certify is the owner of shares of the capital stock 

of the Salmon River Canal Company, Limited. 

"This certificate entitles the owner thereof to reçoive one-hundredth of a 
cubic foot of water per acre per second of time for the followlng descrlbed 

land: in accordance with thé terms of the contract between the state 

of Idaho and the Twin FallS Salmon River Land & Water Company and thla 
certificate also entitles the owner to a proportionate interest in the dam, 
canal, water rights and ail other rights and franchises of the Twla Falls 
Salmon River Land & Water Cornpany, based upon the number of shares 
flnally sold in accordance with the said contract between the said cornpany 
and the state of Idaho. 

"Salmon River Canal Company, Limited, 
"By Président 

"Attest: Secretary." 
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Then follows a clause dedicating the water right to the land de- 
scribed, and to none other. There are numerous other provisions 
touching the manner and times for paying the purchase price and main- 
tenance charges, the temporary opération of the System, and other 
subjects not relevant to the présent inquiry. The irrigation season 
is defined to be from April Ist to November Ist of each year. Certain 
other clauses which may be deemed to be pertinent are as follows : 

"Said certificate (that is, said certificate of stock) to be dellvered as pro^ 
vided for in said state contract and under the conditions tliereln stated. 
* * • This agreement is made in accordance wlth the provisions of said 
contract between the state of Idaho and the company, whlch, together with 
laws of the state of Idaho under which this agreement is made, shall be 
regarded as deflning the rlghts of the respective parties, and shall regulate 
the provisions of the shares of stock to be issued to the purchaser by the 
Salmon River Canal Company, Limited. ♦ * • This contract la made 
pursuant to and subject to the contract between the company and the state 
of Idaho, and the existing laws of said state." 

The import of the instrument, standing alone, as ît would be un- 
derstood by an intelligent layman with no preconceived notions of its 
meaning, is not open to debate. It is a contract for the sale of a spécifie 
water right of one-hundredth of a second f oot per acre for each acre of 
land described, and as an incident thereto a proportionate interest in 
the irrigation System. The holder of a certificate of stock, so the con- 
tract read's, is entitled "to receive one-hundredth of a cubic foot of wa- 
ter per acre," and "a proportionate interest in the dam, canal, water 
rights," etc. The défendants' contention wholly ignores the first of 
thèse co-ordinate clauses, and limits the right granted precisely to 
the second. But the clauses are neither inconsistent with each other 
nor identical in meaning, and no reason is apparent why they should 
not both be given effect. If the suggestion be made that in form the 
contract provides only for the transfer of the certificate of stock in 
the Canal Company, and does not in terms convey a water right at ail, 
the answer is that the technical form is quite unimportant. The clear 
purport of the entire instrument is the sale of the water right, and that 
is undoubtedly the sensé in which the Company expected it would' be 
understood, and in which it was understood by the settler. One of the 
preliminary récitals is that the State Board had notified the Company 
that it could proceed to sell, not certificates of stock, but water rights ; 
and paragraph 3 reads : "The considération for the water rights hereby 

agreed to be conveyed is the sum of $ ," etc. It will not be as- 

sumed that the instrument was cunningly drawn to deceive the un- 
wary, "to keep the word of promise to the ear and break it to the 
hope." 

[2] By itself the settler's contract thus appears to be unequivocal, 
and we next inquire whether its apparent import is materiâlly quali- 
fied by its références to and adoption of the state contract. Doubt- 
less the two instruments must be read together, and in some respects 
the one is to be deemed the complément of the other. But it is to be 
borne in mind that the settlers' contracts are subsequeftt in time to 
that of the state, and in so far as they clearly and fuUy express the 
agreement of the parties upon a given subject they are controUing, 
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provided, of course, tliey contravene no statute of thé state or of the 
nation. 

[3] In this connection it is not to be overlooked that the state con- 
tract expressly provides that the Company may at its option contract 
to sell rights upon terms more favorable than those which it pre- 
scribes. But, were a différent view to be taken, is there anything in 
the state contract so opposed to the idea of a water right of a definite 
amount that it must be held to render the granting clause in the settler's 
contract inoperative ? The first paragraph binds tlie Company to build 
the System, "and to sell shares or water rights" therein, "and also to 
transfer the ownership," etc., of the System to the settlers — a gênerai 
plan entirely in harmony with the settler's contract. By paragraph 
2 the Company is required to supply a réservoir capacity of 180,000 
acre feet, and a canal capacity of one-hundredth of a second f oot for 
each acre of land sold. In paragraph 4 there is an apparent difficulty, 
not, however, strictly in relation to the proposition of a definite water 
right ; a spécifie amount is suggested which does not appear to cor- 
respond with that called for by the settler's contract. The paragraph 
recites that the Company holds a permit for the appropriation of 1,500 
second feet of the waters of Salmon river, and thereupon the state- 
ment is made that it "has been determined" that the natural flow of 
the stream, supplemented by a réservoir capacity of 180,000 acre feet, 
will be sufficient to provide "t^yo and three-fourths acre feet of water 
per acre for each acre of land to be irrigated." Thereupon f oUows a 
réitération of the obligation of the Company to construct canals of a 
sufficient capacity for one-hundredth of a second f oot per acre. Now 
assuming a continuous flow of one-hundredth of a second foot per 
acre throughout the entire period from April Ist to November Ist of 
each year, there is a want of correspondence between 2% acre feet 
and one-hundredth of a second foot, for a flow of one-hundredth of a 
second foot would deliver 2% acre feet in approximately 4% months. 
But it may very well hâve been understood that, while the nominal ir- 
rigation season extended from April Ist to November Ist, as a matter 
of fact the actual season is much shorter, and in that view the dis- 
crepancy is more formai than real. 

[4] In paragraph 6 it is agreed, upon behalf of the state, that no 
application to enter land will be approved unless the applicant shall 
hâve entered into a contract with the Company "for the purchase of 
sufficient shares or water rights" for the irrigation of the land, "said 
shares or water rights to be evidenced by the stock of the Salmon River 
Canal Company" — language which makes additionally clear the fact 
that the Company was selling water rights, not merely certificates of 
stock in another corporation. 

[5] In the same paragraph is found an agreement that priority of 
application for water rights, or priority of entry and settlement, shall 
not confer upon the settler priority of right in the use of water. This 
stipulation is not to be taken as implying an understanding that water 
rights might be.sold in excess of the normal capacity or serviceability 
of the System, for it is to be read in connection with another clause 
in the same paragraph, providing that, "to the extent of the capacity 
of the irrigation works and to thè extent of the water rights to which 
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it is entitled," the Company shall sell or contract to sell vvater rights ; 
and the last part of paragraph 9, which expressly prohibits the sale 
of water rights "beyond the carrying capacity of the canal, or in ex- 
cess of the appropriation of water therefor." This provision against 
priority of right was doubtless inserted to cover seasons of abnormal- 
ly low water, and to forestall the claim that might be set up by the 
earlier settlers that they were entitled to be supplied to the full extent 
of their rights, to the exclusion of later settlers, at any time when, due 
to such abnormal conditions or to some casualty, there was insufficient 
water fully to supply ail rights. In that view the several provisions of 
the contract are in harmony, and ail are given effect; whereas, if the 
défendants' contention be adopted, not only is the express language of 
the settler's agreement set at naught, but the clauses last above quot- 
ed from the state contract are rendered meaningless. For if the set- 
tlers' contracta convey no spécifie water rights, but only undivided in- 
terests in the System, it is manifest that such water right as the Com- 
pany possesses never could be exhausted or exceeded, for any right, 
be it large or small, is capable of division into an infinité number of 
shares. 

[6] In paragraph 8 is found the following provision: 

"Each of said shares or water rights shall represent a carrying capacity 
In sald canal sufficient to deliver water at the rate of one-hundredth (i/ioo) 
of one (1) cubic foot of water per acre per second of time, and each share 
or water right sold or contracted to be sold as herein provlded shall also 
represent a proportionate interest in sald canal and irrigation works, together 
with ail rights and franchises therein, based upon the number of shares 
finally sold In said canal." 

Standing alone, this language is susceptible to a construction tend- 
ing to support the défendants' contention ; but it may also be read en- 
tirely in harmony with the settler's contract. Under the familiar rule 
that a printed form of agreement will be construed most strongly 
against the party by whom it is prepared, the doubt hère would hâve 
to be resolved against the Company, even if we had nothing but the 
State contract. And why, it is pertinent to ask, should the state hâve 
so carefully insisted upon a canal capacity of one-hundredth of a sec- 
ond foot per acre if the water was not to be supplied up to practically 
that capacity? It would seem to be wanton waste to build a canal 
twice the size needed. It is futile to say that an additional capacity 
might hâve been required for the rotation system of delivery, the pos- 
sibility of which was contemplated, for, under such a system, the 
flow in the main canals and laterals is not necessarily variable; the 
fluctuation or periodic use is only in the sublaterals and individual 
ditches. 

[7] In paragraph 10 provision is made for the organization by the 
Company of the Salmon River Canal Company, and the transfer to 
it of the ownership and control of the system, and for the issuance 
to the settlers of a share of stock therein for each acre of land for 
which a water right is sold. The capital stock of thç company, it is 
stipulated, shall consist of 150,000 shares, "which amount," such is 
the provision, "is intended to represent one share for each acre of 
land which may be hereafter irrigated from said canal." But, while 
225 F.— ,38 
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thus provision is made for the possible irrigation of 150,000 acres, 
there is no right or license implied to sell water rights in excess of 
the available supply of water, whatever that may turn out to be. 
Plainly the clause is to be read together with the limitation in that re- 
spect already discussed. 

[8] It is sought to attach significance to other language found in 
paragraph 10, to the effect that water is to be delivered for irrigation 
purposes in such quantities and at such times as the condition of the 
crops and the weather may détermine. By its very terms this pro- 
vision is made to relate only to the period during which the Company 
shall hâve charge of the system, before it passes into the control of the 
water users. But, putting aside that considération, manifestly the 
régulation pertains, not to the measure of the settler's water right, 
but only to the method of giving such right its greatest efSciency. 
Probably never before in Southern Idaho, save in some exceptional 
case, had water been given so high a duty as one-hundredth of a sec- 
ond foot to the acre. In the early history of the state at least one- 
fiftieth of a second foot was generally recognized as being necessary, 
and in more récent years, upon the more expensive projects, the duty 
was more or less frequently increased to one-eightieth of a second 
foot. It is reasonable to assume, therefore, that both the ofïicers of the 
Company and the State Land Board realized the necessity of adopting 
economical methods for distributing and applying the water, if the al- 
lotment of one-hundredth of a second foot was to prove sufficient 
and satisfactory. Undoubtedly rotation of use is superior to the more 
primitive method of continuons flow, and therefore the Company was 
authorized, so long as it remained in control, to establish such system, 
and accordingly to deliver the water to which the settler was enti- 
tled at such times and in such quantities as would best supply his needs ; 
but in thus providing for an efficient method of delivery no authority 
was implied to reduce the aggregate amount or volume to which the 
settler is entitled. Therefore the provision, even if it could be re- 
garded as of continuing force, in no wise tends to qualify the settler's 
right as the same is defined in his contract. 

[9] Perhaps in greater détail than the reasonable length of a judi- 
cial opinion would ordinarily warrant, I hâve now brought under re- 
view ail the clauses of the state contract which can be deemed to 
give even the most remote support to the défendants' contention ; and 
it is submitted that they présent no real conflict with the settler's con- 
tract. Upon the other hand, we find upon further examination that 
in its most vital feature the précise language of the latter is expressly 
authorized by the former, for in paragraph 10 of the state contract 
it is directed that: 

"The certlficate of shares of stock of the Salmon Elver Canal Company, 
Limited, shall be made to indlcate and deflne the Interests thereby represent- 
ed In the said system, to wit: A water right of one-hundredth of a cublc foot 
per second for each acre of land Irrigated, as provided in paragraphs IV 
and VIII of this contract, and a proportionate interest in the said canal and 
irrigation works, based upon the number of shares ultimately sold thereln." 

Moreover, by its référence to paragraphs 4 and 8, this provision 
illuminâtes their meaning and brings them clearly into harmony with 
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the settler's contract. It is accordingly concluded that the theory 
of a sale only of undivided interests is untenable. 

[10] Now shifting their position, the défendants say that if any- 
thing more than an undivided interest was sold it was not a spécifie 
amount of water, but only a right to use such quantity f rom time to 
time as might be reasonably necessary to supply the settler's needs. 
Such presumptively must hâve been the intention of the parties, so it 
is argued, for a contract for a definite water right, if not in contraven- 
tion of the Constitution and statutes, is opposed to the policy of the 
state, in that the only right the individual can acquire in water is the 
right to apply it toi a bénéficiai use, and, inasmuch as needs are always 
variable and fluctuating, title to a definite or spécifie quantity of water 
cannot be granted or acquired. Such plausibility, however, as the rea- 
soning may hâve, is due to a confusion of ternis, and a conséquent con- 
fusion of ideas. It may be conceded that the waters of the state be- 
long to the public, and that the private right which the individual ac- 
quires by appropriation or purchase is usufructuary only, and further 
that at any given time the extent of his reasonable need is the measure 
of the maximum amount he is entitled for the time being to divert 
f rom the stream or to receive and use. But this is not to say that in 
the exercise of ordinary prudence the owner of land may not, by ap- 
propriation or contract, provide himself with an available supply whicji 
shall be subject to his demand at ail times when he has need therefor. 
Were the défendants' contention to prevail, the existing uncertainty 
and unstability of titles to water rights would give place to utter chaos. 
If, for the reasons counsel advance, it was incompétent for the set- 
tler to contract for a spécifie right, it was equally incompétent for the 
Company by appropriation to acquire any spécifie or definite right. 
Water decrees adjudicating the extent of appropriators' rights would 
be of no efïect, and that which the défendants are urging hère, name- 
ly, a détermination of the duty of water, would be an idle thing ; for 
what the farmer needs this year for the proper irrigation of his crops 
may be too much or too little for the coming year. A contract for 
a spécifie amount no more warrants or encourages wasteful use than 
does a judicial decree or State Engineer's permit. The possibility that 
the settler may not at ail times be able to use the maximum of his 
available right, whether such right be acquired by appropriation or 
by contract, is without significance. That is only to say that in that 
event, and for the time being, the water becomes subject to use by 
others having inferior rights. I know of no considération of public 
policy opposed to the exercise by farmers of that degree of prudence 
which is expected of men in other vocations in providing a margîn 
of safety to cover contingencies. What would be thought of a hydro- 
electric company fumishing light and traction facilities to an urban 
community, if it relied upon a power installation just sufficient to meet 
the needs of the community in normal years, without any margin of 
safety to cover the contingency of low water or of casualties known 
to be incident to such an enterprise? If the settler's right is barely 
suflficient for his needs in the ordinary years and in the absence of 
mishaps, manifestly he must suflfer loss when the run-oflf falls below 
the average, or when, through accidents to the system, there is par- 
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tial or temporary loss of the use of water, or when, because of light 
précipitation and other weather conditions, the need of water is un- 
usually large. Ordinarily for the f armer not to maire provision against 
such contingencies would be counted against him for carelessness. So 
far as I am aware, it has never been held or contended that in mak- 
ing an appropriation of water from a natural stream the appropriator 
is limited in the right he can acquire to his minimum needs, and no 
reason is apparent why one who contracts to receive water from an- 
other should be limited to such needs. Conservation of water is a 
wise pubHc poHcy, but so also is the conservation of the energy and 
well-being of him who uses it. Economy of use is not synonymous 
with minimum use. Better four prosperous farmers than five who 
are unsuccessful because of the uncertainty in the water supply, and 
better four farms uniformly fruitful than five upon which failure is 
ever imminent, and to which it is bound to corne on the average one 
year in five. 

[11] Now if the contract is lawful, and if therefore the Company 
could and did contract for the sale of spécifie rights, and if such rights 
were not to be sold in excess of the water supply, what is the quanti- 
tive measure, if any, provided by the contracts for such rights ? We 
hâve seen that the sale was of "one-hundredth of a second foot" to 
the acre, and ordinarily, it is to be conceded, if this phrase were 
used with référence alone to a water right in the natural flow of a 
stream, it would be accepted as a suffîciently clear and complète de- 
scription in itself. It would import a right in the owner at any time 
he had need, and so long as he had need, to divert and use a stream 
of the magnitude thus described. The question of the quantity of 
water, in cubical measure, would rarely arise, for no one would be 
interested in calling it up. But hère the outstanding f eature of this 
System is the réservoir, and obviously in estimating the acreage ca- 
pacity of a réservoir we must not only hâve the size of the stream 
to be delivered per acre, but also the length of time it is to run. Upon 
this point of time, it must be conceded, the contracts taken together 
are not wholly free from ambiguity. If we dismiss, as I think we 
may, without discussion, the idea that either party has the power to 
détermine the period to suit himself , there are lef t three possible alter- 
natives. We may couple the one-hundredth of a second foot with the 
duration of what is designated as the irrigation season- — thatis, from 
April Ist to November Ist of each year — and conclude that the set- 
tler is entitled to receive a total quantity of water equal to a continu- 
ous flow at the rate of one-hundredth of a second foot per acre for 
the entire season, which would amount to approximately 4% acre feet. 
In this view the settler who uses no water during the months of 
April and May could double the supply to which he would ordinarily 
be entitled during the months of June and July. Whilie the language 
of the contracts is susceptible to such a construction, it is doubtful 
whether at the tjme they were executed any water rights had ever beèn 
so defined in this section of the country, and it is wholly improbable 
that either party contemplated such a radical departure from irrigation 
practice. 
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A second view is that we may reject the period of the irrigation 
season as not having anything to do with the question of the quantity 
of water, but only as establishing the limits t>f time beyond which 
no water could be furnished, and adopt the theory that one-hundredth 
of a second foot was to be delivered during this period at such times 
only as the settler's need required, without the right on his part to 
hoard or save for the future by failing to use continuously, and hence 
without the right at any time to demand a flow in excess of one- 
hundredth of a second foot per acre. Such a right would be closely 
analogous to that of one who, as an original appropriator, is decreed 
at the rate of one-hundredth of a second foot per acre of the natural 
flow of the stream; he would hâve the right to divert that amount 
continuously up to the limit of the bénéficiai use to which he Could 
apply it, but he could not, by refraining from use to-day, divert twice 
the amount to-morrow. The difficulty about this view is that it fails 
to take account of the necessity of measuring the réservoir, and hence 
leaves hopelessly uncertain one factor essential to the computation 
of the required capacity of the System as a whole. But not only hère 
is that one of the vital questions, but it is reasonable to suppose that 
the parties had it more or less definitely in mind when they entered 
into the contracts. 

A third view, and one which in many respects is identical with the 
one just discussed, but which covers the point last noticed, is that a 
right was contemplated sufficient to enable the settler to receive water 
at the rate of one-hundredth of a second foot per acre continuously 
during the season of actual irrigation needs, the amount of which the 
parties estimated and understood to be 2% acre feet; and this view 
I am inclined to adopt. It is not at variance with any of the terms of 
the contract, it gives a measure of efïect to ail, and is in conformity 
with current and gênerai irrigation practice in the state, with réf- 
érence to which it may be assumed the parties contracted ; and further- 
more it entails no unreasonable results. The parties doubtléss under- 
stood that, while it is provided that water could be demanded at any 
time between April Ist and November Ist, demands in April and 
October would be exceptional, and in May and September generally 
very light, and that it was therefore reasonable to assume that on 
the average a resource of 2% acre feet would be sufficient to supply 
the settler's right of a continuons flow, during the irrigation period, 
of one-hundredth of a second foot per acre. Practically, therefore, 
and in effect, the provision in the state contract with regard to the 
2% acre feet is not inconsistent with or a limitation upon the défi- 
nition of the settler's right embraced in his contract, namely, a right 
to receive one-hundredth of a second foot during the season of his 
need for water; it is merely the expressed understanding of the par- 
ties touching the total amount of water the Company musf hâve avail- 
able in order saf ely to provide for this need and thus to comply with 
its contract. In efïect it amounts to an agreement by the Company 
that it will make provision for that quantity, and an agreement upon 
the part of the state and the settler that such provision will be ac- 
cepted as fuU compliance with the obligation to supply the settler up 
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tù the Umît of hîs needs at the rate of one-hundredth' of a second foot 
per acre during the entire irrigation season from April Ist to No- 
vember Ist. In this way, upon the one hand, the right of the settler is 
defined, and upon the other the duty of the Company is made clear and 
spécifie. The latter could not legitimately sell water that it did not 
hâve, and when at the rate of 2% acre feet per acre it had sold up 
to the available supply in its réservoir, as supplemented by the natural 
flow of the stream during the irrigation season, it was bound to stop. 

There is no force to the argument by which the défendants attempt 
to array against this view the provisions of paragraph 10 of the 
State contract, authorizing rotation of use, and delivery "in such quan- 
tities and at such times as the condition of the crops and the weather 
may détermine." Note has already been made of the fact that thèse 
provisions are temporary only, and are in terms limited to the brief 
period of the Company's control and administration of the System, and 
the whole argument might properly be dismissed with the suggestion 
that we are led into confusion rather than into clarity of reasoning by 
doing violence to the language of the contract and arbitrarily assum- 
ing that thèse provisions are upon the same footing with others of 
a permanent character. But, if for the sake of the argument we 
join with the défendants in indulging this unwarranted assumption, 
the gênerai conclusion hère reached is in no wise afïected. It is plain 
that the two clauses, the one providing for one-hundredth of a sec- 
ond foot per acre, and the other for "such quantities * * * as 
the condition of the crops and weather may détermine," if they relate to 
the same subject-matter, cannot stand together; one is constant and 
the other variable, and plainly as measures of a single right or duty 
they are inconsistent. The one must be understood to pertain to the 
extent of the right and the other to the method of delivery. How 
can we say that the settler's right is the right to receive such amounts 
of water and at such times during the irrigation season as the condi- 
tion of his çrops may require, and at the same time say that the water 
is to be delivered to him at the rate of one-hundredth of a second foot 
per acre? That would be a contradiction of terms. Upon the other 
hand, to say that the right is to receive water at the rate of one- 
hundredth of a second foot per acre, fiowing continuously during the 
actual irrigation season, the amount thereof being estimated at 2% 
acre feet, and that this amount be delivered from time to time in such 
quantities as the conditions require, is to define the right and to pre- 
scribe a method of delivery involving no contradictions or inconsist- 
encies, and no departure from the best irrigation practice. As already 
noted, this latter view is the only one under which thèse clauses in 
paragraph 10, treated as permanent provisions, can be given efïect 
without rendering inoperative other clauses of the contract, and in this 
view they are in no wise opposed to the theory of a definite and spé- 
cifie water right. 

[12] It is scarcely necessary to add that, if the view I hâve 
taken of the meaning of the contracts is correct, the duty of wa- 
ter, when applied in accordance with principles which are coming to 
hâve the sanction of scientific expérimentation, is an. immatetial in- 
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quiry. The rights of the parties are defined by their written agree- 
ments, and even if upon investigation we should find, in harmony 
with the popular view, that one-hundredth of a second f oot is quite 
inadéquate, no relief upon that account could be granted to the plain- 
tifïs. So, upon the other hand, and for like reasons, a finding that the 
settler could get along with something less than that amount would 
furnish no ground upon which to relieve the défendant company 
from its contractual obligations. Whatever may be the proper duty 
of water, we cannot make a new agreement for the parties. If the 
right granted is too great, and the settler attempts to use water waste- 
fuily, that is a matter of which the state and other appropriators upon 
the stream may complain; it is no concern of the défendants. The 
terms of the agreement were fixed by the Company, not by the settler ; 
presumably the latter was induced to obligate himself to pay the price 
in the expectation that he would get the proposed water service. It 
may be assumed that at the time the contracts were negotiated the 
Company deemed it impracticable to adopt a higher duty for water, 
and thought that few would be willing to undertake to reclaim the 
land, and in many cases to risk their ail, without the assurance of at 
least the supply agreed upon. They are entitled to receive what they 
contracted for. It is to be borne in mind that the évidence touching 
the duty of water was not ofEered for the pur pose of illuminating the 
meaning of the writings. Possibly knowledge of what at the time 
they were executed, was generally understood to be a reasonable amount 
of water for irrigation needs, might be of some assistance in deter- 
mining the meaning the parties attached to the phraseology employed ; 
but manifestly the présent views of scientific experts and slalled 
specialists cannot be considered for that purpose, and in that view 
the évidence was excluded. 

To summarize, the contract, as I hâve construed it, runs counter 
to no provision of the Constitution, no statute, and no principle of 
public policy. The right provided for is no more spécifie than that 
defined and established by a judicial decree or by a proceeding before 
the State Engineer in f avor of an original appropriator. The construc- 
tion no more authorizes or permits wasteful use than does a decree 
or a State Engineer' s permit. It éliminâtes inconsistencies and gives 
effect to ail the provisions of the agreements. Not only is it in accord 
with the plain import of the language employed, but it is strongly 
supported by the surrounding circumstances. As we hâve seen, the 
Company had confidence that the stream would supply a sufficient 
amount for 150,000 acres, and it procured a permit sufficient to pro- 
vide at the rate of one-hundredth of a second foot per acre for that area. 
At that time water rights were customarily appropriated, decreed, 
contracted for, and sold, as definite quantities, and with rare, if any, 
exceptions, the amount deemed to be necessary, both popularly and by 
the courts, exceeded the amount hère provided for. In the light of 
thèse circumstances, the contract must hâve appeared to be a reasonable 
one for the Company to make, and no argument of iraprobability is 
availabie as a ground for qualifying the meaning which the phrase- 
ology naturally imports. 
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[13] If then the settler is entitled to receive one-hundredth of a 
second f oot or 2% acre f eet per acre, it stands conceded that the Com- 
pany sold, and has outstanding, contracta very greatly in excess of the 
capacity of the System. Just what this excess is I do not at the présent 
juncture attempt to détermine. Aside from the considération that the 
period during which we hâve accurate information touching the run- 
off of the watershed is comparatively short, and therefore the data 
inconclusive, a defînite finding upon this point should await the final 
détermination of claims of other appropriators upon the stream, which 
are now in the course of adjudication in this court. Prior rights are 
asserted under thèse claims, and they are of such magnitude that no 
reliable computation can be made of the amount of water probably 
available for this project, in normal years, until their status and dignity 
are determined. It is also highly désirable, if not wholly indispensable, 
that we hâve the benefit of further expérience and observation touch- 
ing the amount of seepage which may Se permanently expected in both 
the réservoir and the canals. 

Relief. 

While, if the conclusions I hâve reached are correct, plainly the set- 
tiers are entitled to a measure of relief, a feasible remedy is not so 
clear. The obvions course would be to require the Company to sup- 
plément its existing water supply, but additional water is not to be had. 
If it be suggested that the area of the tract be reduced by cutting off 
ail contracts executed after the full capacity of the System had been 
sold, it is to be said that, even should it be held that such a course is 
legaily possible, it could not be taken without the présence of ail the 
contract holders ; and, furthermore, it is not impossible that some of 
those who contracted last hâve been more diligent in reclaiming their 
lands and placing improvements thereon than those who contracted 
earlier. So of the suggestion that ail contracts be scaled down pro- 
portionately both in the amount of the water right and the considéra- 
tion to be paid therefor — the practical difficulties are very great, and 
we hâve not before us the contract holders, who are admittedly in- 
dispensable parties to such relief. The Company should, of course, sell 
no more rights, and, if it be necessary, should be restrained from so 
doing. Furthermore, it should, in so far as may be practicable, call 
in such outstanding contracts as are subject to rescission. It was rep- 
resented at the trial, as I understood, that so many contracts had been 
abandoned, ând so many others are subject to forfeiture, that the 
Company might, at its option, reduce the aggregate of the outstanding 
contracts from approximately 73,000 acres to approximately 55,000 
acres. It should be required to exercise its right of rescission wherever 
it exists, and by negotiation it îs reasûnable to believe it may further 
reduce the irrigable area. It shoiald' also be restrained from attempting 
to collect overdue installments on contracts until there is reasonable 
assurance that the settlers will receive that for which they hâve prom- 
ised to pay. For the présent at least I do not look favorably upon the 
pfayer for a receiver. The System is apparently being carefully and 
intelligently managed, and no relief is needed in that respect. The sug- 
gestion that a receiver collect the installments due, for the purpose 



SABRE V. UNITED TRACTION A ELECTRIC CO. 601 

of creating a fund out of which to pay damages, if feasible at ail, does 
not impress me as being presently necessary. An order or an inter- 
îocutory decree will be entered restraining the Company from making 
any contracts or waiving any right of forfaiture of existing ones, and 
also restraining it, together with the other défendants, from collecting 
or attempting to enforce payments upon the contracts until the settlers 
hâve been provided with the water supply contracted for, or are given 
trustworthy assurance that it will be provided. Leave will be granted 
to either party to make application at any time for the introduction oi 
further proof touching the available water supply, and more particu- 
larly relating to: (1) The amount and dignity of the rights awarded 
to adverse claimants in the Vineyard Company suit hereinbefore re- 
f erred to and now pending in this court ; (2) seepage in the réservoir 
basin and the canal System; and (3) the aggregate amount of water 
contracts actually outstanding at the time of the application ; and, up- 
on the submission of such proof, for the entry of a final decree. 



SABRE y. UNITED TRACTION & ELECTRIC CO. et al 
(District Court, D. Rliode Island. June 1, 1915.) 

1. CoRPOBATioNS <©=>170 — Rights OF Stockholdeks— Holding Oompant. 

A stockholder in a liolding company, eliartered for tlie purpose of buy- 
Ing, holdins;, and selling stock and securities of other corporations, Is not 
a stockholder, nor entitled to the rights of a stockholder, in another cor- 
poration, stock of which is owned by the holding company, and the leas- 
ing or sale of ail of the property of a corporation controlled by the holding 
company through stock ownership, by the unanimous vote of the stock- 
holders of the lessor or vendor, does not require for Its valldity the unani- 
mous consent of the stockholders of the holding company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 624-632 ; 
Dec. Dig. ®=5l70.] 

2. COKPOKATIONS &=>3n HOLDING CoMPANIES SEPAEATE EnTITY OF CON- 

TBOLLED Corporation. 

When one corporation owns ail of the stock of another, a court of 
equity may, in some instances and for some purposes, ignore the existence 
of the latter and treat the dominant company as if It alone were the owner 
and operator of the business of the controlled corporation ; but the court 
cannot disregard forms prescribed by statute for seeuring corporate rights, 
nor give corporate rights to, nor enlarge the corporate powers of, the 
controlling corporation, and where It is without authority under its char- 
ter to conduct the business of the controlled corporation, the distinction 
between the two corporations is a matter of substance, and not merely of 
form, and their independent existence must be recognized. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1531-1534 ; 
Dec. Dig. <S=>377.] 

3. Corporations <S=>180 — Powebs— Acts REQUiKiNa Unanimotis Consent o? 

Stockholders. 

The unanimous consent of ail the stockholders of a corporation is not 
essential to the doing in good faith of any act within its charter powers. 

[Ed. Note. — For other cases, see CorporatiOELs, Cent Dig. §§ 665-673; 
Dec. Dig. ©=180.] 

^soFoT Other cases ses same topic & KEY-NUMBËR in ail Key^Numbered Digesia & Indexes 
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4. COKPOBATIONS <©=9l89 — RiGHTS OF STOCKHOLDEBS— BSTOPPEL. 

A stockholder, who after wliat he claiined was an illégal transaction 
on the part of the corporation, retalned his stock for four years and 
received increased divldends thereon, is estopped to claim that because 
of such transaction he Is entitled to require ttie corporation to purcliase 
and pay for such stock. 

[Ed. Note. — For other cases, see Coi-porations, Cent. Dig. §§ 706-722; 
Dec. Dig. ®=189.] 

In Equity. Suit by George W. Sabre against the United Traction 
& Electric Company and the Rhode Island Securities Company. De- 
orée for défendant Traction Company, and for complainant against 
the défendant Securities Company. 

See, also, 156 Fed. 79. 

Lewis A. Waterman and Gardner, Pirce & Thornley, ail of Provi- 
dence, R. I., for complainant. 

Edwards & Angell, of Providence, R. L, for respondents. 

BROWN, District Judge. This is a bill in equity by a minority 
shareholder, holding 400 shares of the défendant Traction Company, 
against that company and the Rhode Island Securities Company. Both 
défendants are New Jersey corporations. The opinion of this court 
upon demurrer to the bill, reported in Sabre v. United Traction & 
Electric Company, 156 Fed. 79, sets forth in some détail the alléga- 
tions of the bill, and may be ref erred to in connection with this opin- 
ion. 

The complainant objects to certain leases for terms of 999 years 
made by several street railway corporations to the Rhode Island Com- 
pany, a Rhode Island corporation, whose shares were owned by the 
Rhode Island Securities Company. The leases were made through 
the exercise by the Traction Company of its voting power as a holder 
of substantially ail the shares in each of the lessor corporations. His 
objection is, in substance, that the leases and agreements pursuant to 
which the leases were made eflfected a diversion of the net earnings 
of the Street railway companies f rom the shareholders of the Traction 
Company to thç shareholders and bondholders of the Securities Com- 
pany. 

Though complainant's brief asserts that the transaction looks like 
a clever schéma to diyert f rom a minority of the shareholders of the 
Traction Company a large part of the future net earnings of the rail- 
way companies, there is no charge of fraud. 

The bill allèges that before the nïaking of thèse leases the United 
• Traction Company, by virtue of its share holdings, received the earn- 
ings of thèse corporations ; that the moneys so received were applica- 
ble to the payment of dividends to shareholders of the United Trac- 
tion Company; that as a shareholder the complainant was justly en- 
titled to his proportionate share of the entire net earnings of the 
various strçet railway companies whose stock was owned by the Trac- 
tion Company; ajid that since the making of the leases his returns on 
his investment in the stock of the Traction Company are practically 
limited for ail time to an annual dividend of 5 per cent, on his stock 
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at par, and to a proportionate share of the dividends upon a small 
fraction of the stock of the Rhode Island Securities Company. 

It is the contention of the complainant that by the leases he and 
other shareholders of the Traction Company were wrongfuUy deprived 
of much the greater part of the surplus earnings of the street rail- 
way corporations over and above the amount of the dividends paid 
upon the stock of the Traction Company. 

The complainant urges that the case should be treated as if the 
Traction Company were the direct owner of the street railway prop- 
erties that were leased; that the Traction Company was not a mère 
holding Company, but was organized for the purposes of consolidat- 
ing the electric street railway properties in Providence and vicinity, 
and of actually controlling and managing them as one system, and 
that it did thus actually control and manage them as its sole business ; 
that under such conditions a court of equity, disregarding the form 
and looking at the substance, should ignore the existence of subsidiary 
corporations that are mère puppets of the corporation that controls 
them. 

Next the complainant contends that : 

"Corporations hâve no right to transler thelr property and franchises by 
long-term leases and thus practically go eut of business without the unanimous 
consent of their stockholders, unless this is expressly provided for by statute 
at the time of the création of the corporation ; or, if the statnte Is enacted sub- 
séquent to the formation of the corporation, unless proper provision is made 
for ascertaining and paying to each dissenting stockholder the fair value of 
hia stock." 

This is the main proposition of law which complainant seeks to ap- 
ply to the facts of this case. 

The argument proceeds with the contention that the leases, there- 
fore, could properly be made only by the unanimous consent of ail 
the shareholders of the Traction Company, and that as there was no 
such unanimous consent, nor even a consent by a majority vote of the 
shareholders, and although ail the other shareholders in the Traction 
Company finally assented, the complainant, as a nonassenting share- 
holder, still has the right to object to a transaction which requires, 
but did not hâve, unanimous consent of ail shareholders. 

[1] It is impossible, however, to accept the contention that the nou- 
assent of a shareholder of the Traction Company should be given the 
same effect as the nouassent of a shareholder in each of the lëssor 
street railway companies. Neither as a matter of form nor as a mat- 
ter of substance can the complainant be regarded as a shareholder, or 
entitled to claim the rights of a shareholder in any one of the lessor 
companies. He is merely a shareholder in a corporate owner of ail 
the stock of the street railway corporations, each of which is still a 
distinct corporation whose individual existence cannot be ignored. 

The United Traction Company was organized under the laws of the 
State of New Jersey. Under its articles of incorporation it had no 
power to engage in the business of operating street railway companies 
in the state of New Jersey, in the state of Rhode Island, or elsewhere. ■ 
It derived no such authority from the Législature of the state of 
Rhode Island, and its only rights arose from its acquisition of the stock 



fi04 225 FEDBKAL REPORTER 

of the Street railway corporations. It had such rights as resulted from 
its ûwnership of the stock. 

The complainant contends that, though the Traction Compa^iy niay 
hâve been nominally and in form a holding company, investing and 
dealing in stocks and bonds, it was really and as matter of tact the 
owner and operator of the consohdated street railway properties of 
Providence and vicinity, and that the transaction was really a transf er 
of ail its property to the Securities Company, etc. We are asked to ig- 
nore the existence of the railway corporations and treat the case as if 
the leases were made directly by the Traction Company without the 
complainant's assent. Ail this is for the purpose of obviating the de- 
fendants' contention that the leases were made by unanimous consent 
of ail the shareholders of the railway corporations. 

[2] It is true that, when one corporation owns ail the stock of an- 
other corporation, the court may, in some instances and for some pur- 
poses, ignore the existence of the latter and treat the dominant com- 
pany as if it alone were the owner and operator of the business of the 
controlled corporation. To apply that principle hère, however, would 
be to raise very serious doubts as to complainant's rights. Only upon. 
the theory of the separate existence of the operating companies, and 
by ownership of their shares, has the Traction Company acquired any 
rights in respect to thèse operating companies. How far its owner- 
ship of shares in distinct corporations would justify it in managing the 
entire properties as if ail were directly owned by the Traction Company 
and merged in a single ownership and control ; whether the shares in 
any one of the street railway corporations could be voted by the Trac- 
tion Company as its sole shareholder, otherwise than in the separate 
interest of such corporation; whether consistently with the rights of 
the public the Traction Company, under its voting power as a share- 
holder, could manage one corporation or apply its income in the in- 
terest of, or for the benefit of, another of the street railway corpora- 
tions; whether, without authority from the Rhode Island Législa- 
ture, there could be a légal consolidation of thèse separate companies 
into a single operating company — are questions that might immediately 
arise, were we to ignore the existence of the separate corporations and 
treat the Traction Company as if it were in fact an owner dealing di- 
rectly with its own property. 

While a court of equity may look through form to substance, it 
cannot disregard forms prescribed by statute for securing corporate 
rights, nor give corporate rights to the Traction Company, or enlarge 
its corporate powers. 

Upon this bill to enforce the rights of a shareholder in this company 
we may assume for the purposes of the case the legality of the organi- 
zation of the United Traction Company, and of its acquisition of the 
stock of the street railway companies, and also its right to exercise the 
voting powers incident to its stock ownership. 

[3] By purchasing shares in the Traction Company, whose powers 
mcluded the holding of shares of stock, the complainant assented that 
the rights incidental to such stock ownership should be exercised by the 
Traction Company, either through its board of directors or through the 
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regular action of a majority of the shareholders. Unanimous consent 
of the shareholders of the Traction Company was clearly unnecessary 
to enable that corporation to do any act within its corporate purposes. 
The holding of sl^res of other corporations was defined in its articles 
of organization as one of such purposes. If it owned ail of the 
shares in any corporation,, it could, therefore, as such sole shareholder, 
assent to any disposition of the assets which would be valid with the 
assent of ail the shareholders. 

Even if there were any irregularity in the action of the Traction 
Company whereby it attempted to authorize the stock to be voted in 
f avor of the leases (and it is not clear that there was such irregularity), 
the action of the board of directors and the subséquent confirmation of 
the leases by ail but 400 out of 80,000 shares of the Traction Company, 
is suffîcient ground for now holding that the leases were validated by 
persons who had the right to authorize them, even against the dissent 
of a minority of the shareholders of the Traction Company. 

The complainant does not question the right of the Traction Com- 
pany under ordinary circumstances to vote the entire stock owned by 
it in each corporation, but does question its right to vote for the mak- 
ing of thèse leases. 

The action of the Traction Company in respect to thèse leases was 
not taken as the owner of the properties of the street railway corpora- 
tions. The Traction Company did not assume ownership, but merely 
exercised its rights as a shareholder, while recognizing the corporate 
independence of the différent street railway corporations and their 
separate ownership of the properties leased by them respectively. In 
fact, in view of the outstanding obligations secured by thèse varions 
properties, it is doubtf ul if any other course could hâve been taken. 

The attempt to identify the Traction Company with the operating 
companies, and thus to transform a dissenting shareholder of the Trac- 
tion Company into a dissenting shareholder in ail the operating com- 
panies, must be rejected as unsound. 

We may next consider whether the action of the Traction Company, 
in its capacity as a holding company, was such as to require unanimoiis 
consent of its stockholders. 

It is urged that the Traction Company practically voted itself out of 
business and tied up its assets so that it could no longer do business, and 
that this it could not do without unanimous consent of ail its share- 
holders. But is it true that the Traction Company practically voted it- 
self out of business? Its business was not the opération of street 
railways, but included the right to hold securities, whether bonds, mort- 
gages, debentures, notes, or shares of capital stock. Thèse are powers 
of the nature of those exercised by investment companies. 

It must be held, therefore, that af ter the exécution of the leases the 
Traction Company still continued to carry on a business for which it 
was organized. R. I. Hospital Trust Co. v. Rhodes, 37 R. I. 141, 159 
et seq., 161, 165, 91 Atl. 50. 

I find, as contended by the défendant, that the complainant, as a 
minority stockholder of the Traction Company, was possessed of no 
rights which were violated by the fact that the Traction Company 
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voted its shares of stock in the operating companies in favor of leas- 
ing the property and franchises of the operating companies to the 
Rhode Island Company without his consent. 

The allégations of the bill that complainant purchased his shares in 
the expectation that, with the increase of population and of the busi- 
ness of the Rhode Island corporations, the dividends of the United 
Traction Company would greatly increase, and in view of the prospec- 
tive, rather than of the présent, value of such investment, and the com- 
plaint that prospective values hâve been diverted, and complainant's 
expectations hâve thus been disappointed, do not, aid his case, since ail 
this does not aiïect the right of the Traction Company to make changes 
of investment, or even to dispose of its share holdings upon terms ac- 
ceptable to the directors or a majority of the shareholders. 

Tha:t the value of the complainant's shares was depreciated is not 
proved. On the contrary, the évidence shows that the market value 
of the shares was increased, and there is no évidence to support a fînd- 
ing that the intrinsic value of the assets of the Traction Company was 
in fact diminished. Nor does the complainant maintain his contention 
that the shareholders did not get in the increase of dividends from 4 
to 5 per cent., and in such security as was provided therefor, a benefit 
commensurate with what they parted with in the way of future possi- 
bilities. 

The contention that the transaction was unnecessary, that the Trac- 
tion Company might hâve obtained môney in other ways, and without 
parting with its prospects of increased receipts, becomes immaterial, 
since there is no charge of fraud, and no évidence sufficient to show an 
abuse of discrétion, or an attempt by a majority of the shareholders to 
profit at the expense of a minority. 

So far as the matter was one of business judgment and discrétion, 
falling within the scope of the corporate business of the Traction Com- 
pany, we cannot hère review it. The provisions for tentais, for caring 
for the varions obligations, and for the payment of dividends of 5 per 
cent, upon the shares of the Traction Company seem to be matters of 
this kind. It cannot be said that the matter of prospective increase did 
not enter at ail into this part of the bargain, or that it was wholly 
ignored in providing for 5 per cent, on the $8,000,000 of stock. 

[4] The prayer of the bill is in the alternative, that the défendants 
may be decreed to pay the complainant the f ull value of his 400 shares 
of stock as shown by an accounting, or in lieu thereof to issue to» him 
the same proportional part of ail the stock of the Securities Company 
that he holds in the Traction Company. 

The complainant, however, continued to receive dividends upon his 
shares at the rate of 5 per cent., as provided for in the lease transac- 
tion, and delayed filing his bill for 3 years and 1 1 months af ter the 
transactions of which he hère complains, 

There appeàrs to be no substantial reason why, so far as the stock 
is concemed, he should not be left in the same positiop that he vol- 
untarily assumed throughout this time. There is no need of compen- 
sating him for what he has not been deprived of, even on his own 
showing; nor is it necessary, in order to compensate him for his sup- 
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posed loss, that the défendants should be required to take over his 
stock. 

If the complainant considered himself entitled to terminate ail re- 
lations with the Traction Company, and to demand his distributive 
share of assets in return for a surrender of his stock, he should hâve 
proceeded with diligence to do so. His delay for so long a time, and 
his acceptance of benefits in the form of increased dividends, amount 
to an élection to retain his shares. 

The alternative prayer of the bill is that the respondents should is- 
sue to him the same proportion of shares in the Securities Company 
as he held in the Traction Company. 

The complainant, instead of asserting that he is unwilling to become 
a shareholder in the Rhode Island Securities Company, complains that 
the number of shares allotted to him, and which he has not applied 
for, is inadéquate. 

The theory that prospective profits properly belonging to the Trac- 
tion Company were taken over by the Securities Company, and can be 
followed into the hands of the Securities Company, and disintegrated 
from its assets derived from other sources, and returned to him in the 
form of additional shares of stock in the Securities Company, is wholly 
impractical. 

The offer to shareholders of the Traction Company of shares in the 
Securities Company was apparently by vi^ay of bonus, and was a col- 
latéral transaction. It did not enter into the leasing contracts made be- 
tween the operating railway companies and the lessee, the Rhode Is- 
land Company, nor form a part of the considération between lessor 
and lessee. The shares of the Securities Company were not to be- 
come assets of the Traction Company. 

The complainant argues that the rentals were clearly not fuU com- 
pensation for the leases, since the considération actually given included 
also a part of the Securities Company stock. But while the ofïer of 
those controlling the Securities Company to give to shareholders of 
the Traction Company a part of the large issue of its common stock 
may indicate a hope of increased income from the railway properties, 
with added capital, it afïords no sound reason for a betief that the 
Traction Company did not in fact get full considération for the exer- 
cise of its voting powers in favor of the leases. 

The proofs are entirely insufficient to show as a fact that the com- 
plainant has been wrongfully deprived of dividends, or of any real, as 
distinguished from spéculative, values. 

The only indication that there was any value in the assets of the 
Traction Company over and above the return it secured under the 
leasing arrangement is the fact that it was contemplated, after putting 
additional money into the properties, to issue an amount of shares of 
the Securities Company greatly in excess of any new capital con- 
tributed to the Securities Company; but, while the lease part of the 
transaction may be regarded as principally a business proposition, and 
there is considérable évidence in the record that it was on that basis 
approved by men of good character and sound financial judgment, on 
the other end of the transaction it is évident that the amounts of the 



608 225 FEDERAL REPORTER 

stock issues and of the bond issues were of an arbitrary and spécula- 
tive character. 

It would not be sensible, however, to say that the proposai to add a 
fourth story to this three-storied financial structure, and to issue a 
large block of stock, is évidence which could be accepted by a court 
of equity to support complainant's contention that he has been un- 
justly deprived of property of proven existence and of substantial 
value. The common stock in the Securities Company was not offered 
as based upon definite values, or as required to make up a différence 
between the actual values of the Traction Company's assets and what 
it was to receive through the leases. It represented at the time a share 
in a spéculative possibility. 

It is impossible for this court to say whether such share was or 
was not too small. It is impossible for this court to apportion be- 
tween the promoters of the Securities Company and the shareholders 
of the Traction Company the common stock of the Securities Com- 
pany. 

I am unable to see that the complainant has made out any case 
against the Traction Company. However just may be his criticisms 
of the mode of financing disclosed by this record, and.of this mingling 
of business and spéculation, he has, in my opinion, failed to show that 
the Traction Company exceeded its powers, abused his rights as a 
minority stockholder, or even that it rnade a bad bargain, having due 
regard to the interests of the shareholders. 

That there was a spéculative field of finance in which it might hâve 
got more does not prove that it did not get enough, even if others in 
that spéculative field did get more. 

Though the complainant has asked for more stock, he has consist- 
ently declined to accept the 100 shares of stock of the Securities Com- 
pany to which, under the allotment, he was entitled. Ordinarily, when 
shares are thus offered, provision is made for paying their value to 
one who refuses to accept them in kind. 

No proof has been presented which enables me to say what sum, 
if any, complainant should be entitled to in lieu of the 100 shares of 
Securities Company stock, though the suggestion is made that an al- 
lotment of shares has become impractical or impossible by reason of 
change of circumstances. 

At this time no more can be said, theref ore, than that the complain- 
ant seems to be entitled to such sum as will represent the value of 100 
shares of stock of the Rhode Island Securities Company. In case such 
valuation cannot be agreed upon by the parties, the amount thereof 
may be detemiined by further proceedings. 

A decree should provide for the payment on behalf of the Securi- 
ties Company of such sum as may be found just, and for a dismissal 
of the bill as to the défendant United Traction Company. 

Questions of costs reserved. 
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In re WILLIAM A. HARKIS STEAM ENGINE CO. 

In re BOTJRN. 

(District Court, D. Ehode Island. June 25, 1915.) 

No. 1450. 

Bankbuptct <S='346 — Claims — Peioeity — Taxes — Lessoe. 

Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (Comp. St. 1913, ? 
9648), glving priority to taxes legally due and owing by the bankrupt to 
the United States, state, county, or municlpality, does not entitle a 
landlord of tlie bankrupt, wliose lease requlred the bankrupt to pay ttie 
taxes, to priority for his claim for sucli taxes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 535 ; Dec. Dig. 
<©=»346.] 

In Bankruptcy. Proceedings against the William A. Harris Steam 
Engine Company. On pétition of A. O. Bourn to review an order of 
the référée. Order approved and affirmed, and pétition for review dis- 
missed. 

The report of Référée in Bankruptcy Nathan W. Littlefield was as 
f ollows : 
To ttie Honorable Artliur L. Brown, United States District Judge: 

Tbe underslgned, référée in bankruptcy for sald district, respectfully re- 
ports that in tlie course of the proceedings in said cause certain questions 
arose which are hereinafter more fuUy stated. 

The facta to which thèse questions relate are as follows: 

On the 6th day of April, 1915, Augustus O. Bourn, who was and Is the owner 
of certain real estate leased by sald bankrupt, filed a proof of claim, which was 
numbered 42 on the docket of claims in said cause, for the sum of $1,955.48. 
Said proof of claim Is herewith transnoitted. The considération stated in 
sald proof of claim is as follows: "Taxes assessed by the city of Providence 
on June 15, 1914, payable In October, 1914, against déponent as taxes upon 
premises occupied by sald' William A. Harris Steam Engine Company at 
corner of Park and Promenade streets, and which sald bankrupt, under the 
terms of its lease between déponent and it, promised to pay. Déponent here- 
by avers said claim for taxes is a preferred claim against bankrupt." 

On the 29th day of April, 1915, the trustée flled an objection to the allow- 
ance of said claim. Said objection is herewith transmitted. 

Said claim and objection thereto were set down for hearlng and heard upon 
the 3d day of May, 1915, and thereupon the référée entered the foUowlng 
order on the same day: '^he objection to the claim of Augustus O. Bourn 
as a claim entitled to priority coming on to be heard on this 3d day of May, 
A. D. 1915, and being argued by counsel, thereupon, upon considération there- 
of, it Is ordered, adjudged, and decreed that said claim be allowed as a 'Claim 
not entitled to priority, and in so far as sald claim is for a priority It Is hereby 
disallowed." Copies of said order were Immediately mailed to the counsel 
for the claimant and for the trustée. 

On the lOth day of May, 1915, Augustus O. Boum filed a pétition In the 
office of the référée, praying that the référée order the trustée to pay the 
taxes due as aforesaid to the city of Providence. 

Said pétition was set down for hearing on the 14th day of May, 1915, and 
thereupon, upon considération thereof, the following order was entered by 
the référée on the 26th day of May, 1915: "The pétition of Augustus O. 
Bourn, filed on the lOth day of May, 1915, praying that an order may be 
Issued to tbe trustée in bankruptcy of said estate to pay the taxes due to 
the city of Providence, coming on to be heard on the 14th day of May, A. D. 

4=»F*r otber cases see same topic & KET-NUMBBR In ail Key-Numbered Dlgests & Indexes 
225 F.— 39 



610 235 FEDERAL REPORTES 

1915, It Is ordered, adjudged, and deereed that sald pétition be denied and 
dismissed." 

On the 14tli day of May, 1915, sâld Augustus O. Boum flled a motion with 
the référée that he be allowed to withdravv the claim flled by him under 
date of April 6, 1915, whereby he claimed the sum of $1,955.48, the amount 
of taxes for the year 1914 upon the premises occupied by the bankrupt, due 
him as a preferred claim, and thereupon the référée entered the foUowing 
order on the 26th day of May, 1916: "The foregoing motion coming on to be 
heard on the 14th day of May, A. D. 1915, it Is ordered, adjudged, and deereed 
that said motion be and hereby is denied." 

On the 14th day of May, 1915, Augustus O. Boum also flled a motion praying 
that the référée amend tlae order ahd decree entered on May 3, 1915, dlsal- 
lowing said claim for taxes, by striking therefrom the words, "that said 
claim be allo\ved as a claim not entitled to priority," which motion was 
heard on the same day, and thereupon, upon considération thereof, the référée 
entered the foUowing order on May 26, 1915: "The foregoing motion coming 
on to be heard on the 14th day of May, A. D. 1915, it Is ordered, adjudged, 
and deereed that the same be, and hereby is, denied." 

It was admitted that the taxes on which said claim is based were assessed 
by the city of Providence as àlleged in the original proof of claim and also 
in the pétition for an order on the trustée to pay the amount of the taxes to 
the city of Providence. 

On the 19th day of Aprll, 1915, said Augustus O. Bourn flled a pétition 
with the référée setting forth that the receiver of the banlirupt estate and 
the trustée in bankruptcy had occupied the premises leased by him to the 
bankrupt from the 21st day of February, 1915, and that the trustée in bank- 
ruptcy was still occupying the same; that a reasonable and proper rental 
of the premises is the sum of $7,940.56 per year ; and praying that he be al- 
lowed from the estate the rent of said premises at said yearly rate for the 
perlod of time the same had been occupied by the said receiver and trustée 
and for the time the same may be so occupied. 

Said pétition came on ta be heard on the 26th day of April, 1915, at which 
time the foilowing items on which the claim of rent of $7,940.56 was based 
were presented to the référée by counsel for the claimant and in hls présence: 

Unpald taxes $1,875.06 

Insurance 228.00 

Interest on mortgage 2,117.50 

Cast payments called for by lease 3,100.00 

Estimated repairs.. 640.00 

Two of thèse Items were questloned by the trustée — the item for repairs, 
which was, for the purpose of estimatlng the amount of rent properly charge- 
able, fixed at $500, and the item of Ihtérest, which had been paid In advance 
and was not due, and on that basis the référée authorized and directed the 
trustée to pay to said Augustus O. BOurn the sum of $1,000 on account of 
rent accrued or to accrue for the use of the premises, without préjudice, how- 
ever, to the trustée or to the petltioner to claim a difterent amount as actu- 
ally due to said petltioner for the rent as aforesaid. The sum of $1,000 was 
paid by the trustée as rent of the premises to Mr. Bourn, which amount 
is somewhat larger than the amount of rent actually due for occupation by 
the receiver and trustée at the time of the hearlng on the basls aforesaid as 
in part a payment in advance. 

No question was made at that hearlng that the petltioner was ciaimlng the 
right to reçoive as a part of the rent of the premises a proportionate amount 
of the taxes for the year, and the amount actually paid did include a part 
of the taxes so assessed. 

No pétition for review of the referee's order dlsallowlng the original claim 
for taxes flled on April 6, 1915, was takeu within 10 days from the entry of 
the order thereon, or at any time sinoe then. The motion to wlthdraw said 
claim and the motion to amend same were flled after the expiration of 10 
days from the entry thereof. 

On May 28, 1915, the claimant flled a pétition for a review of the order of 
the référée entered on May 26, 1915, denying and dismissing the pétition of 
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Augustus O. Bourn filed on the lOth day of Mày, 1915, praying that an order 
mlght be issued to the trustée In bantruptcy to pay the taxes due to the clty 
of Providence. 

On the same date said Augustus O. Boum flled a pétition, for a review of 
the order entered by the référée on the 26th day of May, 1915, denying the 
motion of said Augustus O. Boum that he be allowed to withdraw the claim 
flled by Mm under date of April 6, 1915, wherein and whereby he claimed the 
sum pf $1,955.48, the amount of taxes for the year 1914 upon the premises 
owned by the said Augustus O. Boum and occupied by the bankrupt, as a 
preferred claim. 

On the same date said Augustus O. Boum flled a pétition for a review of 
the order entered by the référée on the 26th day of May, 1915, denying the 
motion of said Augustus O. Boum that the référée, amend the order and de- 
cree entered by him on the 14th day of May, 1915, denying the motion of 
said Augustus O. Bourn that the référée amend the order and decree entered 
by him on the 3d day of May, 1915, by strlklng out therefrom the words "that 
said claim be allowed as a claim not entitled to priqrity." 

Inasmueh as the questions raised by the various pétitions for review ail 
relate to the claim of Augustus 0. Bourn that he is entitled to hâve the taxea 
assessed upon the premises owned by him and leased by the bankmpt paid in 
fuU by the trustée in bankruptcy out of the assets of the estate, the référée 
Is of the opinion that the various pétitions should be Consolidated, and 
should be made the subject of one report. 

The principal question of law involved In thèse various pétitions is whether 
the owner of premises against which a tax has been levied can claim priority 
for the payment of such taxes out of assets of the bankmpt's estate. 

The clause of the lease upon which the claimant bases his claim to such 
priority is as follows: "(2) In addition to the rent payable at the times and 
In the manner aforesaid, the lessee shall also, from tlme to time during the 
term of this lease and ail extensions and renewals thereof, pay or cause to 
be paid ail taxes, water rates, and assessments of every description which 
may be payable either by the landlord or the tenant in respect of said premises 
and the buildings and improvements thereon." 

In support of this claim counsel for the claimant cited or referred to the 
following cases: Urquhart v. Brayton, 12 R. I. 169; Merriman v. Social Mfg. 
Oo., 12 H. I. 1T5 ; Munroe v. Firemen's Kelief Ass'n, 19 B, I. 363, 34 Atl. 149 ; 
Smith V. Union Ins. Co., 25 R. I. 260, 55 Atl. 715, 105 Am. St. Rep. 882; 
Gould V. United Traction Ass'n, 26 R. I. 142, 58 Atl. 624. 

AU thèse cases uphold the rlght of a third person to enforce a promise 
made by one person to another for the beneflt of said third person, although 
the considération does not move from said third person, and although he was 
not cognizant of the promise when it was made. 

The présent case does not seem to fall wlthln the scope of the doctrine 
announced by the cases cited. This is not a case where a third party Is seek- 
ing to enforce a promise made for his beneflt under an agreement to which he 
is not a party. The city of Providence is not a party to the lease, and the 
eity of Providence is not seeking to obtain any beneflt under the contract. 
Moreover, no évidence hasi been .offered that the city of Providence at any 
time has acceded to the promise made for its beneflt, or that the city of 
Providence, through its constituted authorities, has had any knowledge of 
such promise. 

In Blake v. Atlantic Nat. Bank, 33 R. I. 4.64^68, 82 Atl. 225, 39 L. R. A. 
(N.S.) 874, it is held that, until a person in whose favor such a promise la 
made acc-epts the new agreement and assents to its terms, such third person 
is not in a position to avail himSelf of any beneflt under the agreement. 
The court holds (33 B. I. page 468, 82 Atl. page 226 [39 L. R. A. (N. S.) 874]) 
that: 

"Before such accession on, his part, his right to inslst upon the performance 
of the promise in his favor may.be lost by revocation or release between the 
parties to the agreement or by the intervention of the rights of others. 
Wood V. Moriarty, 16 R. I. 201 [14 Atl. 855]. Such assent to be effective 
must be given before the bankruptcy of the promisor. 
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"Thls vlew Is In accord wîth the gênerai doctrine of the Rhode Island 
cases as to the position of the beneflciary under such promise before his 
assent to it. It also agrées with the great welght of authority that the in- 
Uebtedness of a bankrupt may net be increased in this manner after bank- 
ruptcy. In re Isaacs, 13 Fed. Cas. 148." 

It seems elear that, baulcruptcy hàving intervened and no assent havlng 
been shown 'to hâve been given by the dty of Providence before such bank- 
ruptcy, the clty of Providence could not enforce the promise contained in 
said lease against the trustée in bankraptcy. Such being the case, it follows 
that the clalmant cannot compel the trustée In bankruptcy to assume an obli- 
gation of the clalmant to the city of Providence vyhlch the city of Providence 
itself could not enforce. 

The doctrine of subrogation bas no application to this case. The clalmant 
does not occupy the position of a surety, indorser, or other person secondarily 
Uable for the payment of thèse taxes, and he vvould not be entitled to be 
subrogated to the right of the clty of Providence to coUect the taxes assessed 
against his property, even if the city of Providence, on the facts as they 
exist, had any rlght to collect said taxes from the trustée in bankruptcy. 

Moreover, the priorlty of payment given by section 64a of the Bankruptcy 
Act to taxes expressly limits such priorlty to taxes "legally due and owlng 
by the bankrupt to the United States, state, county or munlcipality." 

The fact that a party other than the bankrupt may also be liable for the 
payment of taxes by contract or by statute is not suificient to entltle such 
other party to priorlty of payment. In re Waller (D. C.) 15 Am. Bankr. B. 
753, 142 Fed. 883 ; Ih re Wyomlng Valley Ice Co. (D. C.) 16 Am. Bankr. R. 
5&4, 145 Fed. 267. 

Section 64a bas been and should be strictly eonstrued, and its benefit should 
not be extended to a creditor other than the municipality to v^tilch the tax 
is due and owing by the bankrupt. In re Broom (D. 0.) 10 Am. Bankr. R. 
427, 123 Fed. 639; In re Veitch et al. (D. C.) * Am. Bankr. R. 112, 101 
Fed. 251 ; lu re Hollenfeltz (D. 0.) 2 Am. Bankr. R. 499, 94 Fed. 629 ; In re 
Parker, Fed. Cas. No. 10,719. 

If the référée Is correct in his interprétation of the law on thèse points, ail 
the other questions involved in the various pétitions are of no conséquence. 
However, the référée is of the opinion that the filing of the original proof 
of claim by the i)etitlouer on the 6th day of April, 1915, and the submission 
of the question of the right of the clalmant to priorlty to the décision of the 
référée, and the failure of the clalmant to file a pétition for review of the 
referee's décision denying prlority to his claim, precluded the clalmant from 
agaln attempting to litigate the same question on the second pétition flled on 
the lOth day of May, 1915, asking for an order on the trustée in bankruptcy 
to pay the amouut of the taxes,' the question Involved being precisely the 
same in both cases. 

The référée was unable to flnd any ground for modlfylng his order upon the 
original claim as prayed for by the claimant When a claim is submltted 
for a certain amount of indebtedness, and priorlty is clalmed for the same, 
and a hearlng is had upon the claim, and an order and decree thereon eutered, 
there would seem to be no reason for permitting the décision on such claim to 
be spllt into two parts and Utigated as two separate and independent ques- 
tions. 

No authority for such a proposition haa been presented to or discovered 
by the référée. 

Herewith are transmitted: 

Proof of claim of Augustus O. Boum for the sum of $1,955.48, filed 
April 6, 1915. 

Objection of trustée to same, flled April 29, 1915. 

Order disallowlng said claim as to priorlty, filed May 3, 1915. 

Pétition for order on trustée to pay taxes, filed May 10, 1915. 

Order denying said pétition, filed May 26, 1915. 

Motion to withdraw claim, filed May 14, 1915, and order thereon, flled 
May 26, 1915. 

Motion to amend order of May 3, 1915, flled May 14, 1915, and order 
thereon, filed May 26, 1915. 
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Pétition for allowance of rent, flled April 19, 1915, and order thereon, flled 
April 26, 1915. 

Pétition for review of order o£ May 26, 1915, denying pétition for order 
to pay taxes, flled May 28, 1915. 

Pétition for review of order of May 26, 1915, denying motion to withdraw 
clalm, filed May 28, 1915. 

Pétition for review of order of May 26, 1915, denying motion to amend 
order, flled May 28, 1915. 

KespectfuUy submitted, 

Nathan W. Littlefield, Référée in Bankruptcy. 

Barney & Lee, of Providence, R. L, for claimant. 
Edwards & Angell, of Providence, R. L, opposed. 

BROWN, District Judge. The opinion of the référée fully and 
carefully considers the principal question of the petitioner's right to 
priority under section 64a of the Bankruptcy Act. As I agrée with 
his conclusion and reasoning upon this point, it becomes unnecessary 
to consider the other points that hâve been argued. 

The order of the référée is approved and affirmed. 

The pétition for review is dismissed. 



THORBURN v. GATES. 
(District Court, S. D. New York. July IT, 1915.) 

1. Monopolies <g=528 — Anti-Tbust Act— Civil Actions— Sebvicb— Venue. 

The provision in Anti-Trust Act July 2, 1890, c. 647, § 7, 26 Stat. 210 
(Comp. St 1913, i 8829), that any person injured In his business or prop- 
erty by any other person or corporation, by reason of anything forbidden 
or declared unlawful by the act, may sue therefor in any Circuit Court 
In the district in which défendant résides or Is found, merely removes the 
exlsting limitations on the venue of actions between diverse citizens, and 
permlts plaintlfif to sue défendant wherever he can serve défendant with 
process good where executed. 

[Ed. Note. — For other cases, see Monopolles, Cent Dig. § 18; De& Dlg. 
®=28.] 

2. EXECUTOES AND ADMINISTBATOKS «©=5025 FOKBIGN EXECDTOB— BlGHT TO 

Sue. 

An executor may not, in the absence of statute authorizing It, be sued 
outsîde of the state grantlng his letters. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dlg. §§ 2344-2349 ; Dec. Dlg. ®=525.] 

3. ExEctncoES and Administeatoes (®=>1 — Natube of Pkoceedings — "Execu- 

TOE." 

The subject of administration of estâtes of décèdent Is In rem, and an 
"executor" Is only an oflicial charged with the dutles of management and 
distribution, regardless of whether he is vested with title, or whether the 
obligation to pay debts Is Personal. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 1% ; Dec. Dig. <®=1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Executor.] 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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4. CONSTITUTIONAL I/AW <&=5305 — DUE PBOCESS Or LaW— JtJRÏSDICTION OF FeD- 

EBAL COTJETS. 

A State may, as to goods within Its own jurisdiction, provide tbat a 
foreign executor shall be its own représentative, and that process served 
on him within its borders shall be effective to détermine the disposition 
of such goods; but sdnce the fourteenth amendaient a jurisdiction con- 
flicting with the exclusive authorlty of the state appolntlng the executor 
should be disregarded at the outset, at least in a fédéral court. 

[Ed. Note. — For other cases, see Oonstitutional Law, Cent. Dig. §§ 925- 
927 ; Dec. Dig. <S=j305.] 

5. CoNSTtTUTIONAL LiAW <S=>48 — CONSTBUCTION OF StATUTES— CONSTKDCTION 

IN Favoe op Validity. 

Where a statute may be so construed as wlll render It valld, such con- 
struction should be adopted. 

[Ed. Note. — For other cases, see Oonstitutional Law, Cent. Dig. S 46; 
Dec. Dig. i©=48.] 

6. ExEcuTOBS AND Administratoes <S=5525 — Actions Against FoBœiON Execu- 

TOBS— JXJRISDICTION— StaTTJTOEY PROVISIONS. 

Code Civ. Proc. N. Y. § 1836a, providlng that a foreign executor may be 
sued in any court in the state in his capacity of executor under like restric- 
tions as a nonresident may be sued, must be construed asi opening the 
courts of New York to sults against foreign executors in cases where the 
law of the domlciliary state allows it 

[Ed. Note, — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2344-2349 ; Dec. Dig. <@=525.] 

7. BxEcuTOBs AND Administratobs <S==>525— ACTIONS Against Foreign Execu- 

tor— Jurisdiction OF FEDERAL C'OURT. 

In an action at law under Anti-Trust Aet, § 7, brought against the ex- 
ecutrix of decedents jolntly charged wlth the wrongful acts resultlng in 
damage to plaintiff, service of summons on the executrix, a résident of 
Texas and appointed by the proper court of Texas, whlch was the resi- 
deûce and cltizenshlp of the decedents, made while she was soioumùig 
in New York, Is not authorized by Code Civ. Proc. N. Y. § 1836a, author- 
Izing a foreign executor to be sued in like manner and under llke re- 
strictions as a nonresident may be sued. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2344-2349; Dec. Dig. ®=a525.] 

At Law. Action by Robert H. Thorburn against Déliera R. Gates, 
as executrix. On motion to quash service of summons. Granted. 

Motion to quash the service of a summons in an action at lawr under 
section 7 of the Sherman Act. The défendant is executrix of two de- 
ceased persons, who are charged jointly with the wrongful acts which 
resulted in damage to the plaintiff. She is a résident of Texas. The 
two decedents were Texans by résidence and citizenship. She was ap- 
pointed executrix by the proper Texas courts, who had probated the 
wills and are assuming administration of the two décèdent estâtes. 
The summons was served in New York while the défendant was actu- 
ally sojourning there. Section 1836a of the Code of Civil Procédure of 
New York îs as f ollows : 

"An executor or admlnistrator duly appointed in any other state, territory 
or district of the United States or in any foreign country may sue or be 
sued in any court in this state in his capacity of executor or administrator 
in like manner and under like restrictions as a nonresident may sue or be 
sued, if, wlthln twenty days after any such executor or admlnistrator shall 
commence, or appear in, any action or proceeding in any court in thls 

Ê=»For other cases see same toplo & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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State or wlthin twenty days after he shall be required or dlrected by summons 
or otherwise to appear therein, there shall be flled in the office of the clerk of 
the court, in whlch such action or proceeding shall be brought or be pending, 
a copy of the letters testamentary or letters of administration issued to sucb 
executor or administrator duly authentlcated as prescribed by section 2704 of 
the code of civil procédure ; in default whereof ail proceedings in such action 
or proceeding may be stayed until such duly authenticated copy of such let- 
ters shall be so flled." 

Franklin W. M. Cutcheon and A. L. Humes, both of New York 
City, for the motion. 
John S. Wise, Jr., of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] Section 7 of the Sherman Act, in providing that the de- 
fendant may be served where "found," did not intend to extend the 
scope of the process of this court. It meant to remove the existing 
limitations upon the venue of actions between diverse citizens and to 
permit the plaintiff to sue the défendant wherever he could catch him 
with a process good where it was executed. In this respect it differs 
from the provisions of the Clayton Act (Act Oct. 15, 1914, c. 321) § 
12, 38 Stat. 736, which gives a wider scope to the process itself. The 
validity of the service of this process, therefore, gains nothing from 
the f act that the action arises under section 7 of the Sherman Act, but 
is to be judged quite as though it had been an ordinary civil action be- 
f ore the venue of suits between diverse citizens had been limited to the 
districts of the parties' résidence. 

[2] Everybody agrées that without the aid of a statute a foreign 
executor might not be sued outside of the territory of the sovereign 
who granted his letters. This was already so well established in 1841 
that Mr. Justice Story thought it unnecessary to cite much authority 
upon the point. Vaughan v. Northrup, 15 Pet. 1, 5, 10 L. Ed. 639; 
Lewis v. Parrish, 115 Fed. 285, 53 C. C. A. 77. The doctrine implies 
that the dévolution of both rights and obligations, effected by the de- 
cedent's appointment and the grant of letters, is not regarded as in- 
tended for more than purposes of local administration and distribution. 
A gift causa mortis, a spécifie bequest after assent by the executor, an 
inherited freehold, a devise, each of thèse gives a title which will be 
recognized in other jurisdictions, because they are intended to hâve 
such an effect where they occur, and other states recognize the légal 
results within their own borders of what bas taken place elsewhere. 
Such might hâve been equally well the view taken of the rights or ob- 
ligations of the executor. As hgeres factus of the Roman law, from 
whom he is descended, he might hâve had the same status as the heir 
at law actually obtained, and the title and obligation cast upon him 
might hâve been regarded as effecting a substitution to be recognized 
every where. Indeed, the executor has title, and the judgment against 
him was always regarded as personal (Stacy v. Thrasher, 6 How. 44, 
60, 12 L. Ed. ZZ7), even though the executor had the défense of plene 
administravit, and though his actual liability was upon the theory that 
he had assets in his hands, or had committed a devastavit. Had it not 
been for the interposition of the ordinary, it is possible that an execu- 
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tor might hâve become an heir somewhat as the heir at law ; but sînce 
the Ordinary assumed always to grant letters of administration, the 
whole exécution of the office became in some sensé a public duty, final- 
ly conceived as resting whoUy in the hands of the state which first 
undertook it. The unwillingness of other states to entertain such 
suits seems to be explicable only upon this interprétation of the grant 
of letters. 

[3, 4] I therefore regard the doctrine as having for its necessary 
corollary that the whole subject of administration is in rem (Jefïerson 
V. Beall, 117 Ala. 436, 23 South. 44, 67 Am. St Rep. 177), and that 
the executor is only an officiai charged with the duties of management 
and distribution, regardless of whether he be vested with title or 
whether the obligation to pay debts be personal. Thèse are perhaps 
concessions to his historical évolution, which hâve now ceased to indi- 
cate existing notions. Section 1836a of the Code of Civil Procédure 
of New York must be read in the light of thèse gênerai ideas regarding 
the status of executors. No doubt the state of New York, as respects 
goods situated within its own jurisdiction, might provide that an exec- 
utor appointed elsewhere should be its own représentative, and that 
process served upon him within its ownborders should be effective to 
détermine the disposition of ail such goods. Stacy v. Thrasher, supra ; 
McLean v. Meek, 18 How. 16, 15 L. Ed. 277. Yet if it attempted to 
go further than this, to take any steps towards the disposition of de- 
cedent's goods situated elsewhere and under the existing administra- 
tion of another state, it would violate the common under standing re- 
specting such matters and expose itself to the disregard of its judg- 
ments by the state which had appointed the executor and assumed the 
direction of his officiai conduct. Moreover, since the fourteenth 
amendment, the assumption of such a jurisdiction which conflicted 
with the exclusive authority of another state over a matter within its 
jurisdiction would itself be disregarded at the outset, at least in a 
fédéral court ; nor would the executor be left to the assertion of the 
invalidity of such proceedings, when it was presented for exécution or 
as évidence. Pennoyer v. Ne£f, 95 Û. S. 714, 24 L. Ed. 565 ; Dewey 
V. Des Moines, 173 U. S. 193, 19 Sup. Ct. 379, 43 L. Ed. 665; Goldey 
v. Morning News, 156 U. S. 518, 15 S'up. Ct. 559, 39 L. Ed. 517. 

[5, 6] Section 1836a may be construed as intended for no more than 
to open the courts of the state to litigation in those cases where the 
law of the state appointing the executor authorized a foreign action ; 
but in that case the validity of the process would be whoUy dépendent 
upon a condition of the law of Texas, which does not in fact exist. 
In so far, however, as without the authority of Texas, New York 
should attempt to adjust the obligations of the executor as such, and 
to make any final détermination of his obligations in the distribution 
of assets already in process of administration in Texas, its act would 
necessarily be brutum fulmen in its resuit, and unconstitutional in its 
inception. Nor, indeed, is it in this instance possible to construe the 
section as intended to affect only goods now or hereafter within the 
jurisdiction of New York, as suggested above, because the language of 
the act is not apt to express such a distinction, and, in the absence of 
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some authoritative interprétation by the Court of Appeals of New York 
to that effect, no such construction should be placed upon it. Since, 
however, an interprétation may be placed upon the statute which is 
consonant with its constitutionality, that interprétation should be chos- 
en, and the statute read only as opening the courts of New York to 
suits against executors in those cases where the law of the domiciliary 
State allows it. 

[7] I hâve found only one décision upon such a statute, and that is 
the case of Craig v. Toledo, Ann Arbor & North Michigan R. R. Co., 
2 Ohio N. P. 64, which is to the contrary. However, this décision does 
not pass upon the validity of the act in respect of its extraterritorial 
effect, but only goes so far as to hold that the state might détermine in 
what cases a foreign executor might be sued, leaving for further dé- 
termination the extent to which the judgment would be effective. 
That may well be true in Ohio ; yet, as I bave said, I hardly think that 
it can be supposed in the case of the New York Code, which contains 
full provisions for ancillary administration, that the suit authorized 
against foreign executors under section 1836a was only intended as an 
incident to ancillary administration. In any case I do not feel dis- 
posed to follow that case, if it is to be interpreted more broadly. 

Two objections may be raised to this disposition of the motion: 
First, it may be suggested that a fédéral court does assume jurisdiction 
over the détermination of suits against executors, though it will leave 
to the state courts of probate the actual en forcements of the decrees 
which resuit. In answer it must be remembered that a fédéral court 
is not the' court of an independent state, and that in any event it does 
not atterript to obtain jurisdiction outside of the state in which the 
executor is appointed. The Constitution, in giving to fédéral courts 
jurisdiction over controversies between diverse citizens by sovereign 
power, gives an authority pro tanto over domestic administration which 
does not exist between independent states. It might, indeed, bave 
gone further and made effective its own decrees, assuming the total ad- 
ministration of decedents' estâtes, except for the fact that this might 
involve purely domestic matters, and perhaps because it had no ma- 
chinery. 

The second supposed difficulty is practical, and arises f rom the fact 
that an absentée executor might remain inaccessible to the control of 
the state which appointed him. This question, however, goes only to 
the power of the state, which bas assumed administration of the de- 
cedent's assets, to secure an efficient administration, and cannot be the 
excuse for the assumption by another state of those functions. I do 
not forgét those cases where the executor, having assets in his posses- 
sion, has repudiated the authority of his own state and taken them out 
of its power. Bergmann v. Lord, 194 N. Y. 70, 77, 86 N. E. 828; 
Lewis v. Parrish, 115 Fed. 285, 53 C. C. A. 77. Those cases are to be 
interpreted upon the theory that the executor, having abandoned his 
obligations and being disposed to assume mère personal dominion 
over the assets, is lost to the state which originally assumed juris- 
diction, and ceases to be effectively subject to any law. He becomes, as 
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it were, an outlaw, who may be brought to account and compelled to 
do justice personally wherever he may be found. 

I bave assumed throughout that section 1836a of the Code of Civil 
Procédure may give jurisdiction to a fédéral court. This question need 
not be decided, because, even assuming it to be determined in the plain- 
tiflf's f avor, it will not serve to protect the process hère in question. 

Motion to quash is granted. 



In re H. B. HOLLINS & CO. 

Ex parte NATIONAL BANK FtJIl DEUTSCHIiAND 

(District Court, S. D. New York. AprU 14, 1915.) 

1. Sl-'UROGATION <S=»7— RiGHTS OF SUEETT AGAINST PRINCIPAL. 

Where the principal debtor gives collaterals to tlie creditor on tlie under- 
standing tliat tliey shall be used to tlie extent of any deflciency of the 
collaterals of the surety, the Sïirety, though making full payment through 
the creditor's seizure of his collaterals, may not hâve recourse to the 
principal's collaterals. 

[Ed. Note.— For other cases, see Subrogation, Cent. Dlg. §§ 17, 18, 21-29, 
58, 77, 83, 92 ; Dec. Dig. <®=>7.] 

2. Exchanges <S=>7 — Peopebty in Seat — Régulations. 

A Beat in a Stock Excliange, under the constitution of whlch ail mem- 
bers haye recourse to its sale value according to the décisions of the 
committee on admissions, is a pledge to such members as may be credi- 
tors, the terms of whlch are found in the décision of the committee, and 
it may insist that members shall exhaust their recourse to ail coliaterals 
actually available before any claim on the proceeds of the seat will be 
allowed. 

[Ed. Note. — For other cases, see Exchanges, Cent. Dig. §§ S-10; Dec. 
Dig. <S=>7.] 

S. Maeshalinq Assets and Secukities ®=»3 — Geounds — Natueb of Olaims. 

A member of a Stock Bxchange, under the constitution of which ail 
members had recourse to the sale value of a seat therein according to 
décisions of the committee on admissions, was a creditor of a bankrupt 
member of the exchange, and had as collatéral corpoi'ate stock which 
the bankrupt had purchased for another creditor not a member of the 
exchange. The creditor member sold the stock as collatéral for a sum 
in excess of the debt due. Held, that the creditor member did not hâve 
two funds, tlie collaterals and the seat, to which it had indiffèrent re- 
course, and the uonmember creditor as to the corporate stock could only 
recover the proceeds on the sale of the collaterals whlch exceeded the 
amount due the créditer member. 

[Ed. Note. — For other cases, see Marshaling Assets and Securities, Cent. 
Dig. §§ 2, 3; Dec. Dig. ®=>3.] 

4. Bankeuptcy <S=474 — Maeshaling Assets — Peooeedings — Costs. 

A proceeding by a creditor of a bankrupt to recover the surplus cm a 
sale of corporate stock held as collatéral by another creditor of the 
bankrupt, and sold for the payment of his claim, and to recover the pro- 
ceeds of a sale of the bankrupt's Stock Exchange seat, on the theory that 
it lias been subrogated to the claim of the latter creditor thereto, is not 
a part of the dlstributioii of the bankrupt's estate between creditors, and 
on the bankrupt assenting to the claim of the petltioning creditor, the pe- 
titloning creditor is chargeable with costs, but otherwise no costs will 
be taxed, and the petltioning creditor is also llable for disbursements 

®=5For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgest» & Indexes 
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oceasloned by the contest over the proceeds of the seat, and tbe bank- 
rupt is liable for so mucli as were oceasloned by the contest over the sur- 
plus. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-884; 
Dec. Dig. ®=»474.] 

In Bankruptcy. In the matter of Harry B. Hollins & Co., bank- 
rupts. Pétition by the National Bank fiir Deutschland, to impress 
lien on proceeds of a stock exchange seat. Report of spécial master, 
determining the rights of the bank and Nicholâs & Co., a creditor of 
the bankrupt, confirmed. 

H. B. Hollins & Co. were bankera and brokers In the dty of New York. 
They were members of the New York Stock Exchange through the ownership 
of a Stock Bxchange seat held in the name of Busch, one of their firm, as 
board niember. H. B. Hollins & Co. subscrlbed to ail the articles of the con- 
stitution of the New York Stock Exchange, and held thelr seat subjeet thereto 
and incumbered with numerous conditions when purchased. 

A pétition In bankruptcy was flled agalnst H. B. Hollins & Co. (and the part- 
ners indivadually) on November 13, 1913. There was no adjudication, a com- 
position having been confirmed wlthout préjudice to pending réclamation 
proceedings. The Stock Exchange seat In question was sold, and the net 
proceeds, amounting to $37,616.95, were paid over to the receiver, who holds the 
same subjeet to the détermination of this court. 

The facts are briefly as follows: Prior to the filing of the pétition in bank- 
ruptcy herein, the National Bank fiir Deutschland did business with H. B. 
Hollins & Co. It had two aecounts, one account which was conducted hère, 
and the other account which was conducted in Germany. The transactions 
which are the subjeet of this proceeding were had in connection with the 
New York account. The forelgn account is only important in this proceeding 
by reason of the fact that at the time of the filing of the pétition in bank- 
ruptcy it showed a crédit In favor of the National Bank fiir Deutschland in 
the sum of $26,490.96, which is applicable against the débit balance In thei 
New York account, as hereinafter shown. On the 7th day of November, 1913, 
H. B. Hollins & Co. purchased for the National Bank fur Deutschland 300 
shares of Canadian Pacific stock, and thereafter, for and on account ol! 
said purchase, recelved the following certificates of said Canadian Padflo 
stock: Certificates Nos. T-133868, T-134315, T-134297, and T-133860, each for 

5 shares; Nos. 387693, 388059, 387962, 389404, and 387840, each for 10 shares; 
Nos. 4983, 4739, and 4505, each for 25 shares ; No. 175780, for 54 shares ; No. 
57647, for 100 shares ; and No. 35082 for 1 share. Thereafter and on the lOth 
day of November, 1913, H. B. Hollins & Co. dellvered 250 shares of Canadian 
Pacific stock, together with other shares of stock, to H. I. Nicholâs & Ca, a 
Stock Exchange firm, as security for a loan of $77,360.94 (including Interest 
and other charges) made by said H. I. Nicholâs & Co. to said H. B. Hollins & 
Co. The numbers of the certificates of the said Canadian Pacific stock so de- 
llvered are as follows: Certificates Nos. 388059 and 387962, each for 10 shares; 
Nos. 4983, 4739, and 4505, each for 25 shares; No. 175780 for 54 shares; Na 
57647 for 100 shares ; No. 35082 for 1 share. Thèse are Identifled as the prop- 
erty of the clalmant. At the time of the filing of the pétition in bankruptcy the 
said H. I. Nicholâs & Co. held 350 shares of Canadian Pacific stock, as security 
for said loan. The addltional 100 shares were carried by Hollins & Co. for 
another customer's account. At the time of the filing of the pétition In bank- 
ruptcy herein, H. I. Nicholâs & Co. as members of the New York Stock Bx- 
change, could bave flled a clalm with the Committee on Admissions against 
the seat standing in the name of Brltton H. Busch, a member of the firm of 
H. B. Hollins & Co., arlslng out of the loan of $77,360.94 theretofore made by 
said Nicholâs & Co. ta said H. B. Hollins & Co. as aforesald. H. I. Nicholâs 

6 Co. did not file a claim against the Stock Exchange seat of H. B. Hollins 
& Co., but sold the securlties pledged with them as collatéral, Including 250 
shares of Canadian Pacific stock clîdmed by the National Bank fiir Deutseh- 

^:s>For other cases see aame topic & KBY-NUMBBR in ail Key-Numbered Olgests te Indexe* 
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land, thus Uquldatlng their loan in full. The amount realîzed on sald se- 
curltles was $78,271.13, the amount due on the loan, with. Interest, at sald 
time, being $77,448.76. Nicholas & Co. thereupon turned over the balance La 
their hands, to wit, the sum of $822.37, to the recelver herein. 

Edwin D. Hays, of New York City, for petitioner. 

William C. Armstrong, of New York City, for alleged bankrupts. 

LEARNED HAND, District Jiidge. In subrogation the surety 
who has paid the debt has only the same rights against the principal, 
as the créditer himself would hâve had. If the principal had given 
collaterals to the creditor, clearly those must be deemed to be specifical- 
ly so devoted, and the surety may treat them as collaterals in his 
favor just as the principal might hâve done. If, on the contrary, the 
only collaterals are those of the surety himself, then although the 
creditor has applied thèse on the debt, the surety must take his place 
along with the other creditors of the principal, just as the creditor 
himself would hâve had to do without the surety's collaterals. 

[1] Ail thèse statements are obvions and too elementary to need 
citation. The question at bar is a little différent, because hère the prin- 
cipal is in the position of one who has given collaterals to the creditor, 
but upon the understanding that they shall be used to the extent of any 
deficiency of the surety's collaterals. The resuit of this arrangement 
is that the creditor has by hypothesis no recourse whatever to the prin- 
cipal's collaterals until after the surety's hâve been exhausted. In con- 
séquence, if the surety upon making full payment through the creditor's 
seizure of his own collaterals attempts by right of subrogation in turn 
to seize the principars collaterals, he is met at once by the difficulty 
that it was a condition précèdent to the creditor's right of recourse 
to the principal's collaterals that the surety's collaterals should prove 
déficient, and that this necessarily precludes the surety from ever 
standing; in the creditor's rights, which he may do only after he has 
paid the full debt. In other words, the principal has secured the 
creditor's debt only to the extent of the surety's deficiency, and ob- 
viously the surety, who must pay the debt to obtain the right of sub- 
rogation, by the very act of payment prevents the occurrence of the 
condition upon which alotie the creditor could hâve had recourse to 
the security. 

[2] The only questionable thingabout this in the case at bar is the 
assumed analogy between a seat in the Stock Exchange and the pledge 
of the principal's collaterals against any deficiency in the surety's col- 
laterals. Strictly speaking, the seat is not pledged àt ail; it bécomes 
a collatéral only in the sensé that by the constitution of the Stock Ex- 
change ail members hâve recourse to its sale value according to the dé- 
cisions of the committee on admissions. This is nevertheless in every 
sensé a pledge of the seat to such members as may be creditors, the 
terms of the pledge to be found only in the décision of the committee 
so far as they may be légal. What rights hâve members under the 
constitution of the Stock Exchange against thèse proceeds ? Their 
rights, like the owner's pledge to them, are measured by the rules 
01 the Exchange and the décision of the committee. Now it is quite 
■plain that the committee has povver, if it will, to insist that the members 
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cxhaust their recourse to ail collaterals actually available before tîie 
committee must itself recognize any daim upon the proceeds. There 
is nothing arbitrary or unjust in this, nothing which a court would 
try to control. It is true that the resuit may be to turn over to the 
member or his estate a residue which will be divided among gênerai 
creditors, but there is no inequity in that, because if the seat be not 
pledged against the whole debts of members, regardless of their other 
security, they hâve no superior equity to gênerai creditors, whose losses 
are as real as theirs. To succeed, the surety must beg the question by 
assuming that the seat is pledged generally to ail members. 

Now it may be that the committee would recognize the rights of 
members before they had exhausted their collaterals, but, if so, it would 
be nothing to the point. We are concerned only with the rights of 
members, and if they could not hâve compelled the committee to pay 
them regardless of their other security, no merely voluntary conces- 
sions of the committee will avail them. Certainly no one can say that 
they could hâve compelled the committee to pay them dividends to 
the loss of unsecured members, as would hâve happened in the case 
at bar. 

[3] Therefore, I agrée with the learned spécial master that there 
were not two f unds to which Nicholas & Co. had recourse, and that the 
Tule does not apply which the petitioner invokes. 

As to the balance of the sale price of the securities I can see no 
reason why the petitioner should not hâve it, and an order will be en- 
tered awarding that proportion of the balance, $822.37, which the value 
of the petitioner's securities as sold bore to the total value of ail cus- 
tomer's securities sold by Nicholas & Co. 

[4] Respecting costs, I hâve always regarded thèse proceedings 
as inter partes, and not in any sensé a part of the distribution of the 
estate between creditors. Had the alleged bankrupts assented to the 
petitioner's claim to the balance, I should hâve charged it with costs. 
As it is, I shall award no costs. As to disbursements, the petitioner 
will pay so much as were occasioned by the contest over the proceeds 
of the Stock Exchange seat, the alleged bankrupts so much as were 
occasioned by the contest over the balance. The latter is probably 
too trivial for the trouble of ascertainment ; if so, the petitioner will 
pay ail disbursements. 

Report confirmed. 
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J. H. DAT OO. V. MOUNTAIN CITY HHLL CO. et al. 

(District Court, E. D. Tennessee, S. D. July 23, 1915.) 

No. 10. 

1. COTJRTS ®=»351— Equitt Rxjles— Discoveby— Mattbes of Inquiby— "Ad- 

VERSAEY." 

Eqoity rule 58 (188 Fed. xxxiv, 115 C. C. A. xxxiv), provlding that plain- 
tifi', within 21 days after flling the bill, and défendant, within 21 days aft- 
er joinder of issue, and eitlier party ttereafter by leave or court, may file 
interrogatorles for discovery by the opposite party of facts and documents 
material to tlie support or défense of th.e cause, and that the court may 
make ail orders appropriate to enf orce answers or to efCect the inspection 
or production of documents in the possession of either party, and contaiu- 
ing eTiderice material to the cause of action or défense of hls "adversary," 
that is, the Interrogating party, merely changes the procédure in référ- 
ence to obtaining dlscovery, and eacteads the right to défendant, as well 
as plaintifC, but does not extend the rlght to either beyoud tue matters re- 
lating to his own ground of action or défense, though if they do relate 
thereto, he is not deprived of right of dlscovery thereof because they also 
pertaln to the case of the other party. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=»351.] 

2. Courts (S=»351 — Equitt Rules— Discovery— Mattees or Inquibt— Matk- 

BiAL Facis. 

Under equity rule 58 (198 Fed. xxxlv, 115 O. O. A. xxxiv), providing for 
discpvery "of facts and documents material to the support or défense of 
the cause," it must be llmited to an inquiry as to material facts, and does 
not extend to a disclosure of évidence, or of facts which merely tend to 
prove the material facts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=>351.] 

In Equity. Bill by the J. H. Day Company against the Mountain 
City Mill Company and others, for alleged infringement of patent. 
Written interrogatories filed by défendants after answer, for discovery 
by plaintiff. On objections thereto filed by plaintifï. Objections sus- 
tained. 

James L. Hopkins, of St. Louis, Mo., and Cooke, Swaney & Hope, 
of Chattanooga, Tenn., for plaintifï. 

Watkins & Watkins, of Chattanooga, Tenn., and Emery, Booth, Jan- 
ney & Vamey, of Boston, Mass., for défendants. 

SANFORD, District Judge. The 58th Equity Rule, promulgated 
by the Suprême Court in 1912 (198 Fed. xxxiv, 115 C. C. A. xxxiv) 
provides that: 

"The plaintiff at any tlme after flling the bill and not later than twenty-one 
days after the joinder of issiue, and the défendant at any time after flling hls 
ansvcer and not later than twenty-one days after the joinder of issue, and ei- 
ther party at any time thereafter by leave of the court or judge, may file 
interrogatorles in writing for the discovery by the opposite party or parties 
of facts and documents material to the support or défense of the cause. 
• » * The court or judge, upon motion and reasonable notice, may make 
ail such orders as may be appropriate to enforce answers to interrogatories 
or to effect the Inspection or production of documents in the possession of 
either party and containing évidence material to the cause of action or dé- 
fense of his adversary." 

^=>For other cases sea same topic & KET-NUMBBÎR In ail Key-Numbered Dlgests & Indexes 
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[ 1 ] Prior to the adoption of this rule it was well settled that a cOm- 
plainant was entilled to a discovery of such facts and documents only 
as would aid in the maintenance of his ovm title or cause of action, and 
not to matters that relatëd exclusively to the defendant's title or ground 
of défense ; and that interrogatories which went beyond this and sought 
a disclosure of the defendant's title or claim, having no relation to the 
complainant's title or cause of action, were inquisitorial and unwar- 
ranted. Kelley v. Boettcher (8th Cire.) 85 Fed. 55, 60, 29 C. C. A. 
14; McClaskey v. Barr (C. C.) 40 Fed. 559, and authorities therein 
cited; 2 Street's Fed. Eq. Pract. s. 1872, p. 1126. This rule did not, 
however, defeat the complainant's right to discovery in the case where 
the matter in question happened to pertain both to the complainant's 
title or cause of action and to the defendant's title or ground of dé- 
fense. 2 Street's Fed.'Eq. Pract. supra. 

After careful considération I think it clear that the 58th Equity Rule 
was intended merely to change the procédure in référence to obtaining 
discovery and to extend this right to a défendant as well as to a plain- 
tiff, and was not intended to change the long established rule in référence 
to the subject matter of such discovery or to extend such right in favor 
of either party beyond the matters relating to his own ground of action 
or défense, respectively, and enable him to obtain discovery in référ- 
ence to matters relating solely to the ground of action or défense of 
the other party. In other words, under this rule the plaintiflî's right 
of discovery extends only to facts resting in the knowledge of the de- 
fendant or documents in his possession material to the support of the 
plaintiiï's case; and the defendant's corrélative right of discovery, 
only to facts and matters material to his défense ; and neither is en- 
titled to discovery of an inquisitorial character as to the ground of 
action or défense of the other ; although, as theretofore, the right to 
such discovery as to matters material to the cause of action or défense 
of the interrogating party will not be defeated by the fact that such 
matters also involve the ground of défense or action of the interro- 
gated party. This construction of the rule is, I think, emphasized by 
the fact that the plaintiff is given the right to file interrogatories at 
any time after his bill is filed, although the answer may not hâve yet 
been filed, and at a time when the interrogatories can relate only to 
his own cause of action ; while, on the other hand, the défendant is 
given no right to file interrogatories until after his answer has been 
filed, thus indicating that the discovery to which he is entitled is to re- 
late to the ground of défense set forth in the answer, and not to the 
plaintifï's cause of action, as to which the interrogatories might hâve 
been filed before the answer, if such right had been contemplated by 
the rule. Furthermore the concluding phrase in the language of the 
rule as above quoted, providing that the court or judge may make such 
orders as may be appropriate to enf orce answers to interrogatories or 
the production of documents "in the possession of either party and 
containing évidence material to the cause of action or défense of his 
adversary," clearly shows, f rom its grammatical construction, that the 
matters as to which a discovery may be obtained must be material t& 
the cause of action or défense of the interrogating party, the "adver- 
sary" clearly referred to in the rule. 



624 225 FEDERAL REPORTER 

This construction of the rule furthermore finds strong support, by 
analogy, in the fact that under state statutes authorizing the exami- 
nation of parties before trial at the instance of the adverse party, oper- 
ating as a substitute for discovery in equity, such examination will not 
be permitted to enable the examining party — 

"to aseertaln the évidence on which the opposite party bases his cause of ac- 
tion or défense, or to ascertain the names of his witnesses, or for the purpose 
of aiding the party In the préparation, of his case for trial." 14 Cyc. 342 ; and 
cases cited in notes 37, 38 and 39. 

So under statutes providing for the production of books or papers 
of the adverse party, production will not be permitted to enable a 

party— ^ 

"to ascertàln the évidence on whlch his opponent's action or clalm rests, un- 
less the claim is made that they are forgerles and the Inspection is saught to 
enable the party to prove that fa et." 14 Cyc. 371, and cases cited in notes 59 
and 60.;, ! "But where the books or documents are inaterial to the case of the 
applicâiit, it Is rio objection to their production or Inspection that they relate 
also to the case of his adversâry." 14 Cyc. 371, and cases cited in note 6. 

This construction of the rule is not, as I view it, in conflict with the 
décisions in Luten v. Camp (D. C.) 221. .Fed. 424, and Blast Furnaee 
Co. V. Worth Bros. Co. (D. C.) 221 Fed. 430, in which the discovery 
allowed related directly to facts and documents within the knowledge 
or possession of the interrogated party, which were material to the 
ground of action or défense of the interrogating party. And taking 
this view of the rule I cannot agrée in the correctness of the doctrine 
which may apparently be implied from the opinions in Bronk v. Scott 
Co. (7th Cire.) 211 Fed. 338, 128 C. C. A. 17, and P. M. Co. v. Anchor 
Co. (D. C.) 216 Fed. 634, to the effect that under this rule either party 
may require discovery as to the nature of his adversary's case, the 
claims which he makes in regard thereto and the facts supporting it. 
Thèse cases apparently proceed, in part at least, upon the implied 
theory that the object of the rule is to enable either party to obtain 
a more definite statement of the other's case and greater particularity 
as to the claims upon which he intends to rely ; whereas I am constrain- 
ed to conclude from the language of the rule itself that it was not in- 
tended to serve as a provision for requiring further particulars, which 
is covered by the 20th Eqility Rule, but to accomplish the very différent 
purpose of enabling either party to obtain discovery of facts and docu- 
ments material to his own case which are within the knowledge or in the 
possession of the adverse party. 

[2] It is furthermore clear that to the extent that discovery mày be 
granted as to material matters of fact, it must be limited to an inquiry 
as to the material facts, and does not' fextend to a disclosure of évidence 
or of facts which merely tend to prove the material facts. P. M. Co. 
v. Anchor Co., supra (D. C.) 216 Fëd. at page 636; Luten v. Camp, 
supra (D. C.) 221 Fed. at page 428. 

[3] Testing the interrogatories filed by the défendants by the prin- 
ciples above given, I firid none which relate to matters material to their 
defehse, as distinguished either from an inquiry into merely evidentiàl 
or collatéral matters, of an îh^tiiry into the plaintiff's case laying the 
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basis for an investigation by thé défendants in advance of the trial, or 
which otherwise relate to any material issue in the case. 

An order will accordingly be entered sustaining ail the plaintiff's ob- 
jections to interrogatories or parts of interrogatories filed by the de- 
fendant. 



KEENET V. DOMINION COAL CO. 

(District Court, S. D. Olilo, W. D. January 26, 1915.) 

No. G791. 

1. Taxation ®=>124% — Fbanchise Tax — Liabilitt of Eeceivee — Statutes. 

TJnder Page & A. Gen. Code Ohlo, §§ 5495-5521, iiriposing an annual 
franchise tax on corporaticSns, and requiring a report of tlie kind of busi- 
ness in whicli a corporation Is engagea and its place of business, and im- 
posing a penalty for neglect to make such reports, and by section 5506 
thereof, providing that the taxes and penalties should be a flrst lien on ail 
property of the corporation, whether employed in its business or in the 
hands of a receiver for the beneilt of credltors, the receiver of an insolvent 
corporation is not requlred to make a report or to do any of the things 
which the statute recpiires a corporation "doing business" to do, nor is 
the tax imposed on hina, since the taxes and penalties are payable only 
by a corporation "doing' business." 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 224-226, 240- 
242, 260^63, 272; Dec. Dig. ®=>124y2.] 

2. CoRPOBATioNS <S=560 — Receivership — Dttties and Liabilities. 

The assets of an insolvent corporation in the hands of its receiver do 
not belong to it, but to its credltors, and are iù the hands of the court for 
distribution to credltors, and are Impressed with a trust in the hands of 
the receiver, to be adminlstered by a court of equity for the benefit of 
credltors who are. In equity, Its owners. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262; Dec Dig. <®=>560.I 

3. Constitutional Law <S=>2S3 — Taxation (S=»113 — Due Process of Law — 

' Corporation Franchise Tax — Liabilitt of Kecejveb. 

Under Page & A. Gen. Code Ohio, §§ 5495-5521, imposing an annual 
franchise tax on corporations, such tax is not coUectible against the assets 
of an insolvent. corporation in the hands of its receiver in trust for the 
payment of, credltors, since that would take f rom the credltors what be- 
longs to them, In violation of due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 891, 
892, 904-906; Dec. Dig. <g=»283; Taxation, Cent. Dig. § 207; Dec. Dig. 
<S=j113.] 

4. Taxation <S=»113 — Franchise Tax— Constitutional Peovisions. 

Under Page & A. Gen. Code Ohlo, §§ 5495-5521, imposing an annual 
franchise tax on corporations, such tax is not coUectible against the re- 
ceiver of an insolvent corporation holding its assets for the benefit of 
credltors, when its franchise to be a corporation and to conduct its au- 
thorized business as such are of no value to the receiver or to credltors, 
since its collection would vlolate Bill of Rights, § 19, déclaring that pri- 
vate pfoperty shall be held inviolate, but subservient to the public wel- 
fare, as belng coniiscatory and oppressive. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 207; Dec. Dig. 
, <lrpll3.] 

^3»P6r o.ther cases eee sama topiç & K!EY-I>'UMBER in ail Key-Nuinbered Digrests & Indexes 
225 F.— 40 
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5. Taxation <Sts>124% — Feanchise Tax-^Enfoecembnt — Estoppel. , 

Under Page & A. Gen. Code OMo, §§ 5495-5521, imposing ai\ annual 
franchise tax on corporations, section 5509 of which provides th'at a cor- 
poration's failure to make a return as to its business or to pay such tax 
for 90 days after the tlme allowed therefor shall be certified to the Sec- 
retary of State, wlio shall thereupon oaneel its articles of incorporation 
and notlfy the corporation of his action, the failure of the Secretary of 
State to cancel the articles of incorporation of a corporation in default 
so as to prevent the corporation from ceaslng to exist as such estopped 
the State from proceedlng to require the receiver of such corporation, 
durlng its Insolvency, to pay the tax aecumulated during his possession. 
[Ed. Note.— For other cases, see Taxation, Cent Dlg. §§ 224r-226, 240- 
242, 260-263, 272 ; Dea Dig. ®=»124y2.] 

Bill by George H. Keeney against the Dominion Coal Company, a 
corporation under the laws of Ohio, insolvent, in which a receiver was 
appointed, and in which the State of Ohio intervened to charge the 
f und in the hands of the receiver with a franchise tax. Intervener's 
claim denied. 

John A. I>easy, of Cincinnati, Ohio, for State of Ohio. 
Aaron A. Ferris, of Cincinnati, Ohio, for receiver. 

HOLLISTER, District Judge. This action is in equity for the ap- 
pointment of a receiver and other relief. The bill was filed November 
8, 1911, and a receiver was appointed the same day. The corporation 
was insolvent. The assets applicable to the payment of the claims of 
gênerai creditors are, even with the addition of the sums collected by 
the receiver on unpaid subscriptions to capital stock, sufficient to pay 
only a small percentage of the debts. 

By intervention, the state of Ohio seeks to charge the fund in the 
hands of the receiver arising from the conversion of the assets of the 
corporation into money, with the excise or franchise tax imposed by an 
act of the Législature of Ohio, known as the "Willis Law," originally 
entitled, "An act to require corporations to file annual reports with the 
Secretary of State and to pay annual fées therefor," and now found 
under sections 5495 to 5521 of the General Code of Ohio. The assets 
of the corporation are still in process of administration by this court. 

It is admitted by the receiver that the tax for 1911 was payable by 
thé corporation befbre his appointment, and that the state is entitled to 
recover the tax for that year, although not in the amount of the state's 
claim that the statutory percentage of three-twentieths of one per cent, 
applies to the authorized capital stock ; the receiver's contention being 
that the percentage should be figured on only the amount of the capital 
stock paid in. 

.The substantial controversy arises upon the déniai of the receiver of 
the right of the state to impose the tax for the years 1912- and 1913 
and indefinitely thei^eafter, upon him as receiver, or upon the lASol- 
verit corporation's assets in his hands for distribution to creditors. 

It would serve jio usef ul purpose to , set out at length the several 
sections of the act, but, generally, it may be said to impose a franchise 
tax and,' as a basis for its imposition, the duty upon corporations for 
profit to report to the tax commission of Ohio a swom statement by 

®=3Por otlior cases see same topic & KKY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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a 4«sîgnated officer of the corporation, cpntaining certain înf oripation, 
including (section 5497, par. 7) "The nature and kind oi business in 
which th€ corporation is engaged and its place or places of business." 
If the corporation fails or neglects to make the required report, a pen- 
alty of $10 for each day's omission is inflicted upon it. 

In my judgment the claim of the state is untenable on several 
grounds: 

[1 ] 1. The tax is not imposed on a receiver, nor is any duty required 
of him to make reports or do any of the things which in turn the stat- 
ut€ requires the corporation "doing business" to do. The only référ- 
ence to a receiver is f ound in section 5506, which provides : 

"The fées, taxes and penalties, required to be pald by thls act, shall be tbe 
flrst and beat lien on ail property of the publie utUity or corporation, whether 
such property Is employed by the public utility or corporation in the prose- 
cution of Its business or Is in the hands of an assignée, trustée or receiver 
for the beneflt of the creditors and stockholders thereof." 

Expérience shows that when a corporation is hopelessly insolvent, 
as is this corporation, and goes into the hands of a receiver, its business 
ceases, and, practically at least, the active duties of the corporation 
itself, and of the officers through which it acts, come to an end. Ail 
that is lef t is a name and a naked right to be a corporation for the pur- 
pose of engaging in the business its charter authorizes it to do. As a 
corporation, it may be said to be in existence, since none of the steps 
authorized by th« laws of Ohio to dissolve it or wind it up hâve been 
taken, and it has not been declared a bankrupt under the bankruptcy 
act ; but its assets and its business are no longer of any value to it. Its 
right to be a corporation to do an authorized business is no longer 
worth anything to it, its stockholders, or its creditors. Its assets are 
in the custody of a court of equity to be distributed to its creditors. 

The State cannot comipel the receiver to make reports. The penalties 
for failure to make them are not inflicted upon him. If the corpora- 
tion must continue to make reports and, on failure, be subjected to 
penalty, then, if the receiver must pay this tax, he must also pay the 
penalty; but a penalty of this character could surely not be collected 
from a receiver if it were not imposed. 

Thèse considérations suggest another reason why the state cannot 
maintain its claim: 

2. The Législature of Ohio did not intend the receiver to pay the 
"fées, taxes, and penalties," because section 5506 refers to fées, taxes, 
and penalties required to be paid only by the corporation doing business, 
and the purpose of this section is to fix a lien for the payment of the 
tax by the corporation required to pay it, upon the property employed 
in the prosecution of its business or in the hands of a receiver, if the 
property has gone into the custody of a court of equity through its re- 
ceiver. Hence it is that the receiver in this case recognizes the lien of 
the state upon the assets in his hands for the tax of 1911, imposed upon 
the corporation when it was doing business. Section 5506 must be con- 
strued with the other sections in order to ascertain the purpose of the 
act, which requires the payment of a tax by the corporation for the 
privilège of doing business as a corporation. The construction con- 
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tended fBr by the state results in the absurdity of imposîng a tax when 
the reasons for the tax ahd its only justification no longer exist. On 
the other hand, the reconcilement of section 5506 with the other sec- 
tions, which the court is bound to effect if possible, brings âbout a re- 
suit not only quite reasonable and just, but also in consonance with the 
clear intention of the Législature to impose a tax upon the right grant- 
ed by the state to be a corporation and to continue to do business as 
such. 

[2] 3. The Constitution of the United States forbids the collection 
of th^s tax under the circumstances of this case. The assets in the re- 
ceiver's hands do not belong to the corporation. They belong to the 
creditors. Its assets are in the hands of the court for distribution to 
creditors as their respective interests may appear. > The assets hâve 
become impressed, even by a narrow application of the so-called "trust- 
f und" doctrine, with a trust in the hands of a receiver to be adminis- 
tered by a court of equity for the benefit of the creditors who are, in 
equity, its owners. It will be sufificient to refer to the language of Mr. 
Justice Bradley in Graham v. Railroad Co., 102 U. S. 148, 161, 26 L. 
Ed. 106,that: 

"When a corijoration becomes insolvent, It Is so far civilly dead, that ita 
property roay be admimstered as a trust-fund for the benefit of its stock- 
holders and creditors. A court of equity, at the Instance of the proper par- 
ties, will then make those funds trust-funds, which, In other circumstances, 
are as mueh the absolute property of the corporation, as any man's prop- 
erty is bis." 

Referring to this case, Mr. Justice Brewer says, in HoUins v. Brier- 
field Coal & Iron Co., 150 U. S. 371, 383, 14 Sup. Ct. 127, 129, 37 L. 
Ed. 1113: 

"Ail that it décides Is, that when a court of equity does take Into its pos- 
session the assets of an insolvent corporation, it will administer them on the 
theory that they in equity belong to the credltots and stockholders i-ather 
than to the corporation itself." 

[3] If then thèse assets belong to the creditors of the corporation 
and the tax is imposed on the corporation itself, it is clear enough that 
its collection would take f rom the creditors that which belongs to them. 
This is not "due processif law." It may be sufficient to refer to what 
is said on this subject by Mr. Justice Brown in Holden v. Hardy, 169 
U. S. 366, 390, 18 Sup. Gt. 383, 387, 42 L. Ed. 780 : 

"Recognizing the difficulty in defining, with exactness, the phrase 'due pro- 
cès» of law,' it is certain that thèse words imply a conformity with natural 
and inhérent principles of justice, and forbld that one man's property, or right 
to property, shall bô taken for the benefit of another, or for the benefit of the 
State, without compensation ; * * * " 

See, also, Mr. Justice Field's définition in Hagar v. Réclamation Dis- 
trict, 111 y. S. 701, 708, 4 Sup. Gt. 663, 28 L. Ed. 569. 

[4] 4. The act as sought to be applied to the facts in this case is 
contrary to the Constitution of the state of Ohio. The Suprême Court 
of Ohio, in construing section 19 of thç, Bill of Rights with section 1 ôf 
article 2 of the Constitution, sections 1, 2, and 3 of article 12, and sec- 
tion 4 of article 13, shows that the power oî taxation of privilèges and 
franchises is limited "to the reasonable value of the privilège or frân- 
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chise conferred originally, or to its continued value from year to year." 
Southern Gum Co. v. Laylin, 66 Ohio St. 578, 593, 594, 64 N. E. 564, 
566. In the opinion in that case, Judge Burket says : 

"Thèse limitations prevent confiscation and oppression under the guise of 
taxation, and the power of such taxation cannot extend beyond what is for 
the common or public welfare, and the equal protection and benefit of the 
people; but the ascertainlng and flxlng of such values rests largely in the 
Oeneral Assembly, but flnally in the courts." 

The situation would be différent if the imposition of the tax merely 
resulted in a hardship to a financially weak corporation carrying on 
its business. Such a situation might not call for the intervention of 
a court, if the Législature, having the power to impose such tax, did 
not exclude from its opération such corporations. In such case the 
appeal should be to the Législature. Aild so the Suprême Court of 
the United States, in Ohio Tax Cases, 232 U. S. 576, 589, 34 Sup. 
Ct. 372, 375, 58 L. Ed. 737, discussing Southern Gum Co. v. Laylin, 
say, with respect to the décision in that case : 

" • • * It was not Intended to hold that the courts as final arbiters 
might overthrow a law imposing a tax on privilèges and franchises merely 
because in isolated cases such law might impose a hardship, but only that 
those excise laws whose gênerai opération is conflscatory and oppressive are 
unconstitutional." 

Inasmuch as the franchise of the Dominion Coal Company to be 
a corporation and to conduct its authorized business as such is of no 
value to the receiver and to the creditors whose property he holds 
and whom he represents, the language of the Suprême Court of Ohio 
in Southern Gum Co. v. Laylin, and of the Suprême Court of the 
United States in construing the décision in that case, directly apply; 
for the imposition of this tax upon this receiver takes property with- 
out giving anything in return, the receiver alid creditors not being 
interested in the franchise. The franchise tax on such a receiver as 
this is, in its opération, confiscatory and oppressive, and hence un- 
constitutional. 

[5] 5. The State itself, through its officers, is to blâme for the ac- 
cumulation of this tax while the receiver is in possession. It is claim- 
ed by the state that until the corporation is dissolved, wound up, or 
brought to an end through proceedings authorized by the laws of 
Ohio, this tax may be imposed annually upon property in the hands 
of a receiver and coUected from him even though ail the assets in 
his hands might, in the course of time, be appropriated to the dis- 
charge of the tax against the corporation. This is, to me, a strange 
claim in the light of that part of the Willis law found in section 5509. 
That section provides that: 

If the corporation "fails or neglects to make any such report or return 
or to pay any such tax or fee for ninety days ûfter the time prescribed in 
this act for' making such report or return or for paying such tax or fee, the 
commission shall certify such fact to the secretary of state. The secretary 
of state shall thereupon cancel the articles of Incorporation of any such cor- 
poration vchlch is organized under the laws of this state, by appropriate 
entry upon the margin of the record thereof. • • * Thereupon ail the 
powers, privilèges and franchises conferred upon such corporations, by such 
articles 'of incorporation or by such certiflcate of authority, shall cease and de- 
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termine. The secretary of state shall Immediately notify sueli domestlc or 
foreign corporation of the action taken by him." 

When this corporation was in default for 90 days in the payment of 
the tax for 1911, it was the mandatory duty of the Secretary of 
State to cancel the articles of incorporation and to notify the corpo- 
ration. Thereupon ail of its franchises would corne to an end and 
the tax could no longer be imposed. The state of Ohio seeks to col- 
lect a tax which, if the Secretary of State had done his duty, would 
not, and could not, hâve been imposed. Of course, the officers of 
an insolvent corporation such as this would not be likely to institute 
proceedings to wind up the corporation under appropriate laws to 
that end, nor hâve the creditors and receiver any way of compelling 
them to do so, or of themselves putting an end to the corporation. 

The resuit is that the Secretary of State in withholding his can- 
cellation can, and in this case did, prevent the corporation from ceas- 
ing to exist. This neglect of duty by a représentative of the state 
permits the state, through another représentative, to claim that the 
corporation is still in existence and its receiver liable annually to 
the tax, even though by its imposition and collection ail of the assets 
might eventually be appropriated by the state, in which event, of 
course, the creditors would get nothing. There is surely something 
wrong about this. Whether or not, under principles of estoppel as 
that subject is dealt with in equity jurisprudence, the state ought 
not be permitted to recover, may be a doubtful question. But under 
the principle (of fréquent application both in courts of law and in 
equity) that no one shall be permitted to take advantage of his own 
wrong, and under that other principle requiring of him who seeks 
equity right conduct relating to the subject-matter, it seems clear that 
the state is not in a position to require the receiver to pay this tax. 

An appropriate order may be taken. 



0. P. HARMS CO. V. UPPER HUDSON STONE CO. et al. 
(District Court, E. D. New York. July 1, 1915.) 

1. Shipping <s=o58 — Issues undee Pleadings — Pabtï Impleaded. 

In a suit by the owner of a vessel against a charterer to recover dam- 
ages for Injury to the véssel as for a tort, not counting on a breach o£ 
the charter party, where respondent brings in under rule 59 a thlrd 
party, who is found. to hâve been solely in fault, libelant may recover 
only against such third party. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 233-244, 314, 
327 ; Dec. Dlg. (g=58.] 

2. WHABVES <S=ï>20 — INJUBY TO VeSSEL — IiIABILlTT OP Whabungee. 

A wharf owner held. liable for injury to a heavlly loaded barge which 
by his direction was placed In an unsultable berth where at low tlde she 
rested on the bottom. The tug which left the barge there held not In 
fault, as the condition of the berth was not apparent 

[Ed. Note. — For other cases, see Wharves, Cent Dig. §§ 35-43; Dec. 
Dig. <®=j20.] 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests * Indexes 
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In Admiralty. Suit by the C. F. Harms Company, owner of scow 
Castor, against Upper Hudson Stone Company, charterer, Henry 
Crew and others, owners of the steam tug H. B. Moore, Jr., and John 
J. Guinan, impleaded. Decree against respondent Guinan alone. 

James J. Macklin, of New York City, for Hbelant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for Henry 
Crew and others. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for charterer. 

Louis J. Somerville, of Brooklyn, for John J. Guinan. 

CHATFIELD, District Judge. At the close of the trial on April 
21, 1915, the following findings and statement of facts were made, 
subject to further considération of testimony and argiunent upon the 
law: 

I make thèse findings subject to argument, if you serlously combat ttiem. 
The boat came in ou a flood tide, when there was apparently water enough 
to take her to the dock, and to lay her alongside of the bulkhead without the 
présence o£ anythtng whlch would be indicated by appearances or by sound- 
ings wlth the pike pôle as to the possible dangers of the berth itself. There 
was nothing which would indicate to the captain of the tug that the berth 
was dangerous, and his responsibility dépends upon the way in which he 
ascertained where he was olïered a berth and whether the berth was a suit- 
able one for the partlcular craft 

TJnder those circumstances the tug, which had been chartered to take the 
boat from Fifty-Sixth street to Guinan's Wharf, brought the barge along- 
.side and left her at a point within the area covered by the soundings of Mr. 
Winters and shown on Exhibit 1. The boat was close to the wharf, and the 
testimony shows that at low tide a strip of the bottom, some 2 feet in 
width, would actually appear out of water along the entire front of the 
wharf where the boat was lylng. 

It appears that the boat had net been leaking, and that there was nothing 
about her which, on superflcial or ordlnary examination in service, would 
indicate unseaworthiness or weakness. She dld not contain any water when 
moored alongside the wharf, and the captain apparently properly ran his 
Unes, and, upon receiving notice to breast the boat off, did as he understood 
in that respect. Edney testifies that he told him to breast off 10 or 15 feet. 
The captain teatifles that he was told to breast off about 9 feet at the stem, 
but that he did breast off along the entire length of the vessel. And the out- 
going tide would Indicate that the boat was away from the wharf, when we 
consider what subsequently happened. 

It is apparent from the testimony that somebody told the captain to tall in 
behlnd the 74, which was in a safe berth opposite the derrick, and that the 
captain of the tug did not put her alongside of 74, where there would hâve 
been a second safe berth. As the tide began to fall it is impossible to consider 
what would hâve happened if the boat had remained close to the dock ; but 
the chart in the case shows that opposite the point marked 40 feet west and 
at a distance of 10 feet from the dock the mud is 4 feet from the estimated 
low-Water mark of Mr. Winters. The hard bottom is 6 feet below his esti- 
mated low-water mark. At a distance of 20 feet from the dock, and opposite 
the 40-foot point, the mud is 8 feet from his estimated low-water mark, and 
the hard bottom 9 feet 5 inches. Thèse depths would Indicate a liigh point, 
which was apparently, according to the testimony of ail the witnesses, under 
the after starboard corner of the Castor. If the tug's testimony as to the 
amount of the fall of the tide is correct, the hard bottom would be but 2 or 
3 feet under low-water mark. 
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The captaln's testlmony Is tliat the boat touehed at Just about that point, 
and that, In his endeavor to do wùat was proper, he attached a Une to the 
boat 74 which was directly ahead, and tried to haul his boat off, but only 
succeeded In swlnging the bow of his boat out to a point even with the outer 
side of 74. That left him in a position where his bow was (on the lowest 
figure) in 12 feet or so of water at low water and his starboard stem corner 
was hung on a point 8 or 9 feet higher. 

Ail the rest of the testimony would indicate that the boat remalned in that 
position and settled upon the bottom, and that the twist or injuries resulted 
from her attempting to lie in such a position wlth a cargo of stone on board. 
If she had not been breasted off at ail, the aetual change in depth would hâve 
been less than It was under this situation; but the eaptain was unable to lo- 
cate this high point under his boat by any soundings which he could take, and 
the Injuries to the boat could only be prevented by having put her in a dif- 
férent berth in the first place, or else having breasted her off to such an ex- 
tent that she would not rest upon bottom at ail ; and that duty does not seem 
to hâve been a part of the obligation resting upon Mr. Andersen at the time. 

The after circumstances, as to how far out the boat may hâve listed or 
settled, how long she stayed there, what happened to the cargo, are matters 
that hâve nothing to do wlth the cause of the accident, and the responsibility, 
therefore, cornes down to a détermination as to who took the risk of leaving 
the boat in that berth under the circumstances ; and the only questions of 
fact that would seem to be in dispute are the exact convereatlons and trans- 
actions at the time of the landlng of the boat, and whether or not Edney told 
the eaptain of the tug to put the boat hère. 

While it would appear that Mr. Shaw's arrangement with Mr. Guiuan had 
to do with stone for the subway, and that this cargo for Palladino Bros, was 
under a separate contraet between Mr. Shaw and Palladino, by which Mr. 
Shaw expected that Palladino would arrange with Mr. Guinan to pa.\ ■ ■ 
wharf âge, nevertheless Mr. Shaw ordered the boat to be taken there under 
the same arrangement as far as he and Mr. Guinan were concerned, with 
référence to obtainlng a berth — under exactly the same circumstances witli 
référence to deliverlng the cargo f. a b. at the face of this dock, as if Palla- 
dino and Guinan had made their arrangements. Therefore, so far as Mr. 
Shaw and Mr. Guinan are concerned, and the owner of the boat and the 
tugboat, it seems to me that the détermination of the questions of fact and 
the détermination as to responsibility will probably exclude Palladino Bros, 
from the case, 

So that we hâve the same Issue, even though they are not hère and hâve 
not answered auythlng, for their responsibility would almost dwindle down 
to payment of the wharfage charges, if Mr. Shaw and Mr. Guinan ralse any 
question about that. Now, with that situation, I will llsten to argument, 
either as to any other interprétation or flndlng of the facts, or as to the re- 
sponsibility of the parties, at some subséquent time. 

In so far as Mr. Guinan had specified that he should hâve 24 hours' notice, 
that was a provision merely so as to allow him to get his own boats out of 
the way, so as to handle Mr. Shaw's cargoes, and does not enter Into bis 
responsibility for the treatment of the boat that did corne, if his servants 
dlrected what she should do. I do not see that Mr. Ash has established any 
fault agalnst the boat or her eaptain, and I do not see that there is any 
fault on the part of the Stone Company in sending the boats there. 

Briëfs hâve now been submitted, and the matter finally argued 
upon the questions of law presented. None of the parties hâve pre- 
sented any question as to the facts which nécessitâtes a reconsideration 
of the statement or findings. So far as the libelant is concerned, 
therefore, he is entitled to a decree against the party responsible for 
the in jury. 

[1] Under article S of the charter, the charterer was bound to 
return the said scow to the libelant in the same condition as when re- 
ceived. The cliarter covered the month of April, 1914, during which 
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the damages were received, and the charterer has brought in the alleged 
wrongdoers or persons responsible in its opinion for the accident under 
rule 59. The court has found, and it is necessary to hold, that no 
négligence on the part of the charterer has been shown, and therefore, 
as between the charterer and the parties brought in as respondents, the 
liability must be transferred to those parties, and their responsibility 
for the accident and the damages accruing therefrom treated as the 
issue in the case. 

The libelant, however, still insists upon treating the case as if no 
one had been brought in under the fifty-ninth rule, and as if the issue 
of actual négligence had never been raised as between those physically 
engaged in the opérations of the boat at the time of the accident. 
The charterer seeks to answer this by urging the question of presump- 
tion or burden of proof, which was discussed in Bartley v. Borough 
Development Co. (D. C.) 214 Fed. 296, and the cases therein cited. It 
is évident, as in that case, that a détermination of the issue based 
upon a charge of négligence, in a case where testimony has been given 
by both sides, and where the fault of négligence can be fixed, will 
render purely académie and immaterial the légal responsibility of the 
charterer under the terms of the charter or his position before in- 
voking the fifty-ninth rule. 

The libelant has not alleged or shown a breach of the provision in 
the charter by which the boat was to be retumed in good order. He 
has, on the contrary (while alleging the existence of a charter), charged 
that during the term covered by this charter an accident occurred to 
the boat, from which he (the libelant) has suffered damages for nec- 
essary repairs, expenses, etc., to the boat, and he allèges that this 
accident, which has caused damage to his boat, was through the fault 
and négligence of the charterer. He allèges that it was the duty of 
the charterer to retum the scow in good condition, but he does not 
charge a default in the performance of that duty, nor allège any re- 
turn whatever. He has therefore not brought his action upon con- 
tract, but has brought an action for négligence (a tort), and has asked 
to recover the amount of his damages therefor. 

If the contract set forth in the charter was thereby broken, any 
cause of action which might hâve been brought strictly for a breach 
of the charter party has not been included in this action by the libelant, 
who is entitled to recover exactly the samè amount of damage in the 
action for tort as he might hâve proved and recovered (if he had al- 
leged a retum of the boat contrary to the conditions of the charter) 
for the repairs necessary to restore her to a good condition and for 
loss of services, etc. The situation can be plainly seen by considering 
what would hâve happened if the charterer had excepted to the libel 
or answered that the boat was now in their possession and would be 
returned in good condition at the expiration of the charter, or if the 
charterer had replied that no breach of the charter was alleged or had 
been shown. Instead of so pleading, the charterer, apparently ad- 
mitting that the circumstances alleged in the libel would give a cause 
of action in tort to the libelant, and admitting that the libelant has 
received possession of his boat in such condition as to show (if alleged) 
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presumptively a breach of the charter, has brought in, under rule 59, 
the parties whom he might sue or who should answer to the libelant 
if the libelant, waiving the guaranty given him by the charter, were 
suing directly those who injured his property, and who owe him the 
duty of respecting his property rights and avoiding négligence with 
regard thereto. If action were brought upon the charter, the libel- 
ant might be entitled to damages and costs against the charterer, and 
the charterer might transfer the responsibility for the damages and 
costs to the parties brought in under rule 59, and who actually inflicted 
the damage. Where, however, the libelant seeks directly to recover 
for damage inflicted (setting up the charter as évidence merely of the 
privity existing between the parties), and where the charterer accepts 
the issue, but transfers the responsibility for the damage and substitutes 
ânother party in the place of himself as the one answerable to thei 
libelant, the decree must run directly against the party held responsible. 
The charterer will be let out of the decree, but is not entitled to costs 
on his own part against the parties held responsible. He has accepted 
the issue and admitted his own responsibility, unless another person 
is shown to be directly responsible for the tort. 

[2] The issue as against the tug and the owner of the wharf has 
substantially been disposed of upon the findings previously made. 
The brief s and arguments subsequently presented do not alter the con- 
clusion that négligence was shown by those acting as the servants or 
agents of tlie owner of the wharf in directing the location and placing 
of the barge in a berth whîch was not suitable for a deep, heavily 
laden craft with a cargo of stone. The previous use of the dock with- 
out in jury by lighter draft vessels or by vessels with différent cargo, 
and the fact that they took the bottom at low tide, was sufficient to 
put upon the owner of the wharf notice of the conditions which might 
cause injury to such a vessel as that damaged upon this occasion. As 
has been indicated in the findings, the accidentai circumstance that 
the owner of the wharf contemplated the making of an additional ar- 
rangement with Palladino Bros, to pay wharf âge for the loads of stone 
consigned to them had no effect upon the responsibility of the owner 
of the wharf to the stone company in case he accepted and handled 
their cargoes before making the supplemental arrangement with Palla- 
dino Bros. 

If négligence were shown on the part of the tug or of her captain, 
the damages might be divided, or the circumstances might be such that 
the dock owner would be entirely relieved. In the case of Doherty v. 
Steam Tug Britannia (D. C.) 196 Fed. 553, carelessness on the part 
of the tug in taking a barge to the wrong dock and leaving her in 
a dangerous berth was held not to be relieved by a statement of 
workmen that the place where the barge was left was where they 
wished to unload her. But in the case at bar no such négligence on 
the part of the tug captain is shown. The dock where the boat was left 
was the one intended, and there were saf e berths at this dock. There 
was nothing about the particular berth in question which could be 
observed or found out through reasonable inspection at the time of 
leaving the barge, and a direction by those conducting the work at 
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the place (as to which berth to use at that particular dock) would ab- 
solve the tug owner from responsibility for the actual condition of the 
berth, so long as that condition was not apparent or to be anticipated 
by reasonable forethought. 

The libelant, theref ore, is entitled to a decree directly against the 
dock owner, who has been brought in under the rule. The libel as 
against the charterer should be dismissed, without costs. 

The pétition against the tug will be dismissed, with costs against the 
charterer. 



BROOKHEIM v. GREBNBAUM. 

SAME V, HARMS. 

(District Court, S. D. New York. December 12, 1912.) 

1. Bankkuptcy ©=303 — Voidable PsErEBENcœ — Knowledge or Insolvenct 

BT Cbeditoe. 

Where notes paid by a bankrupt within four months prlor to his bank- 
ruptcy were then more tàan a year overdue, during which time he had 
claimed his inability to pay on the ground of poor business, slow collec- 
tions, and that he was "broke," and paid at last only on insistent de- 
mands, but durlng ail such time continued his business, which was 
that of a retail dealer In méats, and of considérable volume, as usual, 
more than the mère fact that he was then insolvent Is neeessary to charge 
the creditors with having reasonable cause to believe him Insolvent, and 
that the payments constituted préférences. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 458-^62; 
Dec. Dig. <®=s303.] 

2. Bankruptcy ©=166 — Voidable Pbefebence — Knowledge of Insolvenct 

BT CBEDITOB. 

Something more than suspicion is neeessary to put a créditer on in- 
quiry as to the solvency of his debtor, and to charge him with reason- 
able cause to believe that a payment to him will efiCect a préférence over 
other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec. Dig. <g=>166.] 

In Equity. Suits by Charles L. Brookheim, trustée in bankruptcy 
of Justus H. Garthe, against Léo Greenhaurri and against John Harms. 
Decrees for défendants. 

Decree afifirmed, 225 Fed. 763, C. C. A. . 

Lesser Bros., of New York City (William Lesser and James B. 
Stephens, both of New York City, of counsel), for complainant. 

Wesselman & Kraus, of New York City (Bertram h. Kraus, of 
New York City, of counsel), for défendants. 

LEARNED HAND, District Judge. This is a suit in equity by 
the trustée in bankruptcy of one Justus H. Garthe against Léo Green- 
baum, and another suit against John Harms. Each suit is to recover 
a payment made a few weeks before the bankruptcy by the bankrupt 
to the défendant in the case, upon the theory that he had reasonable 
cause to believe that the bankrupt was insolvent. 

[1] The trustée has proved beyond any controversy, to my satis- 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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faction, that the bankrupt at the time the payments were tnade was 
insolvent, and for that matter, although it is immaterial in the case, 
that he knew he was insolvent. tSo the practical question is whether 
there was enough notice to put thèse two défendants upon inquiiy 
when they received payment — an inquiry which would hâve led them 
to leam of the insolvency in question. This is a somewhat vexed 
question of fact, and I am not by any means free from doubt as to 
what actually took place. 

Unfortunately for the trustée, he is obliged in the case to rest upon 
the testimony of the bankrupt and the two défendants. As to the 
bankrupt himself, he was in no sensé to me a satisfactory witness, 
and if it was a case of dispute I should hardly accept his testimony 
against that of any one else. Of the two défendants, Harms impressed 
me more favorably; but I was not particularly satisfied with either 
of the witnesses. However, although thèse considérations are of con- 
séquence, where there is a dispute in testimony, it will hardly furnish, 
in the absence of more definite grounds of inquiries, actual testimony 
upon which a complainant may rest; and as I hâve said before in 
this case the défendant is obliged to rest upon the testimony of the 
two men who conducted the transaction. While, therefore, I am jus- 
tified in looking at the transaction with great suspicion, I think I am 
still obliged to find somewhere in the testimony some évidence on 
which the plaintiiï can base its case. I will therefore take up each trans- 
action separately: 

Harms had a restaurant in Park Row, with a hôtel. He had been 
dealing with the bankrupt for 10 or 12 years, buying large quantities 
of méat and bologna monthly from him. His average purchases up to 
the date of the transaction in question, which was some time in Jan- 
uary, 1911, amounted to about $600 a month. Early in January of 
that year he sublet his restaurant, and in that way he required much 
less méat of the bankrupt than theretofore he had. The loan in ques- 
tion that Harms made to the bankrupt was some time in the summer 
or autumn of 1909. It was at four months, and for $500. Harms 
had discounted the note given, which was protested on December 16, 
1909, and which he had to take up himself. He then went to the 
bankrupt, or sent for him, and told him that he wanted the money. 
From that time, and for a whole year or more, he seems to hâve kept 
after him, dunning him and pressing him for money; but the bank- 
rupt put him ofï, saying that his collections were so slow that he had 
ail he could do to pay the dealers from whom he got his méat. 

The original reason for the loan, Harms says, was because the 
bankrupt had told him that he had lost wagons by theft and had suf- 
fered gênerai financial misfortune. He had also complained of badi 
business and of high prices. AU thèse facts the bankrupt himself 
corroborâtes. It appears, however, that the bankrupt had continuously 
done business in an extremely loose way. Until Septembér, 1910, he 
had never had a tank account. He was accustomed to bring in his 
customers' checks and pay his bills with them, and to pay cash, and 
in gênerai to conduct his affairs as no ordinary business man would 
ever think of doing. Besides that, as appears from the fact of the 
protest of the note, he had been hard pressed for cash for at least 
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a year, and yet he had not gone under. The reason for the final 
payment itself was that Harms, on going out of the restaurant business, 
told him that he wished him to settle up at once, and said that he must 
hâve his money. About the 8th or the 15th of January he came into 
his restaurant and paid $500, part in checks and part in cash. 

The testimony in regard to Greenbaum is somewhat stronger for the 
complainant than that of Harms, for his relations apparently were 
more intimate with him. Greenbaum was also a restaurant keeper and 
dealt largely with the bankrupt. His average purchases were about 
$1,200 a month. The bankrupt would frequently collect this account 
in advance by cashing checks with Greenbaum, some of them postdated. 
He kept telling Greenbaum that he was hard up, and once or twice that 
he was "broke," explaining this, however, by the statement that his 
ready cash was so short he couldn't spare any payment, and that he 
could not afford to take a chance of pressing his customers, else they 
would leave him. The loan in question had been made in May, 1909, 
and the note had run along, theref ore, for a period of about 20 months, 
without any payment being made upon it at ail. However, during ail 
that time the bankrupt had continued to do business in precisely the 
same way, always being hard pressed for ready cash, never able to 
make any payment, although frequently pressed, and yet during the 
whole time he had remained doing a large business and never becom- 
ing insolvent. 

There is nothing, it seems to me, in the case of either of the défend- 
ants which would justify their belief that at the time they got the 
money anything différent had happened to the bankrupt f rom what had 
been happening during. ail the time they had done business with him. 
There was nothing to suggest to them that his situation was any dif- 
férent at that précise time f rom what it had been throughout, and this 
fact I think is a determining factor in the décision. In most cases of 
this sort there is something which draws the attention of the créditer 
to the fact that the bankrupt's financial condition bas changed ; that 
it is not now what it was. In this case ail the facts which are sup- 
posed to put défendants upon notice were in existence at the very 
time when the loans were made — that is, so far as the rather loose 
testimony permits me to infer ; and for this reason Mr. Lesser quite 
frankly agreed with me, when I pressed him with the point that, had 
the payment been made at any time after the notes became due, and 
had bankruptcy ensued within four months thereafter, there would 
hâve been just as much reason to set aside the payment as under the 
facts in the case at bar. 

[2] Now, that being admitted, the longer the situation remained 
and the bankrupt continued to do business, the more reason had the 
persons who dealt with him to suppose that, although he was dealing 
on a vçry narrow margin and practically had no f ree capital, he never- 
theless was not insolvent. It must be remembered that a man who 
is always short in cash is only a man who bas no free capital. It does 
not follow necessarily, as both sides concède, that he is insolvent be- 
cause he is not quick pay. However, the fact that a man in business 
is not ab]e to pay up when he is pressed in many cases may well be 
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a ground for înquîry, and even for sufficient suspicion of insolvenqr 
to justify a suit like this, as, for example, in the case of a large 
business conducted with prudence and accuracy ; but it does not seem 
to me that, in the case of a man who concededly did business in such 
an unbusinesslike way as this bankrupt, shortness of cash and absence 
of free capital, continuing for so long a period of time without any 
insolvency, ought to be enough to put on inquiry ail those who dealt 
with him. It must be remembered that something more than suspi- 
cion is necessary. StUcky v. Masonic Savings Bank, 108 U. S. 74, 2 
Sup. Ct. 219, 27 L. Ed. 640; Grant v. National Bank, 97 U. S. 80, 
24 L. Ed. 971 ; Sharpe v. Allender, 170 Eed. 589, 96 C. C. A. 104 (C. 
C. A. 3d Cir.) ; J. W. Butler Paper Co. v. Goembel, 143 Fed. 295, 
74 C. C. A. 433 (C. C. A. 6th Cir.) ; Re Goodhile (D. C.) 130 Fed. 
471. Thèse cases ail décide that it is not enough that the bankrupt 
is in temporary straits and the debt overdue. 

Perhaps this would hâve protected the défendants, even had Garthe's 
condition been of récent origin ; but surely they were entitled to sup- 
pose that he might go on for an indefinite time, just as he had gone 
on up till then, in a kind of hand to mouth existence, like that of so 
many small traders. A bankruptcy court ought not to say that 
it is unsafe for any one tO deal with such a small trader merely 
because he is very slow pay, and is always complaining that his 
collections are slow, that he is "broke," meaning that he has no cash, 
and that business is bad. Such men very commonly are in that 
case, and are continually complaining in ail those ways, especially 
when they are being pressed. They pay those f rom whom they buy, 
who will not furnish more unless they pay some of what they owe. 
Others, like thèse défendants, who had security of sorts in their own 
purchases f rom the trader, they put off as long as they can. No one 
can ever know whether such men could make both ends meet, or not, 
if they were sold out. Probably they very seldom could do so, but I am 
sure the act does not mean to say that that kind of knowledge is rea- 
sonable cause to suppose that a préférence will resuit. They go on 
so for years, at times, just as this man did, and perhaps generally 
they go under in the end; but meanwhile they buy and sell, and evi- 
dently pay as they go, until the crash comes. Any prémonition that 
that day is near is enough, I agrée ; but the mère knowledge that at 
some time it will probably arrive is not enough. If it is, then thèse 
men can never be in business, for no one can safely trade with them. 

In the case at bar there waS no such indication as far as the évidence 
goes, though I must confess to some suspicion of the truth of the 
story as given. If I had merely to guess, I think I should guess with 
the complainant that they knew more than now appears ; but I hâve 
no right to guess without some basis. The story of ail of them is rea- 
sonable enough as it reads, and under it there was no reason at ail to 
suppose at the time of the payments that anything unusual had hap- 
pened. There was no prémonition whatever. Each défendant says 
that he insisted upon being paid before the holidays. Garthe 
urged that his trade was good in December, and that his collections 
would be good in January. This story may be f aise, but it is not 
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improbable. His business was such that a payment of $600 or $1,200 
was not at ail suspicious ; it was a large one. He took in every day 
over the counter $160 or $175, besides his collections, and the de- 
fendants had considérable knowledge of his business. Any substantial 
increase in his collections might easily put him in funds enough to pay 
at once $1,200. 

There is hère no évidence of sudden sales, of large payments, or 
transfers in property, or voluntary payment by the bankrupt, of any 
visible change in his mode of business, in short, of any of the usual 
earmarks in such cases. Suspicion will not support a decree by which 
property is transferred from one man to another. 

Decrees dismissed. 



In re ATKINS. 
(District Court, W. D. Kentucky. July, 1916.) 

1. Bankrtjptct iS=»482 — Fées of Attobneys. 

Where an involuntary pétition in bankruptcy was brlef, and no contest 
arose on It, because the banlcrupt in advance had in wrlting consented to 
the adjudication, and the schedules were brief, and there was no indica- 
tion that counsel of the petitioning creditors, as such, had anything to 
do wlth the préparation thereof, an allowance of $200 to counsel for 
their services was excessive, and would be reduced to $100, conceded by 
the complainlng créditer not to be excessive. 

[Ed. Note.— For other cases, see Banliruptcy, Cent Dlg. §§ 874r-876, 897 ; 
Dec. Dlg. <Ê=>482.] 

2. Bankbuptct iê=>482 — Fées of Counsel — Liabilitt of Fund of Estate. 

The compensation of attomeys of a tnistee in bankruptcy, in a con- 
test between antécédent creditors, sulng to set aslde a conveyance by 
their debtor, and subséquent creditors, is properly chargeable against 
the bankrupt estate ; the antécédent creditors, who alone could hâve 
set aslde the conveyance, not making any claim for any allowance for 
the services of their attorneys. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 874-876, 
897 ; Dec. Dlg. <®=482.] 

3. Bankeuptcy <g=>482 — Compensation of Attoenbys — Amount. 

Where the assets of a bankrupt amounted to a llttle over $16,000 and 
Interest accumulatmg on the sale of bonds taken for the purchase money 
of property sold under judgments of a state court, and the assets were 
In the hands of the trustée for distribution, attorneys of the trustée, em- 
ployed to lltlgate the question whether antécédent creditors, who had 
sued to set aside a conveyance by the bankrupt, were entitled to the 
assets to the exclusion of subséquent creditors, were entitled to a fee 
not exceeding $2,500. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §| 874^876, 
897; Dec. Dlg. «S=>482.] 

4. Bankeuptcy <s=9482 — Fées of Counsel — Aixowancb by Coubt — Consent 

OF Cbbditoes. 

The court, in allowlng conii)ensation of attorneys of a trustée In bank- 
ruptcy, must fix the amount of compensation wlthout référence to the 
fact that certain of the creditors consented to a specifled allowance, 
which, under the clrcumstances, was excessive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 874-876, 
897; Dec. Dig. ©=9482.] 

«saFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgest» & Indeies 



640 225 FEDERAL RtePORTEB 

3. BiNKEuiTCT <S=»482 — CosTS — Allowance. 

An order of the référée, allowing to Counsel of the trustée In bank- 
niptcy expenses in a eontest between antécédent credltors, sulng to set 
aside a conveyance by the bankrupt and subséquent creditors, will not 
be disturbed, where the sum had not been taxed as eosts aud pald by the 
subséquent creditors appealing from an order of the District Court ad- 
iudging that the rights of the antécédent creditors were exclusive of 
any right of the subséquent creditors to share in the assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 874r-870, 
897; Dec. Dig. ®=482.] 

In Bankruptcy. In the matter of Thomas J. Atkins, bankrupt. 
There was an order of the référée making allowances to attomeys, 
and the First National Bank pétitions for a review. Modified and 
affirmed. 

See, also, Globe Bank & Trust Co. of Paducah, Ky., v. Martin, 236 
U. S. 288, 35 Sup. Ct. 377, 59 L. Ed. 583. 

W. A. Berry, of Paducah, Ky., for claimants. 

Wheeler & Hughes, of Paducah, Ky., for First Nat. Bank and 
others. 

EVANS, District Judge. It would be somewhat difficult to state 
with accuracy and at the same time with brevity what might be a satis- 
factory history of the litigation in this case, but for présent purposes 
it will sufEîce to say that in August, 1908, the Globe Bank & Trust 
Company, then a créditer of the bankrupt, brought this suit in equit> 
in the McCracken circuit court to set aside as voluntary and f raudulent 
a deed the bankrupt had a short time previously made to his son and 
the son's children, whereby he conveyed to them practically ail of his 
property. In that suit the plaintiff sued out an attachment, which was 
levied upon the property conveyed. Soon afterwards the First Na- 
tional Bank of Paducah, and the Qld State National Bank of Evans- 
ville, Ind., also brought similar suits and obtained attachments therein, 
which were also levied upon the same property. The amounts due 
to the three banking institutions was about $20,000, and their claims 
were the only debts that were created before the conveyance to the 
son of the bankrupt. In amount they exceeded the value of the estate 
conveyed. 

The situation being thus, Mary Lee Owen, the Mechanics' & Farm- 
ers' Savings Bank, and the American-German National Bank, three 
creditors of the bankrupt, instituted a proceeding in involuntary bank- 
ruptcy, in which they stated the nature of their claims, the aggregate 
of which was $2,458.80. The earliest création of either of the debts 
was April 5, 1908, which was after the conveyance referred to. • The 
only act of bankruptcy alleged was that within four months next pre- 
ceding the date of filing the pétition, to wit, December 19, 1908, the 
said Atkins committed an act of bankruptcy, in that he did theretof ore, 
on the 17th day of December, 1908, admit in writing his inability to pay 
his debts and his willingness on that ground to be adjudged a bank- 
rupt. A copy of the written admission is attached to the pétition in 
bankruptcy. There was no eontest, and on the 28th day of December, 

^S=>For other cases see same topLc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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1908, after the subpœna had been served, pursuant to the consent 
of Atkins, the adjudication was made. 

A. Y. Martin, Esq., was chosen and qualified as trustée. Some time 
afterwards, the matter having been presented to this court in due 
form, it authorized the trustée to appear in the state court and seek 
to become a party to the litigation there. Instead, Martin seems to 
hâve filed in the state court a suit of his own, and furthermore sought 
to dominate the Htigation there. This latter effort seems to hâve 
resulted in failure; but, conceding the right of this court to adminis- 
ter whatever assets might be obtained, the state court, when it entered 
its final decree in the cases, ail of which had been Consolidated, ap- 
pointed Martin as commissioner of the court to sell the property, vifhich 
the state court had adjudged should be sold. The sale was made, 
$16,146.58 was obtained for the property, and practically ail of it, 
largely increased by interest on the sale bonds, was ultimately tumed 
over to the trustée in bankruptcy in this case. The amount thus ob- 
tained was obtained through the suits that had been instituted by the 
antécédent creditors of the bankrupt, the benefit of whose attachments 
had been duly saved under the Bankruptcy Act for the benefit of 
creditors. 

After this was donc through the litigation in the state courts, such 
as bas been described, a sharp contest arose in this court between the 
three banks referred to, who were the only antécédent creditors, 
and the creditors whose debts were created subséquent to the making 
of the deed by Atkins which had been set aside in favor of the anté- 
cédent creditors by the decree of the state court. The contest in this 
court resulted in our acquiescing in the views of the state court as 
to the respective rights of the antécédent and the subséquent creditors; 
but upon appeal to the Circuit Court of Appeàls (29 Am. Bankr. 
Rep. 935, 201 Fed. 31, 119 C. C. A. 363) that view was overruled, and 
ail the bankrupt's creditors were permitted to sharè equally. On 
February 23, 1915, the Suprême Court of the United States (236 
U. S. 288, 35 Sup. Ct. 2,77, 59 L. Ed. 583, 34 Am. Bankr. Rep. 162) 
affirmed the judgment of the Circuit Court of Appeals. So that it 
will be seen that the subséquent creditors succeeded in overturning the 
claims of antécédent creditors to exclusive rights in the fund arising 
from the sale of the property, and the resuit was that ail creditors 
(antécédent and subséquent) share equally. 

After this resuit was finally achieved the trustée filed a pétition 
before the référée for the allowance of certain counsel fées, and 
Messrs. Bradshaw & Bradshaw, who had been the counsel also for 
the petitioning creditors who secured the adjudication in bankruptcy, 
filed their claim for a fee in respect to that service. The référée 
allowed what he thought were proper fées in both aspects of the case, 
and the First National Bank, by its pétitions, has sought a review of 
ail the orders of the référée in that regard. AU will be disposed of 
in one opinion. 

[1] Preliminary to the décision of the questions arising on the péti- 
tions for review, we may state that Atkins and ail counsel in the case 
resided at or near Faducah, Ky., but the proceeding in involuntary 
225 F.— 41 
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bankruptcy was instituted at Louisville, Ky. The bankruptcy péti- 
tion was a very brief one. No contest arose upon it, because in ad- 
vance Atkins, in writing, had consented to the adjudication. Nothing 
could hâve been simpler than this. The schedules also were very 
brief, and there is no indication, and probably could be none, that 
Messrs. Bradshaw & Bradshaw had anything to do with the prépa- 
ration of the schedules of the bankrupt, and after the adjudication 
there was nothing further for the counsel of the petitioning creditors, 
as such, to do. Nevertheless, they claim for that service a fee of 
$500. Several lawyers at Paducah, who probably never saw the 
record in the involuïitary proceedings at Louisville, testified as to 
the va,lue of the services of the attorneys for the petitioning creditors, 
and their views widely differed. Two of them estimated a reasonable 
fee for that service to be $500, another put it at $250, and another 
put it at $200. The référée, as we hâve seen, fixed it at $200. With 
much expérience in such matters, I strongly inchne to think that the 
average fee for services of that character does not exceed $50; but 
in this case the créditer who seeks a review of the allowance concèdes 
that $100 fee would not be extravagant. For that reason I will fix 
the allowance at $100, and think it is quite libéral. 

[2] The question remaining to be determined is whether or not the 
fee allowed to Messrs. Bradshaw & Bradshaw and J. D. Mocquot 
of $3,500 was reasonable. They had claimed $5,000, besides over 
$500 for expenses. It will be observed that several of the witnesses 
who testified as to the fées upon this phase of the case were the same 
as those who testified in respect to the fee for filing the pétition in 
bankruptcy. While their estimâtes varied widely, none of them fîxed 
it at less than $4,000. We hâve carefully examined the testimony, 
and find the estimâtes quite spéculative and unsatisfactory. 

It cannot be doubted that the services of counsel for the trustée 
were laborious, extending intermittently over several years, and in 
four or fîve différent courts. They were valuable particularly to 
the subséquent creditors of the bankrupt, whose claims probably 
amounted to three-fifths of the bankrupt's indebtedness ; but it can- 
not be doubted, on the other hand, that those services were not valu- 
able to the antécédent creditors, though we give that fact no weight 
in. reaching a conclusion. 

The contention of the trustee's counsel is that the whole amount 
should be paid ont of the fund, the antécédent creditors bearing 
their proportion of it. It is objected by the antécédent creditors in 
their pétitions for a review that this would be inéquitable, inasmuch 
as it was their suits and attachments in the state court and the 
efforts they and their coimsel made there which created the fund 
and rescued the estate of the bankrupt from those to whom he had 
voluntarily conveyed it. It is insisted that the subséquent creditors, 
acting alone, could not hâve maintained a suit for the setting aside 
of the conveyance, and that only tlie antécédent creditors could hâve 
accomplished that resuit by their suits and the attachments they ob- 
tained; There is force in thèse contentions ; but the antécédent cred- 
itors hâve not made claim for any allowance for the services of their 
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attomeys, and consequently we cannot directly deal with that phase 
of the case. On the contrary, as the case now stands, we must hold 
that only the trustee's counsel can be compensated out of the fund. 
It might possibly be a hardship to compel the antécédent creditors 
to pay any part of the counsel îees of their adversaries under the cir- 
cumstances developed hère, although the main contentions in the 
Htigation out of which the présent daims for fées arise were in this 
court and the courts superior to it over the question of whether the 
antécédent creditors were entitled to be paid in full. In that htigation 
the subséquent creditors were victors. But thèse considérations apart, 
and taking a comprehensive view of the situation, I ain constrained 
to conclude ffom the testimony that the allowance of $3,500 was ex- 
cessive frôm any point of view. 

[3, 4] Without bcing advised at the hearing of the pending pétitions 
for review, or in any détail by the record bef ore us, of the reaJ 
facts respecting the services of the trustee's counsel in the cases in 
the State courts, nor as to what would hâve been a reasonable fea 
for those services in those courts, we understand that in this court 
no testimony was necessary for the préparation of the case between 
what we hâve called the antécédent and the subséquent creditors. In 
the Htigation in this court only questions of law appear to hâve been 
involved. And not only so, but the bankrupt's estate, amounting 
to $16,146.58 and certain interest, which without the aid of counsel 
accûmulated on the sale bonds taken for the purchase money of the 
property sold under the judgment of the state court, was securely in 
the hands of the trustée for distribution as the court might order. 

Stated generally, the assets being in safe hands, the légal question 
was whether the antécédent creditors, so called, of the bankrupt should 
get ail of them, or whether ail the creditors should participate ratably 
in those assets. We cannot agrée that even the repeated argument of 
such a question in respect to an estate of that amount calls for a fee 
of $3,500, even including in the estimate a reasonable fee for what 
services were rendered by the trustee's counsel in the state courts. 
There, it is true, services were rendered by the attomeys of the trus- 
tée; but probably even more fruitful services were rendered by 
counsel for the antécédent creditors, for it was the suits prosecuted 
by the latter which resulted in setting aside the voluntary- convey- 
ance made by the bankrupt. 

Thèse matters should be taken into account in estimating the extent, 
at least, of the services of the trustee's attorneys in the state court 
stages of the Htigation. As we hâve intimated, the testimony is most 
vague and unsatisfactory, and certainly so variant as to négative any 
claim that there had been established in Paducah, Ky., any standard 
of counsel fées. We hâve not regarded as particularly important the 
fact that certain of the witnesses were interested in the resuit; but 
it appears to be quite obvious that the consent manifested by certain 
of the subséquent creditors to the allowance of the fee of $3,500 is 
unimportant, as the consent of any individual should not affect the 
rights of any other créditer. 

In this situation we remember that the Suprême Court in Harrison 
V. Perea, 168 U. S. at pages 325, 326, 18 Sup. Ct. at page 135, 42 L. 
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Ed. 478, in speaking upon the question of amount of fées to be al- 
lowed, said: 

"The amount. was within the judiclal discrétion of the court, and In flxing 
that amount the trial court could proceed upon its own knowledge of the 
value of the solicitor's services. Trustées v. Greenough, 105 tJ. S. 527 [26 L. 
Ed. 11571 ; Fowler v. Equitable Trust Ce, 141 U. S. 411-415 [12 Sup. Ct. 7, 
35 L. Ed. 7931." 

Acting upon this suggestion of the Suprême Court, and being quite 
well aequainted with the gênerai characteristics of this case and of 
the services of counsel therein, after careful considération of the 
testimony, and with a disposition to allow what is fairly reasonable, 
and even libéral, for the services of counsel, the court is nevertheless 
of opinion, in a case involving only $16,147, that, instead of $3,500, 
the allowance to Messrs. Bradshaw & Bradshaw and J. D. Mocquot 
should not exceed $2,500, and the amount will be reduced accordingly. 

[5] Another order of the référée is complained of, to wit, that one 
of them which allows Messrs. Bradshaw & Bradshaw and J. D. 
Mocquot $529.24 for certain expenses. It bas been seriously ob- 
jected to by the antécédent creditors upon the ground that such 
expenses should not to any extent come out of them. The equity 
of this contention possibly in some particulars may not be altogether 
without force. Assuming that such expenses as that of $43 deposited 
with the clerk, and $70.30 paid to the clerk for preparing the record, 
and $25 deposited with the clerk of the Suprême Court of the United 
States, hâve not been taxed as costs and paid by the appellants in 
the case of Globe Bank & Trust Co. v. Martin, Trustée, and assuming 
that, if the appellant in the case referred to had paid those items as 
part of the costs taxed against it, its attorney would hâve brought 
that fact to the attention of the référée, we are not disposed to inter- 
fère, with the action of the référée upon that phase of the case, al- 
though the right to certain other of the expenses charged is not entire- 
ly clear. 

It results that the order of the référée allowing to Bradshaw & 
Bradshaw $200 for their services for the petitioning creditors should 
be modified to the extent of making that allowance only $100, that the 
order of the référée which allows to Messrs. Bradshaw & Bradshaw 
and J. D. Mocquot $3,500 as their compensation for services rendered 
the trustée of the bankrupt should be modified to the extent of making 
that allowance $2,500 only, and further that the order of the référée 
allowing to Messrs. B:i;adshaw & Bradshaw and J. D. Mocquot $529.- 
24 should be and it is affirmed. 
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THE ALASKA. 

(District Court, W. D. Washington; N. D. July 21, 1915.) 

No. 3021. 

Admibaltt (S=>28 — Jueisdiction in Rem — Action fob Wrongful Death. 

Rem. & Ba,l. Code Wash. § 1182, which œakes vessels liable "for In- 
juries committed by tbem to persons or property within this state," and 
gives a lien therefor, does not extend to actions by the heirs or repré- 
sentatives of a décèdent to recover damages for hls wrongful death, but 
is limited to cases of direct Injury to the person or property of the plain- 
tiff or llbelant, and dœs not vest a court of admiralty wlth jurisdiction 
of a suit in rem based on such statute. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 278-288; 
Dec. Dig. ®=»28.] 

In Admiralty. Suit by Elfrida Furu and Hjordis Furu, an infant, 
by her guardian ad litem, Elfrida Furu, against the gas schopner 
Alaska; Nels Hansen, claimant. On exceptions to amend libel. Ex- 
ceptions sustained. 

Daniel Landon, of Seattle, Wash., for libelants. 
Willett & Oleson, of Seattle, Wash., for claimant 

NETERER, District Judge. Libelants hâve commenced an action 
against the gas schooner Alaska, in which they seek to impress a lien 
for $6,000 damages occasioned to Elfrida Furu by reason of the 
death of her husband through the négligence of the schooner, andalso 
$4,000 as guardian ad litem for the minor child of the deceased, and 
allège, in substance, "that on the 21st day of April, 1915, about seven 
miles Southwest of Cape George, in the waters of the Pacific, Nels 
Furu was drowned by the gas schooner 'Alaska' carelessly and negli- 
gently running into and capsizing the fishing dory which Nels Furu 
was in" ; that at the time of his death he was 30 years of âge, healthy 
and able-bodied, and capable of earning $125 a month — and pray that , 
the schooner, her tackle, apparel, furniture, engines, etc., be attached. 
condemned, and sold to pay the claim of libelants, together with costs 
and disbursements. Thé claimant has filed exceptions, stating: 

"That the cause of action so set forth is not a cause of action cognizable by 
proceedlngs in rem In admiralty, and is not a maritime cause of action, and 
is not within the Jurisdiction of this honorable court." 

The issue îri this case was determinèd by Judge Cushman, of this 
district, in The Starr (D. C.) 209 Fed. 882, in which he held the rem- 
edy not available. But for the vigorous suggestion of proctors that 
the issue was not f ully presented at the time, and the f act that Judge; 
Hanford, also of this district, in The Willamette (D. C.) 59 Fed. 797, 
held to the contrary, which was affirmed by the Circuit Court, I would 
content myself with the holding in The Starr, supra, without giving 
the matter further considération. 

Neither the gênerai admiralty law nor the common law give a right 
of recovery for the death of another as the resuit of négligence. No 
lien is given by admiralty ; neither can admiralty create one. While 

^=91* or other cases Bee sams toplc & KEY-NUMBER lu ail Key-Numbered Digests i. Indexes 
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admiralty has jurisdiction of such an action primarily because of the 
place where the act complained of Occurred, the right of a proceeding 
against the ofifending thing js a right which is controlled and governed 
by local law. The right of recovery is therefore predicated upon 
the local law, and uniess a lien is given by the local law there is no 
lien to enforce by proceeding in rem in a court of admiralty. The 
Corsair, 145 U. 'S. 335, 12 Sup. Ct. 949, 36 L. Ed. 727. Référence to 
the Washington statute discloses the following provisions: 

Section 183, Rèmjngton & Ballinger's Code: 

" • • • WÊen the deatb. of a x)erson is caused by the wrongf ul act or 
neglect of another, hls helrs or personal représentatives may maintaln an 
action for damages against the person causing the death. • • ♦ " 

Section 194, supra: 

"No action for a Personal injury to any person occaslonlng bis death shall 
abate, nçff shall such right of action détermine, by reason of such death, if 
he Myè à wif e or child living, or leaving no wife or issue, If he hâve dépend- 
ent ùpon him for support and résident within the United States at the time 
of his death, parents, sisters or ininor brothers; but such action may be 
prosecuted, or commenced and prosecuted, in. f avor of such wife or in favor 
of the wife and children. » • * " 

Section 1182, supra: 

"Ail steamers, vessels and boats, thelr tackle, apparel and fumiture, are 
llable: * * * (5) For injuries commltted by them to persons or property 
within thls state, or while transporting such persons or property to or from 
this State. Demands for thèse several causes constitute liens upon ail 
steamers, vessels and boats, and thelr tackle, apparel and fumiture, and hava 
priority in the order of the subdivisions hereinbefore enumerated, and hâve 
préférence over ail other demands ; but such liens continue in force only for 
a period of three years from the time the cause of action accrued." 

In The Willamette (D. C.) supra, Judge Hanford, in 59 Fed., at 
page 800, said: 

"Upon the authorlty of the décision of Judge Deady, In the case of The 
Otegon [D. C] 45 ï'ed. 62, and the apparent approval thereof by the Suprême 
Cîourt of the United States in the case of The Corsair, 145 U. S. 335, 12 Sup. 
Ct, »49 [86 L. Ed. 727], I hold that the rlghts conferred by thèse statutes are 
available to the représentatives of the deceased passengers above named in 
this suit" 

It is apparent that Judge Hanford based his conclusion upon the 
holding of Judge Deady in The Oregon (D. C.) supra, in which (45 
Fed. at page 17), the Oregon statute is set out as f ollows : 

"When the death of a person is caused by the wrongful act or omission of 
another, the personal représentatives of the former may maintaln an action 
at law therefor against the latter, if the former might bave maintained an 
action, had he lived, against the latter, for an injury done by the éame act 
oromission." 

And on the same page : 

"Every boat or vessel used in navigating the waters of this state • • • 
Eihall be llable and subject to a lien * * * for ail • * * damages or 
injuries done to persons or property by such boat or vessel." 

A comparison shows that the law of Oregon difïers from the law 
of Washington with relation to the right of action, in this: That it 
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placés the représentatives of the deceased in the same status and gives 
them the samé right of action as the deceased woùld hâve, if living, 
while the Washington lavi^ gives a right of action for damages which 
were actually sustained. The law^ of each state gives a lien for dam- 
ages or injuries sustained to persans or property. It is clear that under 
each law damages to the person injured, recoverable by himself, are 
a lien, and ùnder the Oregon law the représentatives succeed to the 
same right of lien as the injured party vi^ould hâve had, and Judge 
Deady so held, and the same construction vs^as given the Washington 
statute in Re Willamette, supra. The Circuit Court of Appeals, in 
reviewing The Willamette, supra, while recognizing the instant issue 
an open question, at 70 Fed. 874, at page 878, 18 C. C. A. 366, at 
page 370 (31 L. R. A. 715), through Circuit Judge McKenna, said: 

"Tlie question presented in ttie second asslgnment of error — ^that is, 
the power of a court of admiralty to entertain jurisdlction of suit by the 
représentatives of a deceased person when the right of action survives by the 
local law — bas not been passed on definitely by the Suprême Court, though it 
has corne up incidentally in several cases. Whenever it bas arisen in the 
District Court, with but few exceptions, the jurisdiction has been entertained, 
and by a few eminent judges it has l)een asserted without the atd of local 
law. The reasonlng of the latter has been left unsubstantial by the décision 
of the Suprême Court in Insurance Co. v. Brame, 95 U. S. 754 [24 L. Ed. 580], 
but it shows the disposition of judges. The researeh of other courts has 
made it unnecessary to revlew or especially cite thèse cases. Thls has been 
ably and accurately done in Steamboat Co. v. Chase, 16 Wall. 552 [21 L. Bd. 
369]; The Harrisburg, 119 U. S. 199 [7 Sup. Ct. 140, 30 L. Ed. 358]; Ex 
parte Gordon, 104 U. S. 515 [26 L. Ed. 814] ; The Corsatr, 145 U. S. 335, 12 
Sup. Ct. 949 [36 II. Ed. 727] ; and no disapproval is expressed of the cases re- 
viewed. It may not be unnecessary répétition to refer to the case of The 
City of Norwalk [D. G.] 55 Fed. 98, in which Judge Brown, of the Southern 
district of New York, comments on previous décisions, and vlndicates the 
jurisdiction of the District Court with great strength of reasonlng; and the 
cases of Holmes v. Railway Co. [D. C] 5 Fed. 75, and The Clatsop Chief 
[D. Cl 8 Fed. 163, in which Judge Deady, in the Oregon district, sustained, 
respectively, an action in personam and an action In rem, a statute In Oregon 
givlng the right of action; and In re Humboldt Lumber Manufrs' Ass'n 
[D. C] 60 Fed. 428, decided by Judge Morrow, of the Northern district of 
Califomla, foUowing and approving Judge Brown's reasonlng. The case of 
The City of Norwalk was aflSrmed on appeal by the Circuit Court of Appeals, 
and the conclusion and reasonlng of Judge Brown approved [McCullongh'a 
Adm'x v. New York & N. Steamboat Co.] 20 V. S. App. 570, 9 C. O. A. 521, 
61 Fed. 364. • * * If a collision is culpable, It is undoubtedly a marine 
tort, and the Suprême Court said in The City of Panama, 101 U. S. on pages 
453-464 [25 L. Ed. 1061]: 'Injuries of the kind [the case was of injuries not 
resultlng in death] alleged give the party a clalm for compensation, and the 
cause of action may be prosecuted by a libel in rem against the shlp ; and the 
raie is universal that, if the libel is sustained, the decree may be enforced 
in rem as In other cases where a maritime lien arises. Thèse principles are 
so well known, and so unlversally acknowledged, that argument in their sup- 
port is unnecessary,' If a claim for compensation, if the party die, can be 
made to survive by statute to hls [Personal] représentatives, it would not be 
very complète reasoning to hold that the remedy cannot also be made ta 
survive. Indeed, there is language of Justice Grey in the case of The H. B. 
Willard [D. C] 52 Fed. 387, which supports the vlew that, the right being 
created, the admiralty courts of the United States will enforce it by their own 
rules of procédure. The leamed justice said: 'When a right maritime in its 
nature has been created by the local law, the admiralty courts of the United 
States may doubtless enforce that right according to tîielr own rules of pro- 
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cedùre'— oitlng a number of cases among which is The Corsalr 145 V. S. 335 
[12 Sup. et. 949, 36 L. Ed. 727]. In the case at bar, however, it is enongli to 
say that, the tort belng a maritime one, it would seem on principle and au- 
thority, if the local law Is compétent to préserve the rlght of action, It is com- 
pétent to give it the efficlency of a lien to be enforeed in the appropriate 
fédéral tribunal. The Lottawanna, 21 Wall. 558, 581 [22 L. Ed. 654]." 

Judge Wolverton, in The Aurora (D. C.) 163 Fed. 636, and The 
General Foy (D. C.) 175 Fed. 590, in which the Oregon statute, supra, 
was considered, held that a lien existed, and at page 596 of the latter 
décision, says: 

"Prom the spécifie reading of the lien or privilège statute involved in The 
Albert Dumois Case [177 TJ. S. 240, 20 Sup. Ct 595, 44 L. Ed. 751], the rea- 
sonable construction thereof was that it gave a right only to the party In- 
jured — the language being: 'Where any loss or damage has been caused to 
the person or property of any individual • * * the party injured shall 
hâve a privilège.' Not so with the Illinois, Wlsconsln, California, and Oregon 
statutes, for In eaeh instance it Is declared, in efEect, that pvery vessel shall 
be subject to a lien for ail damages arising for Injury done to persons or 
property by such boat or vessel. Statutes more gênerai and comprehensive in 
ternis could hardly hâve been framed, and they would seem sufflcient to 
comprise such damages as the helrs of the décèdent would suffer by reason 
of such décèdent having been wrongfully eut short of his existence. But. 
however thls mày be, I feel bound by the décisions of the Circuit Court of 
Apiieals in the cases of The Willamette and The Oregon, supra, standing, as 
I construe the décision in The Dauntless, unreversed or in any way modified." 

The Circuit Court of Appeals, in The Dauntless, 129 Fed. 715, at 
page 716, 64 C. C. A. 243, at page 244, in considering the California 
statutes which are set f orth in the opinion, said : 

"This court, in The ■Willamette, 70 Fed. 874, 878, 18 C. C. A. 366, 31 L. R. A. 
715, and in Laidlaw v. Oregon By. & Nav. Co., 81 Fed. 876, 879, 26 C. C. A. 
665, in construing the statute ol Oregon which reads as foUows: 'Every boat 
or vessel used in navigating the waters of this state * * * shall be liable 
and subject to a lien • * * for ail * * * damages or injuries done 
to persons or property by such boat or vesséV (Hill's Ann. Code, par. 3690) — 
held that an action of this character in rem cpuld be sustalned. The question 
involved in this case is whether or not such actions can be maintained under 
the statutes of California. * • * The statute of California (section 377, 
Code Civ. Proc.) provides: *\Vhen the death of a person is caused by the 
wrongful act or neglect of another, his hoirs or personal représentatives may 
maintain an action for damages against the person causing the death.' Sec- 
tion 813, Code Civ. Proc, provides: 'AU steamers, vessels, and boats are liable 

• * * (5) for injuries committed by them to persons or property. 

• « * ' » 

The court, then, without expressly referring to The Willamette, at 
page 719 of 129 Fed., at page 247 of 64 C. C. A., says : 

"We are of opinion that no substantial différence can be drawn between 
the statutes of the différent states upon which The Albert Dumois and The 
Onoko were based, and the statutes under considération. If any distinction 
exists, it must be conceded that the language of section 813 of the Code of 
Civil Procédure of California is stronger in favor of appellants' contention 
than the others ; and in the light of thèse opinions, and in view of the lan- 
guage used in the California statute, we feel compelled to hold that in the 
Doane Case this court has no jurisdiction." 

In The Onoko, 107 Fed. 984, 47 C. C. A. 111, the Circuit Court of 
the Seventh Circuit was considering the Wisconsin and Illinois water 
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craft laws. 1 Starr & C. Ann. St. (2d Ed.) c. 12, par. 1, of the laws 
of Illinois provides that: 

"Every * » * vessel, steamboat, steam dredge, tugboat, scow, canal 
boat, barge, lighter, and other water craft of about five tons burthen, used or 
intended to be used in navigating the waters or canals of this state, or used in 
trade or commerce between ports and places within this state, or havlng thelr 
home port in this state, shall be subject to a lien thereon: * * • Fifth — 
for ail damages arising from injuries done to persons or property by such 
water craft. * • • " 

The statute of Wisconsin (2 Sanb. & B. Ann. St. 1898, § 4255) is 
stated by Circuit Judge Jenkins, in The Onoko, to be practically the 
same as paragraphs 1 and 2, chapter 70, of the Illinois statute, but 
contains a proviso "that such action shall be brought for a death 
caused in this state." Section 3348 of the Wisconsin statutes, supra, 
provides that : 

"Every ship, boat or vessel used in navigating the waters of this state shall 
be liable for and the claims or demanda hereinafter mentioned shall constitute 
a lien on such ship, boat or vessel, wUich shall take precedence of ail other 
claims or liens thereon: * * * (4) For ail damages arising from injuries 
done to persons or property by such ship, boat or vessel." 

The court, in this case, at page 987 of 107 Fed., at page 113 of 47 
C. C. A. said : 

"L'ndoubtedly, in this country, since the décision in The Corsair, the gêner- 
ai trend of opinion in the lower courts has been to the effect that the water 
craft laws of the various states give a lien upou the vessel for Injuries occa- 
sioning death. * * * In ail thèse cases, with the exception of The Glen- 
dale, the act supposed to grant the lien is an independent aet, and in no 
way connected with the act glving the action for the death. In The Glen- 
dale the provision granting the lien is part of the very act glving the right of 
action. * * * It is also to be said that the water craft law contemplâtes 
a lien for direct injuries done by the inanimate thing negligently navigated, 
and would not seem to comprehend such injury as is contemplated by the 
act granting a right of action for a death. The injury for which a lien is 
given is a direct injury by the negligently navigated craft to person or prop- 
erty. By reason of the faulty navigation and conséquent collision, no injury 
was done to the person of the libelant, or to the person of those he represents. 
Xor was injury done to his or their property. They had no property right in 
the person of the deceased. The right of action arose only upon and because 
of his death. The recovery is allowed as compensation for the supposed sup- 
port and éducation which they would hâve received had he survived. This 
right of action, arising only upon death, cannot, within the meaning of the 
water craft law, be property which eould be injured by an Inanimate thing 
negligently navigated. In view of the ruling of the Suprême Court, we are 
not permitted to follow the décisions * * * by the Circuit Courts o£ Ap- 
peals rendered before the décision in The Albert Dumols, and are constrain- 
ed to hold that no lien upon the vessel Is created by the acta considered for 
the cause deelared in the libel." 

The statutes of Washington (section 1182, supra) and California 
(section 813, supra), relating to water craft liability of vessels for 
injury to persons or property, are the same. The provisions of sec- 
tion 183, Rem. & Bal. Code, supra, and section 377, Code Civil Proc. 
Cal., are identical. The décision in The Willamette, supra, by the 
Circuit Court, was rendered in 1895 ; The Onoko, supra, in 1901 ; 
The Dauntless, supra, in 1904; and in 1900, The Albert Dumois, 177 
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U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751, was decided. In this case 
the Suprême Court held that the provisions of the L,ouisiana water 
craft law (subdivision 12 of article 3237), which provides, "Where 
any loss or damage has been caused to the person or property of any 
individual by any carelessness, negleçt or want ô'f skill in the direc- 
tion or management of any steamboat, barge, flatboat, water craft or 
raft, the party injured shall hâve a privilège to rank after the privi- 
lèges above specified," were not intended to apply to actions brought 
by the représentatives of a deceased person for damages resulting in 
death. Justice Brown, for the court, at page 259 of 177 U. S., at 
page 602 of 20 Sup. Ct. (44 L. Ed. 751), said: 

"The object of article 3237 was not to extend the cases in which damages 
tnight be recovered to such as resulted in death, but merely to provide that, 
in cases of damages to person or property, where such damage was occa- 
sioned by négligence in the management of any water craft, the party injured 
should hâve a privilège or lien upon such craft. We deem it entirely clear 
that the article was not Intended to apply to cases brought by the représent- 
atives of a deceased person for damages resulting in death." 

There is no question in my mind but that the Suprême Court in 
this case clearly limited the lien privilège in paragraph 5, § 1182, Rem. 
& Bal. Code, supra, as a right accruing to the injured party only, and 
not a lien which passes to his représentatives ; and similar provisions 
having been considered by the court in The Onoko, supra, and by the 
Circuit Court of this circuit, in The Dauntless, supra, there is, in my 
judgment, no escape from the conclusion that this action is not within 
the jurisdiction of this court. 

The exceptions are therefore sustained. 



In re AGNEW et al. 
(District Court, N. D. New Tork. August 27, 1915.) 

1. Bankrtjptcy <S=>25, 402 — Death op Allegbd Bankbupt — Effect. 

tlnder Bankr. Act July 1, 1898, c 541, § 8, 30 Stat. 549 (Comp. St. 1913, 
§ 9592), declaring that the death of a bankrupt shall not abate the pro- 
ceedlngs, but the same shall be conducted in the same manner, so far as 
possible, as though he liad not died, bankniptcy proceedings, once be- 
gun, do not abate on the death of the alleged bankrupt, whether the pro- 
ceedings be volùntary or involuntary, and whether adjudication has been 
■ had or not at the time of the death, and the adminlstrator of the de- 
ceased bankrupt may Aie an application for a discharge. 

[Ed. Note.— For other cases, see Bànkruptcy, Cent Dig. S§ 134, 680; 
Dec. Dig. ®=25, 402.] 

2. Bankbuptcy <S=5410 — Dischaese — Application — ^Extension of Time in 

Which to File APPLiCATioisr. 

The court, for cause shown, may extend the tlme, not exceeding 18 
. months from the adjudication of bapkruptcy, In which an application for 
a discharge may be fllëd by the adminlstrator of the bankrupt, dying 
pending bànkruptcy proceedings. 

[Ed. Note. — For other cases, see Bànkruptcy, Cent Dig. § 694; Dec 
Dig. <S=»410.] 

<S=»For other cases see same topio & KEY-NUMBER In ail Key-Numbered Dlgesta aindexes 
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3. Bankeuptct <g=»410— Executobs and Administbatobs ®=»29 — Dischaeoe 

IN Bankbuptct — Application bt Administbatoe of Deceased Bank- 

' BUPT — OOLLATEBAL ATTACK. 

Where an application for a discharge in baokruptcy is presented by 
an alleged administrator of the deceased bankrupt after one year from 
the adjudication, an objecting créditer and trustée may not coUaterally 
attack the regularity of the appolntment of the administrator, or the 
order granting an extension of tlme in whlch to file the application; and 
the production of the letters of administration is sufficient to establish 
the fact of appolntment, unless the letters are shown to hâve been re- 
voked, and the objecting créditer and trustée can only by motion attack 
the regularity of the letters of administration, or the order granting the 
extension. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 694; Dec. 
Dig. <S=»410 ; Executors and Administrators, Cent Dlg. §§ 177-182, 1411 ; 
Dec. Dig. <S=29.] 

4. Bankeuptct <S=»408 — OFii;NSES bt Bankbdpt — Feaudiuxent Conceal- 

MENT or Peopeett — Statutobt Peovisions. 

To constltute the offense of knowingly and fraudulently concealing, 
while a bankrupt, property from the trustée, In violation of Bankr. Act 
July 1, 1898, c. 541, § 29, 30 Stat. 554 (Comp. St. 1913, § 9613), the con- 
cealment must hâve been by the bankrupt after the flllng of a pétition or 
after his discharge, and the property must hâve been concealed from the 
trustée, and must hâve belonged to the estate in bankruptey, and the 
concealment must hâve been knowingly and fraudulently made, and a 
bankrupt transferring property in fraud of créditera prior to bankruptey 
proceedings is not withln the statute, though a bankrupt, commeneing to 
conceal hls property prier te the flling of a pétition, and continuing to 
conceal the same thereafter and pendlng bankruptey proceedings, and 
failing to disclose the facts to hls trustée, but aiding In the concealment 
by transfer to or through others, knowingly and fraudulently conceals his 
property whlle a bankrupt 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. §§ 732-736, 759, 
762, 763; Dec. Dig. <s=î408.] 

5. Bankeuptct <@=»414 — Offenses bt Bankeupt — Feauditlent Conceal- 

ment OF Peopertt — Evidence. 

Evidence that a bankrupt knowingly and fraudulently concealed, vrhile 
a bankrupt, from his trustée, property belonging to his estate in bank- 
ruptey, in violation of Bankr. Act, § 29, must be clear. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dig. §§ 720-722; 
Dec. Dig. <S=»414.] 

6. Bankeuptct ig=>413 — Dischabge— Spécifications of Objections — Suffi- 

CIENCY. 

Spécifications of objections to a banknipt's discharge, on the ground 
that he had knowingly and fraudulently concealed, whlle a bankrupt, 
from his trustée, property of his estate, should point ont or specify what 
property was concealed, and when, with some reasonable degree of cer- 
tain ty. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 712-718, 
725, 727; Dec. Dig. <g=»413.] 

7. Bankeuptct <©=»413 — ^Dischabge — Spécifications of Objections — Suffi- 

CIENCT — "INTENTIONAXX.Y" — "FBAUDULENTLT." 

Speclflcatlens of objection to a bankrupt's discharge, alleglng the 
making of a false oath by the bankrupt "knowingly and intentionally" 
Including tn the schedule of assets a worthless note for $5,000 held as 
collatéral only, wlth knowledge that It was worthless, and Including anoth- 
er note of $9,000, on which $750 hâd been pald, as worth $9,000, when the 
same was worthless, or believed so to be by hlm, and stating the value of 
a warphouse to be $6,000, when in fact worth only half that sum, and 

^ssVoT otber cases lee «âme toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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known to the banJirtipt to be worth only half, are Insuffldent to charge 
the bankrupt with havlBg "bnowlngly and fraudulently" made a false 
oath In relation to any proceeding in bankniptcy, wlthin Bankr. Act, § 
29b, for the spécifications mtist state that the oath was "knowingly and 
fraudulently made," and it must appear that the oath was as to a ma- 
terial matter, and the requirement that the false oath must hâve been, 
not only knowingly made, but fraudulently made, is of the essence, and 
"intentionally" is uot the same as "fraudulently," and the meaning of 
the two is not the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 712-718, 
725, 727; Dec. Dig. (S=)413. 

For other définitions, see Words and Phrases, First and Second Séries, 
Intentionally ; Fraudulently.] 

In Bankruptcy. In the matter of John Agnew and Maude A. Sher- 
man, individually and as composing the firm of Agnew & Co., bank- 
rupts. On objections to application of discharge. Spécifications of 
objection in part adjudged insufficient, and in part adjudged sufficient, 
and the latter spécifications ref erred to a spécial master. 

Adjudication of the above-named bankrupts having been had, and 
thereafter, and within 18 months thereafter, said John Agnew having 
died before his application for a discharge, and an administratrix 
of his estate having been duly appointed, such administratrix 
applied for the discharge of said John Agnew after one year, but 
within the 18 months succeeding such adjudication; leave so to do 
having been granted by this court. Fred H. Justin, trustée, and the 
Plattsburgh National Bank, a créditer; filed spécifications of objection 
to such discharge, and the administratrix by exceptions and motion 
challenges their sufficiency. The question hère is as to the suffi- 
ciency of such spécifications of objection to the discharge in bank- 
ruptcy of said John Agnew, now deceased. 

Weeds, Conway & Cotter, of Plattsburgh, N. Y., for trustée and 
objecting creditqr. 
Agnew & Agnew, of Plattsburgh, N. Y., for administratrix. 

RAY, District Judge (after stating the facts as above). The spécifi- 
cations of objection filed to the discharge of John Agnew challenge the 
validity of the order of the judge permitting the filing of an applica- 
tion for a discharge after one year and within the 18 months succeed- 
ing the adjudication, and also the right of the administratrix of a de- 
ceased bankrupt, duly adjudtcated 'in his lifetime, to file or présent a 
pétition for his discharge, and also deny that Amy C. Agnew, who 
filed the application for disclîârge, is administratrix. Thèse spécifica- 
tions of objection also présent the foUowing grounds for refusing a 
discharge, but whether sufiiciently or not is the question, viz. : 

That said John Agnew, while a bankrupt and unable to pay his 
debts, committèd offenses punishable by imprisonment, as specified 
i'n section 29b of the Bankruptcy Act, in that he knowingly and fraud- 
ulently concealed and withheld froni his trustée certain books, prop- 
erty, etc., and that said John Agnew made a false oath in relatia:i to 
■this bankruptcy proceeding, and on matters material therein, know- 

©dsFor other cases see same topic & KEY-lN'UiMBER in ail Key-Numbered Dlgests & Indexes 
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ingly and intentionally, and theri sets out détails thereof ; also that 
John Agnew, with intent to çonceal his financial condition and the 
condition of the firm, dèstroyed, concealed, or permitted to be destroy- 
ed or concealed, records, vouchers, books, and papers of his said 
firm, and failed to keep or cause to be kept books of accounts and 
records from which the true financial condition of himself and his 
firm might be ascertainëd, etc. ; also that said John Agnew obtained 
money, crédit, and property upon materially false statements in writ- 
ing made by him to varions persons, firms, and corporations, for the 
purpose of obtaining money, crédit, and property, etc.; also that at 
a time subséquent to the first day of the four months immediately 
preceding the filing of the pétition in bankruptcy said John Agnew 
trattsferred, removed, dèstroyed, or concealed, or attempted to do so, 
his property, etc., with intent to hinder, delay, and defraud their 
creditors. 

The grounds for refusing a discharge, so far as involved hère, may 
be summarized thus : 

Offenses Punishable by Imprisonment. (See section 29.) The bank- 
rupt: 

(A) Must hâve knowingly and f raudulently concealed, while a bank- 
rupt, from his trustée, property belonging to his estate in bankruptcy. 

(B) Must hâve made a false oath or account in, or in relation to, 
some (any) proceedings in bankruptcy. (This bankruptcy proceeding.) 

Other Grounds. (See section 14.) The bankrupt: 

(C) Must hâve, with intent to conceal his financial condition, dè- 
stroyed, concealed, or failed to keep books of account or records from 
which such financial condition might be ascertainëd. 

(D) Must hâve obtained money or property on crédit upon a ma- 
terially false statement in writing made by him tp any pérson or rep- 
résentative for the purpose of obtaining crédit from such person. 

(E) Must hâve, at some time subséquent to the first day of the four 
months immediately preceding the filing of the pétition, transferred, 
removed, dèstroyed, or concealed, or permitted this to be done, some 
of his property, with intent to hinder, delay, or defraud his creditors. 

[1-3] Bankruptcy proceedings, once commenced, do not abate on 
the death of the alleged bankrupt, whether the proceeding be vol- 
untary or involuntary, and whether adjudication has been had, or not, 
at the time of such death. Bankr. Act, § 8,, "The death or insanity 
of a bankrupt shall not abate the proceedings, but the same shall be 
conàucted and concluded in the same mannér, so far as possible, as 
though he had not died or become irisane." In re Hicks (D. C.) 6 
Anr. Bankr. Rep. 182, 107 Fed. 910; Shute v. Pattefson"(C. C. A., 
Sth Circuit) 17 Am. Bankr. Rep. 99, 147 Fed.' 509, 78 C. C. A. 75; In 
re Parker, 1 Am. Bankr. Rep. 615; In re Miller (D. C.) 13 Am. Bankr. 
Rep. 345,, 133 Eed. 1017; Collier on Bankruptcy (lOth Ed.) 249,.;250. 
Theref orè tHfe administratrix, if there be one, properly filed the appli- 
cation for a dischàrge, and the judge had the right, on Cause shown, 
to extend the tihie in which to file same, but not exceeding 18 months 
from the adj-udication. If it be shpwn that no letters of administra- 
tion issuèd to the person who, as administratrix, filed the application 
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for a dischargjC, the proceedings for a discharge will fall, of course; 
but such appomtment, as to its regularity, etc., cannot be attacked in 
this proceeçling. The production of the letters will be sufficient, and 
establish -the fact, unless it be showri they hâve been revoked. If it 
be shown that no reason whatever was présentée! to the judge for 
extending beyond one year the time for filing thie appUcation for a 
discharge, the order might be void, and vacated on motion. The ob- 
jecting, çreditor and trustée hâve the right to présent thèse questions, 
however ; but the order granting the extension cannot be attacked 
in this proc'eeding before the spécial master or judge, nor can the 
regularity or validity of the letters of administration. If, as alleged, 
Amy C, Agnew, who appUed for the extension, was not a person 
entitled to apply for such an order, it can be vacated on motion, but 
cannot be attacked coUaterally ; the order having been made and acted 
upon. It will be incumbent on her to produce and put in évidence the 
letters of administration. As to the other spécifications of objection, 
they must point out and allège facts, not mère conclusions. 

. [4-6] To constitute the punishable offense of having knowingly and 
fraudulently concealed while a bankrupt from his trustée property 
belonging, to his estate in bankruptcy, such concealment must hâve 
been by, the bankrupt af ter the fihng of a pétition against him, while 
a bankrupt, or after his discharge, and the property must hâve been 
cpncealed from the trustée, and such property must hâve belonged to 
the estate in bankruptcy. The concealment must be knowingly and 
fraudulently done. The évidence must be clear. It is évident that the 
spécifications of objection should point out or specify what property 
was concealed, and when, with some reasonable degree of certainty. 
In re Meyers (D. C.) 5 Am. Bankr. Rep. 4, 105 Fed. 353; In re 
Hyman (D, C.) 3 Am. Bankr. Rep. 169, 97 Fed. 195 ; In re Webb (D. 
C.) 3 Am. Bankr. Rep. 386, 98 Fed. 404. If a person, before a péti- 
tion in bankruptcy is filed by him or against him, in contemplation 
thereof , puts property ûut of his hands, intending to put it beyond the 
reach of his creditors and retain title, so that at some future time 
he may obtain it or reclaim it, and he commences such concealment 
prior to the filing of a pétition, and continues it thereafter and during 
the pendency of such bankruptcy proceedings, failing to disclose the 
truth to his trustée, and then aids in its concealment by transfer to 
or through others, I am of opinion he has knowingly and fraudulently 
concealed, while a bankrupt, from his trustée, property belonging to 
his estate in bankruptcy. Thèse spécifications, in substance and some- 
what in détail, charge this, and I think them sufficient in thèse regards. 
In re Quackenbush (D. C.) 102 Fed. 282 ; In re Bemis (D. C.) 104 Fed. 
672; U. S. V. Cohen (C.C.) 142 Fed. 983; In re Jacobs et al. (D. C.) 
.147 Fed. 797; In re James (D. C.) 175 Fed. 894; James v. Stone, 181 
|fed. 476, 104 C. C. A. 224. It cannot be material that the property 
i-éally,pwned by the bankrupt was transferred in fraud of creditors 
for the benefit of the bankrupt himself prior to the institution of the 
proceedings. The trustée may reclaim such property, even if the bank- 
rupt himself could not hâve done so. 

[7] The proof may fajl to establish the charge; but, if ail the facts 
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and acts allegtd art proved, the conclusion will inevitably follow. It 
is expressly alleged that the acts specified were donc by John Agnew 
himself , and that they were ffaudulently done. Cortiing to the spécifi- 
cations of objection that the bankrupt John Agnew made false oaths 
in relation to some proceeding in bankruptcy, the facts alleged are 
that, in his schedules filed of the assets and liabilities of the firm of 
Agnew & Co., he listed as worth $5,000 a note dated June 15, 1908, 
made by one William Marshall, for $5,000, payable to the order of 
one Yerrington; that such note had not been . protested, or protest 
waived; that the indorser was not liable thereon, and the maker of 
such note had been dead several years, and was and had been jri- 
solvent for some years prior to his death, and left no estate sufficient 
to pay such note ; that such note was worthless, and known so to be 
for years by Agnew; that Agnew & Co. held same as collatéral secUri- 
ty to a note given Agnew & Co. by Yerrington and unpaid; also .that 
said Agnew included in said schedules, verified by said John Agfiew, 
as worth $9,000, a note dated September 15, 1909, due on demand, 
made by one Yerrington for $9,000, payable to the order of Agnew 
& Co., on which $750 had been paid ; that when such schedules were 
made said note was worthless, or believed so to be by said John Agnew 
and his said firm ; also that in the schedules was included the warehouse 
of Agnew & Co., valued at $6,000, and that said warehouse was not 
worth that sum when the schedules were sworn to, and that "John 
Agnew well knew it was not, and that he was giving it a false and 
fictitious valuation; that said warehouse was not at that time worth 
one-half the valuation placed thereon in said schedules." 

The sum and substance of thèse spécifications of objection, charg- 
ing the making of a false oath, is that Agnew "knowingly and inten- 
tionally" included in the schedules of assets of the firm a worthless 
note for $5,000 held as collatéral only, knowing it to be worthless; 
that he also included another note of $9,000, on which $750 had been 
paid, as worth $9,000, when same "was worthless, or believed so to 
be by said John Agnew and his said firm," and that he also statèd in 
such schedules the value of the warehouse of the firm to be $6,000, 
when in fact worth only half that sum, and known to said Agnew 
to be worth only half the sum of $6,000. The requirement of the stat- 
ute (section 29b) is that the bankrupt must hâve "knowingly and fraud- 
ulently" rrlade "a false oath or account in, or in relation to, any pro- 
ceeding in bankruptcy." This, of course, refers to the pending pro- 
ceeding, and not some other bankruptcy proceeding. The spécifica- 
tions of objection must state that the oath was "knowingly and fraud- 
ulentlv" made. In re Mayer (D. C^ 195 P'ed. 571, 28 Am. Bankr. 
Rep. 342; In re Bryant (D. C.) 104 Fed. 789, 5 Am. Bankr. Rep. 114; 
In re Salsbury (D. C.) 113 Fed. 833, 7 Am. Bankr. Rep.' 771; In re 
Cohen (D. C.) 149 Fed. 908, 18 Am, Bankr. Rep. 84; In re Beebé 
(D. C.) 116 Fed. 48, 8 Am. Bankr. Rep. 597. This must be the charge 
in the spécifications, and the oath made must be as to a material mat- 
ter, which must appear from the spécifications of objection. Says 
•Collier (lOth M., page 343): 

"The analogy of this objection to a crime usuaUy oompels strict pleading 
*nd even etricter proof." 
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The requirement. that the false oath rrlust hâve been, not only know- 
ingly made, but "fraudtilently" made, is of the very essence of the 
objection. "Intentionally" is not the same^ as "fraudulently." The 
mëaning of the two words is not the same. The one word is not a 
synonym ùf the other. See Soule's Revised Dictionary of Synonyms, 
"Frauduleht" and "Intentional." 

Says Remington on Bankruptcy, vol. 3, 2d Ed., p. 2405, § 2596, dis- 
cussing opposition to discharge : 

"When the act alleged is the commission, of one of the offenses prohibited 
by the Bankrupt Act, it must be alleged to hâve been done knowingly and 
fraudulently." 

Many cases are citèd. In short, there must hâve been an intent or 
purpose.to mislead, deceive, and defraud the creditors or some of them. 
See, alsb, In re Pâttersdn (D. C.) 121 Fed. 921, 10 Am. Bankr. Rep. 
371 ; ' Ili re tierce (D. C.) 103 Fed. 64, 4 Am. Banicr. Rep. 554; In 
re' Kaiser (D. C.) 99 Fed. 689. Errors or mistakes in making up 
schedules are not infrequent, and so errors in estimating values are 
of fréquent occurrence. 

ï think the spécifications of objection, so far as they charge or at- 
tempt to charge the takihg' of a false oath, are clearly insufïicient, and 
the objections' to the sùfficiency thereof are sustained. The other 
specifïcàtions of objection are held sufficient and same will be referred 
to a spécial mastér under the rule. 

Soorder'ed. 



TJNITBp. STATES V. NOPOTJLOS. 
(District Court, S. D. lowa, Davenport Division. September 15, 1915.) 

1. Aliibks ®=>71%, New, vol. t Key-No. Séries— Natubalization — Vacation 
' — JuEisDiCTiON of Court:' 

Under Act Juue 29, 1906, c. 3592, § 15, 34 Stat. 601 (Comp. St. 1913, § 
4374), declaring that it ; ShaU be the duty of the United States district 
attorney^, upon affidavits showing good cause, to institute proceedlngs, 
in ,any court having jurisdiction to naturalize aliens in the Judicial dis- 
trict in ■which the naturalized citizen may réside, for the purpose of set- 
ting aside and canceling the certificate of cltizenship on the ground of 
fraud or illegality, the fédéral District Court bas jurisdiction of a pro- 
ceeding to set aside a certificate of cltizenship issued by a state court, 
evén if the right of appeal exists, which is negatived. 

2. Aliens '©=571%, New, vol. 7 Key-No. Séries — Natdbalization — Peoceed- 

INGS TO Set Aside. 
On pétition to the District Court to set aside a certificate of cltizen- 
. shlp issùed by a state court, there is a presumption that the findings of 
fact by the lower court were correct, which presumption is not concluslve, 
but any- eçrors of law will be reviewed. 

3. ÀlieSs <S=>68 — Natuealization— Right TO. 

'' Under Act June 25, 1910, c. 40l, § 3, 36 Stat. 830 (Comp. St. 1913, § 4352), 
declaring that any persoû belofiging to the class of persons authorized 
and quallfled to become a citizten of the United States, who bas resided 
constantly therein forflve ye£irs next'preceding May 1, 1910, who, because 
of misinformation in regard to his cltizenship or the requirements of the 
law conceming naturalization, bas labored under the Impression that he 

fessFor other cases see same t'opic & KEY-NUMBER in ail Key-Numbeivd Digests & Indexes 
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was or could become a citizen in good falth, and bas exercised the right 
of a citizen or Intended citizen, may, upon making a showing of such 
facts satisfactory to a court having jurisdiction to issue papers of natu- 
ralizatlon, be granted a final certiflcate of naturallzation, a subject of a 
foreign sovereign, who entered the United States in 1895, but did not 
undeïstand that déclaration of an intention to become a citizen was 
necessary, is not entitlefd to naturallzation under the act, vchlch applles 
only to spécial cases, as where a chlld in good falth belleves his father 
was naturalized, and such allen's rights are not enlarged because he was 
advised by counsel that he was entltled t» naturallzation under the act. 
[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dlg. ©=68.] 

4. Aliens (g=»71%, New, vol. 7 Key-No. Séries — Natubalization — Estoppel. 

That the Bureau of Naturallzation was represented in the state court 

when défendant was granted citizenshlp does not estop the govemment 

from having the certiflcate of naturallzation cançeled ; It not being au- 

thorized' under the law. 

Pétition by the United States against John. Nopoulos to set aside 
the order admitting him to citizenship. Order vacated. 

Claude R. Porter, of Centerville, lowa, for the United States. 
M. V. Gannon, of Davenport, lowa, for défendant. 

WADE, District Judge. On November 15, 1911, John Nopoulos, a 
subject of the king of Greece, was admitted to citizenship by the 
district court of Scott county, lowa. Oh September 7, 1912, a péti- 
tion was filed by the district attorney to set aside the order admitting 
him to citizenship, upoa the claim that said order was procured by 
fraud and illegality, that he had not prior thereto declared his inten- 
tion to become a citizen of the United States, and for other reasons. 

Défendant adrnits that he never filed any prior intention to become 
a citizen of the United States, but claims that he never made appli- 
cation or déclaration of intention, because of misinformation in regard 
to citizenship, or the requirements of fhe law cOflcerning the naturall- 
zation of citizens, and has labored and acted under thé impression 
that he was or could become a citizen of the United States, and has 
in good faith exercised the rights and duties of a citizen or intended 
citizen of the United States, because of such wrongful information, 
and for this reason he claims that he was entitled to citizenship by 
reason of the provisions of section 3 of the act of Congress approved 
June 25, 1910. He also plea.ds as défenses that the court has no juris- 
diction, that the proper remedy is by appeal, and that no appeal was 
taken. He also relies upon an estoppel, because he allèges that the 
application for citizenship was heard before a court of compétent 
jurisdiction, in the présence of représentatives of the government, who 
examined witnesses, and were heard by the court in opposition to the 
order made. 

[ 1 ] The first question to be determined is whether or not this court 
has jurisdiction. It is contended by défendant that the sole remedy 
is by appeal.; Section 15 of the Act of June 29, 1906, is as foUows: 

"That It shall be the duty of the United States district attomeys- for the 
respective districts, upon affldavit showing good cause therefor, to institute 

L__^ ■ ■ ■ ■ ' • ' i '■ ' . • 1^ ■— — Il 
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proceedings In any court having jurisdiction to naturallze allens In the 
judicial district In which tlie naturalized citizen may réside at the tlme of 
briuging the sait, for tbe.purpose of settlng aside and cancellng the certifl- 
cate of citizenshlp on the ground of fraud or on the ground that such certlfl- 
eate * * » was illegally procured. In any such proceedlng the party hold- 
ing the certificate of citizenship alleged to hâve been fraudulently or illegally 
procured shall hâve sixty days personal notice in which to make answer to 
the pétition of the tJnited States. * • * » 

Speaking of this section, Mr. Justice Pitney, in the case of Johan- 
nessen v. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 
1066, said: 

"Whether the judicial revlew of a certificate of naturalization should be 
conducted in one mode or another is a matter plalnly restlng in législative 
discrétion. Section 15 of the act of June 29, 1906 (34 Stat. 601), provides for 
a proceedlng la a 'court having Jurisdiction to naturalize aUens in the ju- 
dicial district m which the naturalized citizen may réside at the time of 
bringing the suit,' upon falr notice to the party holding the certificate of 
eitiaenshlp that is under attàck. No critlcism Is made of this mode of pro- 
cédure." 

In the case of Luria v. United States, 231 U. S. 24, 34 Sup. Ct. 
10, 58 Iv. Ed. 101, Mr. Justice Van Devanter, speaking for the court, 

says: 

" • • • The section makes no discrimination between the rights of nat- 
uralized and native citizens, and does not in any wlse alïect or disturb 
rights acquired through lawful naturalization, but only provides for the 
orderly cancellation, af ter f uU notice and hearing, of certiflcates of naturaliza- 
tion which hâve been procured fraudulently or illegally. It does not make 
any act fraudulent or illégal that was honest and: légal when done, imposes 
no penalties, and at most provides for the annulment, by approprlate judicial 
proceedings, of merely colorable letters of citizenship, to which their posses- 
sors never were lawfuUy entitled. Johannessen v. United States, 225 U. S. 
227 [32 Sup. Ct 613, 56 L. Ed. 1066]. See, also, Wallace v. Adams, 204 U. S. 
415 [27 Sup. et 363, 51 L. Ed. 547]." 

In United States v. Dolla, 177 Fed. 104, 100 C. C. A. 521, 21 Ann. 
Cas. 665, the court says: 

"As the act of 1906 is silent with regard to any appeal or writ of error, 
whlle sedulous in placing guards and restrictions around the proceedings and 
fuUy protectlng the United States by authorizing a suit to annul any certifi- 
cate fraudulently obtained or improperly granted, it is not to be supposed 
that it was the intention of the sald act to make a reviewable case of every 
application for naturalization. ïhe mischief to be remedied was not in that 
line, but was the hasty and improvident way in which many of the courts 
under the prior laws naturalized aliens without examlnation and proper 
proof . Naturalization of aliens Is an act of grâce, not right, and it is not 
uecessarily a business of the courts. It is lodged in the courts for convenience, 
and, at the pleasure of Congress, ean be taken entirely away and lodged in 
the Bureau of Commerce and Labor, which is now charged with the super- 
vision of the opérations under the act, or with any executive offlcer, as is now 
lodged the right and power to détermine, whéther certain aliens shall be 
permltted to corne into the country at ail. See Lee Lung v. Patterson, 186 
U. S. 168, 22 Sup. Ct 795, 46 L. Ed. 1108. If natui-allzation Is a judicial act, 
it is because done by judges. We therefore conclude that the action and pro- 
ceedings of the District Court on Abba BoUa's pétition for naturalization 
did not constitute a 'case' within the nieanlng of the slxth section of the 
Judiciary Act of 1891, and this court Is without jurisdictlpn to revlew the 
same. 

•'The same conclusion may be reached on another line. The admission of an 
alien to citizenship is not only a polltlcal act of grâce, but the power vested 
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In the court to grant or order the same is on proof to the satisfaction of the 
court, with the petltloner and witness as necessary exhibits; that Is to say, 
the question of admission is committed to the discrétion of the courts, and 
discretionary rulings of courts are not revlewable on error or appeal, except, 
perhaps, when the discrétion is shown to hâve been abused, and abuse of 
discrétion in naturalization cases is provided for in section 15 of the act of 
1906, not by error or appeal, but by a direct suit to annul and cancel." 

The foregoing case is followed by the Circuit Court of Appeals for 
the Third Circuit in United States v. Neugebauer, 221 Fed. 938, — -- 

C. C. A. . See, also, State v. Court, 75 Wash. 239, 134 Pac. 916; 

United States v. Kolodner, 204 Fed. 240, 124 C. iC. A. 1; United 
States V. Cantini, 212 Fed. 925, 129 C. C. A. 445; United States v. 
Nisbet (D. C.) 168 Fed. 1005. 

In United States v. Simon (C. C.) 170 Fed. 682, it is said: 

"The respondent con tends that thls court is without jurisdiction to vacate 
an order or decree of naturalization granted by another court which had 
Jurisdiction of the subject-matter. But the language of the statute expUcltly 
contradicts thls contention. The act glves jurisdiction to cancel the naturali- 
zation certificate, not to the court which granted it, but to any court of 
naturalization in the district of the résidence of the naturalized person." 

From the language of the act, and the foregoing cases, it cannot 
be questioned that this court has jurisdiction to entertain this appli- 
cation, regardless of the question as to whether an appeal from the 
original order would lie or not. So that, even if it were conceded that 
the government had the right to appeal from an order admitting an 
alien to citizenship, such appeal, under the language of the act, is not 
exclusive. 

There are cases holding that the right of appeal does exist ; but, if 
it Were necessary to décide this question, I should bave to hold that 
the right of appeal does not exist. This court, theref ore, has jurisdic- 
tion to détermine the issues in this case. 

[2, 3] The pétition filed in this action allèges both "fraud" and 
"illegality." It is not necessary to détermine whether there was actual 
fraud or not; it is sufficient if the facts show that the applicant was 
not at the time entitled to citizenship. Of course, in a proceeding of 
this kind, this court, upon ail questions of fact, would indulge in the 
presjumption that the findings of the lower court were correct; but in 
this case there is no dispute in the facts. It appears conclusively that 
the défendant was not entitled to naturalization. 

That it is the duty of this court to review an error of law by the 
lower court is clearly established by a number of cases. In United 
States V. Meyer (D. C.) 170 Fed. 985, it is said: 

"Jurisdiction is expressly conferred by section 15 of the act of 1906 to en- 
tertain a suit to cancel and set aside a certificate of citizenship procured 
through fraud or Illegality. The superior court of Benton county acted upon 
the theory that as a matter of law the widow was entitled to admission as 
a citizen without declaring her intention. But clearly thls was an erroneous 
construction. There was no authority of law for such procédure. It was 
void for want of it. The court exceeded its jurisdiction, and, haying done 
so, this court, by virtue of the act of Congress, is empowered to cancel the 
certificate for illegality." 
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In United States v. Plaistow, 189 Fed. 1010, the court says: 

"The term 'Ulegally procured' is not limited to irregularity, . • * • but 
also dénotes the détermination by the court contrary to law of the matter 
submitted to It." Tiedt v. Oarstensen, 61 lowa, 334, 16 N. W. 214. 

To the same effect, see United States v. Schurr (D. C.) 163 Fed. 648 ; 
United States v. Wayer (D. C.) 163 Fed. 650; United States v. Van 
Der Molen (D. C.) 163 Fed. 650; United States v. Johnson (C. C.) 
181 Fed. 429; United States v. Cantini (D. C.) 199 Fed. 857 ; Mansour 
V. United States, 226 U. S. 604, 33 Sup. Ct. 217, 57 L. Ed. 378. 

In this action the défendant was born in Greece in 1874. He came 
to the United States about March, 1895, and has continued to réside 
hère ever since. On August 14, 1911, he fîled his petitian for natural- 
ization. He never filed any previous déclaration of intention to be- 
come a citizen. He was admitted to citizenship, because the court held 
that he was a person entitled to be admitted without previous déclara- 
tion, under the provisions of section 3, Act June 25, 1910, which is 
as foUows: 

"Provided further, that any person beloiiging to the class of persons au- 
thorlzed and qualifled under existing law to become a citizen of the United 
States who has resided constantly in the United States during a period of 
■five years next preceding May flrst, nineteen hundred and ten, who, because 
of mlslnformatlon In regard to his citizenship or the requirements at the law 
governing the naturalizatioû of citizens has labored and acted under the im- 
pression that he was or could become a citizen of the United States, and 
bas in good faith exercised the rlghts or dutles of a citizen or Intended citi- 
zen of the United States because of such wrôngful Information and belief, 
may, upon making a showing of such facts satisfactory to a court having 
jurlsdiction to issue papers of natui-alizatlon to an alien, and the court in 
its judgment believes that such person has been for a period of more than 
flve years entitled upon proper proceedings to be naturalized as a citizen of the 
United States, receiye f roin the said court a final certificate of naturaliza- 
tlon, and said court may Issue such certiflcate without requiring proof of 
former déclaration by or on the part of, sùcli person of their intention to 
become a citizen of the United States, but such applieant for naturalizatioû 
shall complyin ail other respects with the law relative to the Issuance of 
final papers of naturalizatioû to aliens." 36 Stat. pt 1, p. 830. 

In order to be admitted under this section without previous déclara- 
tion, it was necessary that défendant be a person "who because of 
misinf ormation in regard to his citizenship, or the requirements of the 
law governing the naturalizatioû of citizens, has labored and acted un- 
der the impression that he was or could become a citizen of the United 
States, and has in good faith exercised the rights or duties of a citizen 
or intended citizen of the United States, because-of such wrôngful in- 
formation and belief." 

The défendant in this case did not corne within the intent and mean- 
ing of this amendment to the act. This amendment was intended for 
spécial cases/ which may be illustrated by those cases, which are not 
uncomtoort, where a man for years has exercised the rights and duties 
■of citizenship, voting and serving upon juries, and holding office, 
believing bimself to be a- citizen, basing such belief upon the assump- 
tion in good faith that his father was naturalized, and that by reason 
of such naturalizatioû his children, under 21 years of âgé at thé tiffle 
of such naturalizatioû, thereby became citizens, and who then ascer- 
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tains that his f ather never was in f act naturalized. This erroneous 
belief as to naturalization of the parents frequently has its origin in 
the laws of certain states, which permit an alien, after filing déclara- 
tion of intention to become a citizen, to exercise the privilège of voting; 
and his children, knowing that he is voting and exercising the rights 
of citizenship, assume that he has been naturalized. 

But the statute certainly contemplâtes that the person who claims 
the right of naturalization under this provision must hâve exercised 
"the rights and duties" of citizenship. There is no claim in this case 
that the défendant ever exercised any of the rights and duties of 
citizenship. His life has been the life of the ordinary alien. There 
is no claim of the existence of any fact, or belief, based upon any fact, 
that he.had the right to exercise the duties of citizenship. 

Reliance is placed upon the fact that, before filing his pétition for 
naturalization, he was advised by counsel that he had the right to be 
naturalized under the facts ; but the advice of counsel cannot be of 
greater force than the décision of the court before whom the facts 
were presented. Under the law, the décision of the court, if erroneous, 
confers no rights. It would be unjust to assume that there is not 
ambiguity and uncertainty about the construction of this statute ; but, 
under the authorities and under the facts, I am compelled to hold that 
the défendant was not a person entitled to naturalization without pre- 
vious déclaration, and that the judgment of the district court of Scott 
county, admitting him to citizenship, was erroneous, and therefore it 
becomes my duty to set aside and annul the order of said court ad- 
mitting the défendant to citizenship, and to set aside and cancel the 
certificate of citizenship granted to the défendant. 

Did any doubt exist in my mind as to my duty in the case, I should 
résolve that doubt in favor of the ruling of the court granting the 
naturalization ; but I hâve no doubt, and, though I am reluctant to re- 
view the act of the district court of Scott county, my view of the 
law and the facts leaves no other course open. 

[4] I hâve given considération to the estoppel pleaded by the de- 
fendant, based upon the fact that a représentative of the Bureau of 
Naturalization was présent at the time of the hearing before the dis- 
trict court. The statute requires certain conditions to exist in order 
to entitle a person to naturalization, and no person, and no bureau, 
and no court, can waive thèse conditions; therefore the government 
cannot be estopped by anything shown in the record in this case. 
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THE JAMES P. McGUIBL. 
(District Court, E. D. New York, at Brooklyn. Aprll 15, 1915.) 

1. Collision <S=>96 — Vessel Coming ïeom Slip and Crossing Vessel — Mu- 

TOAL RiGHTS AND DuTIES. 

A boat coming out ol a slip, blowing a slip whistle, must not only glve 
a propçr warnlng by the slip whistle to everything whicb. is not visible 
to the lookout of the boat, but must also so conduct itself that It can 
avold runnlng down any boat whlch mày be in a position to be misled, or 
not able to protect itself, at the warnlng of the slip whistle; also, if in 
coming out it encounters a boat coming from the right, so as to make the 
starboard hand rule applicable, it must accept the burden imposed by 
such rule, and avoid injury to the crossIng vessel. On the other hand, the 
same rule imposes the burden on a vessel coming from the left and near 
the pier heads of keeplng out of the way of any vessel coming out whlch 
gives a slip whistle and is properly navigated. 

[Bd, Note.— For other cases, see Collision, Cent Dig. §§ 203-205; Dec. 
Dig. <S=596.] 

2. Collision ®=>96 — Vessel Leaving Slip — Starboaed Hand Rule. 

The steam vessel Eelckert, coming out of a slip after giving the prop^ 
er slip whistle, came into collision wlth the tug McGuirl, whlch was com- 
ing up from the left against an ebb tide and withln 75 feet of the ends of 
the piers. On seeing the Reichert, or hearing her whistle, the McGulrl 
gave a two-whistle signal, and kept on untll the Reichert gave alarm sig- 
nais, and reversed when it was too late to avold collision. Held, that the 
McGuirl was the burdened vessel, and was in fault for giving the signal 
she did, and for the collision. 

[Ed. Note.— ^For other cases, see Collision, Cent. Dig. §§ 203-205; Dec. 
Dig. ®=>96.] 

In Admiralty. Suit for collision by Jacob C. Reichert against the 
steam tug James P. McGuirl. Decree for libelant. 

Foley & Martin, of New York City (Wm. J. Martin, of New York 
City, of counsel), for libelant. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for claimant. 

CHATFIELD, District Judge (orally). [1] I hâve two or three 
ideas about this case that perhaps are worth stating. As a gênerai prop- 
osition, a boat coming out of a slip, blowing a slip whistle, must give a 
proper warning by the slip whistle to everything that is not visible to the 
lookout of the boat, and also it must so conduct itself that it can avoid 
running down any boat which may be in a position to be misled, or 
not able to protect itself, at the warning of the slip whistle. If a 
slip whistle is blown, and the boat coming out finds a vessel in the way 
coming from the right, or the starboard, then ail the rules of navi- 
gation, including the starboard hand rule, put upon the vessel coming 
out the burden of using the proper maneuver, or choosing the proper 
course, to avoid any injury that cannot be prevented by the mère 
giving of the slip wliistle. 

In the case under discussion the accident happened just after dark, 
but it was clear weather and lights coidd easily be observed. The 
Reichert was coming out of the slip, and apparently blew a slip 

S=9For otber ca^es see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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whistle. Mr. Swain, who was standing on the open end of the dock, 
expected the Reichert to corne over to the dock and get orders. It 
appears that the captain of the Reichert was not anticipating receiving 
orders then, but did hear Mr. Swain, and received the order to lie 
over night in the Hudson river, and thence proceeded out of the slip 
to go down the river, just as he would hâve donc if Mr. Swain had 
not haileé him. Mr. Swain's call was af ter the whistle had been 
blown, and Mr. Swain's testimony that the whistle was blown when 
the boat was part way in (at least 100 feet in the slip), is convincing, 
becausç he was watchirig the boat. That would be one of the things 
which he could not help but observe, if he were waiting to bail the 
boat just after the whistle was finished; that is, if he had to wait for 
the whistle in order to give the bail. The captain of the Reichert, by 
his testimony that the whistle was given when the boat was within 
50 feet of the end of the slip, and that then Mr. Swain delivered 
his message, and that he saw the McGuirl, ail at the same time, and 
was proceeding at such speed that he ran a boat length beyond the 
end of the pier, after having blown an alarm and reversed, makes 
out a worse case for the Reichert than almost anything else in the 
testimony. 

I am compelled to feel, or to hold, that his inclination to put the 
whistle as close as possible to the time of leaving the slip, and his 
présent explanation of the occurrences, seem to me exaggerated, and 
I think the facts must bave been, on ail the testimony, that the whistle 
was blown f urther back in the slip, and that a very short time elapsed 
between the blowing of the whistle and the time when the Reichert 
reached a point where she could observe the McGuirl ; but neverthe- 
less that it was more than 50 feet inside of the end of the slip at the 
time the whistle was blown. Under those circumstances, if the 
Reichert had found a boat coming down the river that she could not 
avoid, and she was in a position where the slip whistle did not give 
time for that boat to get out of the way, there could be no question that 
the Reichert was bound to proceed under such control that she 
could bave kept out of the way of that boat. That is exactly the 
case which Mr. Martin litigated in the matter of McAUister v. The 
Columbia, 205 Fed. 898, 124 C. C. A. 230. 

When, on the other hand, the boat is coming from the left, so 
that the boat bas the craft which is emerging from the slip on her 
starboard hand, and when she is proceeding so close to the pier heads, 
particularly against the tide, that an accident may occur, because the 
slip whistle will not give opportunity for the boats to change their 
position, and unless the boat coming out is not under control, or pro- 
ceeds in some way to viôlate the other boat's rights, then ail the rules 
of navigation (including the starboard hand rule) would determim. 
that the boat which is navigating close to the pier héads has the addi 
tional duty of respecting the rights of the boat coming out, and can 
not rely entirely upon the ability of that boat to control its movements, 
so as to avoid an accident, if the slip whistle and the other actions of 
the boat coming out are properly conductéd. So I think therè is a 
radical différence between the cases where the starboard hand rule 
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has no bearing at ail, and where the matter is entirely one pf spécial 
circumstance, and those cases where the starboard hand rule (if it 
has any bearing) puts the obligation upon the vessel passing along 
the docks. 

[2] In the présent case the speed of the vessels does îlot seem to 
hâve had much to do with the accident. The McGuirl was moving up 
against the tide; but her captain, by giving the jingle bell and seeking 
to cross the Reichert's bow, did not endeavor to give the Reichert the 
right of way, and did not assume that the Reichert would seek to 
avoid the McGuirl by going across the McGuirl's bow. It is a:pparent, 
from the fact that the Reichert struck the McGuirl as far aft'as the 
rear of the cabin, that the McGuirl almost cleared the Reichert; 
therefore, if the McGuirl gave the signal to the Reichert by blowing 
two whistles, and at the same tinie went ahead under a jingle bell, 
and then upon receiving the alarm signal of the Reichert (which was 
an indication that the Reichert would stop and back, and thus give 
the McGuirl the greatest possible opportunity to get by, or to get 
away, if she could do so), if under those circumstances the McGuirl 
then answered the alarm signal and stopped and backed, that would 
not be a reason for finding the McGuirl at fault in the ultimate move 
of stopping and backing; but it woûld indicate that she did not take 
the risk of completing a maneuver which she thought would savé her, 
even if it was contrary to rule, and which apparently would hâve pre- 
vented the accident. That leaves her standing strictly upon the 
question as to whether she did the right thing in the first place ; and 
it seems to me that in every respect she was the burdened vessel. She 
was coming out from the end of Pier 49. She never reached a point 
more than 75 feet from the pier end line. She was turning to port 
at ail times after sighting the Reichert, and therefore must hâve been 
quite close to Pier 50 when she began to pass that pier, and when the 
Reichert came in sight. She ran aboutthe same distance — ^namely, 175 
feet — to the point of collision as the Reichert ran; and the move- 
ments of the McGuirl against the ebb tide would indicate that she 
had at least as much speed as the Reichert, which was coming out in 
slack water, but did not hâve the jingle bell to overcome when the en- 
gines reversed. 

I hâve a strong feeling that when the Reichert started to come out 
of this slip, and was intending to pass down the river, her first ap- 
pearance to the McGuirl gave the captain of the McGuirl the impres- 
sion that the Reichert was intending to tum down the river, and that 
he therefore assumed that the Reichert would pass inside, and that 
he could go across her bow, and that he acted accordingly. The posi- 
tions of the boats and the moveraents of the Reichert, under the 
circumstances, and the signais which she gave, were entirely with- 
in her rights ; and I think the misinterpretation of the captain of the 
McGuirl as to what the Reichert was intending to do is the real ex- 
planation of the collision; that when he started ahead under the 
jingle bell he was taking a risk which he should not hâve taken, un- 
less his expectation of the Reichert's movements was correct; andi 
when the Reichert went ahead, and treated the McGuirl as the boat 
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obligated by the starboard hand rule, by the rule prohibiting ruivi- 
gating close to the pier heads, and by the rule requiring respect for 
a slip signal, it was toc late for the captain of the McGuirl to change 
his mind, and by beginning to respect the rules remain in the very 
situation which he thought was dangerous, and which he had tried 
to run away from. 

I think the Hbelant should hâve a decree. 



In re SILBERSTEIN. 

Ex parte W. L. DOUGLAS SHOE CO. 

(Blstrlct Court, S. D. New York. April. 1915.) 

1. Bankruptct <S=>3S4 — Composition — Confibmation — Failube to E^ekp 

BOOKS. 

Confirmation of a composition wlll not be denied, on the ground that 
the banlcrupt faUed to keep proïter books, unless an Intent to conceal hls 
condition is shown. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dlg. §§ 590-592; 
Dec. Dig. (S=.384.] 

2. BANKEUPTeY <g=3384 — CoMPOsiTioiir-+<3oNFiBM:ATioN— Keepino Books. 

A bankrupt, who did a cash business, kept a merchandlse ledger, show- 
ing his accounts with ail those from whom he purchased on crédit His 
check book and bank book were practlcally the only other books kept, and 
he kept no record of personal loans from friends or connections. Hëld 
that, as the bankrupt could hâve determined his condition from the rec- 
ord of his indebtedness and stock and cash on hand, confirmation of a 
composition oft'ered will not be denied on the ground that he failed to 
licep books with the intent to conceal his condition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 590-592 ; 
Dec. Dlg. <S=384.] 

3. BANKEtrPTCT <s=384 — Composition — Confirmation— Tbansfees in Fbaud 

OF Cbisditors. 

Where a father made payments to his wjfe and to his daughter for her 
marriage trousseau, and it appeared that some of the payments at least 
were made after he knew of hls bankruptcy, but it was not shown whéther 
the daughter was not at that time an infant, or that the father dld not 
suppose that he was bound to make provision for her, such payments, 
being reasonable, will not be held in fraud of creditors, and hence an 
offered composition will not be denied, on the ground that the bank- 
rupt had ' made transfers In fraud of creditors. 

[Ed. Note.— For' other cases, see Bankruptcy, Cent Dlg. §§ 590-592 ; 
Dec. Dig. <@=>384.] 

4. Bankeuptcy <S=5384 — Composition— Eight to. 

Where there is no ground for suspicion of collusion, the wUl of the 
majorlty of the creditors governs, and a composition desired by them 
wlll be conflrmed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 590-592; 
Dec. Dig. <®=5384.] 

In the matter of the bankruptcy of Isaac Silberstein. On motion 
to confirm a report of the master, overruling objections to a composi- 
tion by the W. L. Douglas Shoe Company, and recommending confir- 
mation. Report and composition confirmed. 

4t:»For otiier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Leopold Freiman and Samuel J. Rawak, both of New York City, 
for the motion. 

Lesser Bros., of New York City (William Lesser, of New York 
City, of counsel), opposed. 

LEARNED HAND, District Judge. [1] The chief emphasis of 
this opposition lies in the failure to keep certain definite books, from 
which the creditor insists that the intent to conceal necessarily fol- 
lows. I agrée that the bankrupt need fail to keep only one book in 
order to lose his discharge; it is enough if he omits it with spécifie 
intent, yet that intent, though, of course, it always lies in inference, 
must nevertheless be proved to exist. It is not enough, however, to show 
that the necessary conséquence of the omission will be to conceal his 
condition, any more than it is enough tô show in a trial for murder 
that the necessary resuit of the defendant's act was to kill his victim. 
In ail cases of spécifie intent, an actual conscious state is one of the 
éléments of the case. This is a distinction more frequently forgotten 
than one might suppose from its simplicity, and there are undoubtedly 
authorities which forget it. 

[2] In the case at bar the bankrupt did keep a merchandise ledger, 
which showed his accounts with ail those from whom he purchased on 
crédit. He kept very little else, nothing but his check book and his 
passbook, and it is said that we must infer that he omitted to keep oth- 
ers, because he intended concealment. I cannot agrée that the case is 
like Re Weston (C. C. A., 2d Cir.) 30 Am. Bankr. Rep. 647, 206 Fed. 
282, 124 C. C. A. 345, or Re Linker (D. C. N. Y.) 33 Am. Bankr. Rep. 
709, 222 Fed. 173, in each of which the bankrupt kept no record com- 
parable with the merchandise ledger, and in one of which he was a 
broker with complicated relations with many customers. In the case 
at bar the most important transactions, which were the purchases on 
crédit, were properly recorded. The sales were for cash and paid over 
the counter; there were no accounts to keep with customers. The 
purchases from auctioneers were for cash ; no account resulted from 
them. The only thing which to my mind gives any color whatever to 
the spécification is the failure to record the loans from f riends or con- 
nections, aggregating about $2,000. Ail thèse loans were what traders 
in a somewhat mysterious phrase sometimes call "personal" indebted- 
ness. There is no évidence that at the time of borrowing the bankrupt 
expected that his books would ever be examined by anybody, or that 
his failure to make entries was against such future inspection. No 
motive can be suggested which would hâve led him to omit them from 
his records, unless from the outset he was contemplating failure. 

I conf ess I do not see why the bankrupt should hâve kept more 
books than he did, or how they would hâve practically helped him, 
if he had. Of course, they would tell more about his condition now; 
but the law does not compel a man to keep for his creditors books 
that he does not need for himself . There is no such implication when 
one gets crédit. The law does say that, if the debtor omits to keep 
records for the purpose of concealment, he is at fault; but that is a 
very différent thing. Silberstein had in the ledger ail he needed to tell 
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where he stood ; he had his deposit book, the stock on his shelves, his 
merchandise debts in the ledger, and this "personal" indebtedness in 
his memory. The last item alone might hâve needed a record; but 
his omission I attribute to neglect, as he says. 

[3J The next spécification relates to the payments of $300 to the 
wife and $100 to the daughter Anna, in January. It is a little uncer- 
tain whether the $100 payment was a single sum or not. On this 
hearing it appears to hâve been given in driblets, but w^hen first stated 
it read like one payment. I cannot ' see that the payment ôf $200 in 
October was shovvn to be with intent to defraud creditors, because, 
though business had been bad for the year, and he had paid out much 
money to Heimlich, we cannot say that he had lost ail hope, and that 
he did not think it would relieve him substantially to get Anna safely 
off his hands and fastened upon one who could support lier. 

At the time of the January payments, however, he niust hâve known 
himself to be at the end of his rope, and the payments must rest upon 
his right to make them. A father who assigns on the day after his 
daughter's wedding we can hardly suppose had no prémonitions of his 
position. Was this payment, after he had learned that ail hope was 
gone, a transfer in fraud of creditors? This dépends upon whether the 
payment was upon any existing obligation. Even an insolvent has his 
duties to his family, and must support them, though his creditors suffer. 
If it is part of a father's obligation to see his daughter decently mar- 
ried and give her a reasonable outfit, I cannot say that the outlay is 
in fraud of creditors. One may expect more of a nicer sensé of honor, 
but one may not call it fraud, 

The question whether such a payment lies within the father's obliga- 
tion is the same as whether the infant would bave been responsible for 
it as for a necessary. I hâve been able to find only two cases of wed- 
ding clothes as infant's necessaries, but they both favor the bankrupt 
hère. Sams v. Stockton, 14 B. Mon. (Ky.) 232 ; Jordan v. Cofifield, 70 
N. C. 110. The same rule applies to mourning. De Moss v. Giltner, 
5 Ky. Law Rep. 691. If an insolvent father keeps within measure, he 
is not guilty of fraud, when he gives his daughter a trousseau. No 
one suggests that the amount hère given was too large, or that he 
seized the opportunity as a pretense for giving the girl more than she 
needed. It is true that on April 22d, Anna was 21 years old ; but it 
does not appear that when married she was not still a minor, or that 
the bankrupt supposed his duties to her to be différent from those of 
a minor. 

[4] The other spécifications need little attention. As to the third, 
it seems enough to say that the sales of 1912 of $40,000 had dropped 
to $25,000 in 1913, and may well hâve dropped to $12,000 in 1913, 
when business was very bad. As to the f ourth, it is quite impossible 
to attribute perjury to such a valuation of property put in bankruptcy 
schedules. Any one familiar with bankruptcy sales knows that the 
sale values at auction may easily be 50 per cent, of the purchase price. 
The only valuable estimate of such values would be an auctioneer's es- 
timate. Besides, the stock was there for any one to estimate for him- 
self. The fifth is trivial. The sixth is answered in my judgment by 
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the great prépondérance of creditorswho favor tiie composition. If 
there be no ground for suspicion of collusion, the will of the majority 
ought ordinarily to control upon the wisdom of accepting the offer ia 
composition. 

I can see little merit in any of the spécifications, except the second ; 
had it not been for that, I should hâve taxed the disbursements upon 
the créditer. As it is, I will f ollow the usual custora and let the bank- 
rupt pay the expense of the référence; no costs. 

Report confirmed ; composition confirmed. 



THE IMP. 

(District Court, S. D. New York. June 16, 1915.) 

Municipal Corpoeations <S=849 — Wharves — Supebvision bt Citt — Négli- 
gence OF Whakfinqeb— Notice Given bt Thied Peeson. 

The City of New York held not Uable for Injury to other vessels from 
the capsizing of a sand barge lying In the Inner end of a slip by reason 
of the shallowness of the water at low tide and the présence of stones 
on the bottom, where the master of the barge was duly notifled of the 
danger at night by an employé of the consignée of the cargo, aud advised 
not to njove to the position untll higb tide in the morhing, but disre- 
garded the waming. One of the injured vessels also held in fault for 
moving in and making fast to the barge, although her master knew the 
danger, and entitled to recover only half damages from the barge. 

[Ed. Note.^ — For other cases, see Municipal Corporatious, Cent. Dig. î 
1800 ; Dec. Dig. <S=5849.] 

In Adrniralty. On pétition by Louis J. Schussler, owner of the 
scow Imp, for limitation of liability, the City of New York was im- 
pleaded. On détermination of liability for injury to the vessels Gov- 
ernor Hill and Clearfield. Decree against the Imp, and in favor of 
the City. 

The Governor Hill and her master, McDerœott, and the Clearfield, each 
filed a libel against the city of New York and against the barge Imp. The Imp 
limited its liability and has brought in the city. Ail proceedings came up 
for trial on the folio wing state of facts: 

The northwest corner of the East River slip formed by the bulkhead and 
Piers 60 and 61 is shallow. At low water it is nearly uncovered and the bot- 
tom has stones. This was known to the city and to several former masters of 
the Imp, employés of the Phcenix Sand & Gravel Company. It has been the 
custom for that company to cohsign cargoes of sand to Keating at the bulk- 
head of the slip close to the Sixty-First street pier, and the masters had 
seen to it that the cargo was discbarged at high water, so that, if the scow 
remained at low water, she was light. The Imp's master on his first voyage 
to Keating's made fast alongslde a brick barge, whieh itself lay on the south 
side of Pier 61, and well out from the bulkhead. Later he moved in along- 
sidethe pier side and about 17 feet from the bulkhead. The Clearfield was 
alongside of him, further out from the bulkhead and in a place of safety. 
The Governor HIU lay alongside the bulkhead, but too far south to be in 
danger from shallow water. As ttie tide f ell the Imp took the ground forward, 
probably on a stone close to the pier, and slowly heeled to port, being bows 
in ; finally, at about dead low water she turned turtle, dumping her loaU of 
sand. As she upset she damaged the Clearfield and the bows of the Gov- 
ernor Hill. 

Ê=Por other cases see sème topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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As already stated, the former masters of the Imp had known of the danger, 
and never lay there on a falling tide. On the evénlng in question one of Keàt- 
ing's men told the master of the Imp, then lylng safely alongside the brick 
barge, not ta pull in to the bulkhead till moming, when a gang would be 
there to unload her on the rislng tide, because it was unsafe to lie at low 
water. The master of the Clearfield, when he left his beat, told the eaptain 
of the Imp not to pûll in doser; but at that tlme he had already moved in 
along with the Clearfield from the brick barge to the pler slde. McDermott, 
the master of the Governor Hill, also saya that he told the master of the 
Imp that the bottom was dangerous; but it may be somewhat questioned 
whether ne did. 

James A. Martin, of New York City, for the Imp. 
T. C. Jones, of New York City, for the Clearfield. 
George R. Allen and Chauncey I. Clark, both of New York City, 
for McDermott and the Governor Hill. 
George P. Nicholson, of New York City, for the city of New York. 

LEARNED HAND, District Judge. I find that the Imp got notice 
from Keating's man, while she lay off the brick barge, that it was dan- 
gerous to move in, because the bottom was not safe. Disregarding 
this, she moved in within 15 or 17 feet of the bulkhead and s6 got 
caught. I find that the warning so given by Keating's man was clear 
enough to exonerate the city, if the city had given it, and that it 
need hâve been given in no other terms. Thèse being the f acts, I think 
that the city is not liable, under Schoonmaker y. New York, 167 Fed. 
975, 93 C. C. A. 227. In that case the court said that if Cockery, the 
stevedore, not a city employé, had actually given a warning of the 
berth's danger, the city would not bave been liable at ail. 

The Clearfield and the Governor Hill urge that the city and the 
Imp are both liable; the Imp for disregarding the warning, and the 
city for failing to give warning. In Schoonmaker v. New York, su- 
pra, the decree below had been for the city; it had not been for di- 
vided damages. When the Circuit Court of Appeals held that they 
would hâve affirmed, but for the question of fact already noticed, they 
therefore sâid that, if the notice had reached the barge, the city was 
not liable. Nor is the explanation far to seek, because although the 
city's breach of duty remains as well, though notice reaches the barge 
from elsewhere, as though it does not, yet the mère breach of duty 
will not make the city liable unless it contributes to the in jury. If 
the notice actually received was as full and explicit as it was the city's 
duty to give, then plainly the city's breach of duty did not contribute 
to the in jury at ail, because a second notice in similar terms would not 
hâve influenced the Imp's movements. Therefore, as I find that the 
Imp had the fullest notice necessary, I find that, within Schoonmaker 
V. New York, supra, the city is not liable. 

In Union Ice Co. v. Crowell, 55 Fed. 87, 5 C. C. A. 49, it did not 
appear that any one had vicariously performed the wharfinger's duty. 
It did appear that the ship had been somewhat careless in examining 
the berth, but not that she had got any notice that there was any 
danger. The case was one where the wharfinger's duty had been 
performed by no one, and where the ship's négligence had not been 
such that any one could say that a warning would hâve been inefifeo 
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tuâl. Yei!, there teing some négligence, the court divided tlie dam- 
ages, the Davçï & Mos'e (D. C.J 49 Fed. 389, is almost identical. 

It is true that Hartford, etc., v. Hughes (D. C.) 125 Fed. 981, sug- 
gests that the notice of a stone in the bbttom ought to be more ex- 
press thantosay that, if injured, the owner must î>e rçsponsible. It 
may be that this is quitctrue, but that in no wise affects the question 
whether it is not ample notice to say that the bottom is dangerous and 
must not: be used at low water, It cannot be necessary to say that 
the danger consists of stones. Therefore, while I find that the city 
did not perform its duty as wharfinger, I do find that that duty was 
performed for it, and that, as its breach did not contribute to the in- 
jury, it is not liable. 

This results in confining the recovery of McDermott, the Clearfield, 
and the Governor Hill to the value of the Imp. However, the Clear- 
field must divide her damages, because she was at fault as well as 
the Impi I find as a façt that the Imp did not change her position 
after she wàs once tied up beside Pier 61 for the night. My reasons 
are that she capsized about 15 to 17 feet away from the bulkhead, 
and that when the Clearfield's master left he says she was about 20 
feet away. That she should hâve been moved forward to the bulk- 
head and then back I do not believe. McDermott was not a persuasive 
witness. Th,e master of the Clearfield no doubt thought the berth 
was saf e as the Imp lay, when he left ; but he knew of old that the 
berth yi^as too shallow at low water, and that boats would go aground 
if too near the bulkhead. Though he warned the Imp not to pull in 
any doser, he was content himself to leave his boat for the night 
alongside where she was. In doing so, with the knowledge he had, 
it seems to me that he shared in risk of her position, and, as he was 
moored to her, of his own position in conséquence. His position is 
like that of the ship in Union Ice Co. v. Crowell, supra, and The Dave 
& Mose, supra. He shared in the carelessness of the Imp. This is 
especially true, as he says that he knew boats that got too near the 
bulkhead would list as the tide fell. By consenting to the movement 
of the Imp away from a place of saf ety and towards a place of dan- 
ger, he took his chance. 

The libels against the city are dismissed, with costs. The claims 
of McDermott and the Governor Hill against the Imp are allowed in 
full ; that of the Clearfield is allowed to one-half the damages. The 
city is dismissed from the limitation proceedings. 
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THE THEMISTOOLES. 

(District Court, E. D. New York. July 10, 1915.) 

Skamen ©=32& — LiABiLiTT OF Vessex foe Injury to Servant — Unsafe Place 
To Work. 

Libelant, who was employed by an agent of a ship in cleaning her 
after unloading, and was working under a foreman provided by tlie 
vessel, by direction of sucti foreman went upon a hatcti cover whicti was 
partlally open, and by reason of its slippery condition, owing to the use 
of a hose, he fell tbrough tlie hatchway and was tnjured, witbout nég- 
ligence on liis part. HeUt, that the injury was due to the unsafe place 
where he was required to work, and that the vessel was Uable therefor. 

[m. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 18S-194; 
Dec. Dig. <S=>29.] 

In Admiralty. Suit by Sidoro Vaccarino against the steamer Themis- 
tocles. Decree for libelant. 

Cohen Bros., of New York City (WiUiam J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for libelant. 

Convers & Kirlin, of New York City (John M. Woolsey and Mark 
W. Maclay, Jr., both of New York City, of counsel), for claimant. 

CHATFIELD, District Judge. The libelant in this action was in- 
jured by falling through a hatch opening upon the steamer Themistocles 
then lying at the pier in New York Harbor. He was taken to the 
hospital and there given what seems to hâve been proper treatment 
for his injury, which consisted of a compound fracture of the right 
fémur. While at the hospital, although not delirious, he caused aj 
great deal of trouble to those talcing care of him. He was unable to 
speak the English language and tore ofï or tampered with his bandages. 
Infection seems to bave occurred after the opération upon the bone 
of his leg. This infection bas caused the wound to be slow in healing 
and bas left a condition which may yet require further opération. 

The testimony of the physicians as to the condition of the mjin 
would indicate that he was not intelligently' responsible, in the usual 
sensé, for his efforts to scratch or get at the wound. If the infection 
did not occur through his own conscious actions, but was occasioned 
by accident after operating, it would follow as a natural conséquence 
of such a wound. 

The plaintiff was working as one of a gang of men cleaning the 
steamship Themistocles, after her cargo destined for the United States 
had been removed. Some of the stores of the vessel, including certain 
sacks of flour, had been piled upon the hatch covers on the after 
two-thirds of the hatchway, leaving a clear space, about the width of 
one hatch cover, between the pile of flour bags and the open forward 
third of the hatchway. A canvas or rubber tarpaulin which belonged 
to the ship was on the hatch, but had been folded back from that por- 
tion of the hatch which was open. 

After the day's work of unloading had been completed, the captain 
of the vessel, as was customary on such occasions, obtained from the 

£=sFor otber cases see same topic & KEV-NUMBKK in ail Key-Numbered Dlgests & Indexes 
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stevedores a boss, who had done this work before, and who secured 
some six or eight other men to clean ùp the vessel. Thèse men were 
hired by the direction of the captain, and were not working for the 
contract stevedore. They were set to work upon the vessel, under the 
immédiate direction of the man who obtained them, having been 
brought by him from the shore, where he went to get them for the 
work of cleaning up the vessel. 

In 80 far as the évidence indicates the nature of their employment, 
it would. seem that they were working for the vessel and were sub- 
ject to the directions of the man put in charge of the cleaning by the 
captain, or of the stewards, whose work had to do with the opérations 
then going on, although the man who employed them received from 
the ship a total sum greater than the amount of their wages and dis- 
tributed to them the net amount for which they were hired. In other 
words, thèse men seem to hâve been employés of the ship, and not of 
an independent contractor. 

The accident occurred after the gang of men had led a short hose, 
fastened to a pipe on one side of the vessel, across the hatchway, over 
the pile of bags containing flour, and to the gangway upon the other 
side of the steamer. This hose had been in place for some time, and 
water was turned on when needed. The testimony shows that the 
hôse sweat, or that the water ran (seeped) back through the outside 
fabric of the hose. The light in this part of the vessel was not strong, 
and there was some testimony that more light should hâve been fur- 
nished for the gênerai purposes of cleaning the decks. Two lamps 
were given, although six were requested. 

The amount of light desired for the gênerai work seems to hâve 
nothing to do with the charge of négligence involved in the matter of 
the accident. The libelant was not abgolved in any way, by the lack 
of more lanterns or lamps, from proper care for his safety in per- 
forming work with which he was familiar. But the dim light did 
prevent him from realizing the slippery place where he was ordered 
to go. In the same way, testimony proved that a chain usually kept 
around the hatchway had been taken down ; but this, again, had nothing 
to do with what happened after the libelant went out upon the hatch 
covers. 

It appears that the water ceased coming, or did not come readily, 
through the hose which lay across the hatch, and the boss of thèse 
cleaners directed the libelant to go out on the hatch and straighten 
out a kink which he assumed would be f ound in the hose. The libelant 
was familiar with vessels, and knew that the hatch covers, if properly 
in place, would support him, so that he stepped over the coartling 
and on the hatch cover nearest where he was standing, and walked up 
this hatch cover toward the middle, where he says he leaned over 
to lift up the hose and attempted to straighten out the kink. He 
remembers nothing more, except that he went doAvn and later awoke 
in the hospital. 

The boss of the cleaners testifies that he saw the man reach over to 
take the hose in his hands, although one of the witnesses for the claim- 
ant testifies that upon a previous interview this boss said that the 
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libelant kicked at the hose. The slippery condition was the resuit of 
accumulated dirt and the moisture .f rom the hose in question, although 
there is a dispute as to whether this accumulated dirt came from the 
removaJ of cargo or from the sacks of flour then présent upon the 
hatch. 

The libelant had no warning from any person as to this slippery 
condition, but must be held to such knowledge as he would appear 
to hâve had of the présence of water or dampness upon the tarpaulin, 
and he plainly knew that there was but the width of one hatch cover 
between the pile of flour and the open space. If the boss of thèse 
cleaners had undertaken the work as an independent contracter, and 
if the ship had not employed them, the plaintiff could not recover, for 
no condition imputing négligence to the vessel is shown, except that 
created by the use of water while the men were at work. 

If the libelant had known of the slippery condition, or of the prés- 
ence of dirt and water, and, without ascertaining the safety of the 
position in which he stood, kicked at the hose, the accident woùld 
hâve been bis own fault. If the libelant did not use reasonable care 
in a situation with which he was generally familiar, so as to see where 
he was standing before attempting to pick up and unkink the hose, 
and if he slipped because of his own failure to use care in what he 
was doing, then he could not recover. But the facts indicate no such 
négligence on his part. The plaintiff was working for the vessel, 
and the person in charge of the vessel for the owners did his work 
in such a way that an unsafe place was created through the use of 
this hose. The libelant, without warning or opportunity, by way of 
lantern or inspection, to ascertain the nature of the place in which 
he would bave to work, was sent to do a particular work which the 
person representing the owner should hâve known would be danger- 
ous to do. 

Considering his average earnings, his injuries, and his présent con- 
dition, he will be allowed a recovery of $4,800. 



UNITED STATES ex rel. DAVIS v. WALLER. 

(District Court, E. D. Pennsylvania. September 1, 1915.) 

No. 71. 

Akmt and Navt ®=>44 — Naval Coubt-Mabtial — Jueisdiction. 

Under Kev. St. § 1621 (Comp. St 1913, § 2948), provlding that the Ma- 
rine Corps sliall be subject to the laws and régulations establisbed for 
the govemment of the Navy, except when detached for service wIth the 
Army by order of the Président, and when so detached they shall be 
subject to the rules and régulations of war prescribed for the govemment 
of the Army, a private In a brigade of the Marine Corps is not, while 
the brigade is detached for service with the Army by order of the Prési- 
dent, subject to the laws and régulations of the Navy, and a naval court- 
martial bas no jurisdiction over hlm, based on an act constitutlng an 
offense both by the rules and régulations of war prescribed for Oxe 

S=)Por other cases see same toplc fi KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
225 F.—43 
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govemment of the Army and the laws and régulations establlshed for 
the government of the Navy. 

[Ed. Note.— For other cases, seef Army and Navy, Cent. Dlg. §§ 90-92 ; 
Dec. Dig. <g=»44.] 

Habeas corpus by the United States, on the relation of Tonkin S. 
Davis, against Colonel L. W. T. Waller, United States Marine Corps. 
Hearing on return to writ, replicàtion and proofs. Conditional relief 
to relator granted. 

John Doyle Carmody, of Washington, D. C, for relator. 
Robert J. Sterrett, Asst. U. S. Atty,, and Francis Fisher Kane, U. 
S. Atty., both of Fhiladelphia, Pa., for respondent. 

DICKINSON, District Judge. This case cornes before us as in 
effect a case stated to hâve section 1621 of the Revised Statutes (Comp. 
St. 1913, § 2948) judicially construed. We dispose of it as a case 
in- which the facts appear of record by the pleadings. There is no 
controversy over the facts. We state them as presented by counsel 
for the United States. 

The relator belonged to the Navy, serving in the Marine Corps. The 
brigade in which he v/zs a private was detached for service with the 
Army by order of the Président. While the brigade was on this 
detached service he was charged with having committed an act which 
is made an offense both by "the rules and articles of war prescribed 
for the government of the Army" and by "the laws and régulations 
established for the government of the Navy." For this he was placed 
under guard by military order. The next day the brigade to which 
he belonged was "by executive order withdrawn from the detached 
service of the Army." Subsequently he was brought "before a naval 
court-martial for trial," and was tried, convicted, and sentenced for 
an offense against the laws and, régulations of the Navy. When ar- 
raigned for trial he entered a, plea to the jurisdiction of the court. 
The plea was based upon thç fact that at the time the offense was 
charged to hâve been committed he, as a private in a brigade of the 
Marine Corps, was serving with the Army, his brigade being on de- 
tached service with the Army by order of the Président, and on the 
proposition of law that the Marine Corps, when on such service, is 
not subject to the laws and régulations of the Navy. The plea was 
overruled. He is now seeking to raise the same question through the 
présent proceedings. 

The fact is admitted. The légal conclusion is denied. The officiais 
of the Army and Navy Departments, who hâve considered and passed 
upon the question, agrée only in this: That it is one of doubt and 
diificulty, and that it turns upon the meaning of R. S. § 1621. That 
section is as f oUows : 

"The Marine Corps shall, at ail times, be subject to the laws and régulations! 
established for. the government of the Navy, except when detached for serv- 
ice with the Army by order of the Président; and when so detached they 
shall be subject to the rules and articles of war prescribed for the govern- 
nlent of the Army." 

<Ê=For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The question is: 



"Was the relator subject to the laws and régulations establlshed for the 
govemment of the Navy, or to the rules and articles of war prescribed for 
the govemment of the Anijyî" 

The arguments presented in support of the opinions given during 
the court-martial proceedings, and since the finding, are so full and 
exhaustive that nothing of value can be added, unless perhaps it be 
this trite observation : The question is one the answer to which must 
be found by a resort to the statute. The moment one goes outside 
of the statute, and into the gênerai considérations which surround 
the subject, there is evoked at once a flood of conflicting arguments 
of almost equal plausibility, which serve only to produce doubt and 
confusion of mind. We hâve stated the question. What answer does 
the statute give? It is that the relator was subject to the Naval Code 
unless he was on service with the Army, in which latter event he was 
subject to the Army Code. There is really nothing to be added to 
this clear answer. Some aid might possibly be gained by a view of 
the answer from another angle. This is afforded by transposing the 
clauses in the sentence quoted from the act. If we do this, we hâve 
this as the resuit : 

"The Marine Corps Is subject to the articles of war whlle on service with 
the Army by order of the Président. At ail other times it is subject to the 
laws and régulations of the Navy." 

We were impressed with this as the true meaning of the statute at 
the hearing, At the request of counsel for the United States a 
décision was withheld awaiting the submission of paper books. Thèse 
hâve been submitted. As we interpret that on behalf of the United 
States, it is an admission that the argument at bar against the above 
construction of the act of Congress was unsound, but that the juris- 
diction of the naval court-martial can be upheld by the distinction 
between laws which define the offense and laws which constitute the 
tribunal by which the offense is to be tried. The logic of this is that 
it admits the relator could not be tried for an offense against the navy 
régulations and drives us to the position that, although he could be 
tried only for an offense defined by the articles of war, he might be 
tried by either a navy or army court-martial. 

The argument bas more plausibility than convincing power. The 
distinction between the oft'ense defined by a law and the court consti- 
tuted by the same law to try the offender is clear enough and is recog- 
nized. The argument concèdes, however, that the offender cannot 
be tried for any act not made an offense by the body of laws and 
régulations to which he is subject. The same laws and régulations 
which define the offense constitute and designate the court which is 
to try the offender. By what token, then, can it be said that the 
offender is subject to some of thèse laws and régulations, but not 
to others? 

The référence to prior législation gives no comfort of aid to the 
argument. Granted that the status of the Marine Corps was at first 
doubtful. It rendered service at times with the Navy and at times 
with the Army, without being definitely or permanently attached to 
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either department. Its "primary" relation was finally settled to be 
with the Navy, but it had spécial and temporary army relations when 
on service with the Army. The early statutes gave récognition to this 
by providing that it should be subject to the laws and régulations of- 
the Navy, except when detached by order of the Président for service 
with the Army. The présent statute added the clause that when so 
detached it should be subject to the articles of war. This does not 
weaken, but confirms, the inference that Congress has expressed the 
meaning above given to the statute. The conclusion reached is that 
the relator was not subject to the laws and régulations of the Navy, 
and that a court established by thèse laws was without authority of 
law to impose or enforce the sentence pronounced. 

This conclusion indicates the disposition which should in the usual 
course be made of this proceeding. A very practical feature of the 
case, however, is that through the remission of a part of the sentence 
imposed it is about to expire. The relator has already undergone im- 
prisonment while his case was under considération. He was charged 
with the commission of an act which was an offense under the articles 
of war. For this he was arrested by being placed under guard by 
the military authorities. The conclusion reached involves the thought 
that this restraint of his liberty was in accordance with law. The 
relator, rather than submit himself to an order of the court, might 
prefer to await the time of his release by expiration of his sentence. 
We hâve therefore concluded to dispose of the question submitted 
to us as has been done, and grant leave to relator to move for such 
order as he may ask to hâve made. 

In this connection, also, we wish to add that we hâve not considered 
the question of the power of the District Courts to issue writs of 
habeas corpus in cases of this gênerai character. When the cause was 
argued at bar, we understood that no such question was raised; but 
a ruling on the question we hâve discussed was desired by the au- 
thorities of both the War and Navy Departments, as well as the re- 
lator. We hâve therefore disposed only of the question raised at the 
argument 



NORTHERN PAC. RX. 00. v. FINCH et al. 
(District Court, D. North Dakota. August 30, 1915.) 

1. Statutes <@=3l76 — Twenty-Eight Houe Law — Construction — Question 

FOR Court, 

The court must construe proviso in Twenty-Eight Hour Law (Act June 
29, 1906, c. 3594) § 3, 34 Stat. 607 (Comp. St. 1913, § 8653), providing that, 
when animais are carried lu cars in which they can and do hâve oppor- 
tuulty to rest, the provisions as to unloadlng shall not apply, and it Is 
error to submit the meaning of the proviso to the jury. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 255 ; Dec. Dig. 
<S=>176.] 

2. Caebiers <3=>211 — Transportation of Livk Stock — Twenty-Eight Houb 

Law — RooM in Cars — "Opportunitt to Rest." 

The proviso In Twenty-Blght Hour Law, § 3, that when animais ara 
carried in cars In which they hâve opportunity to rest the provision as 

©laFor other cases isee same topio & KBÏ-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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to unloadiDg shall not apply, deals wîth the structure of a car lu whlch 
animais are transported, without taking into account the habits of ani- 
mais, and wliere a car Is so constructed that animais transported therein 
bave no opportunity to rest by lying down, the carrier must unload them, 
for "opportunity to rest" means opportunity to lie down. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 926-928; Dec. 
Dig. <S=ï211.] 

At Law. Action by the Northern Pacific Railway Company against 
J. P. Finch and another. On motion for new trial after verdict for 
défendant. Granted. 

E. T. Conmy, of Fargo, N. D., for plaintiff. 
John G. Pfeffer, of Fargo, N. D., for défendants. 

AMIDON, District Judge. Finch Bros, are engaged in importing 
and selling high grade stallions. They shipped 18 horses in an Arms 
palace horse car from East Joliet, 111., to Fargo, N. D., over the 
Chicago, Burlington & Quincy and Northern Pacific Railroads. When 
the 28-hour period was about to expire, the Burlington Company un- 
loaded the animais, and fed them, and gave them an opportunity to 
rest, incurring an expansé of $27, which is conceded to be reasonable. 
This charge accompanied the shipment, and was presented by the 
Northern Pacific Railway Company to Finch Bros, for payment. They 
refused to comply with the demand, upon the ground that the service 
was unnecessary, and that the car in which the horses were shipped 
afforded them "space and opportunity to rest," within the meaning of 
section 3 of the Act to Prevent Cruelty to Animais. 34 Stat. at Large, 
p. 607 (Comp. St. 1913, § 8653). The company brings this action to 
recover the $27. 

The car was specially constructed for the shipment of such horses. 
It contained 18 stalls, 9 fronting towards one side of the car, and 9 
towards the other. In the center of the car was a space 5 feet broad, 
extending the entire width of the car. In this an extra supply of feed 
was kept, and it was also used for any horse that was taken sick in 
transit, and was wide enough for a horse to lie down. The stalls were 
30 inches wide. The horses were from 24 to 26 inches wide. The 
partitions of the stalls came up to the lovver ends of the horses' ribs, 
so as to prevent the horses getting together, and yet not prevent their 
bodies touching each other, and acting as cushions and supports against 
the jolts incident to the moving of the train. Thèse partitions were 
padded, so as to protect the horses from abrasion. It is conceded 
that the horses could not lie down in thèse stalls. Evidence was ofïered 
and received, over plaintiff's objection, that horses would never lie 
down in transit unless they were sick. This was the case regardless 
of the character of the stalls. Mr. Finch testified that he had accom- 
panied many shipments of such horses across the océan, requiring 
from 11 to 17 days, and that he never knew a horse to lie down during 
the journey unless it was sick. He also testified that many horses 
take their rest standing. Testimony of similar import was given 
by a veterinarian. It was argued, therefore, that the car in question 

<Ê=>For other cases see same topic & KEY-NUMBJER In ail Key-Numbered JDigests & Indexes 
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afforded tht horses the only "opportunity to rest" of which they 
would avail themselves, and for this reason the unloading of the horses 
was a whoUy gratuitous service. The court submitted the case to the 
jury, saying: 

"I am going to submit it to you as practical men, In the light of the évi- 
dence as it bas been giveu hère, to say, havlng lu vlew the humane basis of 
this statute, whether thèse horses, shut In as they were, coneeded to be so 
conflned that they could not lie down, whether they dld hâve proper oppor- 
tunity for rest, considering the straln of the vcear and wearlness of the 
journey. If they did not hâve proper opportunity for rest, then the carrier 
was justified, and it was its duty to unload the horses, and it is entitled to 
recover the $27 in this case. On the other hand, if the horses, owing to the 
structure of the car, did hâve proper opportunity for rest, so that there was 
no justification for unloading them, then the railroad company performed a 
gratuitous and unnecessary service, and is not entitled to recover." 

The jury found for the défendant, and the case is now before the 
court on motion for new trial. 

[1,2] I think it was error to receive the évidence objected to, and 
to submit to the jury the question whether the horses had a proper 
"opportunity to rest." That was in effect submitting to the jury to 
détermine the meaning of the act of Congress. The proviso in section 
3 of the statute hère involved takes no account of the habits of ani- 
mais. It deals wholly with the structure of the car. If the car is 
such that "they can and do hâve proper space and opportunity to rest," 
then thç requirement in regard to unloading does not apply. It is for 
the court to say what Congress meant by this language. That ques- 
tion cannot be properly left to the jury. Otherwise there would be as 
many rules as there are verdicts. In one case the carrier would be 
held not entitled to expenses incurred in unloading stock. In the next 
case it would be held subject to a fine for violating the law by failing 
to unload. The only opportunity to rest that is possible while animais 
are in transit is the opportunity to lie down. The animais, while 
they are in transit, hâve no opportunity to rest standing up. Con- 
gress, having in view the muscular and nervous strain to which animais 
are subjected while on cars, passed the law requiring them to be un- 
loaded at stated intervais. It is too plain for debate that such animais, 
while they are in the unusual situation in which they are placed on 
cars in rapid motion, subject to the jolts and jerks of such cars, are 
subject to a severe nervous and muscular strain, such a strain as they 
never expérience in the stable or field. The only rest possible from 
that strain while the animais are on the cars is for them to lie down. 
It is plain, therefore, that the phrase "opportunity to rest" means op- 
portunity to lie down. It may be that horses, owing to their high 
nervous tempérament, would not embrace such an opportunity. Con- 
gress, when it passed the statute, evidently thought they would. If 
it were brought to the attention of Congress that horses would not 
embrace such an opportunity, I think it quite clear that Congress would 
then require them to be unloaded for rest. When they are ofE the 
car they certainly hâve an opportunity to be free from the peculiar 
strain to which they are subjected. Whether they would lie down or 
not is quite immaterial. In any case it is the duty of the court to 
ascertain the meaning of the statute as it is framed by Congress. It 
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deals wholly with the structure of the car, and not wîth the habits 
of animais. If the car in which animais are transportée is not so con- 
structed that they can hâve proper space and opportunity to rest, then 
the law requires them to be unloaded, and in my judgment "oppor- 
tunity to rest," as used in the statute, means opportunity to lie down. 
Erie R. R. Co. v. U. S., 200 Fed. 406, 118 C. C. A. 558. 
The motion for new trial will be granted. 



THE STLVAN DELL. 
(District Court, B. D. New York. Aprll 22, 1915.) 

Mabitime Liens ©=11, 12 — Kepairs and Supplies — Vessel undeb ChabtEr. 

Kepairs and supplies furnlslied by Ubelant to a vessel heM of a klnd 
wlilch might properly be and whlch were furnislied on the crédit of the 
vessel, and for wliich Ubelant was entitled to a lien, although the ves- 
sel was being operated by a charterer. 

[Ed. Note. — For otber cases, see Maritime Liens, Cent. Dlg. §| 15, 16; 
Dec. Dig. iÊ=»ll, 12.] 

In Admiralty. Suit by the W. & A. Fletcher Company against the 
Sylvan Dell. Decree for libelant. 

Robinson Leech, of New York City, for libelant. 
Burlingham, Montgomery & Beecher and Roscoe H. Hupper, ail of 
New York City, for claimant. 

CHATFIELD, District Judge. There is no dispute that the items 
charged for were furnished, and there seems to be no issue that the 
amounts are reasonable and correct. The items themselves fall in 
four classes : First, those relating to the crosshead and piston, which 
seem to hâve been at the time undertaken by Mr. Fletcher as a rush 
order, as to which he did not seem entirely ready to proceed merely 
upon the authority of the man in charge, but attempted to get in com- 
munication with the owner. As to the repairs to the boiler, that seems 
to be a situation where the person in charge of the boat (in this 
case the engineer) had the authority, and Mr. Fletcher acted upon 
the necessity for the repairs and the direction of the engineer. As to 
the collision, in the same way, the repairs seem to hâve been necessary, 
and crédit could be extended to the boat upon the authority of the 
person in charge. As to the fourth item, the supplies, some of the 
articles would seem to be — or a considérable portion of the items 
would seem to be — matters as to which, if there was anything to 
give notice of the fact that the boat was not being operated by the 
owners, a question might be raised as to whether they were supplies 
to the boat or merely to the charterers; but, as has been indicated, 
those items were apparently treated as ail the others, both before the 
charter was terminated and the boats returned, at the bankruptcy of 
the Glen Island Company, and afterward. So I think that ail fouf 
bills of items stand in exactly the same category, so far as the case 
is concemed. 

€=9F<>r otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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As to the crosshead and the piston, Mr. Fletcher did coinmunicate 
with the owner, and it appears, according to the charter, that the 
owner was obUgated to make such repairs as that. The owner was 
also obligated to make such repairs as those to the boiler, and there 
was certainly ratification to the extent of approving of Mr. Fletcher's 
going ahead and making the repairs immediately, leaving the question 
of responsibility unaffected by the choice of the Fletcher Company, 
for the job. 

Before the charter party was surrendered, spécifie claim was made 
to the owners for ail four sets of items. The owners seem at that 
time to hâve recognized the fact that the crédit was furnished to the 
vessel, and that whether or not the Glen Island Company was bound 
to them, under the charter, for any or ail of thèse items, were ques- 
tions between the owners and the Glen Island Company. 

After the Glen Island Company went into bankruptcy, we hâve 
exactly the same situation presented as would hâve existed if Mr. 
Fletcher had then libeled the vessel and the ferry company had been 
confronted with the situation of claiming the vessel away from the 
possession of the Glen Island Company and from the process under 
the libel. If that situation had existed and the ferry company claimed 
the boat, took it subject to the liens that existed against the boat, and 
then made no claim against the Glen Island Company for anything 
except the rent — ^that is, hire — under the charter party, they would 
certainly estop themselves from any claim that the items in the bills 
were not funiLshed on the crédit of the boat. So at the time of this 
conversation in November, the Glen Island Company being in bank- 
ruptcy, and no question then being raised, except as to the method of 
payment, it would seem that Mr. Mingey's statement that, if the Glen 
Island Company had paid thèse items out of the back hire for the 
boat, they would hâve had no dispute as to the items with the Fletcher 
Company, is further évidence that the ferry company was unf ortunate 
because the Glen Island Company went into bankruptcy, so that they 
cannot reimburse themselves under their charter for any portion of 
the items that the Glen Island Company should pay; but I see no 
évidence in any of this that the ferry company did not recognize the 
obligation for the supplies furnished to the vessel, and there is an 
apparent admission that ail the supplies were furnished to the vessel, 
and that the Glen Island Company was only a cohtract guarantor for 
such of them as were, within the terms of the charter, to be paid by 
the Glen Island Company. 

The only other question is whether a notice was given to the Fletcher 
Company of the existence of a charter, so that any of thèse items 
were taken out of the category of being supplied on the crédit of the 
vessel. I think that even under thé charter (as I indicated at the be- 
ginning) the crédit of the vessel might hâve been reUed upon, and that 
the testimony does not show crédit extended to either the chartering 
party or the owner, except in so far as Mr. Fletcher consulted with 
Mr. Waters about the crosshead and the piston. I therefore see no 
reason why the obligation, in the form of a Hen against the vessel, 
is not valid for the entire amount, and why the ferry company should 
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not be left to such rights as they hâve against the Glen Island 
Company, if those hâve not been affected or lest in the course of the 
bankruptcy proceeding. So it seems to me to work out that it is 
a case of misfortune, rather than légal responsibility, so far as the 
charter affects the case. 

I think the libelant may hâve a decree. 



In re LBHFELDT. 

(District Court, D. Montana. September 3, 1915.) 

No. 1113. 

BANKEtrPTCT <&=>400 — Exemption — Declabation or Hombstead. 

A bankrupt, to whom personalty claimed as exempt from the opéra- 
tion of the Bankraptcy Law has been set apart, may thereafter exécute 
and file for record a déclaration of homestead, as required by state law, 
and bave the same set apart to her as exempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. <g=»400.] 

In Bankruptcy. In the matter of Julia Lehfeldt, bankrupt. There 
was an order allowing the bankrupt to claim exemption of homestead, 
and a créditer seeks a review. Affirmed. 

Nichols & Wilson, of Billings, Mont., for bankrupt. 
Johnston & Coleman, of Billings, Mont., for petitioner. 

BOURQUIN, District Judge. Originally the bankrupt claimed ex- 
emption of only wearing apparel, and it was set apart. Later she 
executed and filed for record a déclaration of homestead, and by order 
the référée allowed amendment to claim exemption of the homestead, 
and directed that it be set apart to her. A créditer seeks review. 

In principle the case is indistinguishable from In re Mayhew, 218 
Fed. 422, 134 C. C. A. 210, to which as the décision of a superior 
tribunal it is the duty of this court to conform. But it is believed 
the dissenting opinion in the Mayhevir Case, quoting from In re 
Youngstrom, 153 Fed. 98, 82 C. C. A. 232, is the better doctrine; and 
diversity of opinion in respect to the question may justify brief rea- 
sons for this belief. 

Construing the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544), the Suprême Court says the time when the bankruptcy pétition 
is filed is the "line of cleavage with référence to the condition of the 
bankrupt estate"; that ail property then passes to the trustée, but he 
is then vested with title to only nonexempt property and property to 
which exemption is waived ; that exempt property is that which at the 
time said pétition is filed is not subject to levy and sale under state 
law; and that ail property that at said time is so subject to levy and 
sale upon judicial process is nonexempt, and title thereto vests in the 
trustée. Andrews v. Partridge, 228 U. S. 479, 33 Sup. Ct. 570, 57 
L. Ed. 929; Railway Co. v. Hal l, 229 U. S. 515, 33 Sup. Ct. 885, 57 

^sjFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 



682 225 FEDERAL EEPORTEB 

h. Ed. 1306; Smalley v. Langenour, 196 U. S. 97, 25 Sup. Ct. 216, 
49 L. Ed. 400; Security Co. v. Hand, 206 U. S. 425, 27 Sup. Ct. 
720, 51 L. Ed. 1117, 11 Ann. Cas. 789. 

There is nothing in the Bankruptcy Act providing for divestiture 
of the trustee's title by subsequently created exemptions, or at ail, 
save in the instances of composition and of dower and allowances 
fixed by state law for widows and children of decedents, in case of 
the bankrupt's death. If the exemption does not exist when the bank- 
ruptcy pétition is filed, title to the property vests in the trustée for 
the benefit of creditors, and its status then controls its disposition 
throughout, save as last aforesaid. "Expressio unius," etc. Mon- 
tana's statutes in respect to homesteads are hke Calif ornia's, and pro- 
vide that a married person or head of a family residing upon premises 
may couvert them into a hoinestead by executing and filing for record 
a déclaration of homestead, from and after which filing the premises 
constitute a homestead, exempt from levy and forced sale save in 
satisfaction of judgments obtained before said déclaration was filed 
and which are liens upon the premises. 

Marriage or headship of a family and résidence are conditions or 
qualifications that authorize a homestead exemption to be created by 
statutory acts, viz., by exécution and filing for record a déclaration 
of homestead upon the premises. Although a person is qualified there- 
for as aforesaid, there is no homestead — no exemption until déclaration 
filed; and the homestead takes effect only from such filing. Vincent 
v. Vineyard, 24 Mont. 207, 61 Pac. 132, 81 Am. St. Rep. 423. Since 
in the instant case no déclaration of homestead had been filed when 
the bankrupt petitioned for adjudication, the premises involved were 
then open to levy and sale under state law, and so were not then 
exempt. Title then vested in the trustée, creditors' rights then at- 
tachée thereto, and the subséquent filing of the déclaration was im- 
potent to create a homestead exemption, to change the status of the 
property and the condition of the estate, and to divest the trustee's 
title to the préjudice of creditors whose rights had theretofore vested. 
If a homestead exemption can be created by a déclaration executed 
and filed for record subséquent to pétition for adjudication, then on 
principle it ought to be created by marriage or headship of a family 
and résidence subséquent to such pétition ; for if one indispensable 
statutory condition or qualification or requirement can be supplied after 
pétition, why not another, or ail of them ? It is not, as assumed in 
the Mayhew Case and those cited by it, a mère matter of an exemp- 
tion existing when pétition for adjudication was filed, and thereafter 
perfected, nor is it simply time and manner of claiming a pre-existing 
exemption, nor is it merely subséquent détermination by the bank- 
ruptcy court of claim of pre-existing exemption ; but it is a case o£ 
création, after such pétition filed, of an exemption not theretofore 
existing. 

In 80 far as the amendment of 1910 to section 47, Bankruptcy Act,'^ 
is concerned, it is not perceived that it is material. Certainly, if ail 
the bankrupt's title vested in the trustée by section 70 " of the act does 
not serve to prevent subséquent création of exemptions, the mère lien 

» Comp. st. 1913, S 963L ' Comp. St. 1913, S 9654. 



IN EE BEELIN DYE WOBKS A LAUNDRT CO. '683 

created by said amendment cannot render such service. By the 
Bankruptcy Act it is property of exempt status when the pétition for 
adjudication is filed, and not property that then might hâve been, 
but was not, given such status, that is allowed to the bankrupt; and 
neither liberality of constructiort nor the condition of a bankrupt war- 
rants the court to départ from the terms of the act to create for a 
bankrupt a homestead exemption he was too indolent and neglectful 
to create, as he easily might hâve, for himself . 

But to conform to the Mayhew Case, as in duty bound, the order of 
the référée is affirmed. 



In re BERLIN DXB WORKS & LAUNDRY CO. 

(District Court, S. D. Califomia, S. D, July 6, 1915.) 

No. 1367. 

Bankbuptct ig=»315 — Claims — "Finai Judoment." 

tfnder Code Clv. Proc. Cal. § 942, provlding that an appeal from a 
judgment directing the payment of money shall not stay exécution un- 
less a supersedeas bond is given, a judgment for damages for Personal 
injuries, from whichi an appeal had been taken wlthout bond, Is a final 
Judgment, on whieh a clalm against a bankrupt's estate can be based. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 488, 491; 
Dec. Dlg. <S=»315. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Decree or Judgment.] 

In Bankruptcy. Proceedings against the Berlin Dye Works & Laun- 
dry Company. On claim of C. K. Douglas against the bankrupt for 
the amount of a judgment recovered by him. Claim allowed. 

E. B. Drake, of Los Angeles, Cal., for plaintiff. 
W. T. Craig, Carroll Allen, Dave F. Smith, Benjamin E. Page, and 
A. Henderson Stockton, ail of Los Angeles, Cal., for trustée. 

TRIPPET, District Judge. C. K. Douglas brought suit against the 
Berlin Dye Works & Laundry Company, in the superior court of Cal- 
ifornia, for injuries to his person resulting from a tort. He obtained 
judgment against the défendant, and the défendant appealed there- 
from without giving a supersedeas bond. Thereafter an involuntary 
pétition in bankruptcy was filed, and the défendant was declared a 
bankrupt. Douglas presented a claim against the bankrupt estate for 
allowance, based upon said judgment, while the appeal was pending. 
Whether the claimant's judgment is provable dépends upon whether 
or not it is a final judgment. 

Section 942 of the Code of Civil Procédure of California provides 
that, if the appeal be from a judgment or order directing the payment 
of money, such as this judgment is, it does not stay the exécution of 
the judgment unless a bond is given for said purpose. It bas been 
held by the Suprême Court of California that, during the time allowed 

e=3For other cases lee same topic & KEY-NUMBEB in aU Key-Numbered DlgesU A Indexe* 
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for an appeal, and while an appeal îs pending from a judgment, ît 
cannot be introduced in évidence, and the statute of limitations does 
not run against a suit thereon. Feeney v. Hinckley, 134 Cal. 467, 66 
Pac. 580, 86 Am. St. Rep. 290. This case was decided by a divided 
court. The great weight of authority is to the effect that the pendency 
of an appeal will not deprive the plaintifï of his right to sue on the 
judgment, unless there bas been a stay of proceedings. 23 Cyc. 1504, 
1563; 2 Cvc. 974; Taylor v. Shew, 39 Cal. 536; Dowdell v. Carpy, 
137 Cal. 338, 70 Pac. 167; Rogers v. Superior Court, 126 Cal. 183, 
58 Pac. 452 ; Cook v. Rice, 91 Cal. 668, 27 Pac. 1081 ; Dore v. South- 
ern Pacific Company, 163 Cal. 195, 124 Pac. 817. 

The case of Taylor v. Shew, supra, was an action upon a judgment 
obtained in New York, from which an appeal had been taken with- 
out a supersedeas bond. The Suprême Court of California said: 

"In the absence of any proof to the contrary, the presumption Is that the 
effect of the alleged appeal by the laws of New York is the same as in this 
State ;• and in this state such appeal would not stay exécution or proceedings 
for the collection of the amount of the judgment appealed from, pending the 
appeal, nor destroy or weaken the force and effect of the record of the judg- 
ment as évidence of the facts or matters necessarily determined thereby." 

This opinion of the Suprême Court of California has never been 
reversed or criticized. It has been cited with approval in many juris- 
dictions, and the Suprême Court of California has approved it. The 
case is in conflict with the décision in Feeney v. Hinckley, supra, and 
the cases relied upon in that décision. To say that an action may 
be brought upon a judgment from which an appeal has been taken 
without a supersedeas bond, but that such judgment could not be in- 
troduced in évidence, would be a paradox. It would be keeping the 
Word of promise to the ear and breaking it to the hope. 

The matter, however, was before the Suprême Court of California 
in a more récent décision than Feeney v. Hinckley. In Dowdell v. 
Carpy, 137 Cal. 338, 70 Pac. 167, the court said: 

"On the appeal taken from that judgment no bond staying exécution had 
been flled, and, treatlng it as a deflciency judgment in accordance with the 
stipulation, there was, then, nothing to prevent an action being brought on 
sUch judgment at any time after it was rendered. Taylor v. Shew, 39 Gai. 
539 [2 Am. Eep. 478] ; Clark v. Chlld, 136 Mass. 344. The judgment was a 
proper basis for an action ; and as it arose out of the same transaction and 
is conneeted with the subject of this action, it was clearly the proper basis for 
a counterclaim herein. Code Civ. Proc. § 438." 

The judgment rendered in favor of the claimant was final, and cre- 
ated an absolute liability of the bankrupt. Notwithstanding the ap- 
peal from the judgment, it could not be reversed or modified. This 
is necessarily so because the judgment contained no error or infirmity 
upon which the Suprême Court could prêdicate a reversai or modifica- 
tion. The question is asked, however : How is this court to know 
whether or not it would be reversed or modified until the appeal is 
finally disposed of ? That can be ascertained by an inspection bf the 
record, or by postponing the matter until thé Suprême Court acts. 
The référée pursued the latter course in this matter. This practice 
was approved in Bank of America v. Wheeler, 28 Conn. 433, 73 Am. 
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Dec. 683, Dawson v. Daniel, Fed. Cas. No. 3,668, and by the Suprême 
Court of California in Dore v. Southern Pacific Company, 163 Cal. 
195, 124 Pac. 817. 
The claim will be allowed. 



THE COROZAL. 

(District Court, D. Massachusetts. April 15, 1914.) 

No. 670. 

ShIPPING ®=:84 LiABILITT OF VESSBL INJUBY TO STBVBDOEE'S MAIT. 

While a barge, loading ties on a steamer, lay alongside, the ends of pro- 
jecting ties on the barge caught under some protruding hlnges on the side 
of the vessel, and libelant, a stevedore's employé, working on the barge, 
was in.1ured. He was not working under the offlcers of the ship, whlch had 
nothing to do with the loading, except that a mate, at the request of the 
stevedore, directed the placing of the barge, which was not dangeroua in 
itself, if she was handled with proper care. The steamer was properly 
constructed. Ueld, that she was not chargeable with any négligence whlch 
rendered her liablè for the injury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 342, 349-351 ; 
Dec. Dig. <g=»84.] 

In Admiralty. Suit by Clinton Moffett against the steamship Coro- 
zal. Decree for rèspondent. 

Russell, Moore & Russell, of Boston, Mass., for libelant. 
Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ants. 

MORTON, District Judge. The libelant was hired and controUed 
by Smith, the stevedore, and had no contractual relations with the 
Corozal or her owners. He was engaged at the time of the accident 
solely on the business of his employer. 

Nothing belonging to the steamer broke, or was unusual or im- 
proper in construction. The accident did not occur on board her. 
The négligence which caused it consisted in placing the barge along- 
side the Corozal without taking any précautions to protect the men 
on the barge — of whom Moffett was one — against the danger of the 
projecting ends of the ties catching under the hinges on the steamer 
as the barge rose on the waves. Thèse hinges were not in themselves 
defective or dangerous, and were perfectly obvions. The barge ought 
not to hâve been brought and kept close to them, under the existing 
conditions, until they had been properly guarded. The accident was 
thus caused by improper management of the barge. 

The barge was in the gênerai control of her captain and Smith. 
It was Smith's duty to see that it was safe for his men to work on 
it. The steamer apparently had nothing to do with the ties until they 
were put on board her by the stevedore. Her officers did not exercise 
any control over Smith's men on the barge, nor undertake to give 
orders as to the management of the barge, except at Smith's sugges- 

<©=sFor other cases see Same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes, 
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tion, and in order to assist hiim. Smith says that the mate of the Coro- 
zal placed the barge at Smith's suggestion and according to his con- 
venience. Both the steamer and the barge were concerned in having 
the latter properly placed alongside, so that neither should be injured. 
Mundy, the captain of the Corozal, and Smith, both testify, in sub- 
stance, that the master of the barge was looking out for her, and 
that Mundy was looking out for his steamer. I think this is a sub- 
stantially accurate description of the situation. The action of the 
mate of the Corozal in superintending the placing of the barge seems 
to hâve been unpaid, voluntary assistance to Smith, rather than any- 
thing which the steamer or her crew was obligated to do. The mate 
acted as a volunteer in forwarding the work in hand. 

If the Corozal is liable, it must be solely because of this conduct 
of her mate, acquiesced in by her master, in undertaking to place the 
barge alongside for the stevedore, and at the stevedore's request. Of 
course, the steamer might hâve contracted to perform the work of 
bringing the barge into position alongside. If she had done so, and on 
that account had taken control of placing the barge, she would hâve 
been bound to do the work in a proper and careful manner, and any 
person who was injured by négligence in doing it could recover from 
the steamer ; but that is not this case. The évidence, as a whole, f ails 
to establish any agreement by the steamer to place the barge, or such 
assumption of control over it by the steamer as to make the latter 
responsible for the proper management of the barge and for the saf ety 
of those on board it. 

It is also true that one who does an act which necessarily involves 
great and obvions péril to aiiôther cannot excuse himself by saying 
that he acted at the request of a third party. But laying the barge 
alongside created no danger to the men on it, unless the ends of the 
ties struck the projecting hinges. It was the business of those in 
charge of the barge to see that danger from this source was properly 
guarded against. It therefore does not seem to me that bringing the 
barge alongside the steamer was, in and of itself, so imminently dan- 
gerous to the men on the barge as to justify holding that the officers 
of the Corozal were négligent for having anything to do with it. Even 
if they were, that would not make the Corozal liable, unless it were 
found that she had undertaken to manage the barge in bringing and 
keeping it alongside. 

The décisions cited for the libelant, of which Pioneer S. S. Co. v. 
McCann, 170 Fed. 873, 96 C. C. A. 49, and The Rheola (C. C.) 19 
Fed. 926, are typical, relate to defects in the structure or appliances 
of the loading vessel, and are clearly distinguishable from this case. 
No décision holding the loading vessel responsible under facts similar 
to those hère shown has been called to my attention. See The Clan 
Graham et al. (D. C.) 163 Fed. 961 ; The William F. Babcock (D. 
G.) 31 Fed. 418; The Thyra (D. C.) 114 Fed. 978; The Auchenarden 
(D. C.) 100 Fed. 895. 

That the plaintiff's injury was due to négligence, and that he did 
not assume the risk of it, are clear; but, for the reasons stated, I 
conclude that neither the Corozal nor her owners are responsible. 

Libel dismissed. 
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UNITBD STATES y. MARSHALL et aL 

(District Court, S. D. New York. Aprll 28, 1914.) 

United States <®=>67 — Action on Bond of Contraotor foe Public Woek— 
Intervention. 

The provisos in Act Aug. 13, 1894, c 280, 28 Stat. 278, as amended by 
Aet Feb. 24 1905, c. 778, 33 Stat. 811 (Oomp. St. 1913, § 6923), llmiting 
the time within whlch suit may be brougbt on ttie bond of a contractor 
for public work, and requlring notice of such suit to be glven to ail 
known eredltors, apply only to suits brought by credltors as thereln au- 
thorized, and do not llmit nor afCect the right of credltors to Intervene 
In a suit brought by the United States. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. .®=»67.] 

In Equity. Action by the United States against Edward G. Marshall 
and others, impleaded with the Illinois Surety Company and others, 
jntervening défendants. Decree for interveners. 

Decree affirmed, 225 Fed. 760, C. C. A. . 

H. Snowden Marshall, U. S. Dist. Atty., of New York City. 
Nelson L. Keach, of New York City, for défendants. 

LEARNED HAND, District Judge. Upon final hearing precisely 
the same record appears as before, and there is no reason to change 
the rulings made at the time. The objection that the claims, except 
Fehr's, were not filed in time, seems to me clearly ta be unsound under 
the language of the second proviso, which limits intervention to a 
period of one year only when the suit is instituted by creditors. 

The objection that the interveners should hâve given notice under 
the last proviso seems to me also to be bad, though not so certainly. 
Judge Witmer has held that this proviso is a necessary condition to 
a valid suit by a creditor (United States v. Stannard [D. C] 206 Fed. 
326), and Judge Veeder has held that the only period within which 
such a suit can be brought is the two months and one week immedi- 
ately following the first six months after completion. Judge Bourquin 
(United States v. Bailey [D. C] 207 Fed. 782) has apparently held 
otherwise. On the other hand, Judge Philips has held (United States 
v. McGee [C. C] 171 Fed. 209) that the last proviso does not apply 
to suits brought by the United States, and I agrée with that ruling. 

If the last words of the proviso, "before the time limited therefor," 
mean before one year is up, then clearly the proviso does not apply 
to such suits, because the United States certainly may sue more than 
nine months after completion ; there being no limitation of time upon 
its rights, except the gênerai statutes of limitation. As I pointed out 
before, it would be impossible in such a case to publish "before the 
time limited therefor." If, on the other hand, thèse words mean "be- 
fore the time limited therefor in the notice," it is possible to say that 
the United States is subject to that proviso, though it may sue more 
than a year after completion. 

In that case it would be obliged, like a creditor who began suit, to 
advise ail other creditors, so that they might be able to intervene. Now, 

^=3For other cassa eee sam« topic & KEY-NUllBER lu aU Key-Numbered DigesU * lDd«x«8 
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it is scarcely likely tliat Congréss meant so to limit the right of the 
United States toisue for its own beriefit upon its own bond. Such a 
suit did net require any act of Congréss; it arose at common law, 
and Congréss would hardly hâve intended to subject the United States 
to the duty, as a condition précèdent, of bringing in ail creditors. Be- 
sides, the very words of the proviso are limited to suits "instituted 
under this act," and if, as I hâve suggested, this suit lay at common 
law on the bond, thèse words are not applicable. Some clearer inten- 
tion than this should be f ound to limit the rights of the sovereign. 

It is true that the right of creditors to intervene in suits brought 
upon the bond by the United States does dépend upon the statute ; but 
the proviso does not touch intervention. If it touches the suit at 
ail, it requires the plaintiff to begin with notice (United States v. 
Stannard, supra); not the interveners. It bas been decided that, if 
the suit be faulty at the outset, a subséquent intervention will not save 
it (United States v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. 
Ed. 893 [April 6, 1914]): 

"Thèse rights to intervene and to file a clalm, conferred by the statute, pré- 
suppose an action duly brought under its terms." 

If an intervener has not the power to cure by giving notice, he can 
hairdly hâve the responsibility. There is nothing in the act which 
suggests that any notice should be given by a subséquent intervener. 
Justice Day, on the contrary, in the case quoted says : 

"No service was made or attempted to be had upon it, as required by the 
statute when original actions are begun by creditors." 

This implied that such notices are only required in creditors' suits 
and only when begun. I believe that the right to intervene is untram- 
meled by ail the provisos when the suit is by the United States. 

In view of the fact that the suit is upon the bond at common law, 
and not under the act, it should be remembered that I hâve not decided 
that the défendant was entitled to sue in equity, but only that, since 
the point was raised, it was simpler with the consent of the interveners 
to avoid any question by acceding to the demand of the surety. 

A decree may pass for the interveners, with costs. 
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NICHOLS T. ELKEN et al. SAME v. FARMEKS' & MEROHANTS' NAT, 
BANK OF HATTON, N. D. SAME v. HEGGE. 

(Circuit Court of Appeals, Elghth Circuit August 23, 1915.) 

Nos. 4372-4374. 

1. Bankbuptct iê=»166 — Peefeebnces — Insolvencï — Notice. 

Mère suspicion that a debtor was iasolvent is not suffici.ent to charge 
creditors with notice of Insolveney and make the debtor's payments a 
préférence ; but tliere must be évidence' of facts sufficient to put a prudent 
person on inquiry, which, if pursued would sliow insolveney. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dig. §§ 250-253, 
255-258; Dec. Dig. <g=>166.] 

2. Appeal and Ereoe <®=100&— Review — Findino of Ohancelloe. 

When the cliancellor bas considered conflictlng évidence, and made 
his findings and decrees tbereon, tbey are presumptively correct, and 
unless an obvions error of lavv or some serlous mistake in the considéra- 
tion of the évidence appears the findings must stand. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970^ 
3978; Dec. Dig. <S=j1009.] 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota; Charles F. Amidon, Judge. 

Separate suits by George E. Nichols, as trustée in bankruptcy of 
Irving Tilden, a bankrupt, against M. L. Elken and another, a copart- 
nership, against the Farniers' & Merchants' National Bank of Hatton, 
N. D., and against O. M. Hegge. In each case the bill was dismissed, 
and complainant appeals. Affirmed. 

Thèse are separate suits by the appellant in each case as trustée in 
bankruptcy of Irving Tilden, a bankrupt, to recover from the several 
défendants a préférence alleged to hâve been paid by the bankrupt to 
each in violation of Bankr. Act July 1, 1898, c. 541, 30 Stat. 544. 
The cases are substantially the same in their facts, except in the amount 
of the alleged préférences. In each case the bill was dismissed on 
final hearing at the complainant's costs for want of equity, and he 
prosecutes separate appeals to reverse such decrees. 

Watson & Young and E. T. Conmy, ail of Fargo, N. D., for appel- 
lant. 

F. W. Ames, of Mayville, N. D., for appellees. 

Before ADAMS, Circuit Judge, and TRIEBER and REED, District 
Judges. 

REED, District Judge. As each case involves substantially the 
same questions, they may_ be disposed of in one opinion. 

Irving Tilden was adjudicated a bankrupt by the District Court 
of the United States for the District of North Dakota, November 29, 
1909 (whether upon his own pétition or the pétition of creditors does 
not appear), and the plaintiff, George E. Nichols, was in due time ap- 
pointed trustée of his estate. At the time of his adjudication the bank- 
rupt lived in Fargo, N. D., and previously lived in Hatton, that state, 
not far from Fargo. He was a building contractor, and for some 

'OT other cases les same toplc £ KEY-NUMBER In ail Key-Numbered Dlgeata & Imlezee 
225 F.— 44 
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time had been engaged in buying real estate at or near Hatton and 
Fargo and building thereon, or otherwise improving the same, and 
selling it. In such dealing he had incurred liabilities to banks for bor- 
rowed money, and to others for building material and other purposes, 
to the amount of some $85,000, which he was unable to pay, and was 
insolvent, and had been for some time prior to the adjudication in 
bankruptcy. Among the banks to whom he had become indebted in 
quite large amounts was the Farmers' & Merchants' National Bank 
of Hatton, N. D., the défendant in one of thèse cases, and to the de- 
fendants M. ly. Elken and G. L. Ëlken, a copartnership doing business 
under the name of Elken Bros., one of whom was an officer of said 
bank, and to the défendant O. M. Hegge, of Hatton. He also became 
indebted to the First National Bank of Fargo for nearly $7,000, be- 
ginning in July, 1909, of which bank the appellant trustée is, and was 
when such indebtedness was incurred, the cashier ; also to other banks 
in Fargo and nearby cities. 

About November 1, 1909, the bankrupt paid from his estate to the 
défendants Elken Bros, some $2,000 to apply upon his indebtedness 
to them ; and to the défendant Farmers' & Merchants' National Bank 
$1,571 upon his liabilities to that bank, and to the défendant Hegge 
$450. The trustée, by proper pétition or bill of complaint in each of 
the cases, alleged thèse several payments to be voidable préférences 
under the Bankruptcy Act, and asks judgment or decree against them, 
respectively, for the amount of the payment to each. Each défend- 
ant admits the adjudication of Tilden as a bankrupt and the payment 
by him to them respectively of the amounts and at the time as alleged, 
but dénies that it was a préférence or otherwise in violation of the 
Bankruptcy Act, dénies knowledge of or reasonable cause to believe 
that Tilden was insolvent when such payments were made, and each 
allèges that it was received by him or it in good faith as a payment 
upon the indebtedness of Tilden to them respectively. 

That Tilden was insolvent when thèse payments were made to the 
several défendants cannot be successfully controverted under the tes- 
timony. The only question for détermination therefore is: Did the 
several défendants, or the person acting for them in the receipt of 
such payments, know or hâve reasonable cause to believe that Tilden 
was insolvent, and that a préférence to the respective défendants 
would be the resuit of such payments? This is a question of fact, 
which must be determined from the évidence applicable to the re- 
spective cases. 

It was agreed that the testimony taken should apply as far as ap- 
plicable to ail three of the cases, the same as though taken in each 
case separately. George E. Nichols, the complainant, testified that 
he was appointed trustée in bankruptcy of Irving Tilden December 
16, 1909; that the schedules showed his liabilities to be about $85,000; 
that from his assets he had coUected some $3,400, and had paid upon 
daims allowed against his estate some $2,100; that aside from the 
claims involved in thèse suits he knew of no other assets; that it is 
pretty hard to state for how long the bankrupt had been insolvent, 
but he would say six or eight months before his adjudication ; that a 
large part of the assets turned over to him as trustée were equities 
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in lands which the bankrupt had bought on contracts and made small 
payments thereon; that the balance due was so large that the bank- 
rupt could not raise money enough to take up the contracts ; that the 
taxes even had not been paid; that, acting for the bank of which 
he (the trustée) was cashier, he had made loans to Mr. Tilden, the 
first $1,200 on July 7, 1909; the second $2,400 on October 26, 1909, 
and the next $3,200 November 1, 1909, for which Tilden gave him 
nothing but forged notes for security; that the larger part of Tilden's 
indebtedness grew out of thèse land deals, probably within a year or 
a year and a half prior to the bankruptcy ; that Tilden moved to Fargo 
some six or eight months before the adjudication; Outside of his 
liabilities on thèse lands he knew of no other large indebtedness. In 
addition to those liabilities was his indebtedness to the défendants 
in thèse suits and to banks in Portland, Mayville, Northfield, Hatton, 
and Fargo. 

The plaintifif took the déposition of Tilden in Texarkana, Tex., in 
February, 1914, where he was then residing, and therein he testified 
that in 1908 and 1909 he resided at Hatton and Fargo, N. D. ; that 
on and prior to November 1, 1909, he resided at Fargo, and was then 
insolvent, and remained so until he was adjudicated bankrupt on No- 
vember 29th ; that he owed the Farmers' & Merchants' National Bank 
a note for $2,700, which was not due until November lOth ; that he 
then owed M. L. Elken individually $1,100, and Elken Bros, two 
notes for $1,100 each, and one for $1,200, that were past due. He 
aise owed the défendant Hegge a balance of about $450; that he 
placed as collatéral to the note of $2,700 to the défendant bank, about 
$1,800 of forged notes, that is, notes of third parties whose names 
to them he had signed without their authority ; among thèse was one 
purporting to be signed by C. J, Storkson, to mature November 1, 
1909. The notes given to M. I,. Elken and Elken Bros, were also 
secured by notes, some of which were forged. He also testified, in 
substance, that the défendants Elkens and the cashier or assistant 
cashier oî the defendcint bank and Hegge knew of his insolvency at 
the time the payments were made to them respectively. It was admit- 
ted on the hearing that Tilden had been convicted of the offense of 
forging thèse notes, or some of them. The ofificers of the défendant 
bank, Elkens, and Hegge testified that they did not know of Tilden's 
insolvency when the payments were made to them, respectively, or 
know of the forged notes until after such payments were made. The 
forgeries were discovered about the Ist of November. There was a 
sharp conflict in the testimony. If that in behalf of the trustée in 
each case is to be believed the decree should hâve been for the plain- 
tifif, and the cases should be reversed ; if that in behalf of the défend- 
ants is to be believed, the decrees are right and should be affirmed. 
It would serve no useful purpose to f urther state or review the testi- 
mony, for it is such as not likely to become a précèdent for future 
cases, and would be of interest only to the immédiate parties interested 
in thèse suits. 

[1,2] Mère suspicion, of course, is not sufBcient to charge the 
défendants with knowledge of, or reasonable cause to believe, Tilden's 
insolvency a* the time of thèse payments ; but there must be évidence 
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of facts sufficîent to put a reasonably prudent person upon inquiry, 
which, if pursued, would show that Tilden was insolvent and that a 
préférence would be the resuit of making thèse payments. Tilden 
had been convicted of forging some, at least, of the notes deposited 
by him with the défendant bank and the Elkens as security for the 
bans made to him by them, and his testimony is in conflict with the 
testimony of the défendants. The testimony of défendant Hegge, who 
acted for himself in his own transactions with Tilden, and to some 
extent at least for the défendant bank and the Elkens in the matter 
of the payments to them, respectively, was taken by déposition in 
the fâll of 1913, but was read by the défendant as cross-examination 
only under the statute of North Dakota. He was also examined orally 
in open court. He testified that he acted as agent for Tilden in his 
building dealings at or near Hatton. The testimony of the other 
défendants was taken orally in open court. The trial court was there- 
fore in a bettei- position to détermine the weight of the testimony of 
the respective parties and witnesses in thèse suits than this court is. 
The rûle is firmly established by the Suprême Court and has been 
repeatedly applied by this court : That when the chancellor has con- 
sidered cohflicting évidence, made his findings and decree thereon, 
they will be held by appellate courts to be presumptively correct, and 
unless an obvious error has intervened iii the application of the law, 
or some serious mistake has been made in the considération of the 
évidence, thei findings must stand. Kimb'erly v. Arms, 129 U. S. 
512, 9 Sup. Ct. 355, 32 L. Ed. 764; Coder v. Arts, 152 Fed. 943, 82 
C. C. A. 91, 15 h. R. A. (N. S.) 372; De Laval Separator Co. v. lowa 
Dairy Separatbr Co., 194 Fed. 423, 114 C. C. A. 385. 

The trustée testified that he, acting for the First National Bank of 
Fargo of which he was cashier, personally loaned to the bankrupt 
July 7, 1909, $1,200, and on October 26 and November 1, 1909, $3,- 
600. This was about the time that Tilden made the alleged pref eren- 
tial payments to the défendants. It is incredible that he would then 
hâve made such loans, if Tilden was generally known to be insolvent, 
'oT there was reasonable cause in business circles in Fargo or Hatton 
for believing him to be. This is a circumstance well worthy of con- 
sidération in determining whether or not the défendant bank and 
Elken Bros, knew or had reasonable cause to believe that Tilden was 
insolvent at the time of such payments. A careful rcading and con- 
sidération of the entire évidence fails to convince that any error of 
law or mistake of f act intervened in the décision of the trial court of 
the questions presented in either of thèse cases. If the testimony of 
Tilden was not considered by the court, as it well might not hâve been, 
there is nothing of substance to. sustain the contention of the trustée 
as to the défendant bank and Elken Bros. 

Thère is less reason for upholdirig the decree in favor of Hegge 
than in either of the other cases, for upon his owri testimony which 
is quite evasive and in many instances inconsistent, there is much 
reason for holding that he knew or had reasonable cause to believe 
that Tilden was insolvent and that 'the payment to him would resuit 
in a préférence; but as the trial court ûpon ail the facts found in 
his favor we will not under the rule just announced, disturb the 
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finding in the case against him. In fact, if the decree in either of 
the cases had been the other way we would not feel disposed to dis- 
turb it. The decree, therefore, in each of the cases should be affirmed. 
And it is accordingly so ordered. 



MELLON V. ST. LOUIS UNION TRUST CO. et al.» 

(Circuit Court of Appeals, Eighth Circuit. July 7, 1915.) 

No. 4402. 

1. Mechanics' Liens ®=»5 — Statute Creating — Construction. 

Mechauics' liens, although unknown to the common law, are not for 
tliat reason to be strictly construed, but liberally, to carry out tlie inten- 
tion of tlie Législature to protect workmen, contractors, and materialmen. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 3, 5; 
Dec. Dig. <S=»5.] 

2. CouBTS ®=366 — Fedbeal Courts — State Décisions. 

In construlng a state statute, the fédéral courts wlU foUow the con- 
struction placed thereon by the lilghest court of the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec Dig. <g=»366. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. K. Co. v. Morgan, 21 C. O. A. 478 ; Union & 
Planters' Bank of Memphis v. City of Memphis, 4& O. C. A. 468 ; Converse 
V. Stewart, 118 C. C. A. 215.] 

& Mechanics' Liens ®=»184 — Pbopebtt Subjbct — Intebest of Lesseb — 
Statuts. 

Under Rev. Laws Okl. 1910, § 3862, providing that, Lf the tltle to land 
is not in the person, with whom a contract for the érection of a building 
thereon is œade, but it is leased and unimproved, a lien shall be allowed 
on the buildings and improvements separately from the real estate, where 
unimproved land was Ijeased, the lessee building thereon, the lessor's fee 
in the premises was not subject to the liens arislng under the building 
contract, since the language of the statute clearly showed that a mechan- 
ic's lien, when the realty was leased and unimproved, should be allowed 
only on the buildings. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. { 323; 
Dec. Dig. <g=>184.] 

4. Mechanics' Liens <g=198 — Pbioeities — Lessoe's Lien undeb Lease. 

Where land was leased, the instrument giving the lessor a flrst lien on 
a building to be erected to secure unpaid rents, etc., and the contractors 
for sueh building had notice that the party with whom they dealt was 
merely lessee, and not owner of the land, the lien of the lessor on the 
building under the lease was superior to the contractors' lien, since, when 
they contracted to erect the building, they had notice of the lease, and 
so were chargeable with knowledge of ail facts that they might hâve 
ascertained by the exercise of reasonable diligence, as by Inquiry of the 
lessor. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 348- 
355 ; Dec. Dig. ®=>198.] 

6. Mechanics' Liens <3=s>216— Estoppei- to Claim — Execution of Bond. 

Where contractors for a building to be erected on leased land by the 
lessee gave bond to the lessor, lessee, and thelr mortgagee conditioned 
that they would pay ofl and discharge any clalms against the' building 
and the real estate, and save the parties to whom the bond was given 

^gs>Tov other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & IndCXM 
•Rehearing denled October 22, 1913. 
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harmless from any clalms for material and labor, such contraetors wera 
not estopped thereby from claiming a lien on the leasehold and building, 
Bince the mère exécution of the bond did not waive their potential lien, 
but only In effect agreed that before payment could be claimed by them 
the building should be free of liens. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 400-402 ; 
Dec. Dig. ®=>216.] 

6. MoETGAGES <Ê=>151 — Prioeitt over Landloed's Lien. 

Where land was leased, the lease providing that the lessor should hâve 
a lien upon the building to be erected by the lessee for rents and certain 
dlsbursements, of which lease the trust Company to whlch the lessee mort- 
gaged the building to seeure funds for its completion had actual notice, 
the lien of the lessor on the buildings under the lease was entltled to 
priority over the mortgage debt of the trust company. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. §§ 307, 30&-S11, 
314-329, 332-336; Dec. Dig. <@=151.] 

7. Mobtoaoes <S=>151 — Pbiceitt — ^Mechamics* Liens. 

Where a trust company, loaning money on mortgage for the completion 
of a building on leased land, knew that a large amount of work had been 
done thereon before Its mortgage was taken, its mortgage debt was sub- 
ject to lien clalms for the previously performed work. 

[Ed. Note.— For othçr cases, see Mortgages, Cent. Dig. §§ 307, 309-311, 
314r-329, 332-336; Dea Dig. ®=»151.] 

8. MoETGAGES <S=5l51 — PeIOEITT — LiEN FOE ReMT. 

Where a lease, providing for the érection of a building by the lessee, 
gave the lessor a lien on the lessee's rents from the building for rent due 
the lessor, such lessor, upon foreclosure of a mortgage agalnst the build- 
ing, was entltled to rents In the bands of a recelver. 

[Ed. Jîote.— For other cases, see Mortgages, Cent Dig. §§ 307, 309-311, 
814r-329, 332-336; Dec. Dig. <S=»15L] 

ft. MOBTOAGES ®=>146 — MOBTOAGE LiENS — PEOPERTY StlBJECT — ^RENTS. 

A mortgage given on a building erected on leased ground, without pro- 
viding for a lien on the rents in case of default, glves the mortgagee no 
lien on the rents produced as against the lessor, who under the lease 
had a lien on the building and the rent thereof during the term. 

[Ed. Note. — For other cases, sée Mortgages, Cent Dig. §§ 307, 309-311, 
314-329, 332-336; Dec. Dig. (S=>146.] 

Appeal from the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by the St Louis Union Trust Company against Mary E. 
Mellon and others. Decree for plaintiff, and the named défendant 
appeals. Reversed and remanded, with directions. 

The appellant, Mary B. Mellon, was the owner in fee simple of two lots In. 
Oklahoma City, Okl. On November 1, 1909, she leased the same to Miss Dora 
Patterson, one of the défendants and appellees in this cause, but who neither 
appealed nor filed a brief at the hearing in this court The lease was for a 
term of 99 years, for the yearly rental of $6,000, payable In monthly Install- 
ments of $500, payable In advance. That rental was to begln on July 1, 1910. 
For the period between November 1, 1909, and July 1, 1910, she paid the sum 
of $1,000 as a rental. By the provisions of the lease the lessee obligated her- 
self to pay, in addition to the $500 a month rental, ail rates, taxes, gênerai or 
spécial, of every nature, levled or Imposed on the promises and buildings 
thereon, the first tax to be pald by her for the year 1910. She also obligated 
herself to erect finish, and complète upon the premises a modem building, 
conetructed of brick, concrète, or steel, not less than three stories high In ad- 
dition to the basement, to cover the lots, except what might be necessary for 

^=>For other cases seé same topic & KEY-NUMBER In ail Key-Numbered Digests & Index» 
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Ught and air. The building was to cost not less than $40,000, and the érection 
of the building was to be commeneed within one year; and the building to 
be constructed was to be free from ail mechanics' liens and free from any and 
ail clalms likely to ripen into mechanics' liens. During the demised term no 
mechanics' liens for improvements should be put upon the demised premises, 
and in the event liens should be filed thereon the lessee was to pay the sanxe 
ofC within 30 days after final judgment, and if she failed to do so the lessor 
should hâve the right to pay the same off, and the amounts thus paid should 
be added to the rent, and if the default in the payment of such sums and the 
rent continues for three months after they become due, the lessor bas the op- 
tion to déclare the lease terminated, and if the forfeiture is on account of any 
mechanics' liens, the improvements shall also be forfelted without compensa- 
tion therefor. The lessee also obllgated herself to keep the building Insured, 
the loss, If any, to be made payable to the lessor and any mortgagee who may 
hold a mortgage on the premises for money loaned, for the purpose of rebuild- 
ing the premises destroyed either by lire, lightnlng, or tornado; but in such 
case the lessee Is not required to erect any better building than the one de- 
stroyed. If the building is destroyed within 24 months of the termination of 
the lease, then she need not rebulld, and the Insurance money is to be paid 
to the lessee, except what she may owe to the lessor. 

Paragraph 9 provides, among other things, that, should the lessee désire 
to borrow money upon said real estate and the buildings thereon to pay for 
the building, the lessor hereby agrées to join the lessee in the exécution of a 
mortgage on sald real estate for an amount not to exceed 60 per cent of the 
actual cost of said building, provided that said mortgage, as origlnally nego- 
tiated upon said premises, shall not run for a longer period than 10 years; 
but the lessor hereby agrées, if the said lessee is imable to pay off and dis- 
charge sald mortgage at the end of sald period of 10 years, to consent to a 
renewal thereof for a period not to exceed 5 years additional after the ex- 
piration of sald period of 10 years. Paragraph 11 provides for a forfeiture 
upon noncompliance with certain of the covenants contained in the lease. 
Paragraph 12 provides that upon the expiration of the term of the lease the 
lessor will purchase from the lessee the improvements aad buildings then re- 
mainlng on said premises, and wUl pay to the lessee a sum of money there- 
for, équivalent to 75 per cent, of the value of said improvements then standing 
upon said premlsea There is also a provision in that paragraph for an 
appralsement of the improvements at that time, and an arbitration in case 
the parties cannot agrée as to the value, and a further provision that in the 
event the lessor fails to pay for the improvements, when ascertained, for the 
period of one year, then the amount due the lessee for the improvements shall 
be a mortgage on the premises, includlng the lot and building, for the sum due 
her. Paragraph 15 providea that in case the lessor shall, without any fault 
on her part, be made a party to any lltigatlon commeneed by or against the 
lessee, then the lessee sihaU pay ail costs and attorney's fées incurred by or 
against the lessor in connection wlth such lltigatlon, and that such costs and 
attorney's fées, if paid by the lessor, and the rent reserved in the lease, and 
ail taxes and assessments, and the payment of ail moneys provided In thls 
lease to be made to the lessor, shall be and they are hereby declared to be a 
first lien upon ail the Buildings and improvements placed upon said demised 
premises at any tlme during the term of thls lease, and upon the leasehold 
estate hereby created, and upon the rents of ail buildings and improvements 
sltuated upon said premises at any tlme during sald term. 

The lease was duly acknowledged by both parties at the time of the exécu- 
tion and was filed for record in the proper oflîce of the register of deeds on 
Mareh 21, 1911. On February 14, 1911, Miss Patterson entered into a con- 
tract with Campbell & O'Keefe for the érection of a building on the leased 
premises, whereby she agreed to pay them In installments, as certlfied by 
the architects in charge, the sum of $130,000 for ail the work and material, 
and liens or clalms for whieh the contractoré were Uable were to be deducted 
as an indemnity against the same. The building contract was the usual one, 
but contained, among others, the foUowing provisions: "The contractor la 
to be paid on the Ist and 15th of each month, upon présentation of written 
certlflcates for estimâtes from the archltect, 90 per cent of the amount of 



696 225 FEDERAL REPORTER 

material on the ground and in the building and labor, the final payment to 
be made within 10 days after tlie contract was fulfilled." 

On April 20, 1911, Misa Patterson ; arrangea witb tlie appeilee, the St 
Louis Union Trust Company, wtiicli Will be referred to as the Trust Company, 
for a loan of $75,000 to be used for the érection of the building contracted for 
as above set out, and executed a mortgage on that day, in which Mrs. Mellon 
joined, whereby they conveyed to the Trust Company, as security for tlie cou- 
templated loan, the fee to the lots, aa well as the improvements and buildings 
to be erected thereon. The mortgage, although signed by both parties, con- 
tains a covenant of Miss Patterson that she is the owner of the 99-year lease- 
hold, then of record in the office of the register of deeds of Oklahoma county, 
and a covenant by Mrs. Mellon that she is the owner in fee simple of the lots, 
subject to said lease. It also contalns the usual covenants against incum- 
brances. In addition to that the mortgage cpntalned the followlng clause: 
"The said Mary E. Mellon, as party of the flrst part in the within and forego- 
ing mortgage, hereby joins in the exécution of said mortgage to secure the iu- 
debtedness of Dora Patterson; said indebtedness heing contracted for the 
purpose of enabling the said Dora Patterson to erect the improvements upon 
said premises described in said mortgage as contemplated by the written 99- 
year lease made and executed by and between the said Mary E. Mellon, as 
lessor, and the said Dora Patterson, as lessee, dated November 1, 1909, so 
that the Interest of the said Mary E. Mellon, as owner of said premises, and 
lessor, as described in said lease, and the Interest of the said Dora Pattereon, 
as lessee, being the entire Interest, tltle, and estate, in fee simple absolute, in, 
to, and upon the real estate described in this mortgage, is hereby mortgaged 
unto the said second party for the purpose of securing the payment of said 
indebtedness and each and every part thereof." The notes executed to the 
Trust Company for this loan were signed by Miss Patterson alone. The mort- 
gage was executed and acknowledged by both mortgagors on April 20, 1911, 
and filed for record on August 2, 1911. 

The proceeds of the loan were not placed by the Trust Company to the 
crédit of Miss Patterson until August 12, 1911, and the flrst withdrawal of 
this crédit was on September 5, 1911, by a check drawn by Miss Patterson ou 
the Trust Company In favor of the contractors, accompanled by a certificate 
of the architects that the amount was due the contractors for work done and 
materlals furnished on the building. This check was for $7,681.45. The bal- 
ance of the deposit, which orlginally amounted to $72,000, $3,000 having been 
deducted from the loan by the Trust Company for its commissions, was with- 
drawn at différent tlmes by checks of Miss Patterson, ail in favor of the 
contractors, for work and materlals for the building, and upon the certificates 
of the architects, which were attached to the checks. The last check, which 
exhausted the $72,000, was paid on March 11, 1912. Before the proceeds of 
the loan made by the Trust Company under the mortgage had been placed to 
the crédit of Miss Patterson, she had paid to the contractors, Campbell & 
O'Keefe, on the certificates of the architects, the sum of $44,189.71 out of her 
own funds as follows: 

April 1, 1911 ..$ 1,500.00 

April 29, 1911 7,225.55 

May 15, 1911 5,000.00 

June 1, 1911 4,575.92 

June 15, 1911 4,009.09 

July 1, 1911 4,009.09 

July 15, 1911 10,521.60 

August 8, 1911 7,348.40 

And the sum of $5,285.48 she paid on August 8th to the architects for their 
services, maklng a total of $49,475.19 paid on the building by Miss Patterson 
before any money was advanced to her by the Trust Company. The receipts 
for thèse payments, wlth the certificates of the architects, were sent to the 
Trust Company on August 9, 1911, three days before the $72,000 was placed 
to Miss Patterson's crédit There is no évidence in the record when the work 
on the building was commenced, except the certificate of the architects, which 
shows that on April 1, 1911, the contractors were entltled to $1,500 for labor 
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performed and materials fumished on the building to that date. At the time 
this eertificate was given by the archlteets the lease had been of record since 
March 21, 1911, 11 days, 35 days after the contract for the érection of the 
building had been made, and 4 months prior to the filing of the mortgage to 
the Trust Company. 

On August 24, 1911, the contractors, Campbell & O'Keefe, at the request of 
Miss Patterson, Mrs. Mellon, and the Trust Company, executed and delivered 
to them a bond, with the Southern Surety Company as surety, for the sum 
of .?50,000, conditioned that they would pay off and discharge any and ail 
clalms against sald building and the real estate upon which the building was 
being erected, and "save and protect the said Mary E. Mellon, Dora Patterson, 
and the St. Louis Union Trust Company harmless from any clalms for ma- 
terial and labor used or performed in and about the construction of said 
building." 

Miss Patterson falling to pay the last installment due the contractors for 
the érection of the building, which, with the sums due to the subcontractors 
and materlalmen, amounted to §18,154.44, they flled a mechanic's lien on the 
building in conformity with the laws of the state of Oklahoma. In this claim 
they included the amount due them, and also the sums due the materialmeu 
and subcontractors, which latter amounted to $12,094.53; their own clalm 
being .$6,059.91. This claim did not include that of the archlteets, who flled a 
separate lien clalm for $1,000, balance due them for thelr services. In thèse 
claims Campbell & O'Keefe and the archlteets made no claim of a lien on the 
lots or against Mrs. Mellon, but only on the leasehold and building and 
against Miss Patterson. Seventeen materialmen and subcontractors, to whom 
différent amounts were due, were Included in that lien claim of Campbell & 
O'Keefe. Most of the subcontractors had also filed separate lien clalms, but 
of ail the claims filed only four made a claim of a lien ou the real estate as 
well as the building and leasehold. The parties who made such clalms, and 
the amounts for which they made them, were: The Darling Mill Company, 
for S997.ll; W. J. Pettee & Co., for $352.10; Bradbury Marble Company, 
$2,742.74 ; J. B. Klein & Co., $571.29. 

The Trust Company pui-chased ail thèse claims which had been filed as 
liens, and took an assignment of them. It purchased them at a discount, but 
at the hearlng it only claimed, and was awarded by the decree, the sums of 
money it actually paid for them with interest thereon. Miss Patterson hav- 
Ing defaulted in the payment of interest on the mortgage debt, the Trust 
Company flled its bill of foreclosure, and by a supplemental bill Included the 
clalms of the lien credltors, which it had purchased and of which it was the 
assignée. AVhile answers were flled by ail the détendants, Mrs. Mellon is the 
only party who appealed from the final decree. It would therefore serve no 
useful purpose to set ont the allégations in any of the answers of the défend- 
ants, except that of Mrs. Mellon, and of her answer only so much as is neces- 
sary for the détermination of the contentions of the appellant as set out in 
the assignment of errors, and which were presented to the court in the 
brlef and oral argument of her counsel. 

In her amended answer she dénies that the claims of the contractors or sub- 
contractors, if liens at ail, are lirais on the fee of her lots ; but she insists 
that, if the contractors and subcontractors are entitled to any liens, they can 
claim them only on the leasehold and building, and that they are Inferior to 
the liens of herself and the Trust Company. She allèges that the lease made 
by her specifically provided that the building should be erected free from ail 
mechanics' liens, and free from any and ail clalms and rights which might 
ripen Into mechanics' liens, and that It further provided, "It Is further agreed, 
and notice is hereby given, that no mechanics' or other liens shall, in any way, 
manner, or degree, affect the claim of the lessor on such building or attach to 
her rights in said premlses;" that the contractors and ail other claimants 
had fuU knowledge of the terms of sald lease at the time they entered into 
the contracts for the érection of the building ; and that under the laws of 
Oklahoma such liens. If valld in other respects, can only attach to the build- 
ing. The answer especially attacks the claim of Campbell & O'Keefe upon 
several grounds: (o) That the contract for the érection of the building was 
made by Miss Patterson, without authority from the lessor, aad without her 
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knowledge or consent; (h) that said contractors are cstopped from clalming 
any lien as against lier by reason of the bond executed by them as lierein- 
before stated; (c) that Campbell & O'Keefe bave violated tbe provisions of 
said bond in failing to pay the subcontractors as tbey had obllgated them- 
selves to do. The answer also attacks the validlty of the claims of the liens 
of the several subcontractors and materialmen. She further allèges that 
there are large sums of money due her from Miss Patterson for rent and 
attomey's fées paid out in this cause, for which she bas a lien by vlrtue of 
the provisions of the lease, and that this claim of hers is superior to the mort- 
gage lien of the trust company. For that purpose she filed a cross-bill. 

There was a final decree, whlch provided that the claim of Layton & Smith, 
the architects, and of the Trust Company, as assignée of the contractors, 
subcontractors, and materialmen, for the sums paid for them by the Trust 
Company, wlth interest thereon, be allowed as liens on the lots and improve- 
ments; that the claims of the Trust Company seeured by the mortgage, wlth 
Interest and $3,000 attomey's fee, be allowed as liens; that the claims of 
Layton & Smith and the contractors are established as a first lien and prlor 
to ail other liens upon the real estate and premises described in the decree; 
that the claim of the Trust Company is established as a valid lien upon the 
real estate and premises, as a second lien ; and that the claim of Mrs. Mellon 
for rents and $1,500 attomey's fee be established as a third lien, subject to the 
architects', the contractors', and the Tmst Company's mortgage. The decree 
further provided that, if ail claims adjudged to be liens are not paid within 
six months, the lots, vrtth ail the improvements thereon, be sold by the spécial 
master appointed by the court, and after paying the costs of the action to 
pay the amounts due aceordlng to the prioritles of the liens as established by 
the decree, and barring the equity of rédemption. 

The record fails to show the appointment of a receiver for the collection of 
the rents from the building during the pendency of this action, but the decree 
récites: "It is further by the court ordered, decreed, and adjudged that M. F. 
Meadows, the duly appointed and acting receiver herein, be by the court con- 
tinued in his office as such receiver during the pendency of this action, and 
until the confirmation of the sale of the real egtate had and made under this 
order and decree, and untU the further order of this court," etc. This shows 
that the premises are in the possession of a receiver appointed in this cause. 

From this decree Mrs. Mellon alone appealed. 

J. H. Everest, of Oklahoma City, 0kl. (R. M. Campbell, of Okla- 
homa City, 0kl., on the brief), for appellant. 

W. F. Wilson, of Oklahoma City, 0kl. (John Tomerlin and E. E. 
Buckholts, both of Oklahoma City, Okl., on the brief), for appellee St. 
Louis Union Trust Co. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

TRIEBER, District Judge (after stating the facts as above). Leam- 
ed counsel for appellant do not question the findings of facts made by 
the trial court, but challenge the conclusions of law in determining the 
claims of appéllees superior liens to hers, and also declaring the me- 
chanic's lien claims to be liens on the fee of her lots. On behalf of the 
appellant it is claimed that the contractors and materialmen are not 
entitled to any liens, but, if they are, they are limited to the leasehold 
and building, aftd are inferior to her lien on thèse for the rent due and 
other expenditures made by her. She claims that the exécution by 
Campbell & O'Keefe of the bonds estops them from claiming any 
liens, either for themselves or the subcontractors. It is further claim- 
ed for her that, as there are no allégations nor proof that the work 
on the building was commenced before the exécution of the mortgage 
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to the Trust Company, the liens of the contractors, if they hâve any, 
are inrerior to those of the Trust Company, as well as hers. On the 
part of the appellee it is contended, and the District Court se held, that 
the mechanics' claims are hens on the fee, as well as on the improve- 
ments, and are superior to the mortgage lien of the Trust Company, and 
that reserved by appellant in the lease. 

[1-3] Mechanics' liens, being unknown to the common law, are not 
for that reason to be strictly construed, but should be liberally con- 
strued, in order to carry out the intention of the lawmakers to pro- 
tect workmen, contractors, and materialmen. Hooven-Owens & 
Rentschler Co. v. John Featherstone's Sons, 111 Fed. 81, 92, 49 C. C. 
A. 229, 240; Russell v. Hayner, 130 Fed. 90, 64 C. C. A. 424. The 
liens being statutory, the national courts will foUow the construction 
placed upon the statute by the highest court of the state, if they hâve 
been construed by it. It is therefore important, for the détermination 
of the rights of the parties, to look to the Statute of Oklahoma. Sec- 
tion 3862 of the Revised Laws of Oklahoma of 1910 provides: 

"Any person who shall, under oral or written contraet witli the owner of 
any tract or pièce of land, perfonn labor, or fui-nlsh material for the érec- 
tion, altération or repair of any building, improvement, or structure thereon; 
or who shall fumish material or perfoi-m labor in putting up any flxtures, 
machinery in, or attachinent to, any such building, structure or Improve- 
ments ; or who shall plant any trees, vines, plants or hedge in or upon such 
land ; or who shall build, alter, repair or furnish labor or material for build- 
ing, altering, or repairing any fence or footwalk in or upon said land, or any 
sidewalk in any street abutting such land, shall hâve a lien upon the whole of 
said tract or pièce of land, the buildings and appurtenances. If the title to 
the land is not in the person with whom sueli conti'act was made, but is leas- 
ed and unimproved, the liens shall be allowed on the buildings and improve- 
ments on such land separately from the real estate. Such liens shall be pre- 
ferred to ail other liens or incumbrances which may attach to or upon such 
land, buildings or improvements or either of them, subséquent to the com- 
mencement of such building, the furnlshing or putting up of such flxtures or 
machinery, the planttng of such trees, vines, plants or hedges, the building of 
such fence, footwalk or sidewalks, or the maklng of any such repairs or im- 
provements." 

This statute has never been construed by the Suprême Court of 
Oklahoma on the issues involved herein; but the language of the 
statute clearly shows that the mechanic's lien, when the realty is leased 
and unimproved, shall be allowed only on the buildings and improve- 
ments on such land, separately from the real estate. It was copied in 
its entirety from the statutes of the state of Kansas. The question 
involved in this case had not been construed by the Suprême Court of 
Kansas bef ore its adoption by Oklahoma, but has since been. In Block 
V. Pearson, 19 0kl. 422, 91 Pac. 714, the Suprême Court of Oklahoma, 
speaking of the construction of that statute by the Suprême Court of 
Kansas after its adoption by Oklahoma, said that the construction of 
this statue by the courts of Kansas was entitled to the highest con- 
sidération. The Suprême Court of Kansas has uniformly construed 
this statute as affecting the interest of the lessee only, and not that of 
the lessor. In Hufï v. Jolly, 41 Kan. 537, 21 Pac. 646, it was held: 

"The lien is upon the realty, with the building attached, to the estent of 
the ownership of the one who contracted for the construction of the building, 
and no f arther ; and if there Is no ownership, there is no lien." 
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In Chicago Lumber Co. v. Schweiter, 45 Kan. 207, 25 Pac. 592, and 
in Getto v. Friend, 46 Kan. 24, 26 Pac. 473, it was held : 

"For materials furnlshed for a building to one wlio held under an exeeu- 
tory contract of purchase, a mechanlc's lien is confined to the equity of the 
purchaser under the executory contract." 

To the same eiïect is Johnson v. Badger Lumber Company, 8 Kan. 
App. 580, 55 Pac. 517. 

Similar statutes in other states hâve received a Hke construction 
by practically ail the courts. In Franklin Savings Bank v. Taylor, 131 
111. 376, 23 N. E. 397, it was held that, where the deed provided that 
no contract creating a lien should be made, a mechanic's lien could 
not affect the owner's title. In Dutro v. Wilson, 4 Ohio St. 102, it was 
held: 

"If the ownership Is In fee, the lien Is npon the fee ; if it Is of a less es- 
tate, the lien is upon such smaller estate [referring to a contract made by one 
not owning the fee]." 

In Forbes v. Mosquito Fleet Yacht Club, 175 Mass. 432, 56 N. E. 
615, the lease required the lessee to erect a building on the leased prem- 
ises, and it was held that the mechanic's lien only applied on the build- 
ing and leasehold, but not the fee of the lessor. Among the many 
authorities to the same effect are McCarty v. Burnet, 84 Ind. 27; Ben- 
jamin V. Wilson, 34 Minn. 517, 26 N. W. 725 ; Salzer Lumber Com- 
pany V. Claflin, 16 N. D. 601, 113 N. W. 1036; Springfield Foundry & 
Mchy. Co. V. Cole, 130 Mo. 1, 31 S. W. 922; Armstrong Cork Co. v. 
Merchants' Refrigerating Co., 184 Fed. 199, 107 C. C. A. 93, decided 
by this court in an action arising under the statutes of Missouri. Many 
other authorities may be cited to the same effect. 

Counsel for the Trust Company cite numerous casés in which the 
courts hâve held that a mechanic's lien covers the fee of the lessor, 
although the contract for the improvements was made by the lessee; 
but a careful examination of thèse cases shows that they arose either 
under statutes which are known as "consent or knowledge" statutes, 
or the facts upon which the décisions are based materially differ from 
those in the case at bar. 

The later Illinois cases cited are inapplicable, because, as was frank- 
ly admitted by counsel in his brief, as well in the oral argument, the 
statutes of that state, when those cases were decided, were "consent, 
permission, or knowledge" statutes. The Illinois statute gives a lien 
on the fee of "any person who shall by any contract with the owner of 
a lot or tract of land, or with whom such an owner has authorized, 
or knowingly permitted to improve," etc. The New York statute is 
also a "consent" statute, and so is the Wisconsin statute. The Wis- 
consin statute provides that "the lien shall attach to and be a lien on 
the real property of any person on whose premises such improvements 
are made, such owner having knowledge thereof and consenting there- 
to." Section 3314, R. S. Wisconsin. But by a spécial act of the Lég- 
islature of Wisconsin (chapter 466, Laws of 1887) it is provided that 
the foregoing provision "shall not be construed as giving a lien where 
the relation of landlord and tenant exists." In Bentley v. Adams, 92 
Wis. 386, 66 N. W. 505, thèse statutes were considered by the court, 
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and it was held that the spécial act does not apply to cases where the 
landowner's contract with the person who constructed a building for 
him on the land, though coupled with an agreement that such person 
shall occupy the premises as a tenant for a definite term, and, being 
unable to pay for the building, surrendered the lease and building to 
the owner. The ground upon which the court placed its décision is : 

"It [tlie contract between the lessor and lessee] contemplated the construc- 
tion of a building by the so-called lessee on the land of the so-called lessors 
for their benefit They were to become owners of the property. If an owner 
can free himself from the opération of the lien law by merely making a con- 
tract having some of the agreements of a lease, strictly so called, desigaatlng 
the owner of the land as lessor and the contractor who Is to bulld the build- 
ing as lessee, a very convenient method would exist by means of whlch such 
law can efCectually be nullifled. Chapter 466 was not intended to apply to a 
case where a person contracta with anotherto build a building for such per- 
son on hls land, though coupled with an agreement that such other shall oc- 
cupy the premises as a tenant of sudi person." 

The court there construed the contract, not as a lease, but as a 
contract with a so-called lessee to erect the building for the benefit 
of the owner of the land. This is quite différent from the contract 
in this case. 

In Dougherty-Moss Lumber Company v. Churchill, 114 Mo. App. 
578, 90 S. W. 405, the improvements, which practically changed the 
entire building, were to be made at the lessee's expense, but under the 
"direction and supervision of an architect, chosen by the lessor, whose 
judgment and décision 'as to what is necessary for the purpose of 
properly preserving the walls or roof of said premises or support the 
same, * * * shall be absolute and final upon both parties,' " and 
upon expiration of the lease the building was to become the property 
of the owner of the lot without any compensation to the lessee. The 
court said: 

"From the record before us it appears that the lessee was to use the prem- 
ises for theater purposes alone. In their condition they were unsuited for such 
use, and when converted into a theater they could be used for nothing else. In 
effect, the lessor burdened the lessee with the obligation to make and pay 
for the necessary altérations. That it intended to dérive a substantial bene- 
fit therefrom is evidenced by the fact that, Instead of requlring, at the end 
of the tenancy, the restoration of the premises in the condition they were in 
when leased, the improvements were to pass to the landlord. It was to re- 
ceive a theater for a hôtel. Evidently the metamorphosis accomplished at 
such great expense was for Ita benefit, as well as that of the termor." 

In Dierks & Sons Lumber Co. v. Morris, 170 Mo. App. 212, 156 
S. W. 75, and Marty v. Hippodrome Amusement Co., 173 Mo. App. 
707, 160 S. W. 26, the leases provided that "ail the improvements which 
the lessee was compelled to place upon the premises, and which changed 
the building to an extent to make it practically a new building, were 
to pass to the lessor at the expiration of the lease without any com- 
pensation therefor," and it was held that this provision gave the lessor 
a substantial and présent benefit to the freehold. 

In some of the other cases cited for appellee the contracts were 
for a sale and purchase, with conditions that the owner of the fee 
would advance money to enable the proposed purchaser to erect the 
improvements, but later thèse contracts were rescinded, and the prop- 
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erty, wîth the improvements, surrendered to and taken possession of 
by the owner of the fee. Such were the facts in Henderson v. Con- 
nelley, 123 111. 98, 14 N. E. 1, 5 Am. St. Rep. 490. 

In Iron Works v. Taylor, 12 Colo. App. 451, 55 Pac. 942, the lease 
contained an option to pùrchase. As a condition of the contract, the 
proposed purchaser was required to place certain machinery on the 
premises. This was done, and later the option was forfeited, and the 
owner of the fee took possession of the property and the machinery, 
and the court held that the fee was, under those circumstances, sub- 
ject to the mechanic's lien. 

In Whitcomb v. Gans, 90 Ark. 469, 119 S. W. 676, the lease ex- 
pressly authorized the lessee to make the improvements at the cost of 
the lessor, to bé deducted f rom the rents. It was held : 

"She [the lessor] not only cousented to the mabing of the improvements, 
but she bound the lessee to do so, and expressly agreed to pay for same by 
deducting the cost thereof from the rent" 

Without reviewing ail the authorities cited by the able and diligent 
counsel for the Trust Company, it is sufficient to state that they rmve 
been carefully examined, and the facts found in ail the cases cited are 
practically the same as those reviewed above. In the case at bar 
there is no option to pùrchase. The improvements are not to revert 
to the lessor ; but, on the contrary, it is expressly provided that upo^ 
the expiration of the lease they are to be bought by the lessor at 75 
per cent, of their value, and this sum, when ascertained in the man- 
ner provided in the lease, is to be a lien on the lots and improvements 
in the nature of a mortgage, if not paid by the lessee within one year. 

But it is also claimed that the lessor received a présent substantial 
benefit by reason of the high rental, which amounted to at least 15 
per cent, per annum on the then value of the lot, which the évidence 
shows was $40,000, and free from ail taxes and expenses. It is a. 
sufficient answer to this contention that the rental value of the lots was 
a matter between the parties to the lease. If either of them made a 
bad bargain, the courts cannot make a new contract for them, in the 
absence of fraud or mistake, and no such claim is made. In fact, 
neither of the parties to the lease complained of the rental. Aside 
from that, the fact that at the time this lease was made the value of 
the lot was only $40,000 does not mean that, in the contemplation of 
the parties, it would not increase within the 99 years, the life of the 
lease. It is a well-known fact, of which courts may well take judicial 
notice, that when a lease for such a long term is made, in a city in- 
creasing in population as rapidly as Oklahoma City, and where values 
of real estate increase so rapidly, those matters are taken into con- 
sidération when the lease is for a fixed sum for the fuU perjod of 
99 years, as is the case hère. Some leases for long terms provide for 
revaluations at certain periods, and the rent to be fixed accordingly. 
But in this case the parties saw proper to agrée on a fixed rental for 
the 99 years, and, of course, took into considération the increase of 
the value of the lots which could be reasonably expected from the 
expérience of the past. If they made a mistake in being too optimistic, 
the courts are powerless to relieve them by making a new contract 
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for them. The language of a statute which enables a lessee to im- 
prove his lessor eut of his premises must be clear and free from am- 
biguity to justify a court of equity, and for that matter any court, to 
give it that construction. The statute of Oklahoma, in our opinion, 
expressly négatives such an intention on the part of the Législature. 

[4] The Hen claimants are not entitled to any lien on the fee, but 
only on the leasehold and the improvements. Are thèse liens superior 
to that granted to Mrs. Mellon by the lease? Clearly not. Assum- 
ing, without deciding, that the contractors began work before the 
lease was filed for record, a fact which they failed to establish by 
proper proof, and even assuming, without deciding, that their rights 
attached when the contract for the érection of the building was ex- 
ecuted, which was before the lease was recorded, they would still not 
be entitled to priority over Mrs. Mellon's lien reserved in the lease. 
This provision in the lease is clearly an équitable mortgage. Ketchum 
V. St. Louis, 101 U. S. 306, 316, 25 L. Ed. 999; Sheffield Furnace Co. 
V. Witherow, 149 U. S. 574, 578, 13 Sup. Ct. 936, 37 L. Ed. 853; 
Fourth Street Bank v. Yardley, 165 U. S. 634, 17 Sup. Ct. 439, 41 L. 
Ed. 855; Walker v. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453, 41 
L. Ed. 865; Connolly v. Bouck, 174 Fed. 312, 98 C. C. A. 184. The 
contractors, Campbell & O'Keefe, knew at the time they made the con- 
tract for the érection of the building that Miss Patterson was not the 
owner of the lots, but only a lessee of Mrs. Mellon. When they en- 
tered into the contract they were chargeable with notice, not only of 
ail matters which they knew, or which were of record, but of ail facts 
which by the exercise of reasonable diligence they could hâve ascer- 
tained. By inquiry of Mrs. Mellon, the lessor, they could hâve learned 
the terms of the lease before they entered into the contract. Coder 
V. McPherson, 152 Fed. 951, 82 C. C. A. 99; 2 Pomeroy's Eq. Juris- 
prudence (3d Ed.) 597. Failing to exercise reasonable diligence to as- 
certain that fact, they cannot appeal to the conscience of the chancellor 
and plead their failure to exercise reasonable diligence as an excuse. 
Ketchum v. St. Louis, supra. 

[5] The claim of the appellant that the contractors are estopped 
from claiming a lien on the leasehold and building by reason of the 
exécution of the bond cannot be sustained. The authorities cited 
do not sustain the contention as they are not in point. There was 
no waiver of the lien by the exécution of the bond, but only that, 
before they can claim payment, the building shall be free from ail 
liens. In Spears v. Lawrence, 10 Wash. 368, 38 Pac. 1049, 45 Am. 
St. Rep. 789, the surety of the principal contracter claimed a lien 
on the property while there were still unpaid claims.of other subcon- 
tractors which were liens, and it was held that, being a surety of the 
contracter, he could not recover. McHenry v. Knickerbacker, 128 
Ind. 77, 27 N. E. 430, Interior Woodwork Co. v. Prasser, 108 Wis. 
557, 84 N. W.-833, and Aikens v. Frank, 21 Mont. 192, 53 Pac. 538, 
like Spears v. Lawrence, are actions by the sureties of the principal 
contractor. 

In the building contract Miss Patterson expressly reserved the 
right to pay ofï ail lien claims and deduct the amounts thus paid out 
of the money due the contractors. As she owed the contractors more 
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than tlie claims of the subcontractors amounted to, she, or those stand- 
ing in her shoes, cannot refuse to pay thèse claims, and also refuse 
to pay the principal contractors the money due them, and which they 
would be required to use for paying oflf ail other liens due under the 
contract. It is her default that is the cause of Campbell & O'Keefe's 
inability to pay the subcontractors, and one cannot, in a court of 
equity, plead his own default as a défense. Construing the contract 
and bond together, it is beyond question that the intention of the par- 
ties was that Miss Patterson should not be required to pay any more 
than was justly due from her under the contract with Campbell & 
O'Keef e ; and that is ail that is claimed, as in their lien claim they in- 
cluded ail debts which can possibly become liens on the buildings — at 
least, there is no claim that any other liens are in existence. When- 
ever the amounts due Campbell & O'Keefe are paid, for themselves 
and the subcontractors, for whom they would act as trustées, the build- 
ing will be free from ail liens of the contractors, subcontractors, and 
materialmen, without Miss Patterson, or any other party in interest, 
being required to pay any greater sum than she is liable for under the 
contract. In that case the conditions of the bond would be fully satis- 
fied. Harlan v. Texas Fuel & Supply Company (Tex. Civ. App.) 160 
S. W. 1142; Fine Bluiï Lodge of Elks v. Sanders, 86 Ark. 291, 111 
S. W. 255. 

[6, 7] Is the debt of the Trust Company secured by the mortgage 
entitled to priority on the leasehold and building as against the claim 
of Mrs. Mellon? The Trust Company had actual knowledge of the 
contents of the lease, which was of record for some time before the 
exécution of the mortgage. This being the case, the mortgage lien 
of the Trust Company is subject to Mrs. Mellon's lien on the build- 
ing, except as to the fee to the lots, which will be later determined in 
this opinion. As between the mechanics' liens and the mortgage lien 
of the Trust Company, the mechanics' liens are entitled to priority on 
the leasehold and building. The record shows that on April 1, 1911, 
the contractors had performed sufficient work on the building to en- 
title them to $1,500, as certified by the architects. On August 9, 1911, 
before the mortgage transaction with the Trust Company had been 
completed, or any of the money loaned paid to Miss Patterson, or even 
placed to her crédit, the Trust Company had knowledge that the build- 
ing was then in course of construction and that Miss Patterson had 
paid nearly $50,000 for the work done and materials fumished for the 
building up to that time. It therefore took the mortgage with notice 
of the mechanic's lien claims, which entitles those claims to priority 
on the leasehold and improvements. The amounts due the Trust Com- 
pany are liens on the leasehold and building, subject to Mrs. Mellon's 
and the mechanic's lien claims it purchaséd, and in addition thereto 
the mortgage claim is a lien on the fee of the lots in case the property 
has to be sold and the sums realized from a sale of the leasehold and 
building are insufficient to pay ail of the liens. In that event the Trust 
Company is entitled to hâve the fee to the lots sold for the balance 
due it. 

[8, 9] The rents in the hands of the receiver should be paid to Mrs. 
Mellon and credited on her account. Her lease gives her a lien on the 
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rents for the money due her. The mechanîc's lien claimants hâve no 
claim on thèse rents, and make none; nor does the mortgage to the 
Trust Company give it a hen on the rents. Therefore it has no claim 
on the rents as against Mrs. Mellon, who, under the terms of the lease, 
was to hâve a first lien on the building and "upon the rents ofi ail 
buildings and improvements upon said premises at any time during 
said term." Sage v Memphis, etc., R. R. Co., 125 U. S. 361, 8 Sup. 
Ct. 887, 31 L. Ed, 694, is décisive of this question. 

The cause is reversed and remanded, with directions to enter a 
decree as follows: 

After ascertaining the amounts due to Mrs. Mellon and the Trust 
Company, as assignée of the contractors, and as mortgagee, the liens 
shall be declared in the f ollowing order of priority : 

First. The moneys in the hands of the receiver, realized from the 
rents, after deductmg the expense of the receivership, shall be applied 
to the indebtedness found due Mrs. Mellon, and for the balance, if 
any, she is to bave a first lien on the leasehold and building. 

Second. That the Trust Company has a lien on the leasehold and 
building, subject to that of Mrs. Mellon, for thé claims of the con- 
tractors assigned to it; the amount to be limited to the sums it paid 
for them, with interest thereon. 

Third. That the Trust Company has a lien on the leasehold and 
building for the sum due it as mortgagee, subject to the liens here- 
inbefore stated, and a first lien ion the feé of the lots. That unless 
thèse sums are paid by a party in interest within a time fixed by 
the court, the spécial, master shall sell the premises, barring the equity 
of rédemption of ail the parties to the action. Upon such sale he 
shall first sell the leasehold and building; but, if the proceeds of that 
sale are insufficient to pay ail the liens, he shall sell the lots, and if 
there be any surplus from the sale of the lots, âfter paying ail sums 
due under the decree, such surplus shall be paid to ]\frs. Mellon. In 
no event shall the lots be sold to satisfy the mechanic's lien claims. 
In case Mrs. Mellon pays ail liens as declared by the decree, she shall 
become the absolute owner of the lots and building, free from the 
terms of the lease, and the claims of ail parties to this action, and 
those claiming under them since the institution of this action. 

The costs in this court willbe taxed against the appellee, the Trust 
Company. The costs of the court below wiU be taxed as the District 
Court may deem équitable. 



GRATTAN v. TREGO. 

(Circuit Court <rf Appeals, Eighth Circuit July 6, 1915.) 

Na 152. 

1. Bankbuptcy ig=»396 — Exemption — State Law. 

Under Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Oomp. St. 1913, 
I 9590), provlding that the act shall not afEect the allowance to bank- 
rupts of the exemptions to them prescribed by state laws la force at the 
time of the filing of the pétition In the state where they hâve their doml- 

<S;:»Por other cases ses sama toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
225 F. — 45 
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elle, and section 47a (Comp. St. 1913, § 9631), providing tliat trustées in 
bankruptcy sliall set apart the bankrupt's exemptions, ttie right of a 
bankrupt to a homestead exemption was to be determined by local state 
law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 659-668 ; Dec. 
Dig. <S=»396.] 

2. Wiiis ©=634 — BsTATE DœviSED — Fee Simple in Remain dee — CnABACTER 
AS Vested. 

Where a bankrupt's fatker wllled a farm to testator's wife for life, then 
to the bankrupt at her deatli, upon paying tlie otber children $500, the 
bankrupt took a présent vested fee title, subject to the life tenants 
rights in the farm. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 1488-1510; Dec. 
Dig. <S=j634.] 

H. Bankeuptcy iS=>396 — Exemption — ^Title to Suppoet — Statute — "Ownee." 
Under Const Kan. art 15, § 9, and Gen. St Kan. 1909, § 3646, both pro- 
viding that a homestead of 160 acres of farming land, occupied as a rési- 
dence by the family of the owner, shall be exempted from sale under any 
process of law, where a bankrupt was the owner in remainder of the fee 
in such a farm, whereon liis family resided, his mother being life tenant, 
and nonresldent, he was entitled to such farm as an exemption; the title 
being suffieient to constltute the bankrupt "owner" of the land, within 
the meaning of the Constitution and statute. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 659-668; 
Dec. Dig. <©=>396. 

For other définitions, see Words and Phrases, First and Second Séries, 
Owner.] 

4. Bankeuptcy <@=»396— Exemption — ^Title to Suppoet— Statute — "Ownee." 
Under Coost Kan. art 15, § 9, and Gen. St Kan. 1909, § 3646, where a 
bankrupt, owner in remainder of the fee in the farm on which his family 
resided, pald his mother, the life tenant, $125 annually for the farm, pald 
the taxes, and kept up the improvements, he was a tenant of his mother, 
owner of the life estate, from year to year, and entitled to an exemption 
In the farm as a homestead; his title as tenant being sufflcient to con- 
stltute him "owner," within the Constitution and statute. 

[Ed. Note.-r-For other cases, see Bankruptcy, Cent Dig. §§659-668 ; Dec. 
Dig. <®=»39d,T- 

6. Bankruptot <g=5>396 — Exemption — Title to Suppoet — Statute. 

Under Const. Kan. art. 15, § 9, and Gen. St. Kan. 1909, § 3646, both pro- 
vlding that a homestead of 160 acres of farming land, occupied as a rési- 
dence by the family of the owner, shall be exempted from sale under any 
process of law, the bankrupt, owner of the fee in remainder in such a 
farm, being a tenant from year tq year of the life tenant, was not preclud- 
ed from his right to the exemption because the life tenant had the présent 
right of immédiate occupancy, slnce a right of occupaney giveu by a 
leasehold from year to year is sufBcient to support the exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig, §§ 659-668 ; Dec. 
Dig. <S=j396.] 

6. Bankeuptcy <s=»396 — Exemption — ^Homestead — ^Time or Occupancy — 
Statute. 

Under Const Kan., art 15, S 9. and Gen. St: Kan. ,1909, | 3646, both 
providing that a homestead of 160 acres of farming land, occupied as a 
résidence by the family of the owner, shall be exempted from sale under 
any process of law, no specifled time Is necessary for the occupancy of 
such a farm by the owner'g family to entitle hiin to his exemption therein 
on bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 659-668 ; Dec 
Dig. <®=».396.] 

(gsjFor other cases see saine topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Pétition to Revise Order of the District Court of the United States 
for the District of Kansas; John C. PoUock, Judge. 

Pétition by James E. Grattan, as trustée in bankruptcy of the estajE 
of E. W. Trego, against E. W. Trego, to revise sustaining by the Dis- 
trict Court in bankruptcy of respondent's claim to a homestead exemp- 
tion. Pétition dismissed. 

Edwards, Kramer & Edwards, of Kansas City, Mo., Bennett & Cul- 
lison, of lola, Kan., and Frank W. Yale and Ernest S. EUis, both of 
Kansas City, Mo., for petitioner. 

E. W. Myler and A. E. Florence, both of lola, Kan., for respondent. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS. 
District Judge. 

LEWIS, District Judge. This is an original proceeding to révise 
the action of the District Court sitting in bankruptcy in sustaining 
the claim of the bankrupt to a homestead exemption. The respondent, 
banîcrupt, resided in the town of Humboldt, Kansas, up to October 
23, 1913; He had owned a résidence in the town, and he and his family 
had occupied it for several years. He deeded it to his wife on August 
1, 1913, and she sold and conveyed it on October 30, 1913. On October 
23, 1913, he moved his family from the town onto a 160-acre farm 
(S. E. 1/4 Sec. 3, T. 26, R. 19) a few miles distant in the country. He 
had been a hardware merchant, but before leaving the town had failed 
in business. 

After placing his family and his household goods in the résidence 
on the farm on October 23, 1913, he and his family hâve continued 
to remain there and occupy the premises as a home. The farm had 
been the property of his father who died testate January 12, 1893, 
leaving a widow who was eighty years of âge at the time the exemp- 
tion was clainied, and the respondent and other chiidren surviving 
him. The respondent testified that his father "lef t the farm for mother 
(the widow) to bave the income for life, and at her death I was to 
hâve the farm by paying the other chiidren $500." 

The last will was not ôfferèd in évidence, but its terms in this 
regard were given by the. respondent, when on the stand as a witness, 
in the words âbove quoted, and the petitioner accepts the terms oï 
the will as thus given as correct. 

It further ^ appears that the widow soon after the death of her 
husband werit to the State of Pennsylvania and has since résided 
there. She has never occupied the farm since that time. It does 
not appear that anyone is dépendent on her, or that anyone is living 
vi^ith her or that she is the head of a family. On her removal from 
Kansas, more than tvi'enty years ago, she tumed the farm over to 
her son (respondent) ' on a verbal agreement of lease, by which he 
was to pay hér ànnually $125.00, pay the tax:e3, and keep up the 
improvements. That condition has been maintâiiied ever since and he 
has complied With the agreement. He was at liberty to occupy the 
farm himself or to rent it, as he pleased. He has let others in, some 
of whorti paid him a money considération and some a part of the crop. 
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They held under him, but it does not appear that anyone, except the 
respondent, was in possession on and after October 23, 1913. 

On December 5th, foUowing the removal to the farm and while it 
was so occupied by respondent and his family, he filed his voluntary 
pétition in bankruptcy, was adjudicated a bankrupt thereon, and 
the petitioner thereafter was appointed trustée of his estate. 
The bankrupt claimed the farm as his homestead exemption in his 
schedule ; a hearing was given him on his claim, testimony was taken 
establishing the foregoing recited facts, and the trustée filed his report 
with the référée advising that the bankrupt had made claim to the 
farm as exempt to him as a homestead, but stating that in his opinion 
the bankrupt was not entitled to hâve the claim sustained and the 
homestead set oiï as such because of the character of the estate owned 
by the bankrupt in the lands, and f urther because the claimed right had 
not been acquired a sufficient length of time before bankruptcy. The 
référée took the same view, the claim was denied and the trustée re- 
fused to set off the exemption. The question was certified and the 
learned District Judge entered an order reversing the action of _^the 
trustée and référée and directing that the lands be set ofï to the bank- 
rupt as his homestead exemption. The pétition hère challenges the 
action of the court in directing that the claim be allowed. 

[1-4] Of course, the issue is determined by local law. Bankruptcy 
Act, Sections 6 and 47a; Bank v.Glass, 79 Fed. 706, 25 C. C. A. 151. 

The State constitution and statute are, in the same words: 

"A homestead to the extent of 6ne hundred àhd sixty acres of farming land, 
or of one acre within the limits of an incorporated town or city, oçcupled as a 
résidence by the family of the owner, together wlth ail the improvements on 
the same, shall be exempted f rom f orced sale under any prqcess of law, and 
shall not be alienated wlthout the joint consent of husband and wife, when 
that relation exists." Const. Kan. art. 15, § 9. 

The contention for petitioner is two-fold, (a) bankrupf s title was 
not sufficient, and (b) his occupancy was not by présent, , right. 

1. On the death of his father the bankrupt took the fee title sub- 
ject to the rights of the life tenant.. It was a présent vested estate in 
the lands. 2 Washburn on Real Property (5th Ed.) p. 590. 

In Tarrantiv. Swain, 15 Kan. 146, the claim was based on a title 
in co-tenancy; in Moore v. Reaves, 15 Kan., 1,50, the claim was based 
on a mère équitable right, a contract to purchase,; in Hogan y. Man- 
ners, 23 Kan. 551, 33 Am. Rep. 199, the claim was based on a lease 
from year to year, with the privilège in the lessor of revocation at 
any time; and in each instance the claim to exernption was sustained. 
Not only was the bankrupt the owner of the fee in remainder, but we 
think the facts show that he was the tenant of the owner of the life 
estate from year to year- at, the time of his occupancy and claim to 
the exemption. Either of thèse estâtes so held by the bankrupt was 
sufficient to meet the first contention. We think the title sufficient 
and that bankrupt was the owner of the lands within the meaning of 
the statute and constitution as thus construed. 

[5] 2. But itis contended, and with more force, that the claim cannot 
be sustained because of the life estate in the widow who has, it is said, 
the présent right of immédiate occupancy ; and to this is cited In re 
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Sale, 143 Fed. 310, 74 C. C. A. 448, and cases therein relied on, and 
others which may be found in 21 Cyc. 503, 504, and 15 A. & E. Encyc 
of Law (2d Ed.) 537. It must be conceded that those cases so hold, 
and this seems to be the gênerai doctrine ; however, in some of them 
the life tenant was also in possession of the premïses, and for this 
reason the homestead right could not co-exist in the owners of the two 
estâtes, and was held to belong to the life tenant who had the présent 
possessory right. 

It is urged that Hay v. Whitney, 59 Kan. 771, 51 Pac. 896,^ supports 
the contention. The claim was there made by a lessee. The right to 
the exemption was denied, and as we read it, the conclusion was based 
on the fact that the lessor also occupied the premises at the time. Hère 
the life tenant is not in possession and has not been for more than 
twenty years. That right has belonged to the bankrupt during ail 
that time and at the time he made the claim. 

It was expressly held in Hogan v. Manners, 23 Kan. on page 556, 
33 Am. Rep. 199, supra, that a right of occupancy given by a leasehold 
from year to year was alone sufficient to support the exemption. The 
court, after stating that the claimant of the right had only a leasehold 
interest from year to year, said : 

"The question arising oa thèse facts is, whether a leasehold estate will 
support the homestead right" 

The question was answered in the affirmative, and on page 558: 

"A leasehold estate in land Is therefore *land,' within the statutory défini- 
tion of the term, and an owner of the leasehold estate is an owner of land ; 
and it matters not whether the duration of this estate be ninety-nlne years, 
or but a single year; the eharacter of the title or estate is the same. The 
owner of a leasehold estate is therefore within the letter of the homestead 
law ; he is also within the splrit. Its purpose is not so much to give a man 
property as to secure hls family a home." 

Again (page 559) : 

•'In Sears v. Hanks, 14 Ohio St. 301 [84 Am. Dec. 378], the court, speaklng 
of the homestead law, says: 'We thlnk its provisions protect the debtor's 
family as against his creditor to the enjoyment of an actual homestead, ir- 
respective of the title or tenure by which it is held.' In Spencer y. Geissman, 
87 Cal. 99 [99 Am. Dea 248], it was held that one having a mère naked pos- 
session, the title being in a stranger, may acquire a homestead right as 
against everybody but the true owner." 

Authorities are cited to support the conclusion. The possession 
of the bankrupt was by right against even the life tenant. 

[6] 3. The other ground on which the trustée and référée denied 
the claim is not pressed. It is not tenable. No specified time is fixed 
for length of occupancy prior to the assertion of the claim. Indeed, 
occupancy, as hère used, has been made to relate back of actual pos- 
session for the purpose of protecting the right. Ingels v. Ingels, 50 
Kan. 755, 32 Pac. 387; Randolph v. Wilhite, 78 Kan. 355, 96 Pac. 
492. 

1 Eeported In full In the Pacific Reporter ; reported as a mémorandum dé- 
cision without opinion in 59 Kan. 
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The action of the court in directing that the homestead exemp- 
tion be set oflf as claimed was right, and the pétition is dismissed, with 
CDsts to respondent. 

It is so ordered. 



McDonald, immigrant Inspecter, v. SIU TAK SAM. 

(Circuit Court of Appeals, Eightli Circuit. July 6, 1915.) 

No. 4356. 

1, AuENS ®=>32 — Déportation Without Heabing. 

A Chinese cannot be deported as a laborer wlthout being flrst given a 
hearing on the cliarge, since constitutional guaranties of life, liberty, and 
property are not restricted to citizensbip, and before they can be adju- 
dicated upon or taken away there must be a fair and impartial hearing 
by some tribunal establisbed lor the purpose. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. (S=»32.] 

2. Aliens <S=>32 — Depoetation of Chinese — Fairness of Heabing. 

Where an Immigrant inspecter took the ex parte statements of three 
Americans, who saw the Chinese claiming status as a merchant ironing 
In his cousin's laundry, the Chinese not belng présent when the state- 
ments were taken, or his counsel, and they not having been given a fair 
chance to be présent, not being notified of the statements and their con- 
tents after they were taken, and time and opportunlty not having been 
afforded them for investigation and réfutation, the inspector at once 
maklng his certiflcation to the Secretary of Interlor for a déportation 
warrant, the Chinese was not given the fair hearing necessary to dé- 
portation. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92-95 ; Dec. 
Dig. <g=332.] 

8. Aliens <S=>32 — Déportation of Chinese — Status as Mbkchant — Sdffi- 
ciency of evidejmce. 

In habeas corpus proceedings by a Chinese against an immigrant in- 
spector to secure his release from custody under a déportation warrant, 
évidence hsld, to show that such Chinese, since he had entered the coun- 
try as a merchant, had matntained that status, and had not become a 
laborer. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dec. 
Dlg. <g»32.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Habeas corpus by Siu Tak Sam against Brown McDonald, as Im- 
migrant Inspector. Relator was discharged from custody, and re- 
spondent appeals. AfHrmed. 

Alfred Jaques, U. S. Atty., and Egbert S. Oakley, Asst. U. S. Atty., 
both of Duluth, Minn., for appellant. 

John H. Norton, of Duluth, Minn., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. This is an appeal from an order discharg- 
ing the appellee from custody of the Immigrant Inspector who held 

«itasFor other cases eee same topic & KEY-NUMBER In ail Key-Numbered Dlgesta & Indexes 



m'donald V. sro tak sam 711 

him under a Déportation Warrant. The action was taken by the EHs- 
trict Court after hearing on return to the writ of habeas corpus. 

The appellee was born in China, and is, therefore, an alien "Chinese 
person." He is now thirty-five years of âge. He reached the Port 
of Seattle, State of Washington, and landed there September 30, 1912, 
and was admitted as a Chinese merchant under the provisions of Sec- 
tion 6 of the Act of May 6, 1882 (22 Stat. 60 [Comp. St. 1913, § 
4293]). On April 4, 1914, the appellant, as immigrant inspector, found 
him at Hibbing, a village in St. Louis County, Minnesota, in the laun- 
dry of Shew Chong, another Chinese, who is a cousin of appellee. 
He was immediately taken in charge by the inspector, who wired to 
tlie Secretary of Labor for a warrant for his arrest. TÎae warrant was 
issued that day and recited: 

"That the said alien Is a member of the excluded classes In that he was a 
person likely to become a public charge at the time of hls entry Into the 
United States; and that he is unlawfully wlthln the United States in that 
he has been found thereln in violation of the Chinese Exclusion Lavrs and 
is, therefore, subject to déportation under the provisions of Section 21 of the 
above-mentloned Act [Act Feb. 20, 1907, c. 1134, 34 Stat 898, as amended by 
Act March 26, 1910, c. 128, 36 Stat. 203]." 

The inspector thereupon placed the appellee in jail at Duluth. As 
required by the statute and also directed in the warrant of arrest, the 
inspector proceeded to a hearing on the charge as to whether he was 
subject to déportation. The hearing was begun at Duluth on April 
20, 1914, before the inspector, and appellee was there represented by 
counsel. The only testimony taken at that time and place was given 
by the appellee, his cousin Shew Chong and one Sue Lung. Their 
testimony established conclusively that the appellee had been admitted 
as a Chinese merchant; that he was in fact theretofore a merchant 
in China; that in China he was considered a wealthy man; that his 
intention in coming to the United States was to continue in the busi- 
ness of a merchant ; that since coming hère he had not been a laborer ; 
that he brought $1,000 with him, had received from China an addi- 
tional $1,000 since he landed, of which sums he then had between 
$1,300 and $1,400. 

It further appeared that during the year and a half the appellee 
had been in the United States he had spent a few days in Seattle and 
Portland, and the remainder of the time in Minneapolis and St. Paul, 
in ail of which cities he was looking for an opportunity to engage in 
the business of a merchant. 

The proprietor of the laundry in Hibbing was his cousin, and his 
purpose in being there was to make a visit and advise with him. He 
had only been at Hibbing two or three weeks when he was arrested. 
He had made a visit to his cousin at Hibbing sometime before that 
for the same purpose, remaining there only two or three weeks and 
returned to Minneapolis. 

It further appeared from the testimony of appellee and the two 
Chinese witnesses above named, taken at Duluth on April 20th, that 
at the time the inspector entered the laundry at Hibbing and made the 
arrest on April 4th, the appellee was ironing some of his own cloth- 
ing. 
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The évidence thus not only completely failed to establish the charges 
in the warrant: 

"That tUe sald alien is a member of the excluded classes in that he was a 
person likely to become a public charge at the tlme of his entry into the Unit- 
ed States ; and that he is unlawf uUy withln the United States in that he has 
been found therein In violation of the Ohinese Exclusion Laws," 

but on the contrary both charges were proven untrue. 

When the hearing closed on that day, leaving the status of proof 
as above recited, the inspecter gave verbal notice to appellee's attor- 
ney that: 

"I expect to vlslt Hibbing, Minn., within the next few days, and that I ex- 
pect to secure there sworn statements from Policeman David Williams, H. 
Z. Mitchell, City éditer of the Hibbing Tribune, and Lee Johnson, messenger 
for the Merchants and Miners State Bank of Hibbing, to the effect that thls 
Chinamau was vcorking as a laborer in the Him Kee Laundry on Centre St., 
Hibbing, Minn., on AprU 4, 1914, about 10 o'clock A. M., when he was appre- 
hended by me, and that thèse witnesses so saw him." 

The Inspecter then further stated, in substance, that he had no 
authority to issue subpœnas for witnesses either in behalf of appellant 
or appellee, but that the attorney of appellee had the right to come 
with him to Hibbing and question the witnesses after they had been 
questioned by him, and that any questions the attorney might put to 
the parties named and their answers would be taken down and made 
a part pf the record. Appellee's attorney tliereupon stated that he 
desired to go to Hibbing with the inspector but that he could not go 
for about a week. On April 23d, three days after tlie testimony was 
taken at Duluth and the understanding was had that further testi- 
mony would be taken at Hibbing, a week or so later, the inspector 
called up the office of appellee's attorney and found that he was not 
in. He told the attorney's . assistant that he would question the wit- 
nesses at Hibbing the next day and that either the attorney or his as- 
sistant could come along and meet him in Hibbing and be présent at 
the examination. The assistant replied that appellee's attorney was 
otherwise engaged and could not go. 

The inspector went to Hibbing without further notice, interrogated 
the parties named, ex parte as he reports, put down what he claims 
were the questions propounded and the answers given, ail of which 
was certified to the Secretary as a part of the proceedings in the case. 
He aiso certified as a part of those proceedings what purports to be an 
examination in the form of questions and answers of one Mo Chong 
Way taken at Pprtland, Oregon, on April 21, 1914. The appellee 
was not présent and not represented when that was donc. This was 
also certiiîed to the Secretary as a part of the hearing. 

The warrant for the déportation of appellee was issued by the Secre- 
tary of Commerce and Labor of date May 26, 1914. It recites that it 
is based on the "proof s submitted to me, after due hearing bef ore In- 
spector in Charge Brown McDonald, held at Duluth, Minnesota, 
* * * that the said alien is unlawfully within the United States in 
that he has been found therein in violation of the Chinese Exclusion 
Laws," and omits the other ground stated in the warrant of arrest, 
"That the said alien is a member of the excluded classes in that he 
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was a person likely to become a public charge at the time of bis entry 
into the United States." 

h thus appears that when the Secretary reviewed the record certi- 
fied for the purpose of determining whether or not the déportation 
warrant should issue, he came to the conclusion that there was noth- 
ing to sustain the charge that appellee was "likely to become a public 
charge at the time of his entry into the United States." We, there- 
fore, confine the inquiry to the other charge, i. e., Was appellee found 
in the United States in violation of the Chinese Exclusion Laws ; was 
he a laborer ? But bef ore that inquiry is open for considération, it must 
be determined whether the appellee had a fair hearing on that ques- 
tion. Qiin Yow V. United States, 208 U. S. 8, 13, 28 Sup. Ct. 201, 52 
L. Ed. 369. 

1. As already pointed out, the hearing at Duluth on April 20th, con- 
sisted only of the testimony of the three Chinese, including appellee, 
and there is no proof whatever given at that time to establish the fact 
that appellee was a laborer. Neither does the ex parte proof taken 
at Portland on April 21st, hâve the slightest tendency to establish that 
fact. It, like that taken at Duluth, is to the contrary. The only other 
proof in the record consists of the ex parte statements of David Wil- 
liams, the policeman, H. Z. Mitchell, the editor of a newspaper, and 
Lee Johnson, a bank clerk, ail at Hibbing, taken by the inspecter in 
the manner and under the circumstances above recited. 

[ 1 ] The inspector in the taking of thèse statements pretended to ad- 
minister an oath to each of the parties. He did the same thing when 
the three Chinese witnesses made their statements at Duluth on April 
20th, and we hâve ref erred to what they said as testimony ; but in the 

récent case of Whitfield, Inspector, v. Ranges, 222 Fed. 745, G. C. 

A. , decided by this court, it was determined that the inspector was 

without authority to administer an oath; however, it is unnecessary 
to give any considération to that matter hère. The opinion in that 
case considers at length and détermines the necessary requisites to con- 
stitute a fair hearing in such a procédure as this, and it seems un- 
necessary to again repeat the requirements. An alien cannot be de- 
ported without being first given a hearing on the charge. He can no 
more be made the victim of arbitrary power than a citizen. Constitu- 
tional guaranties of life, liberty and property are not restricted to 
citizenship; and bef ore they can be adjudicated or passed upon or 
taken away there must be a fair and impartial hearing by some tribunal 
established for that purpose. The Act of February 20, 1907, contem- 
plâtes this and requires it (Section 20) ; likewise the rules made by the 
Secretary for the enforcement of the Act. 

[2] We do not think the inspector, in taking the ex parte statements 
of the three men at Hibbing, gave to appellee a hearing within con- 
templation of gênerai principles of jurisprudence protecting the rights 
of ail men, within the Act under which the proceeding was had, or 
within the rules made and established by the Secretary for the guidance 
of the inspector. The appellee was not présent when thèse statements 
were taken; his counsel was not présent, and they were not given a 
fair chance to be présent. In the light of the record both appellee and 
his counsel were denied a reasonable opportunity to be présent, and 
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they were denied a chance to meet and rebut the substance of the state- 
ments made by the three men at Hibbing. Because, so far as the 
record shows, no communication was had with them about the state- 
ments and their contents after they were taken, no notice was given 
to them, and no time or opportunity afforded for investigation and 
réfutation ; but on the contrary the inspector at once made his certifi- 
cation to the Secretary for final action. And this was done in the 
face of the fact, then estabUshed, that appellee had been in Minne- 
apoHs and St. Paul at given addresses for sixteen or seventeen months 
just prior to the arrest, where évidence could most likely be had to 
definitely establish or réfute the charge that he had voluntarily aban- 
doned the status under which he was permitted to enter and had be- 
come a laborer. For more fuU considération of the question see Whit- 
field, Immigrant Inspector v. Hanges, 222 Ped. 745, C. C. A. . 

The appellee presented with his pétition for the writ the entire 
proceedings taken by the inspector and certified and no other proof was 
adduced on the hearing bef ore the District Judge on return to the writ. 

[3] 2. The appellee was regularly admitted on certificate as a Chi- 
nese merchant. He had $1,000 on his arrivai, and received from China 
some time later a remittance of an additional $1,000, and at the 
time of his arrest still had about $1,300 to $1,400. He had continued 
to seek, and was seeking at the time of his arrest, a place to locate 
as a merchant. He admitted that he was engaged in ironing some of 
his own clothing in the laundry of his cousin at Hibbing at the time 
of his arrest. Accepting the ex parte affidavits of Williams, Mitchell 
and Johnson for ail that can be claimed for them, they add nothing to 
his admissions, except that Williams says there was a pile of freshly 
ironed shirts on the table, where appellee was standing with iron in 
hand, when he entered the laundry, and that he was dressed as if he 
were engaged in that sort of work. This évidence falls far short of 
establishing that appellee was at that time engaged as a laborer, espe- 
cially so when taken in connection with the other testimony in the case. 

In United States v. Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 500, 
this court had under considération the inquiry as to whether a Chinese 
person, who had been brought to this country by his f ather, a Chinese 
merchant, had later become a laborer and subject to déportation. The 
son, with the assistance of his father, had purchased a drygoods estab- 
lishment at Denver, but it was only continued for a short time. Judge 
Adams, speaking for the court, said : 

191 Fed. 29, 111 C. O. A. 501: "It soon proved to hâve been a bad trade, and 
after loslng some $200 tbe business was dlsposed of, and tbe boy, being with- 
out a home in Denver, vcent to a laundry, where he worked awhile for his 
board, waltlng, as he and his father both testlfled, until some mercantile busi- 
ness of better promise than before could be found for him. WhUe so waltlng 
he was found by an immigration lnsi)ector and arrested. The boy's testimony 
was that his sole purpose In coming to this country was to engage In some 
mercantile pursult, as his father had done, and this was corroborated by his 
father's testimony and by other circUmstances. • ♦ • " 

191 Fed. 30, 111 C. C. A. 502: "While they were waltlng after their flrst 
unsuccessful venture for an opportunity to engage in another business, the 
father suppUed hlm with èxpense money. The worst of tds offendlng was 
that he worked for his board at a laundry for a few months prior to his arrest, 
and while he and his father were attempting to flnd a new business for him. 
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Thls State of facts, In our opinion, discloses no abandonment of the father"? 
status, or no voluntary adoption of any new status by the son. Neither doea 
It disclose any attempt at circumventing the laws of the United States re- 
specting the exclusion of Chinese laborers." 

So hère, there is but one rational conclusion that can be drawn on 
considération of the entire record, including the ex parte statements, 
and that is that appellee, during the eighteen months that he had been 
in the United States, had constantly maintained the status under which 
he was permitted to enter, and had net at the time of his arrest become 
a laborer. 

For thèse reasons we are of the opinion that appellee could not law- 
fully be deported, and the order discharging him from custody is 

Affirmed. 



In re BARDE et aL 

(Circuit Court of Appeals, Ninth Circuit. July 20, 1915.) 

No. 2497. 

1. HoMESTEAD <g=>67 — Pkopeett Constituting Homestead— Value. 

Li. O. L. § 221, exempts the homestead of any family from judiclal sale 
for the satisfaction of a judgment. Section 222 provides that the home- 
stead shall not exceed $1,500 in value, nor 160 acres in extent. If not locat- 
ed in a town or city laid ofC Into blocks and lots ; that, if so located, it 
shall not exceed one block, but that in no instance shaU It be reduced to 
less than 20 acres nor one lot, regardless of value. Section 224 provides 
that, on notice to the offlcer mailing a ievy of the claim of homestead, the 
ofBcer shall notify the créditer; that if the homestead shall exceed the 
minimum, and he deem it of greater value than $1,500, he may direct the 
sheriff to sélect three disinterested householders to appraise the home- 
stead, commencing wlth the 20 acres or lot upon which the dvrelling is 
located, and appraising such lot or 20 acres separately ; that if the same 
exceed $1,500 the sheriff shall sell ail in excess of $1,500 in lots or subdi- 
visions as directed by the debtor, if he chooses to direct, or otherwise, so 
as to leave the homestead as compact as possible. Section 225 provides 
that in lieu of such proceedings the creditor may pay the debtor the sum 
of $1,500 and proceed to sell the homestead. Held, that a single lot with 
a dwelling house thereon is exempt as a homestead, though its value 
exceeds $1,500, as this is the meaning of section 222 wljen read as a 
whole, and sections 224, 225, merely provide means of enabling the cred- 
Itors to obtain the excess in those cases only where the homestead Is 
greater in extent and value tlian the llmit prescribed by section 222. 

[Ed. Note. — For other cases, see Homestead, Cent Dig. § 94 ; Dec. Dlg. 
<S=67.] 

2. Homestead ®=363 — Pkopeett Constitotins Homestead— VALtre— "Lot." 

Within L. O. L. § 222, providing that the homestead shall not be reduced 
to less than 20 acres nor one lot, regardless of value, the word "lot" means 
a lot of the dimensions prescribed by the map or plan of the clty or town 
vsàthin which the homestead may be situated. 

[Ed. Note. — For other cases, see Homestead, Cent. Dlg. f 91 ; Dec. Dis. 
«©=363.] 

For other définitions, see Words ând Phrases, First and Second Séries, 
Lot] 

Pétition to Review an Order of the District Court of the United 
States for the District of Oregon ; Robert S. Bean, Judge. 

>S=>For other cases see same topic & KEY-NUMBGR In ail Key-Numbered Dlgests & Indexes 
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In the matter of M. Barde and another, individually and as partners 
as Barde & Levitt, bankrupts. On review of a judgment or order 
setting aside exempt property. Affirmed. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for trus- 
tée and p€titioner. 

Giltner & Sewall, of Portland, Or., for respondent. 

Before GILBERT and MORROW, Circuit Judges, and VAN 
FLEET, District Judge. 

VAN FLEET, District Judge. This is a pétition to review an order 
of the court below setting aside to the individual bankrupt, Barde, as 
exempt from the claims of his creditors, certain premises occupied by 
himself and family as a dwelling place and claimed by him as a home- 
stead, consisting of one city lot in the city of Portland, with the dwell- 
ing house thereon, of the ascertained value of $12,0C)0. The contro- 
versy arises on the contention of the trustée that the award is in excess 
of the exemption to which the bankrupt is entitled under the home- 
stead law of Oregon ; and the question is purely one of law, dépendent 
upon the construction of the act, the facts being in no respect in con- 
troversy. 

[1] The sections of the act affecting the question are found in chap- 
ter 2, title 3, vol. 1, Lord's Oregon Laws, and are as follows : 

"Sec. 221. Homesteads Exempt — Must be Actual Abode. — The homestead of 
any family shall be exempt from Judlcial sale for the satisfaetion of any judg- 
ment hereafter obtained. Such homestead must be the actual abode of, and 
owned by such family or some member thereof. 

"Sec. 222. Extent of Homestead Exemption. — Such homestead shall not 
exceed $1,500 in value, nor exceed one hundred and sixty acres In extent, if 
not located in town or dty laid oflf intb blocks and lots ; if located in any such 
town or city, then it shall nx3t exceed one block ; but in no instance shall such 
homestead be reduced to less tlrnn twenty acres nor one lot, regardless of 
value." 

"Sec. 224. Clalm of Homestead, upon Levy — Appralsement. — ^When any offi- 
cer shall levy " upon such homestead, the owner thereof, wlf e, husband, agent 
or attorney of such owner, may notify such offlcer that he claims such prem- 
ises as his homestead, describing the same by metes and bounds, lot or block, 
or légal subdivision of the United States; whereupon such offlcer shall notify 
the creditor of such claim, and if such homestead shall exceed the minimum 
in this act, and he déem it of greatér value than $1,500, then he may direct 
the sheriff to sélect three disinterested householders of the county, who shall 
examine ând appraise such homestead, under oath, commencing with the 
twenty acres or lot upon which the dwelling is located, appraising such lot or 
twenty acres separately ; and if tbç same exceed $1,500, then the sherlfC shall 
proceed to sell ail in excess of $1,500 by lots or smallest légal subdivisions, 
offiering them in the order dir^cted by the pudgment debtor, if he chopses to 
direct ; othçrwise, he shall sell the same as a^oresaid, so as to leave the home- 
stead as compact as possiblei, 

"Sec. 225. When Execution Creditor may Sell Homestead.— In lieu of the 
proceedings aforesaid, the exécution creditor may àt any time pay the exécu- 
tion debtor the sum of $1,500, ajuci proceed to sell the homestead as he might 
heretofore hâve donc, adding thè sald $1,500 to his lien, but the money afore- 
said shall be exempt from exécution." 

The contention, bf petîtiôner is, in substance, that in determinirig the 
extent of the exemption granted the above sections are ail to be con- 
strued together, and that^ when so construed they limit the right of 
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homestead fo premises which shall in no instance exceed in value the 
sum of $1,500; that if they are found to exceed that limit of value 
they are to be eut down to the extent of the excess, such excess to be 
subject to the rights of creditors; that if of a character not susceptible 
of being divided, they may be sold and an award of $1,500 made to the 
homestead claimant in lieu of the homestead, the excess realized to go 
to the creditors. 

The District Court proceeded upon the theory that the extent and 
character of the homestead right was fixed and determined by the 
provisions of section 222 alone, and that, as the premises claimed by 
the bankrupt fell within the limitations of that section as not exceeding 
one city lot, it was without discr^tionary power to refuse to set it aside. 
Our considération of the question induces the conviction that the view 
adopted by the learned District Judge was the correct one, and his con- 
clusion the only one reasonably to be deduced from the language of the 
act. The Suprême Court of the state has never construed the provi- 
sions defining the exemption, and it is not without some justification 
that counsel for petitioner say in their brief that : 

"The language In whlch that intention is attempted to be expressed is like 
nothing else ever before ènacted, and the case is therefore one of flrst impres- 
sion." 

But while its terms in many respects are not happily chosen, and it 
undoubtedly is in some of its features open to the objection of am- 
biguity, we are satisfied that those defects in no material respect afïect 
the particular features involved in the question hère presented. 

[2] Section 221 is not very material hère; it merely déclares the 
exemption of the homestead from forced sale and the requisites of oc- 
cupation and ownership. Then cornes section 222. This section is very 
obviously the substantive feature of the act so far as defining the ex- 
tent and character of the homestead is concerned, and a:lthough it 
certainly is not, as claimed by respondent, "as clear as language could 
make it," it is, we think, clear enough to disclose the législative intent. 
Read as a whole, it can only mean this : A homestead may consist of 
as much as, but not more than, 160 acres of land if outside a city or 
town "laid ofï in lots and blocks," or of an entire block of land if with- 
in such a city or town, provided that in neither instance it exceed in 
value the sum of $1,500; if it exceed that value, and includes an area 
of more than 20 acres of land or one lot, the excess may be taken by 
the creditors, but not to an extent which will reduce it below such mini- 
mum limit of 20 acres of land or one lot in extent, "regardless of 
value" — that is, irréspective of the value of such 20 acres or such lot ; 
the désignation "lot" manîfestly referring to a lot of the dimensions 
prescribed by the map or plan of the city or town within whic)i the 
homestead may, besituated. There is no, room for any other construc- 
tion of the section as a whole. While the first paragraph, standing 
alone, would indicate that the limit as to value was intended to apply in 
ail instances, the closing paragraph clearly and positively négatives that 
idea; the language, "butin no instance shall such homestead be reduced 
to less than twenty acres or one \ot^ rega-rdless of value," beîng tdo 
plain and unéquivocal to be ignored or avoided. ' 
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Petitioner: concèdes the çorrectness of this construction, if the extent 
of, the exemption intended by the Législature dépends on section 222 
alone; but he insists that sections 224 and 225 cannot be laid out of 
view in determining that questipn, and calling attention to the provi- 
sions of those sections, and pàrtîcularly to the language of section 225, 
that the creditor "may at any time pay the exécution debtor the sum 
of $1,500, and proceed to sell the homestead as he might heretofore 
hâve done," and that the money "shall be exempt f rom exécution," he 
argues that: 

"If the Législature literally meant that In no event should the homestead 
be reduced to less than one lot, this section serves no pnrpose." 

But, as we hâve indicated, the language of section 222, in defining 
the exemption, is too plain and unambiguous to be construed away ; 
and, moreover, that sections 224 and 225 were not intended to in any 
way limit the right granted by section 222 is, we think, obvions. As 
clearly indicated by their terms, their function is to provide means of 
enabling the creditors to hâve the benefit of the excess in an instance, 
and only in an instance, where the homestead as claimed is found to 
be greater in extent and value than the limit prescribed by section 222. 
It is only where (section 224) "such homestead shall exceed the mini- 
mum in this act," and the creditor "deem it of greater value than $1,- 
500," that he is entitled to proceed under either of thèse sections — 
section 225 giving merely an alternative mode of procédure based upon 
the same conditions as to extent and value as are required by section 
224. Where such excess in extent and value appear, then and then 
only do thèse sections come into play. Hère, the property not being 
beyond the right given by section 222, we are not concemed with those 
sections, nor the inconsistencies or incongruities urged upon our atten- 
tion as arising between them, nor called upon to reconcile such if they 
exist. 

If the conclusion reached shall be deemed to work an injustice to 
the creditors, the remedy is with the Législature, since the court is cir- 
cumscribed by the law as it finds it. 

The judgment or order under review is affirmed. 



WAGNER V. KOHN. 

(Circuit Court of Appeals, Second Circuit. July 6, 1915.) 

No. 293. 

1. Evidence <©=»441 — Pabol Evidence — ^Vabtinq Note. 

As between the maker of a collatéral note and the payée thereof, the 
maber Is llable on the note accordihg to Its terms, which cannot be over- 
come by a paroi understanding that a third person would pay it. 

[Ed. Note. — For other cases, see Evidence, CMit DIg. §§ 1T19, 1723- 
1763, 1765-1845, 2030-2047; Dec. Dig. <S=>441.] 

2. Bn.L8 AND Notes <S=135 — Coli,atbbal Note — Conveesion by Makeet— 

KiGHTS and Liabilities or Parties. 

Where a note reclted a promise to pay a specifled sum, with Interest, 
and a deposlt with the payée as collatéral of certain bonds of a company, 

<®=»For other cases ses same toplc & KBYrNUMBER In ail Key-Numbered DigestB & Indexe» 
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and It appeared that the money for which the note was given was money 
advanced by the payée to enable the company to discharge Its debt to 
the maker, and the ùnderstandlng between the company and the maker 
was that the company would pay the note, and the payée exchanged 
the bonds for other bonds, and a receiver of the payée sold the other 
bonds for more than the amount of the note, the maker was entitled to 
hâve the proceeds used for the payment of the note. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dlg. S 332 ; Dca 
Dig. <S=»135.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on writ of error to review a judgment of 
the United States District Court for the Southern District of New 
York, entered on January 15, 1915, in favor of the défendant, and 
adjudging that he recover costs in the sum of $69.35. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney 
and George M. Burditt, both of New York City, of counsel), for plain- 
tifF in error. 

McKennell & Appell, of New York City (Thomas Abbott McKen- 
nell and Alfred H. Appell, both of New York City, of counsel), for 
défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action brought by plaintiff 
as receiver of the Mt. Vernon National Bank to recover on a note 
made to the bank by the défendant. At the time the note was given 
and as a part of the transaction there was deposited as collatéral with 
the bank certain bonds issued by the Westchester County Brewery 
Company and which had a face value of $4,000. It appears that the 
Westchester County Brewery Company, hereinafter referred to as 
the Company, was indebted to the défendant in the sum of $6,000, 
secured by a mortgage on its property. This mortgage was found to 
interfère with the plan of the Company to put out a bond issue, and 
défendant was asked to discharge it of record, and it was so discharged 
in August, 1910, and at that time it paid $3,000, one-half the amount 
due. In October foUowing défendant was pressing for payment of 
the balance. The Company had $1,000 available for that purpose, and 
applied to the bank to borrow $2,000 additional. The président of 
the bank advised the Company that the bank already "had ail the loan- 
ing paper the bank could stand under the Westchester County Brew- 
ery's name," and it was âgreed to ask défendant to sign a collatéral 
note for $2,000, which the cashier was to discount. It was alsp agreed 
between the bank and the Company that the bonds of the latter to 
the value of $4,000 would be given to the cashier as collatéral to 
secure the payment of the note, and at that interview the président 
of the bank handed the cashier bonds to the amount named to be used 
for the purpose. The évidence shows that the président of the bank 
was also thé money adviser of the Company, and was to float the 
bond issue of the latter, ahd had at the time some of the bonds in 
his possession with authority to sell. The défendant assented to this 

> ■ " ... i II I ■■l'i ■■ ■ - . .. .- " ■ ■ ■ ■ . I ■ I, 1 1 Il — __ -I I - i-ii-— . 

^^csFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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arrangement, executed the collatéral note, and recéived the cashier's 
check drawn to his order. The note and bonds \yere put into an 
envelope and left with the bank. 

The note made by défendant is dated October 25, 1910. It recites 
that the undersigned promises to pay on demand to the bank or its 
order $2,000, with interest at the rate of 6 per cent, per annum, "hav- 
ing deposited with the said bank as collatéral security for the payment 
of this and any other liability or liabilities of the undersigned, or of 
the guarantors hereof , * * * the following property, viz. : Four 
thousand dollars ($4,000) par value first mortgage bonds Westchester 
County Brewery, * * * and the undersigned also hereby gives 
to the holder hereof a lien for the amount of ail the said liabilities 
upon ail the property or securities," etc. It also empowers the holder, 
upon nonpayment "of any of the liabilities above mentioned when 
due," to sell at public or priva te sale the said securities or any part 
thereof. 

[1] There was testimony to show that it was understood that the 
note was to be paid by the Company. But as between the plaintiflf 
and the défendant there can be no question but that défendant was 
Hable on the note according to its terms and that the written agree- 
ment could not be overcome by a paroi understanding that the Com- 
pany would pay it. 

[2] The bonds deposited were Nos. 591-600, being 10 in number 
and of the par value of $100 each, and Nos. 41—46, being 6 in number 
and of the par value of $500 each. On December 30, 1910, thèse 
bonds, without the knowledge or consent of défendant, were delivered 
by the président of the bank to the Empire Trust Company, the trus- 
tée under the mortgage which secured them, and were exchanged for 
bonds of a second issue of equal par value; the bonds of the first 
issue being canceled. The authorized amount of the first issue was 
$125,000, and of the second issue $200,000. The substituted bonds 
came into the possession of the receiver of the bank, a receiver having 
been appointed in April, 1911, who sold them prior to the commence- 
ment of this action and realized 66% of the par value, or more than 
the amount of the note. 

Thèse being the facts as disclosed upon the record, the défendant 
insists that the action on the note carinot be maintained against him. 
Upon the close of the case in the court below his counsel moved to 
dismiss the complaint, upon the ground that the plaintiff had not 
produced the security mentioned in the note, and that there was no 
proof of any tender of the security contemporaneous with the de- 
mand for payment, nor at any other t'ime, and upon the f urther ground 
that it affirmatively appeared that the securities pledged for the note 
had been converted by the bank, and that they were in value sufficient 
to extinguish the liability on the note. Counsel for the plaintiflf asked 
the court to direct a verdict for the plaintiff for the fuU amount of 
the note. It was agreed that the plaintiflf made out a prima facie case 
by the production of the note, and proof of payment of the recited 
considération to défendant. 

If the note had been an ordinary note this argument on behalf of 
plaintiflf would hâve been sound. But the note is not an ordinary one. 
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It is a collatéral note, and that fact appears by its récital, and the tes- 
timony conclusively establishes that the collatéral was in fact deposited. 
The évidence shows that before this action was brought the collatéral 
was surrendered by the bank without defendant's knowledge and can- 
celed. The substituted bonds were likewise, before action and without 
defendant's knowledge, sold by the plaintifï or by his predecessor in 
the receivership, and he did not possess them at the time of the trial. 
In the absence of a spécial agreement to resort first to the collatéral, 
the plaintiff as holder of the note was under no obligation to realize 
upon the collatéral before suing upon the note. Lewis v. United 
States, 92 U. S. 618, 23 L. Ed. 513 (1875); De Cordova v. Barnum, 
130 N. Y. 615, 617, 29 N. E. 1099, 27 Am. St. Rep. 538 (1892); Jen- 
kins V. Conklin, 146 App. Div. 302, 303, 130 N. Y. Supp. 778 (1911). 
Whether he could obtain payment of the note without making tender 
of the collatéral may be open to question. Jones, in his work on Col- 
latéral Securities (section 593), déclares that the return of the pledge 
is not a condition to be performed before or concurrently with the 
payment of the debt secured. In Lawton v. Newland, 2 Starkie, 72 
(1817), L,ord Ellenborough held that plaintiff might recover in assump- 
sit against the défendant for money loaned without having first de- 
livered up or offered to deliver up the gun which he held in pledge. 
The défendant, he said, might enforce the return by bringing an ac- 
tion of trover. And in Donnell v. Wyckoff, 49 N. J. Law, 48, 7 Atl. 
672 (1886), the court said : 

"It Is settled tliat the pledgee may brlng an action for the debt without pro- 
ducing or accounting for the pledge. By the contract of ballment, the proper- 
tj' pledged Is delivered to the pledgee as security for the payment of the 
debt. Judgment for the debt is neither payment nor extingulshment. The 
debt remains in a new form, and until the debt is paid the pledgor, under the 
terms of the ballment, bas no right to hâve the pledge given up to hlm," 

But the rule laid down in Colebrook on Collatéral Securities, § 106, 
is as follows : 

"The pledgee of negotiable collatéral paper, although entitled upon de- 
fault to enforce payment of the principal obligations and to retain such col- 
latéral securities until payment, should be ready in such action, in order to 
entitle himself to judgment, to produce the negotiable collatéral securities, or 
account satisfactorily for their nonproductlon," etc. 

And it has been held in New York that a refusai to return the 
collatéral is a justification for refusing to pay the debt secured. In 
Océan National Bank of N. J. v. Fant, 50 N. Y. 474 (1872), it ap- 
peared that the maker of the note, when payment was réquested, stated 
that he was willing to pay on production of the collaterals. The col- 
laterals were not produced, and the maker declined to pay, and the 
action was brought. The court held that an agreement to restore 
the collaterals on payment of the note was to be implied and that the 
acts should be simultaneous : 

"The right of the maJjer to receive thèse collaterals when he should pay 
the note stood upon the same footing as his right to the surrender of the note 
itself; and, lâying ont of view spécial cases of lost notes, It Is well settled 
that, to constitute a valid démand, the note must be produced and ready to 
be surrendered on payment • * • It would be most unreasonable to re- 
225 F.— 46 
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quire the maker to pay such a note in the absence of the eollaterals, whlch 
frequently conslst of negotlable securitles, and to trast to his légal remédies 
against the liolder to recover them." 

And see Schlesinger v. Wise, 100 App. Div. 587, 94 N. Y. Supp. 
718, 720 (1905). 

It is not now necessary to décide which of thèse conflicting théories 
is in our opinion correct. The défendant claims that as the plaintifï 
has sold the collatéral, or the bonds substituted for them, and has 
realized an amount in excess of the amount due on the note, this con- 
stitutes a good défense to this action on the note. On the conversion 
of the collatéral the pledgor was entitled to sue the pledgee in trover, 
and in such an action, the debt being unpaid, the pledgee is entitled 
to hâve the amount of the debt deducted from the damages. Sedg. 
on Damages, 601, note. But, the collatéral having been converted, if 
the pledgee sues the pledgor, should not the same principle be applied, 
and the value of the collatéral be deducted from the amount of the 
debt? 

In Brow^n v. First National Bank, 112 Fed. 901, 50 C. C. A. 602, 
56 L. R. A. 876 (1902), the facts virere thèse: The payée of a note 
held as collatéral security a judgment which the maker of the note 
held by assignment and had pledged to the payée by way of security ; 
the payée of the note, without the knowledge of the maker or the 
sureties, released the judgment; an action on the note was subsequent- 
ly brought by the payée against the maker and sureties ; the note was 
for the sum of $3,366.75, and the judgment which was released was 
the sole incumbrance on land valued at about $20,000; the payée 
brought an action on the note, and the court took the case from the 
jury and directed a verdict for the payée, on the ground that the 
matters of défense were cognizable only in a court of equity, and not 
at law. The Circuit Court of Appeals for the Seventh Circuit reversed 
the case, on the ground that the payée by his surrender of the col- 
latéral lost his right to recover on the note, and that the défense was 
available to both principal and sureties, and was cognizable in a court 
of law as well as in equity. Thereafter the maker of the note brought 
suit in the Circuit Court for the District of Kansas against the payée, 
who had disposed of the collatéral, to recover $7,500 damages for 
the wrongful release of the judgment. The Circuit Court of Appeals 
for the Eighth Circuit said that the wrongful act of the payée as to 
the collatéral gave the maker of the note an affirmative cause of ac- 
tion for breach of the contract of pledge, of which he might hâve 
availed himself in an independent action, and that it also at his option 
constituted a tort, and a cause of action for conversion It added: 

"His elaim for damages was not only an afiirmatlve cause of action against 
the bank, but it also constituted, at his option, a good reason why the bank was 
not entitled to recover upon the note, a good défense of payment of the note, 
to the action upon it." 

And the court held that as the défense had been îhterposed in the 
action brought on the note, and he had had the benefit of it in that 
action, the record not disclosing to what extent his claim had been thus 
applied, he was not able to maintain the suit, as he could not use 
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the same défense first as a shield and then as a sword. Brown v. 
First National Bank, 132 Fed. 450, 66 C. C. A. 293 (1904). 

In Ambler v. Ames, 1 App. D. C. 191 (1893), the court said in an 
action on a promissory note that: 

"If the security bas been used and proceeds realized from it, it is, of course, 
compétent for the défendant so to show, and to claim crédit upon the indebt- 
edness to the extent of such proceeds." 

In Donnell v. Wyckoff, supra, an action was brought upon a note 
for the sum of $7,500. At the time the note was given certain shares of 
stock were delivered with it as collatéral. The court held that in 
an action on the note the défendant could set up the wrongful con- 
version of the stock by way of défense and be allowed the value of 
the pledge as payment of the debt pro tanto. 

It is true that the bonds deposited as collatéral belonged to the Brew- 
ery Company and were not the property of the défendant. But we are 
unable to discover that under the circumstances of this case that fact 
confers upon the bank or its receiver, as against this défendant, the 
right to convert the bonds and not be charged with the proceeds in 
an attempt to recover against him on the note. The défendant had a 
spécial property in the bonds so deposited because of the agreement 
the Company made with him. If the Company had not agreed that its 
bonds might be used as collatéral for the note, défendant would hâve 
given no note. The money for which the note was given was money 
paid by the bank to enable the Company to discharge its debt to de- 
fendant, and the understanding between the Company and défendant 
was that the Company was to pay the note which was given for its 
accommodation. The collatéral was given for the protection of de- 
fendant, as well as for the protection of the bank. 

Judgment afifirmed. 



OGDEN et al. v. GILT BDGE CONSOL. MINES CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. June 23, 1915.) 

Na 155. 

1, Bankbtjptct <g=>441 — Pétition to Révise Obdeb — Statuts — 'Teoceedino 
IN BANKEUPTCY" "CONTEOVEBSY Aeising IN Bankeuptct Peoceedings." 

Under Bankr. Act July 1, 1898, c 541, §§ 24b, 25al, 30 Stat. 553 (Comp. 
St. 1913, §§ 9608, 9609), providing that appeals as In equity cases may be 
taken in bankruptcy proceedings from a judgment adjudging or refusing 
to adjudge the défendant a bankrupt, and glving Circuit Court of Ap- 
peals jurisdiction to revise In matters of law the proceedings of courts 
of bankruptcy, an order of a District Court In bankruptcy refusing to 
grant leave to intervene to stockholders of défendant corporation to con- 
test the grounds upon which an adjudication in involuntary bankruptcy 
was sought could be reviewed by the Circuit Court of Appeals on a pé- 
tition to revise; such a proceeding not being to revlew an adjudication 
In bankruptcy, but a "proceeding in bankruptcy" as distinguished from a 
"controversy arising in bankruptcy proceedings." 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 914 ; Dec. Dig. 
«g=s>441. 

For other définitions, see Words and Phrases, First and Second Séries, 
Controversy arising in bankruptcy proceedings ; Bankruptcy proceedings.] 

£s>For otber cases see sams topic & KSY-NCMBER In ail Key-Numbered Dlgests & ludexea 
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2. Bankruptct <S=>440— Appeals — Statuts. 

The only cases in whlch. an appeal can be taken In bankruptcy pro- 
ceedings are tbose mentioned in Bankr. Act, § 25a, providlng for appeals 
from a judgment adjudging or refusing to adjudge défendant a bankrupt, 
from a judgment granting or denying discharge, and from a Judgment 
allowlng or rejecting a daim of $500 or over. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dig. <g=»440.] 

3. Bankruptcy <S=>88 — Involtjntabt Procebdings — ^Answkb' — Veeipication 
• sufficikncy. 

Where the answer denying insolvency, filed by stockholders of a cor- 
poration défendant in bankruptcy petltioning for leave to intervene, was 
certlfled after the signatures of the petltioners: "Subscr'.bed and sworn 
to before me this 22d day of August, 1914. Geo. D. On, Notary Public. 
[Notarial Seal]" — ^the veriflcation was sufficient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 58, 98, 104, 
109-112; Dec. Dig. ©=588.] 

4. Bankruptcy ©=52 — Bankkuptcy Pbocebdinqs — Equitable Characteb. 

Bankruptcy proceedings are équitable in nature, and bankruptcy courts 
administer the law according to the spirlt of equity. 

[Ed. Note.— For other cases, see Bankraptcy, Dec. Dig. ®=»52.] 

6. Corporations ®=»206 — Stockholder's Suit — Equitable CSaractek. 

The doctrine is a well-recognized principle of equity jurisprudence that 
stockholders of a corporation may sue for or défend on behalf of the 
corporation, if the directors fraudulently fail to do so, or where they are 
the beneflciaries of the action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 791-796; 
Dec. Dig. <®=32p6. 

Eight of stockholders to sue or défend on behalf of corporation, as dé- 
pendent on refusai of corporation or offlcers to act, see noté to Eagle Iron 
Co. V. Oolyar, 87 C. C. A. 390.] 

6. Corporations ®:=>206 — Stockholder's Suit — Rule op Court. 

Where the allégations in a pétition for leave to intervene in bankruptcy 
proceedings of stockholders of the défendant corporation, and the pro- 
posed answer made a part thereof showed that an adjudication in bank- 
ruptcy was not being opposed by the directors, so that they might acquire 
the property at less than its value, equity rule 27 (198 Fed. xxv, 115 O. C. 
A. xxv), requirlng that the stockholder of a corporation, seeklng to bring 
a stockholder's action, must hâve endeavored to secure such action as he 
desires on the part of the directors, will be dispensed with, as Is the 
case where the pleadings show that the interests of the directors are 
antagonistlc to those of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. il 791-796; 
Dec. Dig. <S=206.] 

7. Bankruptcy ®=ï88 — Pboceebings, Against Corporation — Intervention 

BY Stockholdebs — Lack of Spécification in Allégations — Eemedy. 

Where the allégations in a proposed answer, which stockholders of a 
corporation, défendant in bankruptcy, sought leave to file, were not spé- 
cifie enough in charging fraud against the directors, motion to make more 
spécifie would hâve been proper. 

[Ed. Note. — For other casesj i see Bankruptcy, Cent Dig. §§ 58, 98, 104, 
109-112 ; Dec. Dig. <S=>8S.] 

8. Bankruptcy <g=>88 — Proceedings Against Corporations — Stockholdeb's 

Denial of Leave to Intervene. 

Where the pétition of stockholders in a corporation, défendant lu bank- 
ruptcy, for leave to intervene, was denied on the ground that the alluga- 
tlons of their proposed answer were not spécifie enough In charging di- 

jg^i^For other cases see same topio & KBY-NUMBBR In ail Key-NumbereU Digests & Indexes 
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rectors wlth fraud, it was error to refuse amendment, when requested 
by the parties, since in equity proceedlngs the parties are enUtled to a 
reasonable time to amend. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 58, 98, 104, 
109-112 ; Dec. Dig. ■®=»88.] 

Pétition to Revise Order of the District Court of tlie United States 
for the District of South Dakota ; James D. Elliott, Judge. 

In the matter of the bankruptcy of the Gilt Edge Consolidated Mines 
Company. Pétition by Robert N. Ogden and another to revise an 
order in bankruptcy of the District Court denying leave to intervene. 
Pétition granted, and order set aside, vi^ith directions. 

This is a pétition to revise an order of the District Court, made in a pro- 
ceeding In bankruptcy, which finally resulted in tbe adjudication of the re- 
gpondent, Gllt Edge Consolidated Mines Company, a corporation, a bankrupt 
in an involuntary proceeding. The facts alleged in the pétition are that on 
August 5, 1914, the respondents, Claudon, Aehard, and Holinger, elaiming to 
be credltors of the Mines Company, filed a pétition in Involuntary bankruptcy 
agalnst it. The acts of bankruptcy alleged were that "the Mines Company 
is insolvent, and that wlthin four months next precedlng the date of this 
pétition the said Gilt Edge Consolidat<»4 Mines Company committed an act of 
bankruptcy in that it did heretofore, to wit, on the 7th day of April, 1914, 
suffer and permit a judgment to be entered agalnst it In the circuit court of 
the county of Lawrence, in the state of South Dakota, in the Eighth judiclal 
district, in favor of Moses E. Clapp, William D. Lawry, and John L. Tuiner, 
for the sum of $12,000, and falled and neglected to pay the same ; that on the 
7th day of April, 1914, an execnition was issued on sald judgment agalnst the 
said Gilt Edge Consolidated Mines Company for sald sum of $12,000, and 
that the sherifC of sald Lawrence county, in the state of South Dakota, to 
whom said exécution was direeted, levied the same upon the property of said 
Gilt Edge Consolidated Mines Company, situated in the county of Lawrence, 
state of South Dakota (the lands levied on are described) ; that on the llth 
day of May, 1914, ail of the aforesaid property was sold by sald sherifî under 
said exécution to E. M. Ogden, as trustée for the said Moses E. Clapp, Wil- 
liam D. Lawry, and John L. Turner, for the sum of $12,109.62, and that no 
rédemption has been made from said sale by sald Gilt Edge Consolidated 
Mines Company or by any person in its behalf ; that on the 17th day of June, 
1914, the sald Gilt Edge Consolidated Mines Company sufCered and per- 
mitted a judgment to be entered against It in the circuit court of Lawrence 
county, state of South Dakota, in favor of one Seth W. Ford, for the 
sum of $2,475.94, which said judgment remains unpald and unsatisfied ; 
that the said Gilt Edge Consolidated Mines Company owes debts to the 
amount of $70,000 or thereabouts, Which it is unable to paj^;" that the 
petitloners, belng stockholders of the corporation, one owning 50,000 shares 
and the other 10,000 shares, flled thelr pétition In the District Court ou 
August 22, 1914, asklng leave to intervene in the bankruptcy proceedlngs and to 
file an answer denying the Insolvency of the corporation. 

Wlth this pétition they flled a proposed answer on behalf of the corporation, 
in which they allège and charge: "Upon information and bellef that the offi- 
cers and directors of said company hâve ref used and refuse to flle an answer of 
said pétition or to make any défense thereto ; that your interveners flrst became 
aware on August 15, 1914, that a pétition In bankruptcy was filed herein, the 
same being made returnable on August 18, 1914 ; that they Immediately tele- 
graphed E. A. Beaman at Providence, E. L, the président of .sald company, 
and L! a. Hippach, at Chicago, 111., vice président thereof, both of them being 
also directors of said company, as foUows: 'As stockholders of Gilt Edge Com- 
pany we request you to contest bankruptcy proceeding. Please wire us your 
intentions at our expense.' ïo which telegram they received on August 17, 
1914, the following reply from E. A. Beaman dated at Providence, E. I., on 
August 17, 1914: 'Will immediately consult directors in Chicago and infoi-m 

)Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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you of their décision.* Upon Information and belief that the retum day of 
the subpœna In bankmptcy Is August 18th, and the time for answer wlll ex- 
pire on Sunday, August 2Sd, or upon tlie followiug Monday, tlie 24111 ; that 
your interveners hâve had no further word from the said Beaman, or from 
any of the directors or officers of the said company. Upon information and 
belief that the said officers and directors of said company are or elaim to be 
by far the largest creditors thereof , clalming to own ail of the obligations out- 
standing against it, with the exception of about $15,000, and that they are 
not therefore dlslnterested représentatives of said company and its stoek- 
holders. Upon information and belief that it is the désire of said officers and 
directors of said company to depress the value of the property of said company 
and to discrédit the same. In order that they may themselves purchase said 
property for a small fraction of ita actual value and for a small fraction of 
the value which they themselves believe the said properties to possess, there- 
by obtainlng complète ownership and control thereof, and dlvesting thèse in- 
terveners and stockholders of said company simllarly sltuated of their in- 
terest in said property without paying them anything therefor, and deprlving 
them of ail rights of rédemption given them and said company by the state 
statute. Your interveners further allège upon information and belief that 
there is in the treasury of said company a large amount of treasury stock, 
which was placed in the treasury in order that it might be sold, and the pro- 
ceeds thereof devoted to the payment of the debts of said company, and for 
the development of said property, but that the directors and officers of said 
company hâve made no effort, or Insufficient efforts, for the sale thereof. 
Upon the contrary, thèse interveners allège upon information and belief that 
the officers and directors and other stockholders of said company, who hâve 
made or clalm to hâve made advances to the company for which they allège 
the company Is novf indebted to them, agreed to accept in payment of sueh 
advances the treasury stock of the company, but that they hâve wrongfully 
omitted or refused so to do for the purpose of creating a large indebtedness 
against said company, which indebtedness forms the basls of the présent bank- 
ruptcy proceeding; that said officers and directors hâve willfully neglected 
and still willfully neglect to levy any assessment upon the capital stock of 
said company for the purpose of meeting the just obligations thereof; that 
ail of said acts and omissions on the parts of the officers and directors of said 
company, including the présent proceeding in bankruptcy, hâve been for the 
purpose and with the intent on their part of depredatlng the value of the 
properties of said company. In order that they may purchase the same for 
themselves and for those Interested with them at less than their real value, 
and vrithout affording the company or its stockholders the period of rédemp- 
tion provided by the state laws of South Dakota." 

After the signatures to the answer by the petitioners hereln the followlng 
certiflcate appears: "Subscrlbed and swom to before me this 22d day of 
August, 1914. Geo. D. Ore, Notary Public. [Notarial Seal.]" 

The motion for leave to Intervene was denied by the court, and the answer 
strlcken from the files of the court, upon the ground that It had been filed 
without leave. 

One Seth W. Ford, a judgment créditer of the Mining Company, also asked 
leave to intervene and file an answer denying the Insolvency of the Mining 
Company, which was denied ; but, as Mr. Ford Is not a party to thls proceed- 
ing, the action of the court denying him leave to intervene is not before us. 

Ogden & Ogden and Martin & Mason, ail of Deadwood, S. D., for 
petitioners. 

M. Marso, of Chicago, 111., for respondents. 

Before ADAM S, Circuit Judge, and TRIEBER and REED. Dis- 
trict Judges. 

TRIEBER, District Judge (after stating the facts as above). [1] 
On behalf of the respondents it is claimed that a pétition to revise 
cannct be maintained in this action, but that the proper remedy was by 
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appeal. The ground upon which this claim is based is that an adjudica- 
tion in bankruptcy can only be reviewed upon appeal. Section 2Sal, 
Bankruptcy Act. But this is not a proceeding to review the adjudi- 
cation, but the action of the District Court refusing to permit the peti- 
tioners to intervene for the purpose of making a défense, the officers of 
the corporation fraudulently refusing to do so. Section 24b of the 
Bankruptcy Act gives the Circuit Courts of Appeal jurisdiction to re- 
vise in matter of law the proceedings of courts of bankruptcy. We 
are of the opinion that an order of the bankruptcy court, granting or 
refusing to grant leave to a party to intervene for the purpose of con- 
testing the grounds upon which an adjudication in an involuntary bank- 
ruptcy proceeding is sought, may be reviewed by the Circuit Court 
of Appeals on a pétition to revise. This is clearly a proceeding in 
bankruptcy, as distinguished from a controversy arising in bankruptcy 
proceedings. A very able opinion on the distinction between proceed- 
ing in bankruptcy and controversies arising in bankruptcy proceed- 
ings will be found in Thompson v. Mauzy, 174 Fed. 611, 98 G. G. A. 
457 (4th et.). 

[2] The only cases in which an appeal can be taken in bankruptcy 
proceedings are those mentioned in section 25a of the Bankruptcy Act. 
Morehouse v. Pacific Hardware Co., 177 Fed. 337, 100 C. C. A. 647. 
This pétition does not state any facts which brings it within either of 
the three causes mentioned there. 

[3] The objection that the vérification is insufficient is too technical 
and cannot be sustained. The answer was signed by the petitioners 
and, as certified by the notary public, they swore to it bef ore him. This 
is ail that is necessary. The pétition for leave to intervene states : 

"Tliat the sald company has flled no answer or appeared in connection with 
the said bankruptcy proceedings, and that your petitioners claim an interest 
as stockholders in sald company, and pray leave. to contest said pétition In 
bankruptcy and deny the insolvency of the said company, and to submit the 
question of the solvency thereof to a jury, as more fully appears by the an- 
nexed proposed answer, which is hereby made a part of this pétition." 

The allégations in the proposed answer are set out in the state- 
ment of facts herein and need not be repeated. The pétition to inter- 
vene was not heard until January 9, 1915, and was then denied by the 
court. On the same day the petitioners filed a motion for leave to 
amend the proposed answer and intervention "by alleging in greater 
détail and with certainty the facts constituting f raud on the part of the 
directors and of the corporation in failing to défend against the péti- 
tion in bankruptcy herein, and in filing an answer in behalf of the al- 
leged bankrupt admitting its insolvency and consenting to its being 
adjudged a bankrupt" which was by the court denied. The answer on 
behalf of the corporation was filcd on September 1, 1914, but entered 
nunc pro tune as of August 21, 1914. It contained an admission of ail 
the allégations of the pétition for the involuntary proceeding and a 
consent that it be adjudicated a bankrupt. 

[4] Bankruptcy proceedings are in the nature of proceedings in 
equity, and bankruptcy courts administer the law according to the 
spirit of equity. Bardes v. Hawarden Bank, 178 U. S. 524, 535, 20 
Sup. Ct. 1000, 44 L. Ed. 1175; Lockman v. Lang, 132 Fed. 1, 6, 65 



728 225 FEDERAL HBPOETEB 

C. C. A. 621 ; Id, 128 Fed. 279, 62 C. C. A. 550, 555 ; In re Broadway 
Savings Trust Co., 152 Fed. 152, 81 C. C. A. 58. 

[5] That stockholders of a corporation may, in equity, either sue 
for or défend on behalf of the corporation, if the directors fraudulent- 
ly fail to do so, or where they are the benefîciaries of the action, is a 
well-recognized principle of equity jurisprudence. Hawes v. Oakland, 
104 U. S. 450, 26 L. Ed. 827; Bronson v. La Crosse R. Co., 2 Wall. 
283, 17 L. Ed. 725; In re Swofford Brothers D. G. Co. (D. C.) 180 
Fed. 549, 553. 

[6-8] Equity rule 27, formerly 94 (198 Fed. xxv, 115 C. C. A. xxv), 
which requires certain preliminary steps to be taken by the stockholder 
before bringing his suit, will be dispensed with when the interests of 
the directors are antagonistic to those of the corporation, where this 
fact is shown by the pleadings. Delaware & Hudson Co. v. Albany 
& Susquehanna R. R. Co., 213 U. S. 435, 29 Sup. Ct. 540, 53 L. Ed. 
862. The allégations in the pétition for leave to intervene, and the 
proposed answer made a part thereof, clearly show such a condition 
of afïairs as to justify stockholders to intervene and défend on behalf 
of the corporation, when the directors, charged with the protection of 
the corporate property, are adversely interested, and not only refuse 
to défend, but confess judgment, as is alleged in the proposed answer, 
and as is shown by the record to hâve been done. If the allégations in 
the proposed answer were not spécifie enough in charging f raud against 
the directors, a motion to make niore spécifie would hâve been proper. 
But, in any event, when the pétition for leave to intervene was denied 
upon that ground it was the duty of the court to permit an amend- 
ment when requested by the parties. It is well settled that in equity 
proceedings the parties are aatitled to a reasonable time to amend their 
pleadings. A refusai to grant such leave is error. Files v. Brown, 124 
Fed. 133, 142, 59 C. C. A. 403, 412; In re Broadway Savings Trust 
Company, supra. 

The pétition to revise is granted, and the order of the District Court, 
denying leave to petitioners to intervene and leave to amend the pro- 
posed answer, will be set aside, and the District Court directed to pro- 
ceed in conformity with the vïews set forth in this opinion. 



SPRING VALLEY WATER CO. v. CITY AND COUNTY OF SAN FRAK- 

CISOO et al. 

(Circuit Court of Appeals, NInth Circuit August 23, 1915.) 

Nos. 2543, 2547-2559. 

L Taxation <S=987 — Peopebtt Subject to Taxation— Pkopebtt in Posses- 
sion OF COUBT— "ReCEIVKB." 

Where, In sults by a water eompany to enjôla the enforcement of wa- 
ter rates fixed by county supervisors, preliminary liijunctions were issued 
on condition that the eompany sbould deposlt in banl^s the différence 
between the rates fixed and those actually collected, to remain untll the 
final outcome of the litlgatlon, and the water eompany made the deposlts 
directed, the deposlts were taxable under Pol. Code Cal. § 3647, provldlng 
that money In litlgatlon in possession of the court or a receiver must be 

<S=3For other cases eee same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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assessed and the taxes pald thereon under the direction of the court, for 
the banks reeeiving the deposits were receivers; a "recelver" belng an 
indiffèrent person between the parties, appointed by the court to receive 
property pending suit, and to hold possession and dispose of the same aa 
the court may direct 

[Ed. Note. — For other cases, see Taxation, Cent Dig. $ 177; Dec. Dig. 
®=>87. 

For other définitions, see Words and Phrases, First and Second Séries, 
Recelver.] 

2. Receivers <ê=>153 — Direction to Pat Taxes. 

Where assessments on money in the possession of banks as receivers 
of the court were regular, the court could direct the banks to pay the 
taxes. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §§ 276, 277 ; Dec. 
Dig. <S=>153.] 

3. Taxation <S=>420 — Assessilents— Validitt. 

Where the records of the court and the accounts kept by différent 
banks, reeeiving 4eposits pending suits pursuant to order of the court, 
showed the particular funds involved and to what suits they are refer- 
able, error In assessments golng to a misdescrlption of the funds, or to 
an unwarranted commingling thereof, by the taxlng offlcers, dld not ren- 
der the assessments invalid, for the question as to what part of the funds 
was referable to a given suit was a mère matter of account and détail 
for the court offlcers. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 711, 712, 715, 
717-719; Dec. Dig. ©=s420.] 

i. Receivers <S=:5l51 — Assessments— Enforcement—Obdebs of Cottet. 

Where the records of the court and the accounts kept by depositorles, 
reeeiving money pursuant to order of court in pending suits, showed the 
particular funds involved in each suit, orders of the court directing pay- 
ment of the taxes were not erroneous, beeause they did not specify what 
amounts should be paid out of the moneys on deposit In each suit. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 269-271; Dec. 
Dîg. <S=151.] 
6. Taxation iS=»418— AssESSirENTs— Validitst. 

Where money was deposited with a bank under order of court In a 
pending suit, an assessment of the money was not vitlated beeause It was 
assessed to the bank as recelver. ' 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 707-710; Dec. 
Dig. <|t=418.] 

6. Taxation <S=126 — Banks— Constittjtional Provisions. 

An assessment on deposits in a bank, made pursuant to order of court 
In pending suits, is not an assessment agaiust the bank or Its shares or 
other property, within Const Cal. art. 13, § 14, providlng for the taxation 
of the stock of banks, but Is an assessment against funds in the hands 
of the bank, acting as recelver. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 228, 229; Dec. 
Dig. <®=»126. 

Taxation of bank deposits, see note to Pyle v. Brenneman, 60 C. C. A. 
413.] 

Appeal f rom the District Court of the United States for the Second 
Division of the Northern District of California; WilUam C. Van 
Fleet, Judge. 

iSuits by the Spring Valley Water Company against the City and 
County of San Francisco and another. From orders directing de- 
positories to pay taxes levied thereon, plaintiflf appeals. Affirmed. 

©z=>Por other caaes see same topic &. KEY-NUMBER In ali Key-Numbered Digesta & Indexes 
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In June, 1908, the appellant, as complalnant, instituted a suit In the court 
below against the city and county of San Francisco and the board of supervis- 
era thereof, to enjoin the enf orcement, during the years 1908-09, of certain 
water rates flxed by the board. The cause was numbered 14735. Similar 
suits wlth référence to the rates for subseciuent fiscal years were' thereafter 
instituted in 1909, 1910, 1911, 1912, and 1913. Thèse causes are numbered re- 
spectively 14892, 15131, 15344, 15569, and 26. In suits numbered 14735, 155C9, 
and 26 preliminary injunctions were issued upon condition that complainant 
should deposit in some bank or banks, to be agreed upon by the parties, the 
différence between the rates flxed by the municipal authorities and those 
actually collected by complainant; such excess to continue on deposit until 
final outcome of the suits. It was further provided that such deposits should 
be subject to the order of the court, and should be pald out only on the 
checks of a spécial master, countersigned by a fédéral judge. A spécial 
master was appointed, and directed to ascertain and report the amounts 
collected from each indlvldual consumer. Subsequently the Mercantile Trust 
Company, of San Francisco, was deslgnated as a deposltory for the impound- 
ed moneys, the order directing that such deposits be carried under an ac- 
count entitled "Spring Valley Water Company — Spécial Account," and sub- 
ject to the order of the court, as previously declared. In suits numbered 
14892 and 15131 the procédure was the same, with the exception that com- 
plainant proceeded to deposit the moneys with the Mercantile Trust Company 
without any spécifie order deslgnating the depository. In suit numbered 15344 
the restrainlng order made no provision for impounding the excess moneys, 
but It was subsequently stipulated that, so long as the order continued in 
force, the moneys collected should be deposlted wlth the Mercantile Trust 
Company, and should be repaid as the final disposition of the cause might 
requlre. In this case a deputy clerk of the court was appointed spécial master. 
Deposits were made from time to tlme in pursuance of the order of the 
court. Subsequently portions of the amounts deposlted were transferred, 
also by direction of the court, from time to time to other depositories, namely, 
Wells Fargo Nevada National Bank of San Francisco, Mercantile National 
Bank of San Francisco, the Crocker National Bank of San Francisco, Bank 
of California, National Association, Union Trust Company of San Francisco, 
and the Anglo and London Paris National Bank. The moneys found on de- 
posit in each of thèse depositories on the flrst Monday of March, 1913, and 
the first Monday of March, 1914, were assessed for those years. In each 
assessment the designated bank or depository was described as "receivep of 
impounded moneys," and further as "receiver or depository under order of 
court of the impounded moneys in equity suits numbered 14275, 14735, 14892, 
15131, 15569, 15344, and 26, District Court of the United States, whereln the 
Spring Valley Water Company is plaintiff and City and County of San 
Francisco et al., défendants." On motion, the court directed the depositories 
to pay the taxes levled. There are 14 of thèse orders, and an appeal is 
prosecuted from each order. The appeals on the doeket hère are numbered 
2543 and 2547 to 2559, inclusive. Each of the banks acting as a depository 
has paid the 1 per cent, tax assessed against it for the fiscal years 1913-14 
and 1914^15, under the provisions of article 13, § 14, of the Constitution of 
the State of California. 

Edward J. McCutchen and A, Crawford Greene, both of San 
Francisco, Cal., for appellant. 

Percy V. Long, City Atty., and Robert M. Searls, Asst. City Atty., 
both of San Francisco, Cal., for appeUees. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] It is urged that there was no légal authority for the assessments, 
or for making them in the manner in which they were made. Reliance 
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is placed by the respondent upon section 3647 of the Political Code of 
California, under which it is claimed the assessments were regularly 
and rightf ully made, which reads as follows : 

"Money and property in litigation in possession of a county treasurer, of 
a court, county clerk, or receiver, must be ass«sse<î to such treasurer, clerk, 
or receiver, and the taxes be paid tliereon under the direction of the court." 

The question turns largely upon whether the banks in which the 
moneys were directed to be deposited were receivers within the mean- 
ing o£ the section of the statute just quoted. The Suprême Court of 
the United States has defined a receiver thus : 

"A receiver is an indiffèrent person between parties, appointed by the court 
to receive the rents, issues, or profits of land, or other thlng in question in 
thls court, pending the suit, where it does not seem reasonable to the court 
that either party should do it" Booth v. Clark, 17 How. 322, 331, 15 L. Ed. 
164. 

In Atlantic Trust Co. v. Chapman, 208 U. S. 360, 371, 28 Sup, Ct. 
406, 409, 52 L. Ed. 528, 13 Ann. Cas. 1155, the court continues: 

"He is an officer of the court; his appointment Is provisional. He is ap- 
pointed in behalf of ail parties, and not of the complainant or of the défend- 
ant only. He is appointed for the beneflt of ail parties who may establish 
rights in the cause. The money in his hands is in custodia legis for whoever 
can make out a title to it. Delaney v. Mansfleld, 1 Hogan, 234. It is the 
court itself vehieh has the care of the property in dispute. The receiver is 
but the créature of the court ; he has no powers except such as are conf erred 
upon him by the order of his appointment and the course and practice of 
the court." 

A comprehensive définition is to be found in 34 Cyc. 15 : 

"A receiver is an indiffèrent person between the parties, appointed by the 
court, and on behalf of ail parties, and not of the complainant or défendant 
only, to receive and hold the thing or property in litigation, pending the suit, 
to receive the rents, issues, or profits of land, or other thing In question, to 
receive rents or other Income, and to pay ascertained outgoings, when It 
does not seem reasonable to the court that either party should hold it, to hold 
possession and control of property which is the subject-matter of litigation, 
and to dispose of the same or deliver it to such person or persons as may be 
directed by the court. He Is sald to be the arm and the hand of the court, 
a part of the machinery of the court, by which the righta of parties are 
protected." 

Now, the direction of the statute, so far as it could hâve application 
hère, is that money in litigation in possession of a court must be 
assessed to the receiver. The money impovmded constitutes the very 
essence of the controversy. It is the very thing about which the 
parties are not agreed respecting title and right of possession ; hence 
the suit, and hence the litigation to détermine their rights respecting it. 
The money, therefore, may be properly said to be in litigation. Fur- 
ther, it is also in possession of the court. It is recited that one of the 
conditions of the preliminary injunction is that the complainant should 
deposit the money in some bank or banks to be agreed upon by the 
parties, to continue on deposit until the final outcome of the action. 
And it was fwrther provided that the deposit — that is, the moneyr-* 
should be sùbject to the ordeir of thé court, and should be paid oiit 
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only on checks drawn by a spécial master and countersigned, by a féd- 
éral judge. The spécial master is an of&cer of the court. Could the 
money be any more completely under the control, and therefore in 
the possession, of the court? The answer is obvious. 

Now, what was the office and function of the banks? It was to 
hold the money subject to the order of the court. Such is the express 
provision of the injunctive process. The court has seized the money in 
the first instance through its injunctive process, has taken it away f rom 
the parties and possessed itself thereof, and has ordered it put in the 
banks, as custodians, to abide its orders. Thus it would seem, not 
only that the funds are in custodia legis, but that the banks themselves 
hâve become receivers of the funds. By whose authority did they 
become such receivers? Not by the authority of the parties, though 
with their consent, but by the authority of the court. This makes 
them receivers of the court, and there can be no other reasonable so- 
lution of the problem. Whether they be called depositories, or re- 
ceivers, or what not, their légal position is that of receivers of money 
or funds in the possession of the court. 

[2] The banks were primarily assessed as receivers of impounded 
moneys. Later a correction was made whereby they were designated 
as "receiver or depository under order of court of the impounded 
moneys in equity suits," giving the numbers of the suits, the court in 
which they were pending, and their titles. The banks being receivers 
of the court, the money on deposit with them under the^order and 
direction of the court was properly assessable to them as such receivers, 
and the assessments, we think, were regular, and legally made. The 
assessments being regular, the court was authorized to direct the re- 
ceivers to pay the taxes levied. Los Angeles v. Los Angeles Citv 
Water Ce, 137 Cal. 699, 70 Pac. 770. 

As it pertains to actions numbered 14892, 15131, and 15344, the 
money was potentially in the possession of the court, and the receivers 
of such moneys were properly assessable on them. 

[3] Another objection to the validity of the assessments is that the 
description is of "impounded moneys in equity suits numbered 14275, 
14735, 14S92, 15131, 15569, 15344, and 26," while, as a matter of fact, 
no moneys whatever were ever impounded in suit No. 14275, and 
none in suit No. 26, assessed for the year 1913-14, and, further, that 
the différent funds pertaining to each suit were not separately assessed. 

The first part of the objection goes td a misdescription of the funds, 
and the last to an alleged unwarranted commingling thereof by the 
taxing officers. But this relates to a matter of détail only, as the 
records of the court and the accounts kept by the différent depositories, 
we assume, will show the particular funds involved and to what suits 
they are referable, so that there need be no confusion on that score. 
The assessment is really of a fund in custodia legis to the receiver, an 
officer of the court, and the question as to what portion of the fund 
is referable to a given suit is a mère matter of account and détail for 
the court officers, and not for the assessor and the taxing officers. The 
fund is chargeable with the tax, and the depository is entitled to crédit 
for it when paid. When the ownership is determined and settled. 
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the distribution of the fund, diminished by the amount of the tax, 
will follow, into whosesoever hands it may finally go. 

[4] This is décisive of a kindred objection, namely, that: 

"The orders of the court • • • were erroneous, in that they dlrected 
that one sum should be pald by each bank on account of the tax assessed for 
each year, and did not specify or détermine what amounts should be paid 
ont of the moneys on deposit in each respective action." 

The point made is. but illustrative of the distinction we draw re- 
specting the détail of accounting as applied to the fund assessed, and 
the officers upon whom the duty pertaining thereto devolves. The 
court's orders follow the assessments, and are not a part of them. In- 
dependently thereof, the court's orders can create no confusion, as 
the records of the court and the accounts of the depositories will 
undoubtedly show the particular moneys involved in each proceeding. 

[5] Still another objection, which seems persuasive at first blush, is 
that, in the case of tlae Mercantile Trust Company, the moneys on 
deposit were assessed to the Mercantile National Bank, as receiver, 
etc., an error attributable to the bank in reporting to the assessor the 
name of the depository having custody of the funds. But we think, 
considering that it was the fund that was assessable to the receiver, an 
officer of the court having its custody, the error was clérical, rather 
than substantial, and did not vitiate the assessment. 

[6] It is another contention of appellant that, as it is provided rela- 
tive to banks that there shall be levied upon the shares of the capital 
stock of such institutions an annual tax payable to the state of 1 per 
centum upon the value thereof, which tax shall be in lieu of ail other 
taxes and licenses — state, county, and municipal — upon such shares 
of stock and upon the property of such banks, with certain exceptions 
not material hère (citing article 13, § 14, of the Constitution of Cal- 
ifornia), there was no authority for assessment of thèse moneys in the 
hands of the bank. 

The plain answer to this is that the assessment hère was not against 
the bank, or its shares of stock, or other property of the bank, but 
against funds in the hands of a receiver of the court, the bank acting 
as such receiver. Indeed, the assessment against the funds does not 
afïect the bank in any way, either to increase or to diminish its bur- 
dens under the taxing laws, and is not in the least inimical to the 
clause of the Constitution cited. 

The orders of the court appealed from will therefore be affirmed, 
with costs in each case to the appellees. 
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PENNSYL VANIA STEEL CO. et al. v. NEW YORK CITX BT. CO. et aL 

(flve cases). 

SECOND AVE. E. CO. V. EOBINSON. 

(Circuit Court of Appeals, Second Circuit July 2, 1915.) 

No. 317. 

1. Eailroads ®==>206 — Eeceivees — Appointment — Vacation. 

An order appointing the recelvers of a raiiroad company to be re- 
ceivers in a foreclosure suit under a mortgage given by such. company 
does not vacate tlie original appointment of the receivers. 

[Ed. Note.~For other cases, see Eallroads, Cent Dig. §§ 676-682; Dec. 
Dig. <S=j206.] 

2. Eailboads <@=»208 — Leases — Tbhmination. 

Where the receivers of a leased raiiroad do not pay the stipulated rent 
therefor, the lessor may ask the court that they retura the property 
leased. 

[Ed. Note.— For other cases, see Eallroads, Cent Dig. §§ 685-691 ; Dec. 
Dig. <&=5208.] 

3. Stkbet Railroads <©=549 — ^Leases — Tebmination or Lease — Eettjen of 

PbOPERTT DEPRECIATION. 

Where a lease of raiiroad property was terminated and the property 
returned to the lessor, it was error for a spécial master to detemlne the 
value of motors and cars by flxing their cost price and deducting 5 per 
cent, for 10 years from such price, where the average âge of such motors 
was 6 and not 10 years, and the déduction for dépréciation should hâve 
been made each year on the depreciated value, and not on the original 
priée. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 125, 
126; Dec. Dig. ®=»49.] 

Appeal from the District Court of the United iStates for the South- 
ern District of New York. 

John W. Griggs, of New York City, for appellants. 

Masten & Nichols, of New York City (Arthur H. Masten and Wil- 
liam M. Chadbourne, both of New York City, of counsel), for receiver 
of Metropolitan St. Ry. Co. 

B. S. Catchings, of New York City, for the tort creditors. 

Strong & Mellen, of New York City, for Second Ave. R. Co. 

Before COXE, WARD, and ROGÈRS, Circuit Judges. 

WARD, Circuit Judge. This is an appeal by the Second Avenue , 
Raiiroad Company and George W. Ivinch, its receiver, from an order 
of Judge Lacombe, dated April 27, 1915 confirming the revised report 
of W. L. Tumer as spécial master, and has been for the convenience 
of counsel divided into two proceedings called: 

(1) The Use and Occupation Proceeding. 

(2) The Motors Proceeding. 

1. Use and Occupation Proceeding. 

February 1, 1897, the Metropolitan Street Railway Company exe- 
•cuted a mortgage to the Guaranty Trust Company as trustée to secure 

<S=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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the payment of bonds aggregating $12,500,000. January 14, 1898, 
the Second Avenue Railroad Company leased its property to the 
Metropolitan Company. March 21, 1902, the Metropolitan Company 
executed a mortgage to the Morton Trust Company as trustée, which 
covered the foregoing lease, to secure payment of bonds aggregating 
$16,604,000. February 14, 1902, the Metropolitan Company leased ail 
its property to the New York City Railway Company for 999 years 
from April 1, 1902. September 24, 1907, Adrian H. Joline and Douglas 
Robinson were appointed receivers of the New York City Railway 
Company, and October 1, 1907, the receivership was extended to the 
property of the Metropolitan Street Railway Company, its lessor. 
November 19, 1907, the same persons were appointed receivers in a 
suit to foreclose the mortgage of the Metropolitan Company to the 
Morton Trust Company. March 17, 1908, the same persons were ap- 
pointed receivers in a suit to foreclose the mortgage of the Metro- 
politan Company to the Guaranty Trust Company. 

[1] In this long and complicated proceeding it is impossible for 
the spécial master, the District Court, or this court to keep in mind 
every claim, order, and décision that has been made. Hence there 
may arise from time to time inconsistencies of expression of which 
it is easy to make too much. The paramount intention, however, to 
administer the property of thèse insolvent companies primarily for the 
benefit of the public by maintaining the opération of the system, and 
secondarily for preserving the interests of ail concerned in accordance 
with their respective rights and priorities is unmistakable. The order 
appointing the original receivers to be receivers in the f oreclosure suit 
under the mortgage to the Morton Trust Company did not vacate the 
original appointment, and we do not think that after November 19, 
1907, they operated, as the appellants contend, for the exclusive ben- 
efit of the mortgagee. 

When we held in the Termination of Lease Proceeding, 198 Fed. 725, 
117 C. C. A. 503, and in Penna. Steel Co. v. New York City Railway 
Co., 216 Fed. 463, 132 C. C. A. 518, that in receivership cases the 
lessor of a subsidiary line could demand of the court the retum of 
its property in case of default in payment of the stipulated rent, but 
that so long as it permitted receivers who had not adopted the lease to 
operate they did so for its benefit and at its risk, we were speaking 
generally and following Park v. New York, Lake Erie & Western 
R. R. Co. (C. C.) 57 Fed. 799, New York, Penna. & Ohio R. R. Co. 
V. New York, L. E. & W. R. R. Co. (C. C.) 58 Fed. 268, Quincy, etc., 
R. R. Co. V. Humphreys, 145 U. iS. 82, 12 Sup. Ct. 787, 36 L. Ed. 632, 
and U. S. Trust Co. v. Wabash, etc., R. R. Co., 150 U. S. 287, 14 Sup. 
Ct. 86, 37 L. Ed. 1085. 

The appellants seek to distinguish the présent case from the Wabash, 
but like it the receivership was not under a bill to foreclose a mort- 
gage, but at the suit of a gênerai creditor, seeking to préserve the 
transportation System of the insolvent railway companies for the ben- 
efit of the public and of ail parties in interest. While the corporation 
did itself not file the bill, it consented to the relief prayed for, which 
consent had the same effect as did the bringing of the suit by the cor- 
poration in the Wabash Case. We cannot agrée that there is any 
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material différence between this case and the Wabash Cases. Nor do 
we think that there is any inconsistency between the Wabash Cases 
and the earlier case of Sunflower Co. v. Wilson, 142 U. 9. 313, 12 
Sup. Ct. 235, 35 L. Ed. 1025, so much relied upon by the appellants. 
In it the net eamings involved was unpaid freight owed by the Sun- 
flower Company to the receivers of the Railroad Company more than 
sufficient to pay the stipulated rent of cars due by the Railroad Com- 
pany to the Sunflower Company. The court held that the Sunflower 
Company, lessor, need pay to the receivers only the balance over the 
amount due to it for rent of the cars. In other words, the receivers 
of the Railroad Company must pay the stipulated rent, and, having 
done so, were entitled to recover the surplus due to them for freight. 
Substantially the opération was for net eamings up to the amount of 
the rent. Read in connection with the facts of the case, the décision 
is inapplicable to the case in hand or to the subséquent décisions of 
the Suprême Court in the Wabash Case. 

[2] If receivers do not pay the stipulated rent of a leased road, 
the lessor may ask the court that they return it, and in view of this 
fact a receiver who bas not adopted the lease, but wishes to remain 
in possession, may prefer to pay as the value of the use and occupation 
a sum equal to the stipulated rent, though under no greater duty than 
to pay the net eamings of opération, The gênerai rule is, of course, 
subject to such and other exceptions. We had not in mind a case like 
the one under considération, where receivers, having paid to the lessor, 
not net earnings, but a sum equal to the stipulated rent, subsequently 
finding this to be more than the net earnings, had asked to hâve such 
payments treated only as on account. The question referred to the 
spécial master was: 

"What amounts, if any, the New York City receivers and the Metropolitan 
receivers should pay over to the Second Avenue receiver and the Second Ave- 
nue Company on account of net Ineome from the opération of the property of 
the Second Avenue Railroad Company, after deducting ail proper charges 
against such net mcome." 

The rent payable under the lease to the Second Avenue Company 
was 9 per cent, on its capital stock, consisting of 18,620 shares, of the 
par value of $100 each, together with ail taxes, assessments, and 
charges lawfully imposed on the demised premises. The receivers, 
though not adopting the lease, no doubt to prevent any réclamation by 
the lessor, did pay the Second Avenue Company sums equal to the 
stipulated rent at the due dates as f ollows : 

Oct 31, 1907. Six months' In terest on gênerai Consolidated mortgage 

bonds of Second Avenue Company $ 32,000 

Nov. 29, 1907. Quarterly rental on stock of Second Avenue Company 41,895 
Dec. 31, 1907. Six months' Intérest on debenture bonds of Second 

Avenue Company 2,225 

Jan. 28, 1908. . Six months' intérest on flrst Consolidated mortgage 

bonds of Second Avenue Company 140,775 

Feb. 28, 1908. Quarterly rental on stock of Second Avenue Company 41,895 
Apr. 29, 1008. Six months' Intérest on gênerai Consolidated mortgage 

bonds of Second Avenue Company 32,000 

Total .....$290,790 



PENNSTLVANIA STEEL CO. V. NEW YORK CTTT ET. CO. 737 

They also paid the spécial franchise tax for 1907, amounting to 
$36,756.98. 

May 31st the first change in this course of business took place, when 
the receivers declined to pay the moneys necessary to make up the 
full amount due for that quarter. After some ineffectuai negotiation 
the Guaranty Trust Company brought suit in the state court to fore- 
close a mortgage of the Second Avenue Company to it as trustée, dated 
January 20, 1898, to secure payment of its first Consolidated mortgage 
bonds, amounting to $5,631,000. October 9th George W. Linch, hav- 
ing been appointed receiver in the foreclosure suit, demanded the 
return of the prçmises, and the receivers surrendered the same to him 
at midnight between November 12th and 13th. 

The spécial master held that the receivers, having voluntarily paid 
sums equal to the stipulated rent down to the quarter beginning March 
1, 1908, could not recover the same, but on and after that date were 
liable only for net earnings. On the other hand, the judge of the 
District Court held that they operated for net earnings only during 
the whole period frbm September 24, 1907, to November 13, 1908, 
and directed the spécial master to state an account, charging them 
with gross earnings and crediting them with expenses of opération 
during that period. So long as the Second Avenue Company was re- 
ceiving sums equal to the stipulated rent, it naturally would not, and 
indeed could not, demand a return of its premises. We think the con- 
clusion of the judge of the District Court unfair to the Second Avenue 
Company, because it cannot restore the status quo of the date oii 
September 24, 1907, and give the company the option of asking for 
the return of its property from the receivers in case they operated for 
net earnings only. As they did actually pay the sum of $32,000 May 
1, 1908, on account of the quarter's rent ending May 31st, we think 
the master should hâve gone further than he did, and hâve held that 
the receivers were to be charged with pet earnings only frpm Jurre 1 
to Nûvember 13, 1908. The account may be restated on this principle. 

2. The Motors Proceeding'. 

The questions to be considered in this proceeding were referred by 
the District Court to the spécial master as foUows : 

(1) "Whether the Metropolitan» receivers are under obligation to dellver to 
the Second Avenue receiver other motors' and connections than those attached 
to the said 275 cars at the time of their dèlivery, and, If so, on what terms 
said motors and connections should be delîvered, or the value thereof should 
be aecounted for, by the said Metropolitan receivers?" 

(7) "Wliat are the rights. If any, of the receiver of the New XorJs City 
Eailway Company and of the Metropolitan receivers by reason of moneys 
expended subéequent to their appointment in pùtting the First Avenue Line of 
the Second Avenue Company between 59tli street and 125th street In fit 
condition to run, and by reftson of their expenditure of other moneys In and 
about the property of the Second Avenue Company?" 

This is not, as counsel for appellants contend, a case of conversion 
by the receivers of the G. E. 57 motors, or one for punitive damages. 
October 9, 1908, Linch, the f eceiver of ' the Second Avenue Company, 
lïled his pétition for a return of the property. On the same day the 
receivers of the Metropolitan Company filed their answer, in which 
225 F.— 47 
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they admitted liability to retum, among other things, 275 double 
truck Brill cars equipped with G. E. 1000 motors, as set forth in 
Schedule D. November 5th the court entered an order directing the 
receiver to turn over, among other things : 

"(3) The electrlc cars, 275 In number, deseribed In Scbedule D annexed to 
sald answer. Said cars are to be accepted by the second Avenue receiver as 
constitutlng ail the cars purchased wlth tlie funds of the Second Avenue as 
set forth in paragraph 7 of the pétition herein, except as hereinafter pro- 
vlded." 

On this State ofi facts, we thinlc the receivers were justified in re- 
moving the G. E. 57 motors, and in holding them until the rights of 
both parties in respect to them had been determined. This must hâve 
been the understanding of the parties. The resuit bas unfortunately 
been very prejudicial to the Second Avenue Company. 

[3] Before the master proof was offered of the value of the G. E. 
57 motors as of November 12-13, 1908, when they were removed 
by the receivers of the Metropolitan Company — first, by the usual cal- 
culation of deducting an annual percentage for dépréciation; second, 
by proof of what such motors were worth in the market. In his first 
feport the master fixed their value by relying especially on a calcu- 
lation of dépréciation for 10 years' use. Upon exceptions the judge 
of the District Court directed him to fix their value as of September 
24, 1907, when they went into the possession of the receivers. There- 
upon the master reported that the motors were put on the cars be- 
tween 1900 and 1902, and that their value as of September 24, 1907, 
■was $156,750. This value, as we understand it, was arrived at by 
fixing their cost price at $570 each ànd deducting 5 per cent, for 10 
years f fom the original price. But thê average âge of the motors in 
September, 1907, was 6 years, and not 10 years, and the déduction 
for dépréciation should liave been made each year on the depreciated 
value, and not upon the original price. 

There can be in the nature of things no market value for second- 
hand articles, because there is no standard for fixing their condition. 
At ail events, there was no évidence in this case of market value of 
the G. E. 57 motors in September, 1907. Therefore, notwithstanding 
that both parties seem to abandon it; we think the proper way of ar- 
riving at the value of the motors is to fix their original price at $570 
each and deduct the usual percentage of 5 per cent, for dépréciation 
each year f rom the depreciated value for 6 years. The order of the 
court below may be modified to express the value in this way. 

The Second Avenue lease contained the following provision as to 
the retum of personal property in case the lease should become inop- 
erative: ,. 

"The party of the second part also covenants and agrées that It vpill at the 
terminatlou of this lease, ût when for any cause it may cease to be operative, 
transfer, deliver, and retum to the party of the first part in good condition 
the horses; hamesses, cars, tools, implements, machlnery, equipments stable, 
equlpments, office fumlture and flxtures, and ail property of every kind leased 
to and used by the party of the second part In the maintenance and opération 
of the railroad and railroads af oresaid, except that which is hereby absolutely 
transferred, or whlch bas passed f rom existence by death or destruction, and 
shall also deliver the substltutes, incréments, and additions provided or made 
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by the party of the second part ; and the substltutes for the property Im- 
possible to dèliver by reason of deatb or destruction shall be equal In value to 
that for which they are substltuted. * • * " 

We agrée with Judge Lacombe that the Second Avenue Company 
was not entitled to hâve both the gênerai G. E. 57 motors and the G. 
E. 1000 motors, but only the G. E, 57 motors, and must.account for 
the value of the G. E. 1000 motors dèlivered to it by the receivers of 
the Metropolitan Company. They did not add thèse G. E. 57 motors 
to the property of the company, but substituted them for the G. E. 
1000 motors, which had proved insufficient for the double truck cars, 
and used the latter throughout the system generall^. 

The receivers of the Metropolitan Company expended on the Second 
Avenue line, to keep it a going concem, $290,179.70, as foUows: 

(1) To complète the electrlflcatlon of the Fïrst Avenue line which is 

a part of the Second Avenue property $173,682.43 

iZ) Remodeling of the First Avenue section of the 96th street car 

bouse after the fire ^ 84,110.48 

'3) Clearing away the débris of the car house 32,386.79 

Total .,.....$290,179.70 

Thèse expenditures were necessary for the primary purpose of 
keeping the system in a condition to perform its duty to the public and 
were a permanent betterment of the property of the Second Avenue 
Company. 

The décision in the Breach of Eease Proceeding, 216 Fed. 463-466, 
132 C. C. A. 518, was betweèn lessor and lessee, and does not apply 
to the receivers, who did not adopt and are not bound by the lease. 

The ninth conclusion oflaw of therevised report of the spécial mas- 
ter, as modified by the first article of the order appealed from, must 
be further modified by calculating the value of the G. E. 57 motors 
in the way hereinbefore directed. With this modification, ând the 
modification relating to the net earnings, the order is affirmed. 



WATKINS SALT CO. v. MULKET et aL 

(Orcult Court of Appeals, Second Circuit June 8, 1915.) 

Na 254. 

1. AppEAL AND Ereoe iS=>232 — Objections in Lowee Coubt— Evidence. 

Where défendant, on plaintifC's restlng after Introducing paroi évidence 
of a contract, moved for a nonsult on thé grounds that the paroi agree- 
ment wais merged in a subséquent wrltten contract and that the oral 
contract vlolated the statute of frands, and the motion was' denied, and 
at the close of the case renewed the motion on the same grounds, and it 
was agaln denied, défendant sufflciently objeeted to the admission of the 
paroi évidence to entitle him to a review on wrlt of error f rom a judg- 
ment for plaintiff. 

[Ed. Note. — For othér' cases, see Appeal and Bj-ror, Cent. DIg. §§ 1351, 
1368, 1426, 14.30, 1431; Dec. Dig. ®=»23a] 

(2=>For other cases see aame topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexw 
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2. CoNTEACTs ®=9248—MEEaEB— Question fob Ooubt. i 

Whether a written contract expresses the agreemeat of tne parties, eo 
that a prior paroi agreement is merged therein, is for the court. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § il40; Dec. 
Dig. ®=»24:8. 

Merger of contracts, see note to Rièdmger v. Diamond Match Co., 60 0. 
C. A. e.] 

3. Evidence <S=5593 — Sutticiency— BvidenCk ÏMPEOPEfiLT Admitted. 

A verdict wliieh bas for its basis paroi testtmony varying a written 
contrâet eannot stand. 

[Ed. Note. — For oiher cases, see Evidence, Cent Dig. § 2430 ; Dec. Dig. 
<S=593.] 

4. Evidence ®=5419 — Paeol Evidence— Written Conteacts— Considération. 

, The rule that paroi évidence is admissible to explain or amplify the con- 
sidération recited in a v?ritten contract does not permit proof of an oral 
agreement Imposing an affirmative obligation on one of the parties, of 
which there is no indication in the written contract. 

[Ed. Note.— For other cases, see Evicfeuce, Cent Dig. §| 1912-1928 ; Dec. 
Dig. <S=5>419.] 

5. COEPOEATIONS ®=3406 POWBKS OP OFFIOBSS. 

An agreement by the président of a manufacturing corporation to ad- 
yance money in aid of the reorganization of another manufacturing cor- 
■ poration, to operate and conduct the affiairs of the reorganized corpora- 
tion, and to tum over stock of the reorganized corporation to persons put- 
, ting up,as security the stock of an independent corporation, Is not within 
theimplied authority of the président, and a resolution of the board of 
dirédtors of his corporation, ratifylng a proposition submitted by the 
président to a bohdholders' commltteè of the corporation to be reorganized, 
which authorizes the président to conclude the transaction, does not con- 
fer authority on the président to make a contract to tum over any part 
of the stock of the reorganized corporation. 

[Ed. Note. — For,other cases, see Corporations, Cent. Dig. §§ 1611-1614; 
Dec. Dig. <gi>406. 

Âuthôtlty of président of corporation to contract in its behalf, see note 
to Marqusee v. Hartford Fire Ins. Co., 119 C. C. A. 256.] 

6. CoEPOBATioNS ®=>386 — Contracts — Ratification — Ultra Viees Con- 

TKAOTS. . 

A corporation cannot ratify an jjltra vires contract 

[Ed. Note. — For other casi-s, kccV Corporations, Cent. Dig. §§ 1554, 1535 ; 
Dec. Dig. €=>386.] 

7. CoEPoRATioNs <®=j42e — CoNTBACTs— Ratification. 

The ratitlcation by a corporation of a written contract made by ita 
président is not a ratification of a prior paroi agreement not embodied in 
the written agreement, nor communlcated In any way to the directors of 
the corporation, for there can be no ratification of that ol which the rati- 
fylng body bas no knowledge. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §S 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dig. €=:=426.] 

8. CoKPORATioNs ©=3428 — Conteacts— Ratification. 

Where the président of a corporation made a written contract which 
by its express terms was made subjept to the approval of the board of 
directors, and made anotber written contract relating thereto which was 
ratlfiad, and made an unauthorlzed oral agreement affecting the subject- 
matter of the two contracts, of which there was no mention or sugges- 
tion in the written contracts, his knowledge of the oral agreement could 
not be imputed to the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §5 1748-1761 : 
Dec. Dig. ®=sj428.] 



®=jFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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9. Corporations €=428 — Actions op Officers— Asstimption ov Knowledge 
OF Matters Known to Officees. 

A corporation cannot in ail cases t>e assnmed to hâve knowledge of ail 
mattèi's known to Its président relating to the business of the corporation. 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1748-1761 ; 
Dec. Dig. <S=428.] 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause cornes hère on writ of error to review a judgment entered 
upon the verdict of a jury in favor of the plaintiffs below for the sum 
of $32,627.50. 

The Watkins Sait Company Is a corporation created, organlzed, and exlsting 
under the laws of the state of Delaware, but is engaged in business in the 
State of New York, and haa its principal office and place of business at Wat- 
kins, in the county of Schuyler and state of New York. Warren W. Olute is 
a résident of Watkins, Schuyler county, N. Y., and is président of the Wat- 
kins Sait Company. The défendants, who were plaintiffs in the action below 
and will be hereinafter referred to as plaintiffs, are dtizens and Inhabitanta 
of the state of Miehigan. The plaintiffs in this court, who were défendants 
in the court below, will be hereinafter referred to as défendants. On the trial 
below, and at the close of the case, the complaint was dismlssed as agalnst 
Warren W. Clute, there being In the opinion of the court a laek of évidence 
as against him. 

Hubbdl, Taylor, Goodwin & Moser, of Rochester, N. Y. (John G. 
Milburn, of New Yorlî City, and Clarence P. Moser, of Rochester, N. 
Y., of counsel), for plaintifï in error. 

Gibbons & Pottle, of Buffalo, N. Y. (Frank Gibbons, of Buffalo, N. 
Y., and H. A. Lockwood, of New York City, of counsel), for défend- 
ants in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
action was brought to recover damages arising out of an alleged breach 
of contract to dehver to plaintiffs a certain amount of the capital stock 
of a reorganized sait company, natned the Détroit Rock Sait Company. 
It appears that the Détroit Sait Company, a corporation existing under 
the laws of Miehigan, was manufacturing sait from brine obtained 
f rom wells on its premises ; but the company was not operating to ad- 
vantage and had given a mortgage on ail the property it owned, the 
mortgage running to the Security Trust Company as trustée, a Miehigan 
corporation having its office at Détroit. The mortgage was given to 
secure the payment of bonds issued by the Détroit Sait Company in 
the amount of $1,000,000. The company was also indebted to divers 
persons upon notes and open accounts in the amount of $325,000. A 
suit had been instituted to foreclose the mortgage, as the Détroit 
Sait Company was in default, and the Security Trust Company 
had been appointed receiver to take and hold possession of ail the 
property during the pendency of the suit to foreclose the mortgage. 
After the foreclosure suit Was begun the holders of the bonds secured by 
the mortgage appointed a committee of nine and authorized it to take 
ail proceedings deemed necessary or proper to protect the interests of 

e=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



T£î 225 FEDERAL REPORTER 

the bondholders, încluding the power to purchase or cause to be pur- 
chased in behalf of the committee the property of the Détroit Sait 
Company, and to reorganize that company or to organize another cor- 
poration for the purpose of taking over and operating the property 
of the Détroit Company. 

The bondholders' committee had certain negotiations with the Wat- 
kins Sait Company, défendant herein, who was represented by its prés- 
ident, Warren W. Clute. As a resuit of the negotiations with the 
bondholders' committee, and of the separate negotiations which took 
place between the plaintiffs and the Watkins Sait Company, the latter 
company on June 12, 1912, submitted in writing to the bondholders' 
committee a plan of reorganization of the Détroit Sait Company. The 
plan proposed was that the bondholders' committee should proceed with 
the pending foreclosure proceedings, bid in the property, organize a 
new company, issue $1,000,000 first mortgage bonds payable in 20 
years, $1,500,000 of common stock, and $219,000 of preferred stock, 
and that the committee, with the new bonds and the preferred stock, 
should cause to be paid and canceled ail of the old bonds, use $325,000 
of the common stock to pay the outstanding indebtedness, and then 
turn over the balance of the common stock to the Watkins Sait Com- 
pany as its property. The Watkins Sait Company on its part was to 
make an advance not to exceed $100,000, out of which was to be paid 
the cost of the receivership, existing liens, expenses of foreclosure 
aJid of the bondholders' committee, the expenses of forming the new 
company, etc. The proposai was accepted by the bondholders and was 
fully performed. 

On August 2, 1912, another written agreement relating to the reor- 
ganization of the Détroit Sait Company was made. This agreement 
was not with the bondholders' committee, but with the plaintiffs herein 
on the one side and the Watkins Sait Company on the other. The 
agreement recites that in considération of the advancements made and 
tQ be made by the Watkins Sait Company towards the reorganization 
of the Détroit Sait Company, at the request of and for the benefit of 
the parties of the first part, the parties of the first part bave agreed to 
pledge as collatéral security for such advancements the entire capital 
stock of the Détroit & Western Railroad Company. It further recites 
that the stock is deposited "as collatéral security for the repayment to 
the party of the second part of ail moneys now or hereafter advanced 
by it for or on account of the reorganization" of the Détroit Sait Com- 
pany. It gives the party of the second part "a lien for ail advance- 
ments heretofore or hereafter made, not exceeding" $100,000, and 
gives it also the right to sell the deposited stock at public or private 
sale and without notice of time and place of sale. It contains other 
provisions which it is unnecessary to set forth. In explanation of this 
agreement of August 2d it is to be said that the plaintiffs, "the party 
of the first part," were stockholders in the Détroit Sait Company, and 
that one of them, Jennings, was a member of the bondholders' comi- 
mittee and its secretary, and took a very active part in inducing the 
président of the Watkins Sait Company to submit to the bondholders' 
committee the proposai already referred to of June 12th, and that the 
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promise of Jennings that this stock should be deposited as collatéral in 
the manner specified in the writing of August 2d had been made prior 
to June 12th, and was one of the considérations which led the prési- 
dent of the Watkins Sait Company to submit the proposai of the latter 
date. The plaintiffs owned ail the stock of the Détroit & Western 
Railroad Company. That railroad was a very small aflfair. The Com- 
pany owned two cars and an engine and two miles of track. It was 
located in Détroit, and connected the Wabash Railroad with the Michi- 
gan Central Railroad. It was built ta carry sait from the mines to the 
railroads a.nd to bring coal from the railroads to the mines. Without 
the opération of the mines the railroad was practically valueless. It 
was worth between $50,000 and $70,000. Jennings testified that he 
had ail his fortune invested in the mine and the railroad and that his 
last dollar was involved in the reorganization of the sait company. 

The agreements of June 12th and of August 2d are of value hère as 
a part oi the history of this transaction. The right of action which 
the plaintifïs assert does not grow out of either of the two written con- 
tracts to which référence has been made. It grows out of an alleged 
oral agreement which the plaintiffs assert they made with Warren W. 
Clute as the président of the Watkins Sait Company, and which they 
claim created an obligation on the part of that company to surrender 
to them 49 per cent, of the stock issued by the Détroit Rock S'ait Com- 
pany, less the amount it was agreed should be paid to unsecured credi- 
tors of the Détroit Sait Company. It is conceded that, if such an agree- 
ment was ever made, it rested in paroi, and that it was made prior to 
June 12th, when the fîrst of the two written contracts above mentioned 
was adopted. The court below admitted paroi testimony to prove the 
existence of such an oral agreement. The défendant insists that the 
évidence was inadmissible, and under the circumstances of the case 
insufficient to support the judgment which the plaintiffs obtained. It 
claims that the written contracts must be conclusively presumed to con- 
tain the whole of the engagement of the parties, and that the written 
contracts cannot be altered, added to, or varied by oral évidence. The 
plaintiffs, while conceding the gênerai rule to be as défendant states 
it, nevertheless assert that the rule is inapplicable to the circumstances 
of this case. 

[1,2] The plaintiffs insist that, as the oral évidence was received 
without objection, the question as to its admissibility cannot be raised 
in this court, and that the paroi agreement must be taken as established 
by the verdict of the jury. It appears, however, that when plaintiffs 
rested the défendant moved for a nonsuit on the ground, among others, 
that the alleged oral contract, if any, and ail conversations in référ- 
ence to it, were merged in the writing of August 2, 1912, and also on 
the ground that the oral contract violated the statute of f rauds, because 
it was art agreement for the sale of personal property of the value of 
more than $50. The motion was denied. 

Whether the written contract of August 2, 1912, expressed the terms 
of the agreement was a question for the court, and should not hâve 
been submitted to the jury. Seitz v. Brewer's Refrigerating Co., 141 
U. S. 510, 517, 12 Sup. et. 46, 47, 35 h. Ed. 83;^ (iggi). And in the 
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case cited the Suprême Court, through Chief Justice Fuller, stated the 
law as f ollows : 

"Undflïibtedly the existence of a separate oral agreement as to any matter 
on wUIch a written contract la silent, and which Is not Inconsistent with ita 
ternïs,- may be. proven by paroi, if under the clrcumstances of the particular 
case It may properly be Inferred that the parties did not intend the written 
paper to be a complète and final statement of the whole of the transaction 
between them. But such an agreement must not only be collatéral, but must 
relate to a subject distinct from that to which the written contract applles; 
that Is, it must not be so closely connected wlth the principal transaction as to 
form part and parcel of it And when the writing Itself upon Its face Is couch- 
ed in such terma as tmport a complète légal ohligatlon, wlthout any uncer- 
talnty ;as to the objeet or extent of the engagement, it is conelusively presumed 
that thè whole engagement of the parties, and tlie estent and the manner of 
their undertaklng, were reduced to wiritlng. Greenl. Ev. § 275." 

At the close of the case and on the same grounds the court was asked 
to direct a verdict for the défendant, which was refused. In view of 
thèse facts there is no substance in the argument that the oral agree- 
ment was received in évidence without objection. Loomis v. N. Y. C. 
& H. R. Co., 203 N. Y. 359, 367, 96 N. E. 748, Ann. Cas. 1913A, 928 
(1911). 

[3] The agreement as to the stock of the reorganized company, if 
any such agreement was actually made, and we express no opinion 
as to whether it was or not, was so closely connected with the trans- 
fer of the stock of the Détroit & Western Railroad Company, that 
it cannot properly be regarded as relating "to a subject distinct from 
that to which the written contract applies." To admit proof of an 
agreement to turn over the stock of the reorganized company in case 
the railroad stock was deposited as collatéral would be to add an- 
other term to the written contract contrary to the welUsettled and 
salutary rule governing such cases. And no verdict can be permitted 
to stand which has it» only basis: in paroi testimony which should never 
hâve been admitted. 

[4] Counsel forplaintifïs seek to justify the admission of the évi- 
dence upon the^plea that thé paroi contract really constituted a part of 
the consideratrod of the written agreement of August 2, 1912, and 
that the matter of considération is always open to inquiry by paroi and 
Capable of oral proof as to just what it may be. It is true that for 
some purposes paroi évidence can be introduced to explain or ampli f y 
the considération recited in a written contract; but this exception t;o 
the gênerai rule does not permit proof of an oral agreement for the 
purpose of impbsing an affirmative obligation on one of the parties of 
which there is no indication or suggestion in the written contract. If 
that were to bé permitted on the theory of an inquiry into the consid- 
ération of the contract, the rule respecting the finality of written con- 
tracts would obviously be abrogated. This was clearly stated in Howe 
V. Walker, 4 Gray (Mass.) 318 (1855), when the court said: 

"Nor can you, under the guise of provlng by imrol the considération of a 
written contract, add to or take from the other provisions of the written in- 
strument. This would practically dispense * * * with that sound rule 
of the common law which flnds in the written contract the exclusive and cou- 
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clusi^e évidence of the intent and agreement of the parties, and will not suf- 
fer sucli written contraet to be varied or alïected by any contemporaneous paroi 
agreement." 

[5] There is, however, another reason why it is impossible that the 
plaintiflfs should succeed in their action. The oral agreement upon 
which they rely was made by them, if their testimony is true, with the 
président of the Watkins Sait Company. The agreement was of an 
unusual and extraordinary character. It may even hâve been ultra 
vires in its character, although we do not find it necessary to consider 
that phase of the subject. It was an agreement by a manufacturing 
corporation to advance money in aid of the reorganization of another 
manufacturing corporation and to op^rate and conduct the affairs of 
the reorganized company. It was agreed by way of inducement and 
to secure the money advanced that the stock of an independent com- 
pany should be put up as security, and that in return stock in the reor- 
ganized company of the par value of $410,000 should be turned over to 
thèse plaintifïs as their absolute property. Certainly it is not within 
the implied authority of the président of a corporation to enter into 
any such agreement. We hâve searched the record in vain for the pur- 
pose of finding that the board of directors of the Watkins Sait Com- 
pany ever expressly authorized its président to make any such agree- 
ment as to the stock of the reorganized company. The resoKition of 
the board of directors adopted on June 20, 1912, which ratified the 
proposition submitted by the président to the bondholders' committee, 
and which authorized the président "to conclude the transaction as 
outlinéd in such proposition," certainly conferred no such authority, 
for the proposition as outlinéd made no allusion, even the most remote, 
to the turning over of the stock or any part of the stock to thèse 
plaintiffs. Moreover, the contraet that he was authorized under that 
resolution to consummate was the contraet with the bondholders' com- 
mittee, and cannot possibly be construed as conferring authority upon 
him to enter into a contraet with other parties and upon a subject not 
submitted to the directors. . 

[6, 7] It is also plain to us that the Watkins Sait Company cannot 
be held subsequently to hâve ratified the unauthorized contraet. If 
the contraet was ultra vires and beyond the powers of the corporation 
to authorize, it would be beyond the powers of the corporation 
to ratify. But, waiving that, there is no évidence in this record of any 
ratification of the alleged oral agreement, the written contraet of 
August 2, 1912, does not appear to hâve been adopted by any spécifie 
resolution of the directors. That contraet was ratified by the board 
on November 12, 1912, when it adopted a resolution authorizing the 
président, Mr. Clute, to sell "as he may see fit, and for such prices and 
upon such terms as he may see fit," the stock of the reorganized Dé- 
troit Sait Company and ail collaterals pledged therewith. But this 
ratification of the contraet of August 2d surely cannot be construed 
as extending beyond the contents of that contraet. The ratification 
of the written contraet bearing date of August 2d cannot by any process 
of légal reasoning be understood as a ratification of the oral agreement 
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of June 12th not embodied in the written agreement and nçver com- 
municated m any way to the directors. There can never bé ratification 
of that of which the ratifying body has no knowledge. 

[8] But we are told that as the président of the Watkins Sait Com- 
pany, who is alleged to hâve made this oral contract, knew of it, it 
must be assumed that his board of directors had knowledge of it. The 
proposition stated in détail is this : That when the président of a cor- 
poration makes a written contract which by its express terms is made 
subject to the approval of its board of directors, and makes another 
written contract related thereto which is ratified, and makes an unau- 
thorized oral agreement afïecting the subject-matter of those con tracts, 
of which there is no indication, suggestion, or mention in the written 
contracts, his knowledge of the oral agreement is to be imputed to the 
Company. We find ourselves unable to assent to the proposition. 
There is no évidence in the record to show that the président ever 
communicated the alleged oral agreement to the board, and when de- 
fendant at the trial ofïered évidence to show that it had never been in 
any way brought to the board's attention, it was excluded. 

[9] A corporation cannot in ail cases be assumed to bave knowledge 
of ail matters known to the président relating to the business of the 
corporation. Whether such assumption can be indulged seems to turn 
largely on the particular facts of each case. Cook on Corporations, 
vol. 3, § 727, p. 2588. 

But no one should seriously con tend that if a président of a corpora- 
tion makes an imauthorized contract, which, if valid, would affect the 
rights of his corporation, his knowledge of the transaction is to be 
imputed to the corporation, or that it is to be presumed, in the absence 
of any évidence to the contrary, that he communicated his unauthor- 
ized act to his board of directors. The mère statement of the proposi- 
tion, it seems to us, carries its réfutation upon its face. If that were 
the law, then, as notice to the corporation would begin from the time 
the unauthorized contract was made, six months thereafter, although 
the directors had no actual knowledge of its existence, the contract 
would become valid and binding, not having been disaffirmed by the 
board. We say six months, because the Suprême Court has held that, 
uniess a board of directors dissents within a reasonable time after it 
has notice of an unauthorized contract made by its président, it is pre- 
sumed to bave ratified his contract, if the contract is within the cor- 
porate powers, and that a delay of six months in the disaffirmance after 
knowledge of his act is an unreasonable delay. Indianapolis Rolling 
Mill V. St. Louis, Fort Scott & Wichita Railroad Co., 120 U. S., 256, 7 
Sup. Ct. 542, 30 L. Ed. 639 (1886). "After knowledge of his act" can 
only mean after actual knowledge of his act. But the ruling of the 
court below means that the président does not need to communicate 
the facts, that it may be presumed that he has done so, and that the 
presumption is conclusive and cannot be rebutted. No other inference 
from the ruling is possible, as the District Court declined to allow évi- 
dence to be introduced to show that the président never communicated 
the oral contract to his directors. 
Judgment reversed". 
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THE TITANIC. 

In re OCBANIC STEAM NAV. CO., Limited. 

(Circuit Court of Appeals, Second Circuit. June 4, 1915.) 

Shippino ®=»209 — Peoceedings roB Limitation of Liabilitï — Witedrawai. 
OF Claim. 

A damage clalmant, In a proceedlng in admiralty by a shlpowner for 
limitation of liabûity, although restralned by the usual injunctlon in 
such cases from brlnglng action on Ms claim in anotber court, may as 
matter of right withdraw his claim, on payment of costs incurred by 
reason of hls entry into the case, and it is immaterial to the court what 
future action he may contemplate. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 646-655, 659, 
661, 662 ; Dec. Dig. ©=>209.] 

Lacombe, Circuit Judge, dlssenting in part. 

On application for a writ of prohibition on the part of the petî- 
tioner prohibiting Judge Mayer from entering orders withdrawing 
claims and permitting suits to be brought in England. 

Burlingham, Montgomery & Beecher, of New York City, for peti- 
tioner. 

James AUison Kelly, of New York City, for claimant Futrelle. 

Hunt, Hill & Betts, of New York City (Frederick M. Brown, Geo. 
Whitefield Betts, Jr., and Francis H. Kinnicutt, ail of New York 
City, of counsel), for Gilbert M. Tucker, Jr. 

Culver & Whittlesey, of New York City, for Hilda M. Lacon. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. , 

COXE, Circuit Judge. Three claimants ask permission to with- 
draw the claims filed by them in this.proceeding. Judge Mayer bas 
indicated his intention to permit this to be done and the présent pro- 
ceeding seeks an order prohibiting such action. Substantially the same; 
questions are involved in each claim, but, in the view which we take 
of the law, it will be only necessary to consider the claim of Hilda 
Mary Lacon, which présents the question f reed from unnecessary com- 
plications. 

Hilda Mary Lacon is a British subject residing at Halifax, Nova 
Scotia. Her claim is for $3,464 for loss of baggage and personal 
effects. It was filed November 28, 1913. It is asserted that the object 
of the claimant is to get permission to prosecute her suit in England. 
This may be true, but whether true or not is, in our view, immaterial. 
The motion is that the claimant hâve permission to withdraw her 
claim in the District Court. We do not see that she is called upon to 
state her reason for this motion, but it is easy to inf er that her reason, 
as well as that of the other claimants, is that she is satisfied that she 
can get no adéquate redress in the courts of the United States. If 
she has the right, her reason for asserting her right is immaterial. 
The rule is, we think, practicîilly imiversal that, where a suit at law 

^=>For other cases aee same topic t KEY-NUMBER in ail Key-Number<td Dige»U & Indexes 
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is commenced for damages and the défendant interposes no counter- 
claim and seeks no affirmative relief, the plaintiff may discontinue the 
action at any time on payment of costs. A défendant who opposes 
such a motion on the ground that the plaintiff contemplâtes beginning 
a new action against him in some other jurisdiction will probably hâve 
some difficulty in convincing the court of the soundness of his con- 
tention. The; plaintiff concludes that he does not wish to continue 
the suit, he pays the défendant ail the costs which hâve accrued and 
discontinues it; is there any doubt as to his right to do so? If not, 
what possible bearing has his future course upon his présent right ? 
The court cannot refuse to recognize an existing right becaûse of some 
occurrence which may take place in the future. 

Conceding, for the arguments sake, that the court is justified in 
considering the future, is it conceivable that any court will compel 
him, in invitum, to remain în its jurisdiction because he thinks he 
can obtain more complète justice elsewhere? We think not. The only 
question for the District Court was — Hâve thèse parties a right, on pay- 
ing costs, to withdraw their claims? : IJaving decided that they hâve that 
ri^ht, the action of the claimants in the future is no concern of the 
court. If they décide to bring new suits or proceedings it is for the court 
in which the claims are presented to pass upon their validity and upon 
any plea in. abatement or in bar which may be interposed. The ques- 
tion in ail of thèse caséà relates to the présent. Hâve the claimants a 
right to withdraw their claims? If they hâve, there is an end of 
the présent controversy. What they do with their claims hereafter is 
immateria:l. In short, the District Court cannot retain jurisdiction for 
the reasoh ^that if it releases the claimants they may get relief in 
some other tribunal. 

Of course the f acts differ in the three cases under considération, but 
we deem it uhnecessary to discuss thèse différences, because the cases 
are alike in the fundamental proposition that in each the claimant 
wishes to withdraw. Whether he be called claimant or défendant 
in the limited liability proceeding is immaterial. Having corne into this 
jurisdiction, the claimants ' should pay the costs incurred by reason 
of their entry. Having donc so they are at liberty to withdraw and 
bring any action or proceeding they please so far as the District Court 
is concerned. There canhot be two actions pending at the same time 
and so long as the claimants remain in this jurisdiction the injuilction 
binds them. When they hâve Withdrawn they are as free from it 
for ail purposes as if they neveir had been parties. 

We do not think the action of thé Oceanic Steam Navigation Com- 
pany in fiUng the pétition foi* limitation places thèse claimants in the 
position of défendants and therefôre in a position where they cannot 
vyithdraw their claim. Eacts; not théories, should, détermine the issue, 
àîid, as we hâve shoA*ft, thé fact is that the claimants are endeavoring 
to collect of ■ the Oceanic Company damages sustàined by reàson of 
its alleged négligence. On that issue they hold the affirmative and, 
^h'q_matter what name may be given them, are éntitled to withdraw 
the claims if they see fit to do so. . 
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We hâve not passed upon the question whether or not a writ of 
prohibition is the proper remedy, for the reason that both parties seem 
to désire a prompt détermination of the issue.' 

We think the proposed orders should be amended by, providing that 
in each case the daim may be withdrawn on payment of taxable costs, 
and that the motion for the writ of prohibition should be denied. 

LACOMBE, Circuit Judge. I concur in the conclusion reached 
because I think the orders about to be entered in the District Court 
would-be appealable; therefore no writ of prohibition should issue, 
even if this court had the power to issue such writ. On other points 
set forth in the opinion I do not concur. 

The statute providing for limited liability and the rules made in 
conformity therewith give to the American owner of an American 
vessel, sunk as the Titanic was, the right to compel ail claimants rési- 
dent hère and ail claimants résident elsewhere, but who hâve brought 
their claims into any American court, to come into the statutory pro- 
cçeding. Such owner is entitled under the statute and the rules to 
an injunction to protect that right. The sort of injunction which is 
issued to protect thât right is well settled by long established practice. 

The Suprême Court has nbw held that the British owner of a 
British vessel simila,rly lost, who has a résidence and ' property hère 
which may be reached by attachment, has the right to avail of the 
provisions of this statute; indeed it has further held that .in a proceed- 
ing Under such statute initiated by the British owner the conditions 
to be complied with to provide a corpus shall be silch as the Atnerican, 
not the British, statute provides. So much îsi.the settled law of thîs 
case. That being so, I do not see how in the ca.se of the British owner 
who is availing of this ^statute, any more than in the case of an 
American owner, the District Court can properly do otherwise than 
issue the injunction in its usual form, the form well recognized and 
applied in countless cases initiated since the statute was passed, or can 
properly modify that injunction to the owner's préjudice or make ex- 
ceptions in the one case, whiqh it would not make in the other. 

As to what is the scope of the injunction authorized and issued under 
the statute and rules — whether it be far-reaching or narrow — rthat is 
a c^uestion, touching which opinions may differ. That being so, the 
question should be disposed of directly not indirectly; the person 
who thinks it should be construed narrowly may act on that assump- 
tion, and upon proceeding to hold him in contempt the question of 
construction will be settled, finally perhaps by the Suprême Court. 
But if, upon the theory that it should be narrowly construed, the 
judge who issues it should modify its usual tertns so as to secure such 
a construction, the petson who is entitled to it is deprived of his right 
to a relief given by statute, should the court of last resort hold, it may 
be in some other case, that the statute conteisiplated the îsBuance^ of a 
"broad injunétion. " ' ,:■ ■■■■'. . ; 

Recording merely this divergence fi;'Om thè yi^ws expressçd by the 
niajority of the court, I co.ncùjr ia tbè conclusion to^ di^ appUcaiion 
for writ of prohibition. ,,Tr 
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BBLIi V. BLESSING. 

In re PACIFIC MOTOR CAR CD. 

(Circuit Court of Appeals, Nintli Circuit August 2S, 1915.) 

No. 2488. 

1. Bankbuptct <S=j43 — Corporations — Voluntaky Pétition in Bankruptct 

— AUTHOBIZATION — SurFICIENOT. 

An authorizatlon to a corporation to file its voluntary pétition In 
bankruptcy, glven by Its board of directors, a member of wMch prac- 
tieally owned ail the stock, Is sufflclent, notWltlist9.nding Clv. Code Cal. 
§ S61a, prohiblting any asslgnment of the business, franchise, and prop- 
erty of a corporation, unless wlth the consent of the stockholders there- 
of holding at least two-thlrds of the stock. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 38; Dec. 
Dig. ®=43.] 

2. Bankeuptct <S=943 — Voluktaby Pétition in Banketjptct bt Coepoea- 

tion-^Stattttis. 

A corporation, not a municipal, rallroad, Insurance, or banklng cor- 
poration, has, under Bankr. Act July 1, 1898, c. 541, § 4a, 30 Stat 547 
(Comp. St. 1913, § 9588), the same privilège of becoming a voluntary 
! bankrupt as an Indlvldual, and Its pétition therefor need only show that 
, ; it owes debts,which It is unable, jto pay In fuU, and that It Is wlUing to 
surrender Its property for the benefit of Its credltors ; and a resolution 
of the board of directors, authorlzlng the flllng of a voluntary pétition, 
need not authorlze. In conformlty tvith section 3, subd. 5 (Comp. St. 1913, 
§ 9587), an admission tn vrritlng oh the part of the Corporation of Its 
Inabllity to pay Its debts and Its wllUngness to be adjudged a bankrupt 
on tbat ground, ajUd a resolution authorlzlng its cashler, tjreasurer, and 
bookkeeper to prqsecute In the ûame of the corporation a pétition In 
bankruptcy to final dîscharge Is "sufflclent to authorlze the corporation to 
proceed as a voluntary bankrupt to obtaln Its discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 38 ; Dec. 
Dig. (S=j43.] ^ 

3. Bankeuptcy ®=»4 — ^Voluntaby Bànkbuptct — Avoiding Attachmbnts — 

Effeot. -,!-.■ 

ïhe Bankruptcy Act recognlzes the right of a bankrupt to make a vol- 
untary assignaient of his property to avoid attachments thereon, and 
thus secure an equal distribution of hls property among ail hIs credltors. 
[Ed. Note. — For Other cases, sefe Bankruptcy, Cent. Dlg. §§3, 4; Dec. 
Dig. ig=s>4.] 

i '■ 
Pétition for Révision of Proceedîngs of the District Court of the 
United States for the First Division of the Northern District of Cal- 
if omia, in Bankruptcy; M. T. Dooling, Judge. 

In the matter of the Pacific Motor Car Company, bankrupt. Péti- 
tion by Teresa Bell against Charles B. Blessing, as trustée in bank- 
ruptcy of the Pacific Motor Car Company, to vacate the adjudication 
of bankruptcy. From a judgment dismissing the pétition, on sustain- 
ing a demurrer thereto, Teresa Bell pétitions for revision. Affirmed. 

On May 15, 1914, the Pacific Motor Car Company, a corporation, flled its 
voluntary pétition In bankruptcy. It Is alleged by the pétition, among other 
tbings, that petltloner Is not a municipal, rallroad, Insurance, or banklng cor- 
iwratlon; that Its pétition is flled pursuant to a résolution of the board of 
directors of sald corporation at a meeting held the 12th of May, 1914; that 

(ffissFor other cases see same topic & KEY-NUMBBR In ail Key-Nùmbered Dlgests & Indexes 
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the corporation owes debts, whlch It Is unable to pay In full; and that It Is 
wllling to surrender ail Its property for the beneflt of Its creditors, and dé- 
sires ta obtaln the beneflt of the aets of Côngress relating to bankruptcy. 
Based upon the pétition, the order of adjudication followed on May 20, 1914. 
On Augnst 11, 1914, Teresa Bell filed in the bankruptcy court a pétition pray- 
Ing a vacation of the adjudication and for gênerai relief. The pétition, among 
other things, sets forth a copy of the resolution of the board of directors of 
the bankrupt, and ayers that the resolution was adopted at a spécial meeting 
of the board in pursuance of the written consent of three of such directors; 
that by an act of the I^egislature of the state of Califomla relating to In- 
solvent debtors It is provided that no discharge shall be granted to any 
corporation from Its debts; that one S. A. Moss is the owner of ail the 
capital stock of the bankrupt; that he bas permitted certain Individuals, 
namely, W. 6. Davis, John Ralph Wilson, W. L. Bradbury, and G. L. Hewea 
each to hold one share of such stock in order to quallfy tUem to act as direc- 
tors ; that two of such individuals reslgned as directors, and that after Febru- 
ary 24, 1914, only the other two of them acted In that capacity; that after 
January 1, 1014, Moss eonducted and carrled on the business under the name 
of the bankrupt, during ail of whlch time the persons holding but one share 
of the capital stock were In fact the agents and employés of Moss; that 
Moss is and bas been at ail times mentloned solvent and well able to pay ail 
the debts contracted in the name of the bankrupt; that the bankrupt kept 
no by-ïaws nor journal of Its meetings of directors, nor record of Its business 
transactions, as required by the laws of Califomla; and that sald Moss, con- 
trivlng and Intending to defraud petltloner by havlng her attachment dissolv- 
ed, caused the sald proceeding in bankruptcy to be instituted. To this péti- 
tion a demurrer was Interposed, which was sustalned, and the pétition dls- 
missed, and the order and judgment of the court In that regard are made the 
basis of revlew In this court 

T. Z. Blakeman, of San Francisco, Cal., for petitioner. 
Heller, Powers & Ehrman and Reuben G. Hunt, ail of San Francisco, 
Cal., for respondent. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Three points are advanced against the regularity and legality of the 
adjudication: 

(1) That the bankruptcy proceedings were not authorized by the 
requisite stockholders of the corporation. 

(2) That the resolution of the board of directors does not meet the 
requirements of section 3, subd. 5, of the Bankruptcy Act. 

(3) That S. A. Moss, being the owner of ail the stock, and conduct- 
ing the business of the corporation as his own, caused the proceedings 
in bankruptcy to be instituted to hinder, delay, and defraud the peti- 
tioner, by having her attachment dissolved. . 

[ 1 ] The first point is predicated upon a statute of Califomia which 
inhibits any sale, assignment, transfer, or conveyance of the business, 
franchise, and property, as a wholp, of any corporation of the state, 
unless with the consent of the stockholders thereof holding of record 
at least two-thirds of the issued capital stock of the concem. Sec- 
tion 361a, Civil Code of California. We think a sufficient answer 
thereto is that the law looks through mère form to the substance of 
things; and when it is disclosed, as it is by the petitioner's pétition, 
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that S. A. Moss is practiçally the ownef of the entire capital stock 
of the bankrupt corporation, and that authority was given by the board 
of directors, of which Moss is one, for making the assignaient in 
bankruptcy, it would seem that a mère formai meeting of the stock- 
holders, and a recording of their assent as such to the assignment, 
could add nothing to thè authority given by the directors. In either 
event, the entire stock practiçally is represented through , Moss, and 
whether he recorded his consent to the assignment as a stockholder 
or as a director could make no practical différence. We know that 
the holders of more than two-thirds of the capital stock hâve given 
their consent to the assignment, and this, for ail practical purposes, is 
sufScient. 

[2] The second point is based upon the idea that the resolution of 
the board of directors should havé authorized, in strict conformity 
with section 3, subd. 5, an adm,issi;on ,in writing on the part 
of the corporation bankrupt of its inability to pay its debts, and its 
willingness to be adjudged a bankrupt on that ground, as it is insisted 
that that is the only authority by statute for adjudication upon a volun- 
tary pétition. Section 4a of the Bankruptcy Act provides that: 

"Any person, except a municipal, raliroad, Insurance or banking corporation, 
.shall be èntltled to the benefits of tbls act as a voluntary bankrupt." 

This extends to a corporation of the kind of the présent bankrupt 
the same privilège of becoming a voluntary bankrupt as to an indi- 
vidual, and there exists no good reaçon why it may not become such 
a bankrupt in the same way. It is only necessary for such a petitioner, 
praying adjudication, that he show that he owes debts which he is 
unable to pay in full, and that he is willing to surrender his property 
for the benefit of his creditors. Hughes, Fed. Procédure (2d Ed.) 
99, 100. The allégation or admission is practiçally the same in either 
event, but the procédure is différent. , In the one C;^se, the admission 
constitutes an act of bankruptcy, and the creditors, basing their péti- 
tion upon the act, proceed as if the 'case were one of involuntary 
bankruptcy ; while, in the other, the action is purely voluntary, and 
the bankrupt proceeds on his own motion and initiative. Now, the 
resolution of the board of directors clearly authorized the cashier, 
treasurer, and bookkeeper to prosecute in, the name of the corporation 
a pétition in bankruptcy to final discharge, which vya's amply sufficient 
to authorize the bankrupt to proceed as a voluntary bankrupt to ob- 
tain a discharge f rom its debts in the bankruptcy court. The sec- 
ond contention is therefore not maintainable. 

[3] Answering the third point, it is only necessary to say that the 
Bankruptcy Act recognizes the right oî the bankrupt to make a volun- 
tary assignment of his property, with the purpose of avoiding attach- 
ments, and thereby securing an eqUal distribution of his property 
among ail his creditors, and it canndt be predicated of such a proceed- 
ing that its purpose is to defraud the attaching creditors. 

The order of the District Court in sustaining the demurrer and 
dismissing the pétition for vacation of the adjudication will be affirmed. 
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LBIST BBBWING CO. v. ATOHISON, T. & S. F. HT. CO. 
(Circuit Court of Appeals, Bighth Circuit June 23, 1915.) 
■ No. 4401. 
t. States <S=9 — Admission to Union — Conditions — Inteoducinq Liquobs 

INTO INDIAN OOTJNTRY — POWEB OF CONGKESS. 

Congress bas power to enact législation requiring a territory to insert 
In Its Constitution as a condition of admission to statehood a provision 
probibiting the sale or manufacture of intoxicating liquors in Indian 
Territory, as well a,s the introductiooQ of such liquors from otlier parts of 
the State into such ten-itoiy. 

[Ed. Note.— For other cases, see States, Cent Dig. § 4 ; Dec. Dig. ©=9. 

Introducing intoxicating liquors into Indian country, see note to Joplln 
Mercantile Oo. v. United States, 131 C. C. A. 171.] 

2. Caeeiers ®=s39 — Dutt to Cabkt Goods — Liquors — Indian Tebeitoey. 

Where a brewing company profCers intoxicating liquors to a railroad 
for carriage into Indian Territory, where the introduction of such liquors 
is prohibited by the state Constitution, the road's refusai to earry is 
justified. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 98; Dec. Dig. 
<S=39.] 

3. Evidence <S=37 — Judicial Notice^Bkvekages — Chabacteb of Bevebaqes. 

Courts cannot take judicial, notice vv'hether a beverage going through 
a malting process, but contairiing no malt whatever, is or is not a malt 
liquor. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 6; Dec. Dig. 
<g=»7.] 

4. Evidence <g=>7 — Judicial Notice-t-Beverages — Chabacteb of Bevebages. 

Courts cannot take judicial notice whether a beverage containing less 
than one-tblrd of 1 per cent of alcohol is intoxicating. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 6; Dea Dig. 
<S=»7.] 

Appeal from thé District Court of the United States for the West- 
ern District qf Oklahoma ; John H- Cotteral, Judge. 

Action by the Leisy Brewing Campany against the Atchison, Topeka 
& Santa Fé Railway Company. From a decree sustaining defendant's 
motion to dismiss the complairit, plaintiff appeals. Reversed. 

This is an appeal from a decree sustaining a motion to dismiss the com- 
plaint of the plaiutiff, a brewing company, manufacturer of a certain bever- 
age which it calls "Temp Brew." The complalnt allèges that plaintiff tender- 
ed to the défendant railway company a car load of this brew for shipment 
over its Une of railway from Kansas City, Mo., to points in that part of the 
State of Oklahoma whlch was formerly the Indian Territory, and also to the 
Indian country, and in the old Osage Nation ; that it tendered the lawful 
charge therefor, but that the défendant refused and still refuses to receive 
and ship any of this brew over its Une of railway from Kansas City to auy 
points in the former Indian Territory or Indian country. It'is further al- 
leged that "Temp Brew" is a drink manu^ctured and sold extensively by the 
plaintiff in varions parts of the United States; that a copyright for the ex- 
clusive use of the words "Temp Brew," deslgnating it, has been granted by 
the United States govemment; that tlie plaintiff has complied with the Food 
and Drug Act of June 80, 1906, and àU the rules aud régulations promulgated 
thereunder by the proper officers ; that it contatns .30 of 1 per cent alcohol ; 
that altbough, in part, it passes through a maltlng process when being manu- 

«gbsFor other cases see same toplc & KEY-NUMBEH in aU Keyi-Numbered Uig»st&& Indexes 
220 F.— 4S 
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factured, yet It contalns no malt, and is not a malt liquor or béer; that It 
is unfermented, and is pot detiàmental to thé health; tbat it Is Incapable of 
producing intoxication when taken by any human being, infant, adult, wbite, 
or Indian; tbat. tbe défendant refuses to carry it from points without tbe 
State of Oklahoma, as vvell as from points wlthin tbe state of Oklahoma, Into 
tbe former Indian Territory, Indian country, Indien réservations, and allot- 
ments to the Indians, tbe aliénation of whicb is restricted, elaimlng tbat to 
carry it to tbose places would be iu violation of tbe acts of Oongress and tbe 
laws and régulations of tbe United States. Tbe prayer of febe pétition is 
for a mandàtory in j miction. 

Tbe motion to dismlss is based upon tbe ground tbat the brew is wltbln 
the provisions of tbe acts of Oongress prohibiting the introduction of liquors 
into the foi-mer Indian Territory and Indiau country. 

I. J. Ringolsky, of Kansas City, Mo. (Harry L. Jacobs, of Kansas 
City, Mo., E. E. Blake and A. T. Boys, both of Oklahoma City, Okl, 
and M. L. Friedman, of Kansas City, Mo., on the brief), for appellant. 

Samuel W. Hayes, of Oklahoma City, Okl. (J. R. Cottingham, of 
Oklahoma City, Okl., on the brief), for appellee. 

Before ADAMS, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

TRIEBER, District Judge (after stating the facts as above). The 
statutes which are applicable to the issues involved are the Act of 
July 23, 1892, 27 Stat. 260, c. 234, amending section 2139, R. S., as 
again amended by the Act of March 1, 1895, c. 145, 28 Stat. 693, and 
the Act of January 30, 1897> 29 Stat. 506, c. 109 (Comp. St. 1913, § 
4137). The Act of 1895 provides : 

"Sec. 8. Tbat any person, whether an Indian or otherwise, who shall, in 
sald territory, manufacture, sell, give away, or in any manner, or by any 
means fumish to any one, either for blmself or anotber, any vinous, malt, or 
fermented liquors, or any other intoxicating drinks of any kind whatsoever, 
whether medicated or not, or who sball carry, or in any manner bave car- 
rled, into said territory any sucb liquors or drinks, or who shall be Interested 
in sucb manufacture, sale, glving away, fumlsbing to any one, or carrying 
into said territory any of suclx liquors or drinks, shall, upon conviction there- 
of, be punished by fine not exceeding flve hundred dollars and by Imprison- 
ment for not less than one month nor more tban flve years." 

The Act of January 30, 1897, 29 Stat. 506, makes it an offense for 
any person — 

"to sell, give away, dispose of, exchange or barter any malt, splrituous or 
vinous liquor, including béer, aie and wine, or any ardent or other intoxicating 
liquor of any kind whatsoever, or any essence, extract, bitters, préparation, 
compound, composition, or any article whatsoever, under any name, label or 
brahd, whlcb produces intoxica:tion, to any Indian to whom allotment of land 
had béen made while tbe title to the same shall be beld In trust by the 
govemment." 

It also prohibits the introduction of-i- 

"àhy malt, splrituous, or vinous' liquor, including béer, aie and wine, or any 
ardent or intoxicating liquor of any kind whatsoever ihto the Indian country, 
wbich term shall include any Indian allotment whlle the title to the same 
siSàil be beld in trust by tbe govemment, or whUe tbe same shall remain In- 
aliénable by the allottee without the consent of the United States." 

The Oklahoma Enabhng Act of June 16, 1906, required the state 
of Oklahoma to insert in its Constitution a provision prohibiting the 
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sale or manufacture in the Indian Territory, as well as the introduction 
of such liquors f rom other parts of the state into that part which was 
the Indian Territory, and in pursuance of that section of the Enabling 
Act such a provision was made and is now a part of the Constitution 
of the state of Oklahoma. 

[1, 2] That Congress has the power to enact such législation is ad- 
mitted by counsel for the plaintifï, as well as the fact that, if the 
beverage known as "Temp Brew" cornes within any of the articles 
prohibited by thèse acts, tte refusai of the défendant to carry it into 
the places to which plaintifï desired to hâve it carried, is justified. But 
the contention is that the article dçes not come within any of the pro- 
hibited drinks. The learned trial judge was of the opinion that the 
fact that the complaint did not disclose the ingrédients of "Temp 
Brew" other than alcohol, and admitted that it passed through a malt- 
jng process, brought it within the prohibited class. 

Does the complaint show whether this beverage is a malt or fer- 
mented liquor or intoxicating drink of any kind whatsoever? If it 
is either of thèse, then the decree must be affirmed. The allégations 
in the bill are that it is neither, although it also allèges that it passes 
through a malting process when being manufactured, yet contains no 
malt; that it is unfermented, and contains but .30 of 1 per cent of 
alcohol. 

[3, 4] Courts cannot take judicial notice whether a beverage go- 
ing through a malting process, but containing no malt whatever, is a 
malt liquor or not, nor whether a beverage containing less than one- 
third of 1 per cent, of alcohol is intoxicating. Learned counsel hâve 
cited numerous décisions of the courts defining what constitute? malt 
liquor, but an examination of thèse authorities shows that the courts 
difïer very much, the décisions being anything but harmonious. This 
is convincing that only by proper proof can thèse facts be established. 

We are therefore of the opinion that the motion to dismiss should 
h.ave been overruled, and the défendant granted leave to answer and 
put thèse allégations in issue. As counsel for the défendant, at the 
hearing, assured us that the défense is made in good faith, for the 
purpose of carrying out the beneficent intention of Congress to pro- 
tect the inhabitants of that section from the baneful eflfects of the 
use of liquor, which is the cause of more crime, misery, and poverty 
than any other article of consumption, we hâve no doubt that its 
answer will raise the issues necessary to enable the court to déter- 
mine from the eviderice adduced at the hearing, whether this beverage 
is within the provisions of the acts of Congress enacted for the lauda- 
ble purpose of preventing drunkenness in that section of the state of 
Oklahoma and the direful conséquences thereof. 

The decree is reversed. 
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UNITED STATES v. COOK et aL 

(Circuit Court of Appeals, Eighth Circuit June 14, 1916.) 

No. 4217. 

iNDiANS iS=15 — Aliénation of Lands — Allottees— Heibs — ^"Limitation." 
Supplemental Creek Agreement of June 30, 1902, c. 1823, § 16, 32 Stat 
503, declaring that lands allotted to cltlzens shall not be alienated by 
the allottee or his heirs before the expiration of 5 years from date of 
api)roval of the agreement, except with the approval of the Seçretary of 
the Interior, that each citizen shall sélect a homestead, which shall be 
Inaliénable for 21 years, and that the homestead of each. citizen shall re- 
main after the death of the allottee for the support of children born to 
him iafter May 25, 1901, but If he hâve no such issue then he may dis- 
pose of his homestead by will "free from the limitation hère imposed," 
and if this be not done the homestead shall descend to his heirs "free 
from such limitation," removes homesteads of such àllottees as dled 
: intestate, leavlng no issue bom after May 25, 1901, from 'the restrictions, 
i and they are subject to sale by heirs; the word "limitation" being used 
■ interchangeably wjth the word "restriction," and referring to the re- 
strictions provided for. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37-^4; 
Dec. Dig. ®=3l5. 

For othèr définitions; see Words and Phrases, First and Second Séries, 
Limitation.] 

Appeal from the District Court of the United States for the East- 
«rn District of Oklahoma; Ralph E. Campbell, Judge. 

Action by the United States of America against William J. Cook 
and another. From a judgment of dismissal, plaintifï appeals. Af- 
firmed. ' , 

Archibald Bonds, of Claremore, Ôkl. (D. H, Linebaugh, of Mus- 
kogee, Okl, on the brief), for the United States. 
William T. Hutchjngs, of Muskogee, Okl., for appellees. 

Before ADAMS^ Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

ADAMS, Circuit Judge. This suit was instituted by the United 
States under the^act of May 27, 19Q8i (35 .Stat. 312, c. 199), as inter- 
preted by the Suprême Court in thje caseof Heckman v. United States, 
224 U. S. 413, 443, 32 Sup. Ct. 424,; 56: L. Ed. 820, to cancel a deed 
made January 1, 1903, by Mahala Colbert, EUen Colbert, afld Thomp- 
son Colbert, fuU'-blood Creek Indians, to William J. Cook and William 
R. Robinson, the défendants in this case.; At the trial below,, the facts 
appeared to be as foUows: On July 26^ |901, an allotment certificate 
was issued as a homestead to William Colbert, a fulUblood .Creek 
Indian. On November 21, 1902, the allottee died, leaving no issue 
bom after May 25, 1901, the date of the ratification of the original 
Creek treaty. Mahala, Ellen, and Thompson Colbert, fuU-blood 
Creek Indians, were his heirs. On January 1, 1903, the heirs executed 
the deed in question to Cook and Robinson. This last-mentioned deed 

.<S=9For other cases see same topic & KEY-NUMBGR in aU Key-Numbered Digests & Indexes 



UNITED STATES V. COOK 757 

was not approved by the Secretary of the Interior. On this slate 
of facts the learned trial court dismissed the bill, and the government 
now appeals. 

From the foregoing statement it appears that at the time of the 
death of the allottee the Supplemental Creek Agreement of June 30, 
1902 (32 Stat. 500), was in force, and as the rights of the parties 
are to be determined by the provisions of that treaty, we hère repro- 
duce the pertinent portion of section 16, upon which their rights 
dépend, as follows : 

"Lands allotted to citizens shall not In any manner whatever or at any time 
be incumbered, taken, or sold to secure or satisfy any debt or obligation nor 
be alienated by the allottee or hls heirs before the expiration of flve years 
from the date of the approval of this supplemental agreement, exeept with 
the approval of the Secretary of the Interior. Each citizen shall sélect from 
his allotment forty acres of land, or a quarter of a quarter section, as a home- 
stead, which shall be and remaiu nontaxable, inaliénable, and free from any 
Incumbrance whatever for twenty-one years from the date of the deed there- 
for, and a separate deed shall bfe issued to each allottee for hls homestead, 
in which this condition shall appear. * * * The homestead of each citi- 
zen shall remain, after the death of the allottee, for the use and support of 
children bom to hlm atfter May 25, 1901, but if he hâve no such issue then 
he may dispose of his homestead by wlll, free from the limitation herein vm- 
poseâ, and if this be not done the land embraced in his homestead shall de- 
scend to his heirs, free from such limitation,, according to the laws of descent 
herein otherwise prescribed. Any agreement or conveyance of any kind or 
eharacter violative of any of the provisions of this paragraph shall be abso- 
lutely void and not susceptible of ratification in any manner, and no rule of 
estoppel shall ever prevent the assertion of its invalidity." 

What is the limitation referred to in the italicized portions of the 
act, thus : 
"Free from the limitation herein vmposect," and "free from such limitationf" 

The government contends that if the word "limitation," as so used, 
has relation to any restriction upon aliénation, it relates to the spécifie 
restriction of 21 years upon the aliénation of homesteads, and has 
no relation to the gênerai restriction of 5 years upon the aliénation 
of any: and ail lands as first mentioned in section 16, and, as a con- 
séquence, that homesteads of deceased intestate allottees, who left no 
issue born after May 25, 1901, are still subject to the 5-year restriction 
upon aliénation by the heirs, notwithstandirig the italicized limitation. 

While the section is complicated and seemingly contradictory in 
some respects, a critical examination of ail its provisions, with a view 
to giviilg them force and effect, convinces us that Congress intended 
by the italicized words to absolve homesteads of such allottees as 
died^ intestate, leaving no issue born after May 25, 1901, from both 
the il and 5 year restrictions found in section 16, and therefore sub- 
ject to sale by his heirs ad libitum. - 

_But couhsel for the government make a. contention that the word 
"limitation" in the last part of section 16 does not refer to any re- 
striction against aliénation, either that'of 5 yeàrs or 21 years, that it 
is an inapt word for such purpose, but does refer to the limitation 
oî tht ëstàte"to the heirs born since May 25, 1901/' and an ingenuous 
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argument is made that, as so interpreted, homesteads, so far as an 
allottee himself is concerned, remain inaliénable for 21 years, and so 
far as heirs of the allottees are concerned they remain inaliénable for 
5 years after the approval of the Supplemental Creek Agreement. But 
this argument is not convincing. In the case of Tiger v. Western In- 
vestment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 h. Ed. 738, the Su- 
prême Court of the United States uses the word "limitation" inter- 
changeably with the word "restriction," and in our opinion it is quite 
ciear that the word "limitation" was intended by Congress to refer 
to the restrictions of 5 and 21 years theretofore in the section pro- 
vided for. 

The faets of this case are in substantial respects like those involved 
in the case of Rentie v. McCoy, 35 Okl. 77, 128 Pac. 244, wherein 
the Suprême Court of Oklahoma held that a conveyance to the heirs 
of an allottee in conditions and circumstances similar to those hère 
involved were not subject to the 5-year restriction found in the first 
part of section 16 of the Supplemental Creek Agreement. To the same 
effect is the case of Reed v. Welty (D. C.) 197 Fed. 419. And thèse 
last two cases are referred to with approbation by the Suprême Court 
of the United States in the case of Skelton v. Dill, 235 U. S. 206, 35 
Sup. Ct. 60, 59 L. Ed. 198, decided November 14, 1914. 

We think thèse last-mentioned cases afford satisfactory authority 
for the conclusion we hâve reached in this case. The judgment is 
afïirmed. 



EWEET V. FULLBRTON. 

(Circuit Court of Appeals, Elghth Circuit. August 30, 1915.) 

No. 4353. 

1. Bjectment ig=»106 — Question fob Jtjbt — Lease. 

In ejectment, whetlier the assignée of a lease of land from an Indlan 
had notice of a prlor unrecorded lease held; under the évidence, for the 
Jury. 

[Ed. Note.— For other cases, see Bjectment, Cent. Dlg. §§ 307-310; Dec. 
Dig. ®=5ioe.] 

2. Bjectment ®=> 109^— Direction of Verdict — Poweb of Coubt. 

Where both parties in ejectment moved for a dlrected verdict, It was 
not error to refuse both requests, slnce the court still retained the rlght 
to décide that the concession of both parties that the case presented no 
question for the Jury was without foundatlon. 

[Ed. Note.— For other cases, see Bjectment, Cent Dlg. § 312; Dec. 
Dig. <S=»109.] 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by Paul A. Ewert against S. C Fullerton. Judgment for 
défendant, and plaintiff brings error. AfSrmed. 

Paul A. Ewert, of Joplin, Mo., pro se. 
S. C. Fullerton, of Miami, Okl., pro se. 

â=>For other cases see B»ioe toplo & KEY-NUMBER in ail Key-Numtered Digests & iDdexe» 
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Before SANBORN and CÂRLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. This was ejectment. Ewert was plaintiff 
below and lost. The estâtes involved were ail leaseholds, under which 
the conflicting daims to right of possession were asserted. There 
were two tracts, one owned by Ta-Mee-Heh Quapaw, an Indian 
woman, and the other by Ta-Mee (alias Newâkis) Quapaw, her daugh- 
ter. Fullerton got his leases first, but withheld them f rom public rec- 
ord until after the Indian women had given like leases to one Church, 
who was acting for Ewert, and to whom they were later assigned. 
In that condition, the rights of Fullerton under his leases were made 
subordinate to Ewert's right under his leases by the State Recording 
Act, unless the latter, when his leases were given, had actual notice 
of Fullerton's rights. 

[1] Error is assigned, that the court refused to direct a verdict fop 
plaintiff when both had rested. But there was substantial confiict 
in the évidence on the question of notice, which raised the only con- 
tested issue of fact submitted to the jury by appropriate instruc- 
tions. Church's testimony tehded to establish that when he took 
the leases for Ewert he did not hâve knowledge or notice of the 
prior unrecorded leases to Fullerton. As against this the testimony 
of Ta-Mee Quapaw, who was plaintiff's witness, tended strongly 
to establish the contrary. She acted both for herself and her mother 
in the negotiations with Church which resulted in the leases taken 
in his name for the plaintiff. She could understand, read, write and 
speak English ; her mother could not. She testified, in part : 

Q. Now when you were negotiatlng or he (Cliurch) was negotlating for 
thèse leases, do you remember Just what you sâld to hlm? A. Yes, sir. 

Q. Didn't you say to hlm there are several leases outstandlng on that prop- 
erty, or words to that effect? 

A. I just told him about the old leases. 

Q. What words did you use? 

A. Well, I told him they were leased to Fullerton and I did not want to lease 
It out no more. 

Q. You told him the land was leased to Fullerton? 

A. Yes, sir. 

Q. And you didn't want to lease it any more? A. Yes, sir. 

Q. That is the language you used? A. Yes, sir. 

Q. And was that ail you sald to Mr. Church about leases other leases on 
this land? A. Yes, sir. 

Q. Did he enquire what leases to Fullerton or did he simply say that he 
knew about those or that he didn't care about that? 

A. No, he said he was going to be partner with FuUerton. 

Q. He said he was going to be a partner with Fullerton? 

A. Yes, sir. 

Q. That was the only reply he made? A. Yes, sir. 

Q. Hâve you told the jury ail you said to Mr. Church and ail Mr. Church 
saJd to you about there being other leasesî 

A. Yes, sir. 

The action of the court in refusing the request was not errof. 
[2] It is further argued that the court erred in not dirécting a 
verdict either for the plaintiff or the défendant, each of whom at the 
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close made such a request in his behalf ; and in support Beuttell v. 
Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, and Sena v. 
American Turquoise Ce, 220 U. S. 497, 31 Sup. Ct. 488, 55 L. Ed. 
559, are cited. No such error was claimed in the assignment ; but 
we pass that requirement to say that we find nothing in the author- 
ities cited or elsewhere in support of the contention. The court might 
hâve granted either request as dictated by its judgment at the time; 
but the requests did not put the court under compulsion to sustain 
either. The requests were concessions by each party that the case 
presented no question for the jury, and operated as a waiver by each 
of his right to hâve the jury pass on the issue ; but such action by 
the parties did not take from the court the right to décide that the 
concession was without foundation, and thus reject the conséquent 
attempted waiver of the province and duty of a jury. United States 
V. Bishop, 125 Fed. 181, 183, 60 C. C. A. 123; Empire State Cattle 
Co. V. Railwav Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 
Ann. Cas. 70;' Id., 147 Fed. 457, 77 C. C. A. 601; Minahan v. Rail- 
road Co., 138 Fed. Z7, 70 C. C. A. 463; McCormick v. Bank, 142 
Fed. 132, 73 C. C. A. 350, 6 Ann. Cas. 544; Sigua Iron Co. v. Greene, 
88 Fed.. 207, 31 C. C. A. 477. If both parties desired to impose the 
duty of determining both fact and law on the court, the statute ex- 
pressly points out a way in which that can be easily done. U. S. 
Compiled Stat. 1913, § 1587; Beuttell v. Magone, supra. 

We ■ do , not find that error was committed at the trial, and the 
judgment must be affirmed with costs.. 



UNITED STATES v. MARSHALL et al. 

ILLINOIS SURETY CO. v. FBHER et al. 

(Circuit Court of Apijeals, Second Circuit. June 8, 1915.) 

No. 265. 

CouBTs ■@=269 — District in Which to Sue — Govebnmekt Conteact. 

A statute providing tbat any person who bas furnlslied labor or ma- 
terials to tlie tiolder of a government construction contract may intervene 
in an action Instituted by the United States on the bond of the contracter, 
and if no action is brought by the United States wlthln six months such 
materialman may sue in the name of the United States in the district in 
which the contract was to be performed, and not elsewhere, does not re- 
quire that an action by the United States against a contracter and his 
surety to recover the cost of completing a contract abandoned by défend- 
ant, wherein crédite rs intervene, shall be brought in the district whereiu 
the contract was to be performed. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 809; Dec. Dlg. 
©=269.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause çomes hère on appeal from a judgment of the District 
Court, Southern District of >few York, in favor of various creditors 

©CjFo» other cases see same topio &,KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of Edward G. Marshall, contractor with the United States, against 
the Illinois Surety Company on a bond given by said contractor pur- 
suant to the Act of February 24, 1905, chapter 778, 33 Stat. 811 (Comp. 
St. 1913, § 6923). The action was commenced at law by the United 
States against the contractor and the surety company on his bond. The 
complainant averred noncompletion of the work and abandonment by 
the contractor — also that the work was completed by the government 
at a cost which (including the sums paid to the contractor for the work 
he did) did not exceed the stipulated price. It asked judgment for 
$125 paid for inspection of the work done to complète the job. The 
creditors intervened. In conformity with our opinion (212 Fed. 136, 
129 C. C. A. 584) the action was transferred to the equity side of the 
court and tried by Judge Learned Hand. His opinion will be found in 
225 Fed. 687. Proof was offered in support of the claims of the in- 
tervening creditors. , 

Nelson L. Keach, of New York City (L. Laflin Kellogg and Alfred 
C. Pette, both of New York City, of counsel), for appellant. 

William F. Kimber, of New York City (Francis E. Scott, of New 
York City, of counsel), for appellee Feher. 

Charles Burstein, for appellee Eagle Column Co. 

Harry E. Shirk, of Brooklyn, N. Y., for appellee' Handler. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE,' Circuit Judge (after stating the facts as above). The 
work called for by the contract was the building of an extension to 
the hospital at Ft. Totten, which is located in the Eastern District of 
New York. It is contended that the District Court for the Southern 
District was without jurisdiction to entertain an action under the 
act of 1905, because the first section provides that: suit shall be brought 
in the district in which the contract was to be performed and not else- 
where. 

The section provides that any person who has furnished labor or 
materials for the prosecution of the work covered by the contract 
shall hâve the right to interve.ne and be made a "party to any action 
instituted by the United States on the bond of the contractor and to 
hâve their rights and claims adjudicated in such action * * * sub- 
ject to priority of the claim and judgment of the United States. 

* * * If no suit should be brought by the United States within 
six months * * * then the person supplying the contractor with 
labor or materials shall [upon complying with certain prerequisites] be 
authorized to bring suit in the name of the United States * * * in 
the district in which said contract was to be performed and executed 

* * * and not elsewhere, for his or their use and benefit." 

In our opinion there is much force in the suggestion that so much of 
the section as gives exclusive jurisdiction to the court in the district 
where the contract was to be performed applies only to an action in- 
stituted by the persons supplying labor and materials themselves in 
the name of the United States, and that when the United States itself 
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institutes any action under this statute on the bond of a contracter it 
may do so without being restricted to the district of performance by 
anything contained in the act. It is suggested that the décision in 
United States v. Congress Constitution Co., 222 U. S. 199, 32 Sup. 
Ct. 44, 56 L. Ed. 163, compels a contrary conclusion. But the opinion 
indicates an intention to confine the décision to the concrète case pre- 
sented. Itsays: 

"According to the déclaration, the coûtract for the construction of the build- 
ing had been eatlsfactorily performed, fuU payment therefor had been made to 
the contractor, the conditions of the bond had been breached only by hls fall- 
ure to pay designated subcontractors for labor and materlals, • • • and 
the object sought to be attainêd was the adjudication and enforcement of 
those demands, unaccompanied by any pecuniary demand of the United States. 
Manlfestly, therefore, the action, although brought by the United States, was 
essentially one In behalf of the subcontractors, and the respective interest of 
the United States and the subcontractors therein were in no wlse différent 
from what they would hâve been had the action been brought in the name of 
the United States by the subcontractors for the use and benefit of the latter." 

Concluding the discussion, the court says : 

"Considering the purpose of the statute, as manifested in thèse provisions, 
we thlnk the restriction respectlng the place of suit was intended to apply, and 
does apply, to ail actions brought in the name of the United States for the 
purpose orUy of securing an adjudication and enforcement of demands for la- 
tior or materlals, whether instltuted by the United States or by the creditors 
themselves." 

In the case cited there was no controversy between the United States 
and the contractor ; in the case at bar there was one for $125 charged 
for inspection, and the only relief prayed for was a money judgment 
for that amount. Such a suit was" rightly brought in the district of 
the résidence of défendants. 

Upon the other points advanced in argument we concur with Judge 
Hand, and do not think it necessary further to discuss them. 

Decree affirmed. 
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BROOKHEIM y. GRBENBATJM. 

(Circuit Court of Appeals, Second Circuit June 8, 1015J 

No. 245. 

Appial and Bbbob <S=3 1010— 'Fin dings—Conclusiveness. 

A flnding justified t^ the testimony of tlie witnesses appearing before 
the trial court will not be dlsturbed on appeal, though the court on appeal 
might hâve reached a différent conclusion on the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 3^9- 
3982, 4024 ; Dec. Dlg. <@=3l010.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court for the Southern 
District of New York which dismissed the complaint filed by the 
trustée in bankruptcy of Justus H. Garthe against Léo Greenbaum to 
set aside an alleged fraudulent préférence of $1,200, being a payment 
made by the bankrupt on or about February 4, 1911. The bankrupt 
filed a pétition in bankruptcy February 16, 1911. 

For opinion below, see 225 Fed. 635. 

Lesser Bros., of New York City (William Lesser and James B. 
Stephens, both of New York City, of counsel), for appellant. 

Wesselman & Kraus, of New York City (Bertram L. Kraus, of 
New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The facts are ail stated by Judge Learned 
Hand in his opinion and need not be repeated hère. The situation 
is somewhat sui generis in the fact that the bankrupt, Garthe, who 
was a butcher and dealer in sausages, did a large business during the 
time in question and was most of the time in fînancial difficulties owing 
to the slipshod manner in which he transacted his business. He kept 
no complète books, was always borrowing and requesting Greenbaum 
to indorse his checks, so that he could get them cashed. He was con- 
tinually complaining of poor collections but managed to keep his head 
above water until his final bankruptcy. He had had many dealings 
with the défendant Greenbaum who was his friend and at the time 
in question he owed Greenbaum $1,200 on a note dated May 6, 1909, 
for money borrowed some time previous. This note had been allowed 
to run for about 20 months. If this were a case in which the parties 
had conducted their business according to ordinary methods, we should 
find in ail probability that a case of préférence was made out, but it is 
not such a case. Thèse parties had been dealing with each other for 
many years and always in about the same slovenly way. The bank- 
rupt paid his creditors when he had the money and procured exten- 
sions when he had not. There was nothing unusual or suspicious in 
the payment of the $1,200 in question ; such payments had frequently 
been made before. 

Ail this is pointed out in the opinion below apd need not be repeated. 
The judge had the witnesses before him and is much better able to 
judge of their credibility than a court which sees only their statements 

ig=9For other cases fsee sams topic & KEY-NUMBER in ail Ker-Numbered Dlgest* ft IndaxM 
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on paper. We should not reverse his finding upon a pure question 
of fact, where the évidence justifies the finding, even if we might hâve 
reached a différent conclusion upon the évidence. In Coder v. Arts, 
152 Fed. 943, at page 946, 82 C. C. A. 91, 15 L. R. A. (N. S.) 372, the 
court says : 

"Wheii the court has considered conflicting évidence and made a flading or 
decree It is presumptlvely correct and unless some obvious error of lavv 
has intervened or some serions mistake of fact has been made, the finding or 
decree must be permltted to stand." 

The decree is affirmed. 



REED V. CROPP CONCRETE MACHINERT CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915, 

Reliearing Denied May 25, 1915.) 

No. 2082. 

1. Patents <S=>328 — Validitt and Infbingement — Concrète Mixbb. 

The Reed patent, No. 939,629, for a concrète mixer, held to discloa» 
patentable invention, although the improvement It embodies consista 
chiefly in the substitution for the manually operated lever of the prlor 
art for the swinging or closure of the blades and gâte of a partlally 
automatic mechanism contalning a coiled spring, old ta other arts, but 
vi'hich in the patented machine greatly Increases its efiiclency; also 
held infringed. 

2. Patents <S=>312 — Suit for Infkingement — Issues and Proof. 

In an infringement suit against a corporation and Its président as Joint 
Infringers, where the joint answer of défendants allèges that the patent- 
ed machine had been used by the individual défendant prlor to the appli- 
cation for the patent, and that he was the inventer of the same, where 
the proof falls to sustain such allégation, there is such an admission of 
' infringement by the Individual défendant as entltles the complainant to 
a decree against him. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec 
Dig. ®=312.] 

Appeal from the District Court of the United States for the North- 
ern District of Illinois ; Christian C. Kohlsaat, Judge. 

Suit in equity by Matfhew Howard Reed against the Cropp Con- 
crète Machinery Company and Andrew J. Cropp. Decree for défend- 
ants, and complainant appeals. Reversed. 

Appellant, Reed, the grantee of letters patent 939,629, issued No- 
vember 9, 1909, covering an improvement in concrète mixers, filed his 
bill against défendants, charging joint infringement. Upon final hear- 
ing, the détermination by the court below that the patent is void for 
want of patentable novelty, resulted in a decree dismissing the bill, 
from which this appeal is taken. 

Charles M. Clarke, of Pittsburgh, Pa., for appellant. 

Glenn S. Noble, of Chicago, 111., for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and GEIGER, Dis- 
trict Judge. 

GEIGER, District Judge. [1] The rotary mixing drum is an ap- 
pliance well known and generally used in the préparation of concrète 

®=3For other cases see same topic à KEY-NUMBER in aU Key-Numberud Dlgesta & Indexes 
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mixtures. Reed's patent covers an improvement in such a mixer, par- 
ticularly in the mechanism for actuating the charging blades or the 
covefîng gatè ïor the delivering chute. His object is thus stated: 

"* * * To provide' means for operating the blades or gâte and also for 
holding the blades in mixing or charging position and for holding the gâte 
open or closed and: provlding for operating either from either end of the 
mixer drum by means of a lever and spring mechanism." 



The invention is thus described by the patentée : 



JS^.^. 




"Referring to the drawings: Figure 1 is a vlew in front élévation of the^ 
mixer drum and portions of its supporting and rotating mechanism. Flg. 2 
is a View of the drum from the back. Fig. 3 is a horizontal section on the 
Une ///, ///, of ITJg. 1. Flg. 4 is a vertical sectional view on the line IV, IV, 
of Fig. I' partly broken away. * * • 

"In the drawings 2 represents the drum of cyltndrlcal form, havlng a rear 
annular receiving chamber S between a back annular flange 4 and a rear 
partition 5. Partition 5 Is provided with a centrally arranged Inlet opening 6, 
and the shell between partition 5 BBd flange 4 has any suitable lifting mech> 
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anlsm, not shown, sucli as those shown In my prior application flled September 
2^ 1908, Sériai No. 455,101. 

"ïbe front wall 7 ,o£ the drum Is provided witli a centrally arrangea outlet 
openlng dêflned by the deliv'ery chute S, which In the position shown In Flg. 
1 slbpes downwardly and terminâtes in upper horizontal edges 9, and opena 
into the interior or mixing compartment of the drum. 

"The dellvery ■ chute is provlded with a Closing door or cover 10 entlrely 
wlthin the mixing chambér and immediately hehind the 'front wall 7, mounted 
on a hinge rod 11 pivotally carried in suitable bearings In the front and back 
wall respectively. Rod 11 is provlded at the front with an operating lever 12 
and at the back with a slmilar operating lever 13 secured in any suitable man- 
ner, aii.(îitâieBe' levers are so located that, -when tbe gâte is thrown open, the 
levers wlll occupy the positions in dotted Unes in Figs. 1 and 2, the rear 
lever 13 extending across the openlng 6, By this construction the gâte may 
be operated by the lever at either énd, and the position of the rear lever will 
always indicate to thé workman whether the gâte is open or closed. When 
open, tlîe materlal will pass through the chute, and when closed will be de- 
flected away theref rom to other portions of the mixer. 

"For the purpose of positively holding the gâte in either open or closed 
position, t provide a tension spring 1^ secured at one end by any suitable at- 
tachment, as a boit IS, preferably provlded with a nut by which It may be 
adjùsted in its bearing to tighten or loosen the spring. 16 is a link Connecting 
spring 14 with lever 12, or arc shape as shown, so that when the lever la 
thrown downwardly into the position shown in dotted Unes for openlng the 
gâte, the arc-shaped link 16 will reach around the end of shaft 11 without In- 
terférence, as clearly shown. 

"The point of attachment of link 16 with lever 12, is designed to pass b&- 
yond thedead center alignment with shaft 11 suffldently far to Insure a 
pull of the spring on the other side to positively hold the gâte raised, aa 
will be readily understood, while the normal tension of the spring in the clos- 
ed position of the gâte, tends to maintain it closed. By this construction it 
will be seen that the gâte may be open or closed from either end by operating 
either lever 12 or 13, and will remain in either position agalnst accidentai 
shift or motion. 

"Qrdinarily, the gâte lies down upon the top edges of chute 8 as indieated 
in the principal figures of the drawings." 

Permissible modifications of the structure — also disclosed and claim- 
ed — need not, in view of the issue, be noted. The controverted claims 
of the patent are : 

"1. A rotary concrète mixer drum provlded in its interior with an adjust- 
able materlal-deflecting élément having a llmited range of movement, a rock- 
ing shaft extending longitudinally of the drum carrying said élément and hav- 
ing an operating , lever, and spring mechanism connected with the drum and 
lever adapted to positively hold the lever, shaft and deflecting élément when 
thrown to the limit of movement in either direction, substantlally as set forth. 

"2. A rotary concrète mixer drum provlded in its interior vsrith an adjust- 
able materlal-deflecting élément having a llmited range of movement, a rock- 
ing shaft extending longitudinally of the drum carrying said élément and hav- 
ing an operating . lever and spring mechanism connected with the drum hav- 
ing an arc-shaped terminal engaging the lever and adapted to positively hold 
it and the shaft and deflecting élément when thrown to the limit of move- 
ment In either direction, substantlally as set forth." 

"4. A rotary concrète mixer drum provlded in its interior with an adjust- 
able materlal-deflecting élément having a llmited range of movement, a rock- 
iug shaft extending longitudinally of the drum carrying said élément and 
having an operating lever at its end, and ispring mechanism embodying an 
arc-chaped portion connected with said lever adapted to exert tension there- 
on to positively hold the lever, shaft and deflecting élément when thrown to 
the limit of movement in either direction,. substantlally as set forth," 

If successful challenge of validity idepended upon the inventor's sé- 
lection of spring mechanisms found in other arts, e. g., those used for 
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closirig rainwater pipes, door hinges, cabinet file cavers, box covers, 
mowing machines, the proofs liere would sustain the decree. But if 
notice be taken of the state of the particular art involved, of the en- 
deavors of others therein, or the advance made by the patented mech- 
anism in suit, its conceded utility and efficiency in promoting ex- 
pédition and çconomy in opération, we believe a différent view must 
be entertained. Two patentées, Ransome, No. 322,006, July 14, 1885, 
and McKelvey, No. 751,541, February 5, 1904, each recognized as 
pioneer and resourcef ul in the concrète mixing machinery art, are the 
only ones whose endeavors in the solution of the problem approached 
by Reed need be considered. Their respective structures — in the par- 
ticulars claimed to be relevant — are thus illustrated: 



Fij.-f. 




I Ik 



(1) Ransome. 

It will be observed that the 
patentée adopted as a means for 
actuating the blades which are 
found within the drum mounted 
upon the shaft g, the lever g' 
mounted upon the quadrant g"^, 
which latter is notched, as indi- 
cated, to receive and hold the 
lever at différent angles. That 
such was his purpose is declared 
by him in his spécification : 

"By moving the handle j?' the 
flanges (withia the drum) may be 
made to lie down close to the sur- 
face of the drum as they may be 
moved to extend inwardly at a suit- 
able angle to enable them tô lift the 
material." 

(2) McKelvey. 

The mechanism hère is the dou- 
ble-ended spring £ with locking 
shoulders B', the latter for engag- 
ing the pin à^ of lever d"^ at the 
limit of its movement in either di- 
rection. It will be noted that the 
lever d^. actuates the shaft d upon 
which the gâte D hangs. 

Ransome's disclosure in the par- 
ticular above set forth was not cov- 
ered by any claim of his patent; 
while McKelvey included, as an élé- 
ment of his combination. "means 
for swinging" the gâte and "catches 
on said drum to engage said rod 
(the pin <?, supra) when the gâte is swung to its extrême positions." 

Of course, in passing upon the quality of Reed's mechanism, and in 
its comparison'with Ransome and McKelvey, it must be borne in mind 
that the merit of a concrète mixing machine is measured almost whoUy 
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by the degree to which it efficiently saves labor ; and, obviously, the 
expédition with which the mixture may be lif ted and discharged f rom 
the drum is of no small importance. Each of the three inventors 
had bef ore him the same problem', and we find that Ransome and Mc- 
Kelvey offer no solution, savé through the manual opération of the 
lever for swinging or closure of the blades or the gâte. Reed's solu- 
tion, on thô other hand, involves and perfects — at least as to one-half 
of the function — the idea of automatic accomplishment. Nefther of 
the former suggests the possibility of swinging the blade or gâte 
through its entire range of movement other than by the continued 
manual act of the operatôr. It may be that Reed's tension spring, in 
so far as it holds the gâte àt either limit of movement, discharges equiv 
alently the function of McKelvey's catch spring; but his introduction 
of the arc-shaped link into combination with the lever, spring, and 
shaft, and his mounting of the entire niechanism to enable throwing 
the lever past the dead center of pull and thereby automàtically dis- 
charge what remains of the whole function, is, in our judgment, not 
only novel, but embodies the dignity of invention. The case is not 
distinguishable from Western Electric Co. v. Larue, 139 U. S. 601, 
11 Sup. Ct. 670, 35 L. Ed. 294, whereih Earue, who substituted a tor- 
sional spring— well known in other arts — -for the ordiiiary pivotai sup- 
ports for keys in télégraphie instruments, was held to be an inventor. 
In view of the obvious and beneficially new resuit accomplished by 
Reed, the suggestion that Ransome did not "détail a spring of yield- 
ing mechanism because he * * * knew that any mechanic having 
any skill in the art would understand how to put a spring handle, or 
a, spring dog, on to hold the handle in adjusted position," and the 
fnrtber suggestion that McKelvey's structure might be! reorganized 
mechanically by attaching Abell's (mowing machine) tension spring, 
serve, not to detract from Reed's disclosure, but rather as criticisms of 
his predecessors in the art. 

We therefore conclude that each of the three claims incontroversy, 
interpreted to.embody the particular éléments of the mechanism dis- 
closed in the dr^wî'ngs and spécification, viz., the tension spring, the 
arc-shaped link or terminal, with the lever, is valid. 
.A contention isfilrtheradvanced that the claims are void for lack 
of' illustration and description in this: Each rèfers to the spring mech- 
anism zàiCpteâto positivelyhold the lever and the gâte wh en thrown 
to either limit of movement; but the disclosure in the drawings is of 
a.yielding deviçe to hold the door. It is urged that McKelvey's show- 
irig of a positive loek mitst be taken as définitive of the t'erm "positively 
hold" as used by Reed. Of course, if "positively .holding" the gâte 
inclùdes "locking" it by some contrivarice sùch as a notch or a peg, 
there might be merit in the contention. But this interprétation of 
Reed's ■ language is neither required nor could it hâve bèen ititended. 
Whether a spring will "positively hold" dépends Upon the degree of 
its tension; and, fairly interpreted, tfiese claims refer to a spring 
mechanism of sufiicient strength to hold the gâte to enable discharge 
of the functions successively to be performed by the machine. 

[2] It is urged by défendants that proof of infringement is lacking. 



GOLDSCHMIDT THBKMIT CO. V. PKIMOS CHEMICAL CO. 769 

It is évident from the record that this issue was not pressedby either 
party. However, complainant's proof s of defendant's exhibition of 
an inf ringing machine, the identification of certain machines which, by 
fair inference, are chargeable to the défendant corporation as manu- 
facturer and seller, were sufiicient to at least cast upon it the burden 
of counter proof s; and, no such proof appearing, a decree against 
such défendant is warranted. On behalf of the individual défendant, 
Cropp, who is the président of the corporate codefendant, it is insisted 
that, as joint infringement is charged, such individual défendant must 
be dismissed, because, in the absence of proof, his act will be deemed 
to be in discharge of a corporate duty. Cazier v. Mackie-Lovejoy 
Co., 138 Fed, 654, 71 C. C. A. 104. But défendants in a joint answer, 
wherein they deny infringement, also affirmatively charge that com- 
plainant obtained his patent fraudulently, viz. : 

"Thèse défendants aver that the said * * » Reed, wett knowing that 
the said Andrew J. Cropp, one of the défendant» herein, had previously used 
the aUeçed invention of said letters patent, and havlng recelved instructions 
and explanations regarding said alleged Invention from said Andrew J. 
Cropp, did unlawfully and fraudulently apply for letters patent," etc. . 

The issue tendered by such allégation was not supported by any 
proof. Now, the burden of proving infringement, joint or other, was 
upon complainant; and if défendants had stood upon an answer con- 
taining a simple déniai, the défendant Cropp might, upon such record, 
ask for dismissal for lack of proof. But his answer is responsive to 
the bill, by way of admission of his own trespass, which, under the 
answer, presumptively continued down to the time suit was com- 
menced. He did not, as he might, respond to the infringement charge 
by admitting his act, and, by further allégation, give it corporate color 
or complexion, thus exempting himself under the rule above noted. 
He confessed, but did not avoid. The latter was his duty, not com- 
plainant's; and the admission contained in such answer furnishes a 
sufficient basis for joining him in the decree. 

The decree is reversed, with directions to enter a decree in favor 
of the complainant against the défendants. 



GOLDSCHMIDT THERMIT CO. v. PRIMOS CHEMICAL CO. 

Pistrict Court, E. D. Pennsylvanla. August 4, 1915.) 

No. 1221. 

1. Equity <®=>362 — Ebbob as to Chabactee ob Fobm — Remedt. 

Eauity Rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv) provides that, If It 
appear at any time that a suit commenced in equity should hâve been 
brought on the law side of the court, it shall be forthwith transferred. to 
the law slde, and be there proceeded with. Rule 23 (198 Fed. xxiv, 115 C. 
C. A. xxiv) provides that, if in a suit in equity a matter ordlnarily deter- 
minable at law arises, it shall be determlned in that suit according to the 
princlples applicable, wlthout sehding the case or question to the law slde. 
Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi) abolishes demurrers and pleas 
and substitutes therefor a motion to dismiss. Held, that rule 22 implies 

®=>ror other cases see same topic à KEY-NUMBER in &11 Key-Numbered Digesta & Indexes 
225 F.— 49 
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that a blll shall not be dlsmissed because af the existence of an adéquate 
remedy at law, and Is not abrogated by Rule 29, and lience an objection 
to a maintenance of the bill because of the existence of such a remedy 
at law must be asserted under Rule 22 or 23, and not under Kule 29. 

[Ed. Note.— For otlier cases, see Bquity, Cent. Dlg. §§ 758-761; Dec. 
Dig. <©=3362.] 

2. Equiit (S=»43 — Effect or Remedy at Law. 

The existence of an adéquate remedy at law la in itself an answer to 
a bill in equity. 

[Ed. Note.— For other cases, see Bquity, Cent Dig. §§ 121-140, 164-166; 
Dec. Dig. ®=43.] 

8. Equity <S=>46 — Remedy at Law — Adkquacy. 

To defeat a suit in equity the remedy aflorded at law must be full, 
adéquate, and complète, and the mère right to bring an action at law wiû 
not of itself sufiBce. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 
159-163 ; Dec. Dig. (S=>46.] 

4. Equity ®=39 — Reiîintion of Jurisdiction — Légal Relief. 

Where plaintifC has a right to an équitable remedy and bas flled hls 
blll under which equity has taken jurisdiction, a court of equity will 
proceed to a final and full détermination of ail his rights, though this may 
involve flndings which of themselves could hâve been made in an action 
at law. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 104-114; Dec. 
Dlg. ©=39.] 

6. INJUNCTION <S=3l — JUBISDICTION OF EQUITY. 

Among the équitable remédies which a lltigant Is entitled to hâve ap- 
plied is the right to an Injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. S 1; Dec. Dlg. 
<S=1.] 

6. Patents <S=>280 — Suits in Equity — ^Jubibdiction. 

Under the statute authorizlng the court to grant Injunctions In patent 
cases according to the course and prlnciples of courts of equity, and 
upon a flndlng of Infringement in any such case to allow plaintlft dam- 
ages in addition to profits to be accounted for by défendant, it is the 
prayer for an injunction which glves jurisdiction to the court In equity. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 439; Dea Dlg. 
<g=280.] 

7. Patents <g=2S0 — Suits in Equity — Jubisdiction. 

A bill in equity cannot be entertalned in a patent case where plalntiff 
seeks only compensation, and équitable jurisdiction cannot be assumed 
by treating the inf rlnger as a trustée in receipt of profits for which he is 
liable to account. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 439; Dec Dig. 
<g=5280.] 

8. Patents (S=»2S0 — Surrs in Equity — Jubisdiction. 

Where a bill in equity for Infringement of a patent was flled during 
the life of the patent and contained a prayer for injunctions both pre- 
liminary and final and contained averments which pointed in the direc- 
tion of an accountlng of a character calling for a tribunal fltted and 
equipped to conduct it, it would not be dlsmissed for lack of jurisdiction. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 439; Dec. Dig. 
<S=>280.] 

9. Tbial ®=>11— Teansfeb of Causes — Eeeoe as to Chabactee ob Foem. 

Under Equity Rule 22, the question whether a case is to be decided at 
law or in equity la to be determined when the question can be decided in 

®=:9For otber cases see same toplc & KSÎY-NUMBER lu ail Key-Numbered Digesta & Indexa* 
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the full light ot ail the Information obtalnable, and Is to be determined 
on the merits with no more regard to mère form ot procédure than la 
required. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 2S-30; Dec Dlg. 
<g=>ll.] 

lOr Tbial i®=»11 — Tbansfeb or Causes — Tihe. 

The right of a défendant sued in equity to insist upon the case being 
tried at law if there is no real ground for eQuity retalning jurisdiction 
can be accorded to him at any stage. 

[Ed. Note.— For other cases, iee Trial, Cent Dig. f§ 28-30; Dea Dig. 
<Ê=»H.] 

Suit by the Goldschmidt Thermit Company against Primos Chemi- 
cal Company. On motion to transf er case to the law side of the court. 
Motion dismissed. 

See, also, 216 Fed. 382. 

J. Addison Abrams, of Philadelphia, Pa., and Charles F. Dane and 
Livingston Gifford, both of New York City, for plaintiff. 

Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, Pa., for 
défendant, 

DICKINSON, District Judge. It is at least not clear that the status 
of this case has changed since it was before the court on the prior 
motion to dismiss the bill. There is, however, practical wisdom ii> 
the suggestion made by cotmsel for défendant that the question of 
the right, in the assertion of which the défendant is rightfully in- 
sistent, should be disposed of at this time in order to save the possi- 
ble second trial of the case. This is the only justification or excuse 
even for a discussion which partakes of something of the character 
of a reargument of the question raised. 

At the expense of a somewhat lengthy statement of the principle.» 
involved, we will beginat the beginning. 

In the absence of any statutes or rules of court afïecting the ques- 
tion, a reason or ground for a court of equity refusing, or indeed find- 
ing that it lacked, the power to entertain jurisdiction of a bill, was 
always recognized to exist in the fact (where it was the fact) that an 
adéquate remedy at law existed. In chancery bills there was in con- 
séquence always incorporated the averment that the plaintifF had no 
remedy at law. It might further appear f rom the bill itself that such 
a remedy existed. Hence followed the practice of demurrers to bills 
on this ground, as the existence of such a remedy was an insurmounta- 
ble obstacle to the maintenance of the bill, and a formai answer was 
uncalled for. In some jurisdictions rules of practice in equity were 
adopted which dispensed with the requirement of a formai averment 
of the absence of a remedy at law, but the existence of such a remedy 
was still recognized as a défense to the bill, and, if the fact was prés- 
ent on the face of the bill, it was still the practice to meet it with a de- 
murrer. When demurrers were abolished by the equity rules, the same 
resuit was reached through the médium of motions to dismiss for want 
of jurisdiction. A further change was then wrought in some juris- 

â=>Far other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & ilnd«z«r 
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dictions by statutes, and in others by the adoption of equîty rules 
providing that, when the question' 6f jurisdiction on this ground was 
raised, it should not be disposed of either upon demurrer or motion 
to dismiss, but the case should be transferred to the law side of the 
court. 

A partial history of the évolution of the practice above outlined as 
traced through our own equity rules is this : 

[1] By the rules in force before those promulgated on Noveniber 
4, 1912, Rule 21 (198 Fed. xxiv, 115 C. C. A. xxiv) gave plaintifï the 
optional right to omit the averment of the absence of a remedy at law, 
and it was provided that the bill should not be demurrable because of 
this omission. There was a similar positive provision in the State 
Equity Rules that the averment should be omitted. Rule 22 (198 
Fed. xxiv, US C. C. A. xxiv) of the présent rules specifically pro- 
vides for the situation of the existence of an adéquate remedy at law 
appearing, by the requirement that the case shall be transferred to the 
law side of the court. This clearly and certainly implies that the 
bill shall not be dismissed on this ground. The Pennsylvania statute 
contains a similar provision, and like provisions in many other ju- 
risdictions évidence the gênerai drift of the practice in the direction 
indicated. This was probably born of a common juridical expérience. 
Rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), abolishing demurrers and 
pleas, gave, it is true, défendant the substituted remedy of a motion 
to dismiss. This surely, however, does not abrogate Rules 22 and 23 
(198 Fed. xxiv, 115 C. C. A. xxiv), which are specifically applicable 
to cases which should properly hâve been made the subject of actions 
at law. 

This point has already been decided; but, inasmuch as the présent 
hearing is in the nature of a reargument of the whole question, we 
State our adhérence to the opinion before expressed that an objection 
to the maintenance of a bill on this ground must be asserted under 
Rule 22 or 23, and not under Rule 29. 

[2, 3] With this preliminary question out of the way, we corne to 
the légal merits of the position taken by the défendant. We hâve 
already found in its favor the principle that the existence of an adé- 
quate remedy at law is in itself an answer to a bill in equity, and we 
hâve further found the application of this principle to hâve been con- 
firmed to défendants in the courts of the United States by the quoted 
provisions of the statutes. Neither of thèse findings, however, free 
us from the inquiry of : "What is an adéquate remedy at law?" The 
same answer has been made to this question by the courts of every 
jurisdiction, fédéral and state. It is that the remedy afiforded by an 
action at law must be ïull, adéquate, and complète. Mère existence 
of a remedy in the sensé of the right to bring an action at law will 
not of itself suffice, but the remedy afforded by the action must be 
of the character described. 

The application of the principle of référence to the law side of the 
court is also accompanied with another principle. A case may be of 
a mixed character respecting the remédies called for, and there may 
be a commingling of the remédies to which the plaintifF is entitlecî, 
some of which may be purely équitable and which can be afiforded 



GOLDSCHMIDT THEKMIT CO. V. PBIMOS CHEMICAL CO. tio 

only tlir«()ugh chancery forms of procédure, and others, or at least one 
other, which may be administered through légal forms. 

The principle then applicable is this : 

[4, 5] When the right to an équitable remedy exists in a plaintiflE 
and he bas filed his bill through and by which a court of equity has 
taken jurisdiction of his complaint, the court having thus acquired 
jurisdiction will proceed to a final and full termination of ail his rights, 
notwithstanding the fact that this may involve findings which of them- 
selves could hâve been made in an action at law. Among thèse équita- 
ble remédies, which are recognized as the right of a litigant to hâve 
applied, is the right to an injunction, and in most jurisdictions at least 
to an accounting, where the accounting is complex and of a character 
with which a tribunal, made up of a jury, could not be expected to 
cope. The necessity for discovery also may in itself confer équitable 
jurisdiction. We hâve qualified the statement of the proposition bear- 
ing upon the jurisdiction of a court of equity on the ground of an 
accounting, because of the position flatly taken by counsel for the de- 
fendant that no équitable jurisdiction on this ground exists in the courts 
of the United States, at least in patent cases. To complète a gênerai 
statement of the principles affecting the décision of the question of 
jurisdiction as between courts of law and in equity, a référence to the 
statutes on the subject of patents should be added. 

[6, 7] The history of ail such législation is succinctly set forth in 
Root v. Railway, 105 U. S. 189, 26 L. Ed. 975. Its présent resting 
place is in the provision of the statutes granting power to the courts 
to grant injunctions in patent cases "according to the course and prin- 
ciples of courts of equity," and, upon a finding of infringement "in 
any such case," the allowance to the plaintiff of damages in addition 
to "profits to be accounted for by the défendant." Under this statute 
it is the prayer for an injunction which gives jurisdiction to the court 
in equity, and, as the then existing législation conferred a right of 
action at law for damages only, no bill can be entertained where the 
plaintifï seeks only compensation, and équitable jurisdiction cannot be 
assumed through the mère device of treating the infringer as a trus- 
tée who has been in the receipt of profits for which he is liable to ac- 
count. 

It only remains to test the soundness of the foregoing principles 
by a référence to the adjudicated cases. The case of Root v. Railway, 
105 U. S. 189, 26 L. Ed. 975, having recognized that the courts were 
not in accord upon a statement of the principles involved, discusses 
them with lucidity and fullness for the purpose of silencing ail con- 
troversy over them in the courts of the United States. This justifies 
us in limiting our références to this one case and to a few others to 
show how the principles there enunciated hâve been applied. 

On its face Root v. Railway was the case of a bill filed by the owner 
of a patent after his proprietary rights had ended. The prayer was 
for a decree directing the défendant to account for and pay to plain- 
tiff ail profits received by him. The bill was demurred to on the 
ground that the plaintiff was not entitled to the relief prayed for 
because there was a full, complète, and adéquate remedy at law. The 
demurrer was sustained in the court below and bill dismissed, and this 
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decree was affirmed by the Suprême Court. It may be an aid to 
clarity to hère interpolate that the purpose of this bill was the bald 
attempt to évade the légal remedy which had been conferred by stat- 
u:te and to substitute for it an équitable remedy which had not been 
conferred. Furthermore, there was no averment in the bill which was 
suggestive even of any fact out of which a right to an équitable rem- 
edy proceeded. The Suprême Court, however, took advantage, as 
has already been stated, of the opportunity to settle the law on this 
gênerai subject. This they did by an elaborate discussion of the thème, 
both from the viewpoint of gênerai principles and from the decided 
cases, and the formulation of the conclusions reached into clear-cut 
propositions. Thèse may be found summarized on pages 215 and 216 
of 105 U. S., 26 L,. Ed. 975. We hâve paraphrased them in numbered 
statements as follows ; A bill in equity will not be sustained : (1) For 
a naked account of profits and damages against an infringer of a pat- 
ent; (2) accounting relief ordinarily is incidental to some other eq- 
uity, the right to enf orce which secures to the patentée his standing 
in court; (3) the most gênerai ground for équitable interposition is 
by injunction against a continuance of the infringement. Grounds of 
équitable relief, however, may arise other than by way of injunction. 
Each case must rest upon its own peculiar circumstances which must 
furnish a clear and satisfactory ground of exception to the gênerai 
rule. They cannot be defined more exactly than as stated in the fol- 
lowing enumeration : (1) Where the title of the complainant is équita- 
ble merely; (2) where équitable interposition is necessary on account 
of the impediments which prevent a resort to remédies purely légal; 
(3) such an equity may arise out of and inhere in the nature of the 
question itself springing from spécial and peculiar circumstances which 
disable the patentée from a recovery at law altogether, or render his 
remedy in a légal tribunal difficult, inadéquate, and incomplète. 

[8] It is clear that no command to dismiss the présent bill comes 
to us out of Root V. Railway. In the first place, the présent bill was 
filed during the life of the patent. In the second place, there is a 
prayer hère for injunctions, both preliminary and final. In the third 
place, there was time under the rules and practice of the court to 
hâve applied for and secured (if otherwise entitled to it) a preliminary 
injunction, and finally therè are averments in the bill which point in 
the direction of the accounting being of a character which calls for a 
tribunal fitted and equipped to conduct it. 

Nor is the présent case ruled by any of the cited cases to which we 
hâve been referred. 

Mershon v. Furnace Co. (C. C.) 24 Fed. 741, was a case in which 
the bill was served three days before the expiration of the patent. 
No injunction, provisional or final, could therefore hâve issued. There 
was an entire absence of the averment of any spécial grounds for 
équitable relief. 

In American Co. v. Railway (C- C.) 41 Fed. 522, no preliminary 
injunction was asked for, aiid the patent expired before the retum 
day of the subpœna. There was also hère a total dearth of any spécial 
grounds for équitable interférence. 
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Heckscher v. Steel Co. (D. C.) 205 Fed. Z77 , was a case for the re- 
covery of the amount of license fées due under a contract. The court 
moreover expressly found that the bill was not for an accounting. 
Incidentally this case is authority for the conclusion independently 
reached at the former argument that questions of this kind were to 
be disposed of under Rule 22. There it was raised by demurrer in 
form which under Rule 29 is a motion to dismiss. Judge McPherson 
refused to dismiss the bill, but did make an order of transfer for the 
valid reason above indicated. 

The above cases will sufïice to blaze for us the path upon which 
to travel. It is to be observed, however, that Root v. Railway was 
decided before the adoption of the Equity Rules promulgated Novem- 
ber 4, 1912, and therefore before we had Rules 22 and 23. The ad- 
ministrative policy enjoined upon us by thèse rules is not to permit 
plaintifïs to be hampered by procédure objections on the ground that 
complaint had been made to the wrong court, but, while preserving to 
défendants ail their rights in the disposition of cases, nevertheless to 
dispose of them by having them determined by that court to whose 
décision they are properly subject. 

[9] The spirit and intendment is tbat the question by what tribunal 
the case should be decided is to be determined when the question 
can be decided in the full light of ail the information obtainable. 
Plaintifï is to hâve accorded to it its right to équitable relief in form 
and method of procédure, and the défendant is to be given full pro- 
tection in the assertion of its right in a proper case to hâve it sub- 
mitted to a jury. The question is one to be decided on its merits with 
no more regard to mère form of procédure than is required, and, when- 
ever it appears that a case brought in equity should hâve been brought 
at law, full power is given to make the transfer. It is the expérience 
of every trial lawyer of extensive practice, as well as of every trial 
judge, that, when a case of accounting is about to be submitted to a 
jury, the suggestion is often forced from the judge, or from counsel, 
that the accounting should be referred to some one well equipped to 
render it. If such should turn out to be this case, it would be dis- 
covered that a mistake had been made in now transferring it 

The conclusion reached is this: 

[10] The défendant is within its rights in insisting upon the case 
being tried at law, if there is no real ground for a court of equity 
retaining jurisdiction. This right, however, will remain in the case to 
be accorded to the défendant at any stage. Ail that is now decided is 
that on the face of the record technically a court of equity has juris- 
diction, and we cannot find from the record now before us that the 
averments which confer this jurisdiction are merely colorable, nor 
can we find at présent that the case is one which the défendant is en- 
titled as a matter of right to hâve tried at law. 

The motion to transfer is therefore dismissed, with leave to défend- 
ant to renew it at any time. 
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DECKER V. SMITH. 
(District Court, N. D. New York. August 16, 1915.) 

1. Eqxjitt <®=>410 — Masteb's Repoet — Exceptions — Tniœ to Filk. 

Under Equity Rule 66 (193 Fed. xxxvii, 112 C. C. A. xxxvU), requiring 
the master to retum his report into the derk's office, and giving the 
parties 20 days from the time of the filing of the report to flle excep- 
tions thereto, exceptions to the report must be filed wlthin the time 
fixed, and exceptions to the master's draft or proposed report merely 
glve hlm an opportunlty to correct his report and are insufflcient to 
présent any objections to the report. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 905-919; Dec. 
Dig. c@=»410.] 

2. Patents <S=>226— Infringement — Tokts. 

One gullty of Infringing a patent is a wrongdoer, and his acts are a 
tort. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 357; Dec. 
Dig. (g=>22e.] 

3. Patents <®=3;ji2 — Infbingembnt — Accounting — Btjbdejst of Pboof. 

On an accounting for lufringing a patent, complainant has in the flrst 
instance the burden of proving profits made by défendant; but, when he 
has shown the profits, défendant, to escape llability therefor, has the 
burden of showing by clear and satisfactory proof that he incurred and 
paid expenses in makiug and selling the infringing goods for which a 
déduction should be made. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544r-549; Dec. 
Dig. <®=>312.] 

4. Patents <S==>318 — Infbingement — Accounting — Liabilities. 

Where an infringer of a patent manufactured and sold the patented 
article and nonpatented articles, but failed to keep books of accounts or 
memoranda enabling hlm or others to separate the exi)ense of maklng 
and selling the infringing article from that of the others, but so com- 
mlngled his manufacturing and selling business and the expenses ihereof 
as to inake it impossible to separate the expense of the Infringing busi- 
ness from that of the other, he could not be allowed a déduction from 
the gross profits on sales of infringing goods on mère surmise, spécula- 
tion, or estimâtes, or on mère opinion évidence based on gênerai recol- 
leetion of time actually spent and salaries or wages paid in making and 
selling the infringing article. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 568-576; Dea 
Dig. ®==>318.] 

6. Patents <S=>318 — Infbingement— Accountino — Peofits. 

As a complainant seeking damages from défendant for infringing his 
patent can recover only the profits on infringing goods sold b? défend- 
ant, the latter cannot offset or counterclaim expenses incurred and paid 
in attempting to make sales on infringing goods which were not con- 
summated, and the expense of an expérimental trip of an employé of de- 
fendant is not an expense o£ selling infringing goods in the absence of 
any proof of any sale. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 566-576; Dec. 
Dig. <©=>318.] 

6. Patents <®=»312 — Infbingement — Damages and Pbofits. 

In ascertalnlng damages and profits in patent cases, the ordinary rules 
of évidence should be applied as far as applicable, but no arbitrary rule 
should be allowed to prevail over the clear equities of the case. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec 
Dig. <©=312.] 

®=oFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. Patents tS=318 — Infringement — Infringer as Trustée. 

An infringer of a patent is a trustée for the owner, and, where he has 
so confused the profits received wltli other matters that either tie or the 
owner must bear a loss, the loss must fall on the infringer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 5eft-576; Dec. 
Dig. ®=>318.] 

In Equity. Suit by William M. Decker against De Wane B. Smith. 
Exceptions to master's report fixing damages for infringement of a 
patent, and motion by défendant to strike from the files exceptions 
fîled by complainant, as filed too late. Report of master confirmed, and 
exceptions overruled, and exceptions of complainant net considered. 

J. William EHis, of Bufïalo,, N. Y., for complainant. 
Richard R. Martin, of Utica, N. Y., for défendant. 

RAY, District Judge. [ 1 ] The master's report was filed November 
10, 1914. November 5th, the défendant presented to the master cer- 
tain exceptions to the proposed or draft report which were considered 
by the master and filed with the report. November 19, 1914, the de- 
fendant filed his exceptions to the report. December S, 1914, the 
complainant filed his exceptions to such report. I do not find any 
exception of complainant to the proposed or draft report. In order 
to comply with the terms of Equity Rule 66 (1913, 193 Fed. xxxvii, 
112 C. C. A. xxxvii), the exceptions to the report, not the draft re- 
port, should be filed within the 20 days succeeding the filing of the re- 
port as actually made by the master, and thèse exceptions are to the 
report as made, not to the draft report. Equity Rule 66 (1913) reads 
as follows: 

"Tlie master, as soon as his report Is ready, shall retum the same into 
the elerk's ofiJce and the day of the retum shall be entered by the clerk In 
the equity docket. ïhe parties shall hâve twenty days from the time of the 
tlling of the report to file exceptions thereto, and if no exceptions are within 
that period filed by either party, the report shall stand confirmed. M excep- 
tions are flled, (hey shall stand for hearing before the court, if then in session, 
or, if not, at the next sitting held thereafter, by adjoumment or otherwise." 

The reason of the rule is apparent. It prevents delay, gives a rea- 
sonable time, and informs the opposing party of the objections to the 
report. The exceptions raise the issue. The object of filing objec- 
tions with the master to his draft or proposed report is to give him 
an opportunity to correct his report, reconsider any point objected to, 
and décide difïerently if he on reconsideration deems himself in er- 
ror. But thèse exceptions to the proposed or draft report are not 
a substitute for the exceptions required to be filed to the report as 
finally made and do not take their place. If additional time in which 
to file exceptions to the report of the master is desired, application to 
the court for such extension should be made. Hère this was not done 
and has not been done. The exceptions of complainant to the report 
of the master were filed too late and cannpt be considered. There 
may be error in the report, in that the master did not heed the excep- 
tions filed to the proposed or draft report; but, if exceptions are not 
filed in time to the report as made and filed by the master, such er- 

®=:9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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rors, if any, are deemed waived. The master has reported net profits 
at $2,826.26 with interest from the date of such report, October 23, 
1914. 

The exceptions of défendant duly filed daim that the following dé- 
ductions should hâve been made, viz. : (1) $476 claîmed to hâve been 
paid a stenographer and an expense of defendant's business in mak- 
ing and selling the infringing goods. (2) $136, salary of bookkeeper, 
an expense of defendant's business in making and selling the infringing 
goods. (3) $1,162.50, one-fourth of the salary and traveling expenses 
of one C. E. Marks, a traveling salesman, claimed to hâve been paid 
him for salary and services in selling the alleged infringing goods. (4) 
$1,100, claimed to hâve been paid one H. J. Smith, a traveling sales- 
man, for services and expenses in selling the infringing goods. Thèse 
items, if allowed, will wipe out the $2,826.26. If ail thèse items are 
justly allowed, it will demonstrate that the défendant was conducting 
this infringing business at a loss. 

The défendant conducted his business in the city of Utica, N. Y., 
under two names, "D. B. Smith & Co.," and "Yankee Company." Un- 
der the first name he sold spray pumps, and under the name Yankee 
Company he sold nursing bottles and nipples, muiîlers for gas engines, 
and whistle outfits for motor boats. In the conduct of thèse two busi- 
nesses under the two names the défendant employed one bookkeeper, 
two stenographers, three traveling salesmen, and his son, Myron H. 
Smith, who acted as gênerai manager of the Yankee Company. 

The infringement began March 18, 1909, and terminated July 12, 
1910, when an injunction was served. The défendant also dealt in 
nursing bottles and nipples held not to infringe. 

The master found the gross profits to bave been $3,367.04. The 
master finds, and the évidence sustains and demands the finding, that 
the expenses of conducting the business of the two companies named 
was not separated, or kept separate, on any of the books of such com- 
panies. It was conceded by the testimony of said Myron H. Smith 
that it would be and is impossible for a stranger to this business, or 
thèse businesses, to tell or ascertain what the expense of conducting 
each business or the parts of each was. Said Myron H. Smith, in 
behalf of the défendant, wrote the master as f ollows : 

"There are no books in our •office kept either by the Yankee Company or 
by D. B. Smith & Co. coutainlng entries of amounts paid to Mr. Marks or to 
Harry J. Smith for salary or expenses. There are no entries on our books 
coverlng the items of postage claimed in the account whlch we flled. There 
are no entries in our books of salary paid to stenographers or to our bookkeep- 
er. We do not keep any gênerai ledger showing our expense accounts. We do 
not keep any purchase joumaL We do not keep any cashbooks showing cash, 
received or paid out." 

This was in response to a réquest for the books, etc. He also 
stated that checks desired and called for to show alleged payments 
were not kept, although some undoubtedly could be found by search, 
but wrote it would take time, and in efïect it appears he preferred to 
rely on other testimony. The cash received by the one company was 
not kept separate from that received by the other. The only account 
books kept by the Yankee Company were a ledger and duplicate 
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binder of invoices, and the books kept by D. B. Smith & Co. were the 
same, with the addition only of a journal or order book in which was 
entered the orders received by the latter company. The money re- 
ceived by both companies were commingled and deposited in bank, but 
whether to the crédit of D. B. Smith or D. B. Smith & Co. does not 
appear. Payments were made by the checks of the défendant, and 
no record was kept or produced showing for which company, or the 
benefit of which company, the deposits were withdrawn. The paid 
checks were not produced. Neither the stenographer nor the book- 
keeper was called as a witness, and the only testimony as to their em- 
ployment, their salaries and compensation, or the work they did and 
for which company, was that of the son of the défendant, Myron H. 
Smith, who testified from memory in thèse regards. His testimony 
on thèse subjects was largely made up of estimâtes and opinions. The 
défendant himself was not sworn as a witness, and the books, such as 
were kept, were not produced. In January, or February, 1909, said 
Smith says the salary of the bookkeeper was increased $2 per week 
on account of the nursing bottle business taken on. 

One Charles E. Marks has been a traveling salesman in the employ 
of défendant since January, 1899, selling the goods of D. B. Smith 
& Co. In 1907, or 1908, in connection wifii such goods he took on and 
carried the line dealt in by the Yankee Company, nursing bottles, nip- 
ples, and mufflers. He testified that in his opinion he spent one-half 
his time in the nursing bottle business, but stated that the estimate 
was made whoUy from memory, as he kept no record or memoranda 
as to time spent in dealing with the différent classes of goods or of 
his expenses relating thereto and properly chargeable to the respective 
companies. 

In January, February, and March, 1910, Harry J. Smith, also a 
son of the défendant and at his request, made a trip through the 
Southern States for the purpose of introducing and selling thèse in- 
fringing nursing bottles and nipples to the trade, for which he re- 
ceived a salary of $150 per month and $50 per week for expenses. 
Harry J. testified that he took but few orders that were filled by the 
défendant. Myron H. testified that numerous orders were sent in by 
his brother Harry, but, as most of them "had strings attached to 
them," they were not filled. None of such orders or of the letters 
declining to fiU them were produced. Myron H. testified the arrange- 
ment for this trip was made with Harry by his father. The father 
was not called as a witness, and no excuse for his silence was shown. 
It is impossible to ascertain from the évidence produced, the books 
mentionea not having been produced (possibly thèse will not show), 
the number of orders, if any, taken by Harry J. and filled. 

The spécial master says : 

"From the foregolng facts I flnd thls to be clearly a case where the ex- 
penses of conducting the business of the Xankee Company and that of the D. 
B. Smith & Oo. were so conlused and intermingled that it la Impossible from 
the books or otherwise to détermine with any degree of accuracy what pro- 
portion of expenses are properly chargeable to the nursing bottle business. 
Certainly It would net be fair to the complainant to allow the whole amount 
of déductions clalmed by défendant, as it is plainly shown that the time of 
the stenographer was occupied with the whistling oatflt and muffler business 
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as well as the nurslng bottle business, and in addition she gave, at tlmes, a 
portion of her services to D. B. Smith & Co. 

"As to the extra salary of $2 paid bookkeeper, there is not, in my opinion, 
sufficient évidence to allow said claim, as the only évidence given upon the 
subject was the testimony of Myron H. Smith which is entirely based upon 
memory with no record or entry of any kind to show when the expense be- 
gan or what the real arrangement was leading up to said increase of salary. 

"Likewise the salary and expenses paid to C. E. Marks, traveling salesman. 
He undoubtedly was occupied during part of his trip in selling nursing bottles 
and nipples. There is only his testimony as to the amount of tlme he devoted 
to the nursing bottle business which is estimated by him, which estimate is 
based wholly on memory, to hâve been one-half of his time, although he 
could furuish no proof as to the actual time spent or expense Incurred In 
selling or endeavoring to sell said articles. Myron H. Smith In making up 
account for défendant claimed but one-fourth of the salary and allowance 
for expense to this salesman for the nursing bottle business. 

"I further find that the trip made through the Southern States by Harry 
J. Smith during the months of January, February, and March, 1910, was en- 
tirely expérimental, although he received the same salary and allowance for 
expenses that had been paid to him by his father (the défendant) for several 
years previous while on the road selling spray pumps for D. B. Smitli & Co. 
He admittedly was without expérience in the nursing bottle business when 
he made such trip and had not previously attempted to sell nursing bottles 
and nipples, yet received the same salary and a larger expense account than 
did the salesman Marks, who had had several years* expérience with a slmilar 
Une of goods. In the absence of any record showlng the amount paid said 
Harry J. Smith, and in view of the fact that he was continued on the road 
during said period and the orders received from him were repeatedly rejected, 
it does not seem proper that the expense of said expérimental trip should be 
borne by complainant. 

"The défendant was in a position to know whetlier the confusion existing 
could be cleared up or not if the books of the D. B. Smith & Co. had been 
produced. He certainly had an opportunity to produce them, but failed to 
do so. 

"In view of the foregoing, any amount found as a déduction for said ex- 
penses would be merely spéculation and guess work with no deflnite resuit 

"Had the books of the D. B. Smith & Co. and the Yankee Company been 
properly aud completely kept, the rule of apportionment might easily hâve 
been applied as was done in the old and well-known case of Kubber Company 
V. Goodyear, 9 Wall. 788 [19 L. Ed. 566]. 

"I find it impossible to apply such rule to this case. 

"This case, in my opinion, comes clearly within the meanlng of the récent 
case of Westinghouse Electric Mfg; Co. v. Wagner Electric Mfg. Co., 225 U. 
S. 604 [.'32 Sup. et. 691, 56 L. Ed. 1222, 41 L. E. A. (N. S.) 653]. 

"I therefore find and report that there should be a decree in favor of com- 
plainant for the sum of $2,826.26, with Interest from the date of this report" 

Is there error in thèse conclusions? 

[2, 3] In causing thèse infringing goods to be made and in selHng 
them the défendant was a wrongdoer. His acts constituted a tort. On 
the accounting before the master the burden in the first instance was 
on the complainant to show the profits. This burden he sustained, 
and no exception is taken to the fînding as to gross profits, or by 
défendant to thèse déductions made by the master so far as they went ; 
but it is claimed thèse other alleged expenses were incurred and paid 
in running the infringing business or in making the infringing sales, 
and hence are properly tb be deducted from such gross profits also. 
When the complainant had sustained and satisfied the burden resting 
upon him, he was entitled to ail of such profits as he had proved on 
goods sold, unless the défendant should show by clear and satisfac- 
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tory proof that he had incurred and paid expansés in the makîng and 
selling of such infringing goods which should be deducted. In this 
the burden was on défendant. He was not sworn, and the books were 
not produced as before stated. 

[4] It seems to me, in view of the authorities, that where an in- 
f ringer of a patent engaged in making, or causing to be made, and also 
in selling, the infringing articles, and also in making and selling other 
noninfringing goods, and perhaps in both making and selling other 
noninfringing goods, fails to keep books or accounts or memoranda 
which enable him or others to separate and distinguish the expense 
of making and selling the infringing article f rom that of the others, and 
80 commingles and intermixes his manufacturing and selling businesses 
and the expenses thereof as to make it impossible to separate the ex- 
pense of the infringing business, selling the infringing goods, from 
that of the others, with any reasonable degree of certainty, such in- 
fringer cannot be allowed a déduction from the gross profits on sales 
of infringing goods proved, on mère surmise, guess, spéculation, or 
estimâtes, or on mère opinion évidence not based on defînite facts 
but mère opinion based on gênerai recollection as to the time actually 
spent and salaries or wages paid in making and selling the infringing 
articles. The négligence or loose business methods of an infringer 
cannot be used by him as a shield, or as a weapon of offense, in deal- 
ing with the one whose rights he has thus invaded or to def eat the re- 
covery of profits actually made by the infringer. In this case ail dé- 
ductions hâve been made except certain alleged expenses of selling the 
infringing goods. 

[5] As the complainant can recover only the profits on infringing 
goods sold by défendant, sales actually made, it would seem plain 
that défendant cannot offset, or counterclaim, or hâve deducted from 
the profits derived by him on sales actually made, the expenses incurred 
and paid in attempting to make sales which were not made or consum- 
mated. As there were no profits on such attempted sales, there can 
be nothing to deduct, and expenses incurred and paid in such at- 
tempted sale, or attempts to make sales, but which proved a failure, 
cannot be charged against profits or used to reduce a recovery of profits 
actually realized from the sales actually made. In Crosby Valve Co. 
V. 'Safety Valve Co., 141 U. S. 441, 456, 457_, 12 Sup. Ct. 49, 35 L. Ed. 
809, the infringer in carrying on his infringement of complainant's 
patent made certain infringing valves which défendant destroyed. 
Thèse and the expenses of making them were a dead loss in the busi- 
ness of making and selling infringing goods, but the Suprême Court 
beld that : 

"It was also proper not to allow a crédit for the destroyed valves against 
the profits realized by the défendant on other valves." 

At page 456 of 141 U. S., at page 54 of 12 Sup. Ct., 35 L. Ed. 809, 
the court, citing the master's report, said: 

; "The resuit therefore is substantially this: That the défendants made 
some 119 valves which they subsequently destroyed, with some castlngs which 
. they concluded not to use. I flnd no sufficlent reasons for modlfylng my for- 
mer disallowance of item 7 in each case," 
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As to this the Suprême Court said : 

"As for the contention that the destroyed valves ought to form a crédit 
against the profits ^.ctually realized by the défendant on other valves, It is 
sufflcient to say that the only subject of Inquiry Is the profit made by the 
défendant on the articles whlch it sold at a profit, and for whlch it recelved 
payment, and that losses Incurred by the défendant through Its wrongf ul In- 
vasion of the patent are not chargeable to the plaintifC, nor can their amount 
be deducted from the compensation which the plaintifif is entitled to receive. 
Cawood Patent, 94 U. S. 695 [24 L. Ed. 238] ; Elizabeth v. Pavement Ca, 97 U. 
S. 126, 138 [24 L. Ed. 1000] ; Tilghman v. Proctor, 125 U. S. 136 [8 Sup. Ct 
894, 31 L. Ed. 664]." 

In the instant case the expense of the expérimental trip of the son 
of défendant was a loss in the business, and not an expense of selling 
the infringing goods on which défendant is charged a profit. If he 
sold any, the number does not appear. If the correct rule be the 
profits derived from the infringing business taken as a business and 
by itself, then when the amount of gross profits of that business is 
proved it is to be reduced by legitimate and proper and proved expenses 
of conducting that particular business. Thèse déductions should be 
based on proof of facts, not on mère estimâtes and opinions where the 
expenses were so intermingled with the expenses of sales of other ar- 
ticles as to be absolutely indefinite. This is especially true when the 
books kept are not produced. But, I take it, this is not the rule for 
ascertaining profits. At least it was not adopted by the master in this 
case. But even so it is impossible from the évidence to détermine 
except by guess and spéculation the amount of expenses not already 
allowed, chargeable to the nursing bottle business. If every avenue 
of getting at the truth in this regard had been thrown open by the 
défendant, and every means exhausted, the court would be inclined 
to lean far towards the side of the défendant ; but hère it finds no rea- 
sonable ground for materially relaxing the rules applicable. In Walker 
on Patents (4th Ed.) § 713, p. 561, it is said: 

"Where a part of the infringement of a défendant resulted in profits, and 
the residue resulted in losses, the complainant is entitled to recover those 
profits without any déduction on account of those losses." 

The author cites Callaghan v. Myers, 128 U. S. 664, 9 Sup. Ct 177, 
32 L. Ed. 547; Crosby Valve Co. v. Safety Valve Co., 141 U. S. 453, 
12 Sup. Ct. 49, 35 L. Ed. 809; Graham v. Mason, 1 Holmes, 90, Fed. 
Cas. No. 5,672; and Steam Stone Cutter Co. v. Mfg. Co., 17 Blatch. 
27, Fed. Cas. No. 13,335. This applies to the expenses of the south- 
em trip made by the son of the défendant. 

In Walker on Patents (4th Ed.) § 71 5, p. 562, the author says ; 

"The generlc rule for ascertaining the amount of the profits recoverable In 
equity for the infringement of a patent is that of treating the infringer as 
though he were a trustée for the patentée, in respect of the profits 'whlch ho 
realized from his infringement The spécifie rules by means of whlch this 
generic rule is admlnistered are somewhat numerous and somewhat elastia 
They are adapted to the varying natures of patented inventions, and to the 
varying circumstances under whlch the patents for those Inventions are re- 
spectively infringed. They ail require the best évidence, of whlch the nature 
of each particular case to which they may be respectively applied will rea- 
sonably admit, and that évidence must be reasonably definlte and convincing." 
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In Fischer v. Hayes (C. C.) 39 Fed. 613, ît was held: 
"Where a master reports that the profits of défendant derlved trom tha 
Inf ringement of plaintifC's patent cannot be computed from the évidence, nom- 
inal damages only can be assessed, though it is apparent tbat tbere were 

profits." 

This goes on the principle that there must be évidence of the amount 
of the profits. In Locomotive Safety Truck Co. v. P. R. Co. (C. C.) 

2 Fed. 677, it was held : 

"Although an Infringer may be answerable In damages, he is not to be held 
liable for profits unless there Is some satlsfactory évidence from whlch the 
value of the advantage derlved from the use of the invention can be meas- 

ured." 

In the opinion, at page 681 of 2 Fed., the judge saîd: 

"Some witnesses, it is tnie, hâve glven estimâtes of the savtng of wear by 
the use of the swinging truck. But an examinatlon of thelr testlmony oon- 
vlnces me that thelr estimâtes are mère guesses, without any reliable basla. 
There are no facts In évidence to justtfy them." 

[6, 7] Such is this case as the master finds, and on going over the 
évidence I am convinced he was correct in his conclusions. If the 
complainant cannot recover profits without producing clear and sat- 
isfactory proof of their amount, on what principle or sound theory 
can it be held that défendant, profits once proved, can wipe them out 
by mère estimâtes ofi expenses incurred, books being withheld? In 
getting at damages and profits in patent cases the ordinary rules of 
évidence should be applied so far as applicable, and no arbitrary rules 
should be allowed to prevail over the clear equities of the case. But 
an infringer, so adjudged, is held to be a trustée for the owner of the 
patent infringed, and, if he has so intermixed and confused the profits 
received with other matters that either he or the one whose rights 
hâve been invaded and disregarded must bear a loss, that loss must 
fall on the infringer. This has been decided many times. Westing- 
house Electric Mfg. Co. v. Wagner Elec. Mfg. Co., 225 U. S. 604, 
620, 621, 622, 32 iSup. Ct. 691, 696, 697 [56 L. Ed. 1222, 41 U R. A. 
(N. S.) 653], where the court said (including quotation approved by it) : 

"But when a case of confusion does appear — when it is impossible to make 
a mathematlcal or approxlmate apportlonment — then from the very necesslty 
of the case one party or the other must secure the entlre fond. It must be 
kept by the infringer, or It must be awarded, by law, to the patentée. On 
establlshed princlples of equlty, and on the plalnest prlnclples of justice, the 
guUty trustée cannot take advantage of his own wrong. The fact that he 
inay lose something of his own Is a mlsfortune whlch he has brought upon 
bimself ; and if, as argued, the fund may hâve been made by the use of other 
patents also, for whlch he may be liable in another case, it is agaln a mis- 
fortune whlch he has brought upon hlmself and an instance of a double wrong 
causlng double llabllity. He cannot appeal to a court of conscience to cast 
the loss upon an Innocent patentée and by judldal decree repeal the provision 
of Kev. Stat. § 4921, whlch déclares that in case of infringeroent the complain- 
ant shall be entltled to recover the 'profits to be accounted for by the de- 
fendant.* * * ♦ 

"In the présent case the Infringer's conduct has been such as to preclude 
the bellef that it has derlved no advantage from the use of plalntiff's inven- 
tion. * * * In thèse clrcumstances, upon whom is the burden of loss to 
fall? We think the law answers this question by declarlng that It shall rest 
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upon the wrongdoer, who has so confused his own with that of another that 
iieither can be distinguished. It is a bitter response for the court to say to 
the innocent party, 'You hâve failed to make tbe necessary proof to enable us 
to décide how much of thèse profits are your own ;' for the party knows, and 
thé court must see, that sueh a requirement is Impossible to be complied 
with. The proper remedy to be applled in such cases is that stated by Chan- 
cellor Kent in Hart v. Ten Eyck, 2 Johns. Ch. (N. Y.) 62, 108, where he said: 
"The rule of law and equity is strict and severe on such occasion. » * * 
AU the inconvenience of the confusion is thrown upon the party who produces 
it, and it is for him to distingnish his own property or lose it' 

"It may be argued that, in its last analysis, thls is but another way of say- 
Ing that the burden of proof, is on the défendant. And no doubt such, in the 
end, will be the practical resuit in many cases. But such burden is not im- 
posed by law ; nor is it so shifted until after the plaintifC has proved the 
existence of profits attributable to his invention and demonstrated that they 
are impossible of accurate or approxiniate apportionment. If then the burden 
of séparation is cast on the défendant, it Is one which justly should be borne 
by him, as he wrought the confusion." 

I think this applies hère. 

The master could not guess with any degree of accuracy the amounts 
that were paid by défendant to stenographer and travehng salesmen as 
expénses and for sen'ice, etc., in selling the infringing goods, and the 
évidence given only presented a basis for a guess or mère estimate, 
nothing more. Sufficient facts were not proved upon which to base a 
rehable estimate. I am not to be understood as deciding that where 
a person works in selling infringing goods and other merchandise 
also, and keeps no account of the time devoted to the selling of the 
one as distinguished from the other, he may not give his estimate 
and recollection of the time devoted to each, but such estimate must 
be based on facts within the recollection and knowledge of the witness, 
àuch as demonstrate with reasonable accuracy the correctness of the 
estimate. This court cannot guess at the amount with more accuracy 
than the master could hâve donc, and, as he declined the task, this 
court does not feel justified in undertaking to say he was wrong. The 
master also declined to adopt the guessed or estimated amounts given 
by the salesmen and manager as his or their idea of the proper dé- 
ductions. Clearly, under the évidence, the stenographer devoted a 
large part of her time to other work. It is not shown that she could 
not hâve been produced as a witness. The books of D. B. Smith & 
Co. should hâve been produced, and the défendant himself ought to 
hâve known, and if called been able to tell, something of the business 
arrangements he made and expénses, etc., paid on his own checks in 
selling the infringing goods. 

I think the resuit arrived at by the master as nearly a correct and 
just one as it is possible to obtain under the évidence, and there will 
be an appropriate order confirming the report and overruling the 
exceptions. 

As to the compensation of the master, I will allow $20 per day for 
23 days, or $460, and $100 for supervision of examinations, and $61.10 
stenographer, in ail $621.10, to be paid by the défendant 

There will be an order kccordingly. 
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AMEEICAN GRAPHOPHONE CO. et al. v. BOSTON STORE Oï^ CHICAGO. 

(District Court, N. D. Illinois, B. D. September 3, 1915.) 

No. 482. 

1. Patents ®=>191 — Rights or Patentées — Contracts. 

A patentée may, while exerclsing any of his three co-ordlnate monopoly 
rights of making, selling, and using, reserve by proper agreement such 
portion thereof as he may see fit ; but af ter he bas once allowed the 
patented article to pass out of the monopoly, without committing, by 
proper agreement, the one to whom the article cornes to the observance 
of an obligation on his part, he cannot recall it, or clalm that by notice 
he bas burdened the article with such réservation. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 268; Dec. Dig. 
€=5191.] 

2. Patents ®=»191 — Rights of Patentée — Contbacts. 

An agent or vendee of a patentée may, by direct covenant, bind him- 
self to the observance of price restriction Imposed as a condition on 
which exclusive right of sale by the patentée is belng exercised. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 268; Dec. 
Dig. <®=»191.] 

3. Patents <S=»257^Rights of Patentée — Contbacts. 

Whether a violation of a eontraet by an agent or vendee of a patentée 
to observe price restriction, Imposed as a condition on which exclusive 
right of sale by patentée is being exercised, may be dealt with as for 
infrlngement or breach of eontraet, enforceable in equity, is immaterial 
as between the parties, except only as it may affect the jurisdlction of 
the court to be invoked; but, where the eontraet is to be taken as the 
measure of the agent or vendee's right, a fallure to observe its stipula- 
tion is an Infrlngement. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ©1=257.] 

In Equity. Suit by the American Graphophone Company and an- 
other against the Boston Store of Chicago. Motion to dismiss amend- 
ed bill of complaint and order made to show cause in 10 days why in- 
junction should not be granted. 

Elisha K. Camp, of New York City, Daniel N. Kirby, of St. Louis, 
Mo., and Taylor É. Brown, of Chicago, 111. (Brown & Mehlhope, of 
Chicago, 111., and Nagel & Kirby, of St. Ivouis, Mo., of counsel), for 
plaintififs. 

Hamilton Moses, of Chicago, 111. (Moses, Rosenthal & Kennedy, of 
Chicago, 111., of counsel), for défendant. 

GEIGER, District Judge. [ 1 ] I shall consider the eontraet set out 
in the complaint as though it were entered into between the de- 
fendant and the plaintiff American Graphophone Company. The 
case is of importance only in so far as it présents the question : Can 
a, patentée, upon a sale of a patented article, by eontraet require of 
his immédiate vendee the observance of price restrictions upon resale? 

Prior to the décision in Bauer v O'Donnell, 229 U. S. 1, 33 Sup. Ct. 
616, 57 L. Ed. 1041, 50 L. R. A. (N. S) 1185, Ann. Cas. 1915A, 150, 
this question, now raised upon the motion to dismiss, would hâve re- 
ceived an affirmative answer on the authority of Victor v. The Pair, 

^:=3For other cases see same topic & KEY-NUMBBR in ail Key-.Numbered Digests & Indexes 
225 F.— 50 
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123 Fed. 424, 61 C. C. A. 58, the cases therein cited, Bernent v. Har- 
row Co., 186 U. S. 70, 22 Sup. Ct 747, 46 L. Ed. 1058, Henry v. 
Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 
880, and certain other cases, particularly the so-called Anti-Trust Cases, 
which involve patents and patent rights. The détermination of the 
motion, as I think, dépends upon the effect, if any, to be given to 
Bobbs-MerriU Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. 
Ed. 1086, and Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 
L. Ed. 1041, 50 E. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150, as 
modifying the views thus heretofore entertained. 

Now, in the Bobbs-Merrill Case, it was held that the exclusive right 
of vending a publication, as secured by the copyright statute, did not 
confer the right, by notice, to burden the copyrighted article with re- 
spect to resale price, in whosesoever hands it raay corne ; that is to say, 
it was held that the right of vending does not include that manner 
of qualifying title to the thing sold. This seemed to be of the essence 
of the holding, for the court said : 

"The learned counsel for the appellant in thls case in the argument at bar 
disclaims relief hecoMse o1 any contraot, and relies solely upon the copyright 
statutes, and rights therein conferred." 210 U. S. 346, 28 Sup. Ct 724, 52 L. 
Ed. 1086. 

Again : 

"The précise question, therefore, In thls case Is: Does the sole right to 
vend (named in section 4952) secure to the ovpner of the copyright the right, 
after a sale of the book to a purchaser, to restrict future sales of the book at 
retail, to the right to sell it at a certain priée per copy, heoause of a notice in 
the boolc that a sale at a différent price ivUl 6e treated as an infringement, 
which notice has been brought home to one undertaking to sell for less than 
the named sum? We do not think the statute can be given such a construc- 
tion, and it is to be remembered that this is purely a question of statutory 
construction. There is no olaim, in this case of oorUract limitation, nor U- 
censé agreement controlling the subséquent sales of the book." 

Bauer v. O'Donnell presented, in respect of a patented article, the 
identical facts of the Bobbs-MerriU Case, and twice the court stated 
thé proposition for décision thus : 

(1) "May a patentée by notice limlt the price at which future retaU sales of 
the patented article may be made, such article being in the hands of a retailer 
by a purchase from. a jobber who has paid to the agent of the patentée the 
full price asked for the article soldî" 

(2) "The real question is whether In the exclusive right secured by statute 
to 'vend' a patented article there Is Included the right, by notice, to dictate 
the price at which subséquent sales of the article may be made. The patentée 
relies solely upon the notice quoted to control future priées in the resale by a 
purchaser of an article said to be of great utllity and highly désirable for gên- 
erai use." 

The décision in substance is that, when the patentée sells, he can- 
not thereafter impeach the fact of sale, nor the transfer of title of 
the article, by clamiing that he had affixed a notice thereto which 
qualified the right of the seller or purchaser on resale to agrée upon 
any price ; but the question hère is : Cari a patentée, while in the act 
of exercising his monopolistic right of sale, lawfully bind bis vendee 
to terms of resale to be respected by the latter? It is the question 
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which in the Victor Case, 123 Fed. 424, 61 C. C. A. 58, supra, was 
somewhat more broadly stated to involve thèse f acts : 

"The bill very clearly shows that appellants said to the jobber: 'We are 
unwilllng to part wlth the whole of our monopoly. There are no terms on 
which we wlll give you an unrestricted right to deal in our machines. How- 
ever, if you choose to pay our priée for a limlted rlght, we will place our ma- 
chines in your hands to be sold by you, or by dealers under you, to the public 
at net less than $25 each' — and that the jobber expUdtîy accepted this offer." 

Grant that .a patentée cannot, by mère notice, burden an article 
during the life of the patent with a resale price restriction, that he 
cannot make a notice attached to the article discharge the function 
of a "covenant running with the land," as in real estate sales, and that, 
when he sells, he sells, we still hâve the question : How eff ectively 
can he and his vendee bargain respecting the exercise of his exclu- 
sive right of sale ? If it be the law that he cannot make any bargain 
with his vendee which involves price restriction, then, of course, in 
that respect he is on compétitive, and not on monopolistic, ground. 
He is in the position where he may rightfully withhold the manufac- 
ture, use, and sale from the whole public, and yet, when he proceeds 
to sell, must submit to the very policy which the public, in granting 
him the monopoly, has surrendered to him. 

Now, as I view the récent adjudications, the Victor Case, supra, 
has two aspects which are significant: First, it announces the gên- 
erai proposition that the patentée and his vendee may bargain in any 
way respecting the scope of the former's release of his monopoly right. 
Therein it is in accord with the later cases (Bernent, Dick, and the 
Anti-Trust Cases). Secondly, that the notice affixed to the patented 
article is a sufficient réservation of his right as between himself and 
the public. Therein, it is clearly overruled by Bauer v. O'Donnell. 
If the gênerai proposition first above is aiso overruled, it seems difficult 
to find a foundation for the cases which subsequently affirmed it. 
That such is not the intended effect of the Bauer Case seems clear 
from the language used in stating the question therein to be decided, 
as well as the direct affirmance of the Bernent and Dick Cases, which 
involve, fundamentally, that very proposition. 

It is suggested that the distinction between the Bernent, Creamery 
Package (179 Fed. 115, 102 C. C. A. 413), Bath Tub (226 U. S 20, 33 
Sup. Ct. 9, 57 L. Ed. 107), and Rubber Tire Wheel (154 Fed. 358, 
83 C. C. A. 336) Cases and the présent case is this: That the pat- 
entée may sell or assign his right to sell, and introduce a covenant for 
price restriction ; that he may sell his right to manufacture and sell, 
and introduce a covenant for price restriction; but that he cannot 
sell his own patented article and compel his vendee to observe a cove- 
nant for a resale price. This attempted distinction, it seems to me, 
loses sight of the fundamental notion of the patentee's right. It does 
not help to say that, after a patentée has exhausted his right, he can 
no longer exercise it, or that, when he has once sold to an individual 
for a full price, the public cannot be barred from the full and un- 
restricted use and right of resale. Those are truisms. But what dis- 
tinction is there between selling or assigning the right to sell — to 
speak plainly, between licensing to sell on terms of resale, and seHing 
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the patented article on terms of resale ? Each îs or învolves the bar- 
gaining away of the right secured by thé patent, though the form of 
obligation or the manner of exercising may be différent. Naturally, 
an absolute sale by a patentée of his patented article is the highest form 
of license through which the purchaser and the public are admitted to 
the inventor's right, so far as they may enjoy it, in the use and sale of 
the particular article embodying the invention. In each case, how- 
ever, the licensee or vendee acquires the same right, having the same 
origin, and in no event exercisable without permission of the patentée. 
In each, the transmission by the patentée of a whole or a part of the 
exclusive right which has been granted him with respect to his in- 
ventive concept is (in whole or in part) the subject ofi the bargain; 
and the fact that, in the one, the bargain also involves the transfer of 
title to a physical thing, embodying the concept, does not furnish a 
basis for distinguishing the situations in so far as they fundamentally 
hâve this common élément which no one can enjoy or practice unless 
he can make terms with the patentée. 

The covenant for price restriction in thê Bernent and othér cases 
referred to, although found in a license to manufacture and sell, was 
germane to the patentee's exclusive right of sale. It was assumed 
in ail of thèse cases that such covenant was prima facie violative of 
public policy, but that it was met and overcome by the fact that the 
public, through the grant of the patent, had given the articles to be 
sold, a status which enabled monopolistic bargaining ; that theref ore 
the rules respecting ordinary sales could not apply. It is impossible, 
in my judgment, to draw a tenable distinction between those cases 
and the case of a direct sale by the patentée of his patented article. 

To State it again, in différent form: If the patentée may say to the 
world, "I will confer upon any one, by license, the right to manufac- 
ture and sell my patented article, provided he will observe a price, 
fixed by me at which the article is sold to another," he can say, "I 
will manufacture the patented articles myself, and I will sell to no one 
except on condition that he observe a resale price to be fixed by me." 
And he can do so for the reason that the article, because of its em- 
bodiment of the invention, has been made a subject of lawfuUy re- 
strictive price bargaining; and the Wall Paper (212 U. S. 233, 29 Sup. 
Ct. 280, 53 L. Ed. 486) and Dr. Miles Médical (220 U. S. 393, 31 Sup. 
Ct. 376, 55 L. Ed. 5021 Cases are most persuasive in supporting such 
view. The language of the Suprême Court in the Miles Case (see 220 
U. S. 401, 31 Sup. Ct. 376, 55 L. Ed. 502) could give no clearer réc- 
ognition to the fuU right of the patentée to bargain for price restric- 
tion. The statement is almost made in plain words that, if the pro- 
prietary medicine were a patented article, the contract there in ques- 
tion would, as between the parties, receive the protection of the patent 
laws as construed in the Bernent Case. 

In view of the language in Bauer v. O'Donnell, whîch discloses so 

<;lear a purpose to limit it to the précise facts, it is my judgment that 

it does not, and was not intended to, overrule the other cases, which 

seem so firmly to hâve established the gênerai proposition upon which 

: the sufficiency of the complaint in the présent case dépends. In other 
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words, the complaint shows a contract which, against the défendant, 
as a purchaser f rom the patentée, is valid and enforceable. 

[2,3] I appreciate that thèse views may not be in harmony with 
those expressed in other jurisdictions since the décision in Bauei^ 
V. O'Donnell, and for that reason hâve reduced them to the form of 
a mémorandum. The conclusions are : 

(1) That Dick v. Henry, Bernent v. Harrow Co., Victor v. The 
Fair, and the other cases, supra, so far as they permit a patentée, 
whiîe exercising any of his three co-ordinate monopoly rights, by 
proper agreement to reserve such portion thereof as he sees fit, hâve 
not been overruled by Bauer v. O'Donnell ; but that, after he has once 
allowed the patented article to pass out of the monopoly, without 
committing, by proper agreement, the one to whom the article comes, 
to the observance of an obligation on his part, he cannot then recall 
it, or claim that, by a notice, he burdened the article with such réser- 
vation. 

(2) That an agent or vendee of a patentée may, by direct covenant 
or agreement, be bound to the observance of price restriction, im- 
posed as a condition upon which exclusive right of sale by the patentée 
is being exercised. Whether a violation of such agreement be dealt 
with as for inf ringement or breach of a contract, enforceable in equity, 
is immaterial as between the patentée and his contractée, save only 
as it may afïect the jurisdiction to be invoked. 

(3) That the complaint states a good cause of action against the 
défendant. If the contract is to be taken as the measure of the de- 
fendant's right, it seems to me that a failure to observe its explicit 
stipulation constitutes infringement. Certainly the breach of the 
agreement, if valid, should entitle plaintiflfs to relief in equity. 

An order may be entered overruling the motion to dismiss. The 
application for an injunction, involving as it does the same funda- 
mental questions as the motion to dismiss, should also be granted; 
and, unless the défendant shall, within 10 days, indicate its désire 
to oppose such application upon grounds not involved in the motion 
to dismiss, an injunction may go. 



PHILADELPHIA RUBBER WORKS CO. v. UNITED STATES BUBBER 
RECLAIMING WORKS. 

(District Court, W. D. New York. June 29, 1915.) 

1. Patents <g=328 — Validitt and Infbingbment — Pkocess fob Devulcaniz- 

iNG RxjBBEK Waste. 

The Marks patent, No. 635,141, for a process for devulcanizlng rubber 
waste, was not anticipated, discloses invention, and describes tlie pro- 
cess claimed with sutBcient definiteness; also held infringed. 

2. Patents <©=3312 — Infringement — Evidence. 

A défendant is not excused f rom giving testimony to négative infringe- 
ment of a patented process by reason of its désire to keep its process a 
business secret, slnce it can at least show by affirmative proof what steps 
of the patented process it does not use. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. <S=»312.] 

^=5For other cases see same topic & KËY-NtJMBER in ail Key-Numbered Digests & Indexes 
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8. Patents ®=>175— Construction or Claim — "Mobe or Less." 

In a patent clalm, describing a process for devulcanizing rubber waste 
by heatlng to a température of 344° Fahrenheit, more or less, and for 
malntatolng such température for 20 hours, more or less, the words 
"more or less" mean approxlmately or nearly such température or length 
of time, leaving a reasonable margln to the discrétion or judgment of the 
one practlclng the process. 

[Ed. Note.— ror other cases, see Patents, Cent. Dlg. §§ 250, 250% ; Dec. 
Dig. <S=»175. 

For other définitions, see Words and Phrases, First and Second Séries, 
More or Less.] 

In Equity. Suit by the Philadelphia Rubber Works Company against 
the United States Rubber Reclaiming Works. On final hearing. De- 
cree for complainant. 

Charles Neave, of New York City (Alan N. Mann, of New York 
City, of counsel), for complainant. 

Briesen & Knauth, of New York City (Arthur v. Briesen and Fritz 
Ziegler, Jr., both of New York City, and Simon Fleischmann, of Buf- 
falo, N. Y., of counsel), for défendant. 

HAZEL, District judge. Bill for injunction and accounting, al- 
leging infringement of patent No. 635,141, dated October 17, 1899, to 
Arthur H. Marks, complainant's assignor, for a process for reclaiming 
rubber from vulcanized rubber waste. The patent plainly states as 
an essential of the process a dilute alkaline solution, preferably a 3 
per cent, solution of caustic soda, sufficient to completely submerge the 
finely ground rubber in a sealed vessel, which, when subjected to great 
heat, say "from 344° to 370° Fahrenheit, more or less," for 20 hours, 
more or less, will devulcanize vulcanized rubber waste and remove 
therefrom any fibrous substance. The object of the invention was to 
reclaim rubber in vulcanized rubber waste for re-use, by imparting 
to it the substantial characteristics of fresh or new rubber. The single 
claim of the patent reads as foUows: 

"The described process for devulcanizing rubber waste, whlch consista In 
submerging the finely ground rubber waste in a dilute alkaline solution in a 
sealed vessel. In heating the contents of the vessel to a température of 344* 
Fahrenheit, more or less, substantially as specified, and in maintalning said 
température for twenty hours, more or less, substantially as specifled." 

[1] The principal défenses are noninfringement, anticipation, and 
insufficiency or indefiniteness of description. A détermination of the 
adequacy of the last-mentioned défense requires an examination of the 
spécification, with a view to ascertaining whether it could be under- 
stood by the skilled in the art and the process practiced from such 
description. Diamond Rubber Co. v. Consolidated Tire Co., 220 U. 
S. 428, 31 Sup. et. 444, 55 L. Ed. 527. 

The patentée states thereiil that in the best method known to him 
for carrying out the process the finely ground rubber waste is put in 
a sealed vessel, contained in a tightly closed larger vessel, and sub- 
merged in an alkaline solution, for example, a 3 per cent, solution of 
caustic soda, and subjected to great heat, say a température of be- 

es>F»r Dtlier cases see same toplc A KEY-NUMBJSB Im aU Key-Numbered Digeats ft Indexes 
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tween 344" and 370° Fahrenheit, more or less, the pressure being main- 
tained for 20 hours, more or less. Any lack of specificness arising 
f rom the différence in température, and f rom the use of the terms "sub- 
merged," "finely ground rubber waste,"- "dilute alkaUne solution," 
and "sealed vessel," is not of such a nature as to mislead the skilled 
in the art as to the method of practicing the process. It is presumable 
that the words "finely ground" included waste eut into small pièces, and 
that the submerging solution should vary somewhat in strength and 
température according to the character of the waste material treated. 

[3] It is difficult to specify with exactness the strength of a solu- 
tion, or the degree of température, or length of time required for ob- 
taining the best results under varying conditions, and therefore the 
words "more or less," found in the claim in connection with the de- 
gree of température and the length of time required, must be interpreted 
as meaning approximately or nearly such température or length of 
time, leaving a reasonable margin to the discrétion or judgment of the 
one practicing the process. The law is that the admixing of certain 
substances or the heating of certain substances to a fixed température 
is a process ; and in Tilghman v. Proctor, 102 U. S. 707, 26 h. Ed. 
279, it is said that, if the method of doing this or the apparatus in or 
by which it can be done is fairly obvions, suggesting itself to a per- 
son skilled in the particular art, it is enough if the patent spécifies 
the process to be accomplished, without giving supererogatory direc- 
tions as to the apparatus or method employed. See, also, Expanded 
Métal Co. V. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 56 L. Ed. 1034. 
It was also contended that the process was inoperative, because the 
desired température could not be obtained within the inner vessel to 
achieve devulcanization without applying a stirring apparatus, etc. ; 
but I think there is abundant évidence to the contrary. 

According to the proof s, crude rubber in its original state is dense, 
and, though capable of being stretched, it is nevertheless inelastic; 
the property of elasticity being imparted to it by the well-known Good- 
year process, which combines with the rubber, while in a plastic state, 
a small proportion of sulphur, which vulcanizes or hardens it, so that 
it is able to retain its form regardless of variations in température. It 
Was testified that in practice, only a portion of the sulphur added to the 
rubber chemically combines with it during vulcanization, the remain- 
der being classed as free sulphur, and that when rubber articles are 
depreciated by wear or use the rubber contained therein is reclaimed 
and restored to a plastic state for revulcanization by the process of 
devulcanization. Devulcanization removes the free sulphur, or a por- 
tion thereof, from the vulcanized rubber, and is attended by a distinct 
depolymerization, or breaking into smaller aggregations the rubber 
molécules, which consist of hydrogen and carbon in the proportion of 
Cis Hs, thus rendering the waste rubber plastic. 

Defendant's counsel questioned the practicability of the depolymeri- 
zation of the waste rubber, contending that the problem was merely 
theoretical and had originated in the minds of complainant's expert 
witnesses; but their testimony on this point is uncontroverted and 
indicates that during vulcanization there is not only a chemical combina- 
tion of die rubber and sulphur, but that the reaction of the composi- 
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tion increases the degree of polymerization of the rubber molécules, 
a phenomenon présent when a given substance takes on larger quan- 
tities of the same components. That this results from vulcanizing 
rubber finds support in various publications to which the witness Web- 
er referred, and in the experiments carried on by him with caustic 
soda as a solvent, for the purpose of proving that the Marks process 
in question not only removed the free sulphur and fabric, but also 
broke into smaller aggregations the molécules of rubber. That the 
term "devulcanization" implies a change in the state of cohésion of the 
molécules, as distinguished from mère élimination of the free sulphur, 
is shown in the Béer patent, No. 12,983, of 1855. 

There are a number of patents in the record which clearly describe 
means for devulcanizing rubber articles, such as boots and shoes, in 
order to reclaim the rubber for re-use, and in ail such patents high 
température was applied to the rubber, both water and steam being 
used. In the Mitchell patent. No. 395,987, a caustic solution was used 
as a reclaiming agent, but the caustic solution was washed out before 
the rubber was subjected to great beat. Had it been allowed tô re- 
main in until after the beat was applied, devulcanization within the 
provisions of complainant's patent would probably hâve resulted. The 
alkahne solution in prior patents for reclaiming waste rubber was 
simply used to rempve the free sulphur or fabric, and not to ef- 
fect devulcanization. It was not suggested in the Mitchell patent, 
to which further référence will hereinafter be made, that old rubber 
tires or hose could be efficiently devulcanized and the free sulphur 
and fabric removed therefrom by a single step. If Mitchell had de- 
vised such a process, then obviously he would hâve succeeded in ac- 
complishing what the patentée herein has accomplished. His process 
defiberized rubber waste by the use of acid and pressure, and then 
devulcanized it by an additional step, after washing out the caustic 
soda, which he believed to be harmful during the period of devul- 
canization. 

The évidence preponderatingly shows that vulcanized rubber tires 
could not be rendered completely plastic by merely removiiig the 
free sulphur and fabric, and that such condition was attainable only 
by depolymerizing the waste or breaking down the rubber molécules 
formed during vulcanization. Prior tp the Marks process under conr 
sideration, so-called mechanical scrap rubber which had necessarily 
been highly vulcanized was not efficiently devulcanized or reclaimed 
by the acid process familiar to the art. Indeed, the witness lyowman 
swore that the shoddy made from mechanical scrap by the acid process 
was of a lower grade than rubber reclaimed from boot and shoe scrap. 
The experiments by the witness Weber showed that caustic soda aided 
devulcanization and increased the tensile strength of reclaimed rubber. 
It is not claimed that the invention in suit restores to waste rubber the 
superior characteristics of fresh rubber; but it is maintained, and I 
think has been proven, that after the waste rubber has been treated by 
the specified process it is capable of extensive use for mercantile 
purposes. 

The patent in suit is not anticipated by anything shown in the prior 
art. In the Béer patent, No. 12,983, to which importance is attached. 
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the ground rubber is first boiled in an alkaline solution, and then boiled 
again after turpentine bas been added, this process continuing until 
the waste is desulphurized ; but what degree of beat or what length 
of time is required is not specified. After the waste is freed from 
sulphur, it is washed and dried, and only then is it prepared for de- 
vulcanization. This method is manifestly not the metbod with which 
we are herein concerned, the important feature of which is the simul- 
taneous desulphurization and devulcanization of rubber waste by the 
use of caustic soda. 

The Mitchell patent, No. 395,987, to which référence bas herein- 
before been made, cornes nearer than any other to suggesting the pro- 
cess in controversy, but the method therein described was not sufh- 
ciently extended to include what Marks accompUshed. By Mitchell's 
process waste rubber was reclaimed by immersing it in an acid solu- 
tion in a sealed vessel and subjecting it to pressure above the boiling 
point, in f act, 240° Fahrenheit, until the material is corroded and re- 
movable by washing, after which the waste is steamed at high pres- 
sure to efïect devulcanization. Marks, on the other hand, defiberized, 
desulphurized, and devulcanized waste rubber by a single opération, 
and in so doing achieved a différent resuit from Mitchell, a resuit 
that was bénéficiai and useful. 

It is shown that the mère présence of caustic soda in rubber waste 
acts as a catalyzer, and will not only operate to stiffen rubber, but, if 
heated to a high température, will produce greater plasticity in the 
waste. I think the patentée made a patentable discoverj', and that its 
usefulness may be dearly inferred from defendant's adaptation there- 
of. Other alleged anticipations need not be examined, as those herein 
specified are the ones principally relied upon. 

It was next contended that Marks was not in fact the inventor of 
the process in question, and that it was invented by one Price. It 
appears, however, that the patentée, Sweet, and Price, who were em- 
ployés of the Boston Woven Hose Company, together made laboratory 
experiments from which it was seen that a caustic soda solution at 
great beat had a tendency to sof ten rubber ; but it is not proven that 
Marks did not alone afterwards develope and complète the process 
when experiments had been abandoned by Sweet and Price. Certain- 
ly the record does not disclose that either Price or Sweet conceived that 
the entire process of réclamation could be performed at one time, by 
putting the waste in dilute alkaline solution and subjecting it to the 
high température specified in the patent, thus devulcanizing the waste 
and incidentally removing the fabric therefrom. Alarks completed 
the laboratory experiments, and is theref ore entitled to the patent, even 
though others may bave had the same idea and made some experi- 
ments along the same line. Agawam v. Jordan, 7 Wall. 583, 19 L. Ed. 
177. 

As to inf ringement : It is fairly shown that défendant, in its adapta- 
tion for reclaiming rubber waste, uses caustic soda of varying strength, 
from 5 per cent, to 9 per cent., placing it in a sealed vessel, an iron 
cylinder, in which the waste, eut into small pièces capable of passing 
through a sieve of %-inch mesh, is immersed. Steam is then injected 
into the outer vessel in the space surrounding the vulcanizer at a 
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température of 360° Fahrenheit, and such température maintained for 
a period of from 20 to 24 hours. The caustic sokition used by the 
défendant is no doubt a dilute solution within the reasonable intend- 
ment of the patent in suit, and the eut waste the équivalent of the fine- 
ly ground waste therein specified; and the defendant's waste is thus 
restored to a plastic condition suitable for revulcanization, in practical- 
\y the same way as specified in the claim in suit. 

[2] It was urged that infringement was not sufficiently proven, but 
there is no contradiction of the prima facie showiag of complainant 
in relation thereto. Evidence to controvert infringement could easily 
hâve been produced by défendant, if the testimony of Butz had not 
been reliable, and the failure of the défendant to deny or qualify such 
testimony is indicative of its truthfulness. A. B. Dick Co. v. Belke & 
Wagner Co. (C. C.) 86 Fed. 149. The défendant is not excused from 
giving négative testimony by reason of its désire to keep its process a 
business secret, for in such case, as said by Judge Lacombe in Badische 
Anilin & Soda Fabrik v. S. Klipstein & Co. et al. (C. C.) 125 Fed. 543: 

"A court migbt not compel them to dlvulge it, but tliey could at least show 
by affirmative proof tbat soroe one or more steps (or ail the steps) of the pro- 
cesses set forth in the patent had not been foUowed in the manufacture of 
the product" 

Since the hearing my attention has been directed to a décision ren- 
dered by Judge Clarke in the Northern District of Ohio, Eastern Di- 
vision, wherein he held the patent in suit invalid for want of novelty 
and invention; but, though I hâve carefully considered the subject- 
matter of the patent in connection with the opinion of the learned 
court, I am persuaded on the record before me to a différent con- 
clusion. The patent in suit in my opinion was a step forward in the 
art, not a great step, it is true, but nevertheless an advance, which 
has the merit of accomplishing a new resuit by the application of a 
new process to the réclamation of inibber waste; and as the défend- 
ant appropriated the essential éléments thereof , thereby achieving the 
same resuit, it must be held to hâve unlawfuUy appropriated the same. 

Decree for complainant, with costs. 



UNITED STATES v. CHIN HING. 

(District Court, D, Maine. July 27, 1915.) 

No. Bl, 

1. Amens ®=»26— -Chinese Exclusion — Citizens. 

The Chinese Exclusion Acts (Act Sept. 13, 1888, a 1015, 25 Stat. 476, 
and Act May 5, 1892, c. 60, 27 Stat. 25 [Comp. St. 1913, §§ 4315-4323]), 
do not apply to jiersons of that race if they were born in the United 
States of parents there livlng ; Oonst. Amend. 14, cl. 1, declaring that ail 
persons born in the United States are citizens of the United States and 
of the State wherein they réside. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 83 ; Dec. Dig. 
<S=>26.] 

iS=^For otlier cases aee same topic & KBY-NUMBSR in ail Key-Numt>erâd Disesu & iBdtxei, 
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2. Amens iS=>û2 — Chinesï Exclusion — Actions — Evidence. 

In a proceedlng for the déportation of a Chinese person, évidence held 
to show that he was bom in the United States of parents there residing. 
[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. C=532.] 

Proceeding by the United States against Chin Hing for his déporta- 
tion under the Chinese Exclusion Act. From an order of the commis- 
sioner, directing déportation, Chin Hing appeals. Order reversed. 

John B. Kehoe and Samuel L. Bâtes, both of Portland, Me., for ap- 
pelant. 

John F. A. Merrill, U. S. Dist. Atty., and Arthur Chapman, Asst. 
U. S. Dist. Atty., both of Portland, Me. 

HALE, District Judge. [1] The United States commissioner has 
ordered that the appellant be removed from the United States to the 
republic of China; it appearing to the satisfaction of the commissioner 
that he is a Chinese person not lawfully entitled to be, or remain, in 
the United States, and that he is a citizen and subject of no other coun- 
try than China. Appeal has been taken to this court, from the order 
of déportation, It is clear that the Chinese Exclusion Act does not ap- 
ply to persons of that race, even though laborers, if they were born 
in the United States, of parents living in the United States. This is by 
virtue of the first clause of the fourteenth amendment of the Constitu- 
tion: 

"Ail persons bom or naturallzed In the United States, and subject to the 
jurlsdiction thereof, are cltizens of the United States, and of the State where- 
in they réside." 

See U. S. V. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. 
Ed. 890. 

[2] Was the appellant born in this country, of parents living in this 
country ? He testifies that he was born 25 years ago in San Francisco, 
at 714 Dupont street; that he lived there 11 years, and went from there 
to New York, and from New York to Boston, where he lived 5 years ; 
that he afterwards lived in Waltham, and then came to Lewiston, 
where he now lives and keeps a laundry. His testimony is clear ; he 
is not shaken on cross-examination. 

Chin Heung testifies that he has known the appellant ever since his 
birth, but that he is not related to him. He says the appellant was born 
at 714 Dupont street, in San Francisco. Chin Heung testifies, also, 
that he came on the train with Chin Hing to New York, and went to 
35 Pell street. Judge Connolly, of the Superior Court of this county, 
testifies that he knows this witness, Chin Heung, has known him for 
a long time, and that he knows him to be a man of honesty and good 
réputation for truth. 

Chinese Inspecter Sullivan examined Chin Hing with great care, and 
obtained testimony which I think, on the whole, is not unfavorable to 
the appellant's case. At that examination, Chin Hing said he was 
born in San Francisco. He did not then undertake to testify where in 
San Francisco he was born. He said he did not know. He made some 

â=3For otlier cases see same topic & KSY-MUMBEH la ail Key-Numbered Dieeets & Indexw 
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statements which may fairly be said to be unf avorable to his conten- 
tion ; but he said nothing which, I think, on the whole, should be held 
to discrédit him. I agrée with Judge Hough that it is sometimes advan- 
tageous to find out what a Chinaman will say, when suddenly conf ront- 
ed by an inspecter, and asked about facts relating to his right to remain 
in this country. Such examination by an inspecter often assists in ar- 
riving at the truth. I think this Chinaman met this test. He appears 
well upon the stand; he has been in this country ail his life. Nothing 
to his discrédit is found during his résidence in Lewiston. In U. S. v. 
Leu Jin (D. C.) 192 Fed. 580, Judge Holt gave great weight to the testi- 
mony that the Chinaman bef ore him had been in New York ever since 
he was 8 years old. In this case the appellant has lived many years in 
Boston and in Lewiston, where his life has been open to observation, 
and is a matter of testimony in this case. In this class of cases, it is 
often very difficult to arrive at the truth. Taking the whole testimony 
into considération, the appellant has, by a prépondérance of the évi- 
dence, induced the belief in my mind that he is native-born. 
The order of déportation is reversed. 



In re J. B. WHITE & CO. 
(District Court, S. D. Georgla, N. E. D. August 30, 1915.) 

Bankktjptcy iS=»223 — Composition — Compensation of Rebehee. 

Under Bankr. Aet July 1, 1898, c. 541, § 40, 30 Stat. 550 (Comp. St. 1913, 
§ 9624), fixlng the compensation of the référée in case of a composition at 
one-lialf of 1 per cent of the amount to be pald creditors upon confirma- 
tion, where there was a composition, but Instead of depositlng in court 
the cash required by the act for costs, fées, etc., the banlîrupt corpora- 
tion filed a pétition, which was placed on record, requestlng that it be 
rellex'ed from fillng the amount required, It agreelng to pay costs, ex- 
penses, fées of petitioners' counsel and défendants counsel, and ail other 
costs as if the money were actually In court, stipula tlng that such costs 
mlght be charged as if the money were actually In banli and being dis- 
tributed by the court itself, an order of the référée fixing his own com- 
pensation at one-half of 1 per cent, of the amount to be pald creditor» 
was proper, both as a matter of statutory right and under tUe stipula- 
tion placed on record by the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 888-894; 
Dec. Dig. <g=s223.] 

In Bankruptcy. In the matter of J. B. White & Co., bankrupt. The 
bankrupt trustée, and committee of creditors pétition for review of an 
order of the référée fixing his fées. Pétition denied, and order af- 
firmed. 

Wm. H. Fleming, of Augusta, Ga., for petitioners. 
Callaway & Howard, of Augusta, Ga., for référée. 

SPEER, District Judge. In this case there was a composition. In 
such cases the full compensation of the référée, fixed by the statute 
(paragraph 40 of the Bankruptcy Act), is one-half of 1 per centum of 
the amount to be paid to creditors upon the confirmation of such 
composition. Hère this sum has been made up of a cash deposit of 

<E=9For other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & ludeies 
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$18,822.61 and of certain obligations filed with the bankruptcy court 
in lieu of the cash, which, under the gênerai provisions of the law, 
the bankrupt must deposit as a prerequisite to the confirmation of the 
composition. Thèse obligations were accepted, pursuant to a pétition 
addressed to the District Court having jurisdiction by the bankrupt 
Company. This pétition was signed by the président of the bankrupt 
Company, and, as appears from the indorsement thereon, was placed, 
with the record, in the hands of the référée by the attorney for the 
bankrupt. It contains this récital : 

"This défendant therefore requests the court to relieve It from the neces- 
slty of flling sald large sum of money, it agreelng with the court to pay costs^ 
expenses, fées of petitioners' counsel and defendant's counsel, and ail other 
costs and expenses, the same as If sald money were actually in court; that 
such costs, fées, and expenses shall be charged the same as If said fund wer& 
actually in bank and being distributed by the court itself, such arrangement 
belng in the interest of said défendant, being in lieu of flling such large 
amount of cash." 

This oflfer to the District Court has never been withdrawn, and 
while the form of the obligation may in some respects hâve been varied, 
it constitutes a stipulation made in judicio to pay to the référée his 
commissions on the amount to be paid as fixed by the statute. It is 
conceded that the arithmetical calculation of the référée is correct, 
and since the commission he has adjudged himself entitled to is based 
upon the amount to be paid, the duty of the court in determining the 
issue seems plain. True, it has been held in Re J. Bacon & Sons, 224 
Fed. 764, in the Western district of Kentucky, that the référée was 
not entitled to the statutory compensation on the amount of the obli- 
gations to be paid in lieu of cash actually deposited. However, the 
atmosphère of that case difïers from this. In that case there was 
a change of référées, and there was no stipulation with the court on 
the part of the bankrupt. A ruling somewhat analogous to the case 
just cited was recently made by the Circuit Court of Appeals for the 
Third Circuit, in the case of American Surety Co. v. Freed, Trustée, 

et al., 224 Fed. 333, — C. C, A. . There, however, there was 

an actual sale of the property for $75,000, and a reorganization of 
the bankrupt corporation upon a capitalization of $2,500,000, and an 
agreement between the parties at interest to pay a fixed sum of $6,500 
each to the référée and the trustée. There was no such stipulation as 
that above referred to in this case. Besides, as I am at présent advised, 
I cannot altogether assent to the ruling cited from the Western di- 
vision of Kentucky above referred to. A composition is a settlement 
between the parties, with the approval of the court, and the gênerai 
rule is that settlement between parties cannot deprive the court officiais 
of their statutory costs. Hère the référée did ail that was required 
of him. In fact, he did much to aid in the efïort to extricate the 
bankrupt company from its embarrassments. 

For thèse reasons, and especially in considération of the stipula- 
tion placed with the record by the bankrupt, the court not only ap- 
proves the referee's order allowing to himself the sum he fixed, but 
on the entire record adjudges that he is entitled to it as a matter of 
statutory right 
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In re PECHIN. 

Plstrlct Court, B. D. Pennsylvanla. June 24, 1915.) 

No. 5204. 

Banketjptct <g=>413 — Objections to Dischakge — Amendments. 

Spécifications of objections to a bankrupt's discharge, based on his 
havlng secured crédit by fraudulent false représentations, may be amend- 
ed when, durlng a hearlng on the spécifications, another Instance of the 
same gênerai character as those charged came to the knowledge of the 
trustée and objecting creditors, and where an application for leave to 
amend was promptly made. 

[Ed. Note.— For other cases, se© Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727; Dec. Dig. ®=>413.] 

In Bankruptcy. In the matter ci John W. Pechin, bankrupt. Rule 
to amend spécifications of objections to bankrupt's discharge made 
absolute. 

D. R. Rothermel and Edward Hopkînson, Jr., both of Philadelphia, 
Pa., for trustée. 

Louis Goodfriend and Joseph Hill Brinton, both of Philadelphia, 
Pa., for bankrupt. 

DICKINSON, District Judge. The policy of the law with respect 
to the discharge of bankrupts from the légal obligation to pay their 
debts has been determined and settled by Congress. The bankrupt is 
entitled to the discharge, except in certain clearly defined cases. One 
of the exceptions is a case in which it is made to appear that the de- 
fendant secured to himself crédit by fraudulent false représentations. 
The original spécifications of objection to the discharge of this bank- 
rupt made this accusation against him. Since the spécifications were 
filed, and during the progress of the hearing upon those which were 
filed, another alleged instance of the same gênerai character as those 
already charged came to the knowledge of the trustée and of object- 
ing creditors. The information was promptly foUowed by the appli- 
cation for the présent rule. 

There is nothing in the record of the case to suggest lâches, or even 
oversight. If the bankrupt is discharged, he goes scot free of this 
debt, as well as others. If the debt was fraudulently contracted, he 
is not entitled to his discharge. The fact is denied by him, but his 
discharge should stand or fall by the fact, whatever it is. There is 
nothing new in the spécification as an objection to his discharge. What 
it amounts to in effect is additional évidence that he has been guilty 
of the act which takes away his right to relief. We feel that an ,op- 
portunity to develop the facts should be accorded to objecting creditors. 
That the allowance of the amendment asked for is within the dis- 
crétion of the court does not seem to bè in dispute. That the amend- 
ment should be allowed is to some extent at least buttressed by the 
thought that the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544) provides for a revocation of a discharge because of grounds for 
its refusai being brought into light af ter the discharge has been granted. 

^ssFor otber cases sec same topio & KEÎY-NUMBER in ail Ke7-Number«d Dlêests & Indexes 
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The situation would be an anomalous one, if facts which would f orm 
the basis of a revocation of a discharge af ter it had been granted could 
not be permitted to be introduced as an objection to the discharge. 

Leave is accordingly granted to amend the spécifications, and the 
rule to show cause, allowed for this purpose, is now made absolulje. 



UNITED STATES v. CHIN MUN. 

(District Court, D. Maine. July 2T, 1915.) 

No. C 1. 

Alisns €=32 — Déportation — Evidence. 

In déportation proeeedlngs against a Chlnese person on the ground 
that he was a Chinese subject, évidence hëld sufficdent to sustain the 
burden of proof resting on him to show that he was native-bom. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
DIg. «S=s>32.] 

Chin Mun was ordered to be deported under the Chinese Exclusion 
Acts (Act Sept. 13, 1888, c, 1015, 25 Stat. 476, and Act May 5, 1892, 
c. 60, 27 Stat. 25 [Comp. St. 1913, §§ 4315^323]), and he appeals. 
Order reversed. 

John B. Kehoe and Samuel L,. Bâtes, both of Portland, Me., for 
appellant. 

John F. A. Merrill, U. S. Dist. Atty., and Arthur Chapman, Asst. 
U. S. Dist. Atty,, both of Portland, Me. 

HALE, District Judge, This case cornes before me upon appeal 
from the order of United States Commissioner Bradiey, who found 
and adjudged that Chin Mun is a Chinese person and a subject of no 
other country than China. The commissioner accordingly ordered that 
Chin Mun be removed from the United States to the republic of China. 
From this order of déportation an appeal has been taken to this court. 
Pursuant to the holding of the Suprême Court in the case of Liu Hop 
Fong, 209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888, there has been 
a trial de novo. 

The appellant swears he is 21 years old, and was bom at Garden 
AUey, San Francisco; that he lived in San Francisco 12 years, and 
then came to New York, where he lived 2 years ; from New York 
he came to Portland, and lived hère about 3 years; he then went to 
Waterville and lived a year; from Waterville he went to Lewiston, 
where he has lived until the présent time. He has been given a rigid 
cross-examination. While some inconsistencies appear in his testimony, 
I think they are not sufficient to materially affect it. The appellant was 
first interviewed by a United States inspecter; while his statements 
now are not absolutely the same as those he made before the inspecter, 
they are not markedly inconsistent with those statements. The same 
inconsistencies do not appear which often appear in référence to such 
statements. The appellant is corroborated by Chin Tong You, who 
has lived in Portland 8 years ; he testifies he knew Chin Mun's f ather 

^s>F0T other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and mother in San Francisco; that he knew his father in China, at 
Si Kong village in the Sun Ning district. He says he knew the boy 
three days after he was born, while he himself was working for the 
boy's father. The appellant is a man of unusually good appearance ; 
he has lived many years in Lewiston, and has borne a good character. 
From his testimony I am satisfied of the truthfulness of his statement. 
It is held in the case of Lee Yuen Sue v. U. S., 146 Fed. 670, 77 C. 
C. A. 96, that in proceedings for the déportation of a Chinaman, where 
he daims to be native-born, the burden of such fact is upon him. In 
the case bef ore me, I think the appellant has met this burden ; by a 
fair prépondérance of the évidence he has induced the conviction in my 
mind that he is a native-born citizen. 
The order of déportation is reversed. 



UNITED STATES v. MOTION PICTURE PATENTS 00. et al, 
(District Court, E. D. Pennsylvania. October 1, 1915.) 
No. 8S0. 

1. COPYKIQHTS ®:=>65 OOPYEIGHÏ LaWS— SCOPE. 

Copyriglits of draïuatizations cover photo-play présentations of the 
same subject. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. % 62 ; Dec. Dig, 
<Ê=365.] 

2. COMMEECœ l^=>15 HONOPOLIBS <®=>»12 INTEKSTATK COMMBBCE SUBJECTS 

OF. 

Photo-play films, shipped from one state to another, are subjects of 
Interstate commerce, and fall within the scope of Anti-Trust Act July 2, 
1890, c. 647, 26 Stat. 209, prohibiting unreasonable and undue restraint of 
trade and commerce. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. §§ 17, 34, 35; 
Dec. Dig. ®:=15; Monopolies, Dec. Dig. <g=>12.] 

3. Monopolies ®=»1 — Patent Laws — Anti-Tbust Act. 

The patent laws, which préserve to a patentée the exclusive right for 
a limitée time of maklng and vending the patented article, are not re- 
pealed by Anti-Trust Act July 2, 1890, and the patentée by virtue of his 
patent may impose reasonable conditions of bailment or si^le. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 1; Dec. 
Dig. <®=5l.] 

4. Monopolies ®=329 — Anti-Trust Act— "Conspiracy." 

Under Anti-Trust Act July 2, 1890, which deuounced unreasonable com- 
pétition and conspiraeles, a "conspiracy" may hâve as an élément the 
seeking of an unlawful end or the employment of unlawful œeans, and 
the good motives of the conspirators are no défense. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. S 19; Dec. 
Dlg. <®=j29. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conspiracy.] 

5. Monopolies ®=>12 — Eights of Patentées. 

The owner of a patented device may acquire any other patents for im- 
provements, or several owners may pool their ownersHips for théir joint 
protection ; but such patents cannot be acquired or combined for the pur- 
pose of unlawful restraining of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. S 10; Dec 
Dig. ®=»12.] 



<&=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. MojîoPOLiES <g=12 — What Comstitute — Défenses. 

Motlou i>ieture producei's and importers, some of whom had patents^ 
upon articles, such as tlje positive films, caméras, and projecting ma 
cliines, formed a combination to regulate the trade. They created a 
board to eensor films, and established escbanges, refusing to sell films to 
operators of theaters wbo did not belong to their exchanges, and who 
did not pay royalties on their machines to the combination, regardless o! 
when or from whom they were purehased. The restrictions were attempt- 
ed to be justified as a protection of the patent rights of the parties to 
the combination. Eeld, that such combination was invalid, as a violatioT» 
of Anti-Trust Act July 2, 1890. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. 
Dig. ®=>12.] 

In Equity. Pétition by the United States against the Motion Pic- 
ture Patents Company and others to restrain défendants as a monopoly. 
Decree for petitioner. 

T. W. Gregory, Atty. Gen., G. Carroll Todd, Asst. Atty. Gen., Ed- 
win P. Grosvenor, Sp. Asst. Atty. Gen., and Francis Fisher Kane, 
U. S. Atty., of Philadelphia, Pa., for the United States. 

J. H. Caldwell, of New York City, and Charles K. Zug and John 
G. Johnson, both of Philadelphia, Pa., for défendants General Film 
Co., Thomas A. Edison, Inc., Frank L. Dyer, William Pelzer, Melies 
Mfg. Co., Pathe Frères, Kalem Co., Gaston Melies, J. A. Berst, and 
Samuel Long. 

James J. Allen, of New York City, fpr défendants Vitagraph Co. 
and A. E. Smith. 

David J. Myers, of Philadelphia, Pa., and George R. Willis, Luther 
M. R. Willis, and Frederick R. Williams, ail of Baltimore, Md., for 
défendants Armot Moving Picture Co., Harry N. Marvin, Jeremiah 
J. Kennedy, Biograph Co., and Motion Picture Patents Co. 

R. O. Moon, of Philadelphia, Pa., for défendant Siegmund Lubin. 

Charles Biddle, of Philadelphia, Pa., and Henry Melville, of New 
York City, for défendants Ëssanay Film Mfg. Co., George Kleine, 
Selig Polyscope Co., George K. Spoor, and W. N. Selig. 

Charles F. Kingsley, of New York City (Melville Church, of Wash- 
ington, D. C, of counsel), for ail défendants. 

DICKINSON, District Judge. A pétition was filed in this case 
under the act of July 2, 1890, averring the combination of the défend- 
ants to accomplish an unlawful restraint of trade, and conséquent ob- 
struction of tiie free flow of commerce in interstate transactions, in 
the sale of positive motion picture films and other necessary acces- 
sories of the motion picture art. The prayer is that a stop be put, 
by the power of the law, to the practices charged to be illégal. 

The record is of| such bulk, and the discussion has taken such a wide 
range, and has with such thoroughness dealt with ail possible phases 
of the case, that to even outline, with anything like adequacy, ail the 
considérations involved in its décision, would extend an opinion be- 
yond manageable limits. The présent discussion is therefore limited to 
two questions (and largely to one of thèse) which give us the 
bearing points upon which the whole case turns. This restriction 

QsaFor otliler cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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does not imply the slighting of any feature of the arguments, so well 
worthy of the fuUest attention, which hâve been addressed to us, 
because there is substantial accord in thé thought that, with thèse ques- 
tions eliminated, the défense has failed. This feature will, however, 
be adverted to later. 

At the risk ofi being open to the criticism of its being wholly ac- 
adémie, a start may be made with a few gênerai observations. The 
beginnings of this controversy are found in the ages-long struggle "to 
secure the blessings of liberty," to obtain which is stated to be one 
of the objects of our Constitution. There is deep-grained in human 
nature the impulse to influence, and, so far as it can be donc, con- 
trol, the actions of others. It is too much to expect that this control, 
when secured, will always be exerted for altruistic ends. Out of this 
condition has arisen the need of a power of government to check the 
restraints which the strong would otherwise impose upon those whom 
they could control. Power and efBciency, however, are possessed in 
insensible gradation, and there is a right to the liberty of its full, fair 
exercise. There would be no real gain in securing to some freedom 
from extralegal control, by imposing upon ail unfair and unreasonable 
çestraint, through an unfair and unwise administration of the law. 

The liberty spoken of in our Constitution had more direct référence 
to this latter freedom from the "undue and unreasonable" exactions 
of constituted rulers. In the cycle of human effort, we hâve corne 
back to the needs which moved men into constitutïng rulers over 
themselves, and the power of the law has been invoked for protec- 
tion against what are declared to be evil practices. The particular 
phase of liberty with which this law concerns itself is the freedom or 
free flow of commerce. It is based upon the right of every individual 
to choose his own calling in life, and to follow the trade of his choice 
unhampered by any undue and unfair interférence from others. It 
secures this "blessing of liberty" to ail by making it unlawful for 
any to conspire to bring about "restraint of trade or commerce." This 
is the genesis and motive of the act of July 2, 1890. It seeks (within 
constitutional limitations) to reach this end by declaring ail such con- 
spiracies to be criminal, and places under the ban of its condemnation 
ail such attempts "to monopolize any part of trade or commerce." Its 
meaning has been declared in as broad and clean a sweep of language 
as could well be employed, and has been interpreted for us in a séries 
oi opinions which render further comment worse than vain. There 
are now more than a round dozen of thèse décisions, in which can be 
found the rule to be applied to the facts of the instant case. 

[1,2] The full text of the complaint appears in the record and is 
too lengthy for quotation. The gravamen of the offense may be 
gathered from the gênerai summary that it is a conspiracy to drive 
from the field ail other traders in the things which make possible the 
practice of the motion picture art, and tO monopolize to themselves 
that trade, and through this the practice of the art itself. This latter 
feature justifies the interpolation into the discussion of a preliminary 
question which lies at the threshold of the proceedings. The défense 
asserts the real charge to be that of an effort to control the motion 
picture business. This is asserted to be the business of dramatic rep- 
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resentation, and dramatic représentation to be the practice of an arf. 
The control, with the seeking of which the défendants are charged, 
is therefore the control of an art, and not ofi trade, or of anything 
which is the subject of commerce, or can be brought within the lawR 
relating thereto. 

It has been settled by the décisions, under the earlier copyright laws, 
that the copyright of a dramatization covered a photo-play présenta- 
tion of the same subject. This was based upon the récognition of, what 
every observer expériences, the similitude, if not identity, of the im- 
pressions received from seeing a photo-play and from the same play 
acted out by actors living and moving before his eyes. The photo-play 
business may therefore be well said to bear the same relation to dra- 
matic art which the theatrical business does. The latter has not, 
however, the same relation to trade and commerce. The moving picture 
business, as an entirety, is made up of the présentations, to which the 
public is invited, and of a trade in other things, which make this final 
display possible. If it is a photo-play, it has, of course, the same 
basis of the labors of the author and the art of the actor as has the 
acted play. The spectator of the play sees the actors acting out the 
play. That which the spectator of the photo-play thinks he sees is 
an illusion. He thinks he sees, for instance, a man moving (or a pic- 
ture of it), and in one sensé he does, because such is his mental im- 
pression ofi what is before him. This illusion is produced by projecting 
upon a screen, in rapid succession, enlarged reproductions of a séries 
of consecutively quickly taken photographs of a man as he is moving. 
There must be, therefore, in the motion picture business the use of 
ail thèse additional accessories, from the screen back to the raw film 
and the caméra, as part of the apparatus for the production of a photo- 

play. 

One of thèse essential things in the motion picture business is the 
positive motion picture film or réel, and the charge made against thèse 
défendants is that, whatever may hâve been their final purpose with 
respect to the control of the art, what they combined to do, and hâve 
donc, is to restrain trade or commerce in thèse films, which are ar- 
ticles of trade and the subject of large Interstate transactions, in which 
the défendants had part. The latter fact is admitted. It is évident 
that whoever controls the films ref erred to controls the motion picture 
business, but the point with which we are now concemed is that Inter- 
state trade in thèse films is within the statute. 

[3-6] The next branch of the défense which présents itself for 
analysis and discussion is that based upon the patent rights of the 
Motion Picture Patents Company. The plea is, in légal effect and in 
practical acknowledgment, one in confession and avoidance, for there 
is, as already stated, a substantial (although not formai) admission 
that, with this patent right ownership out of the case, plaintiff should 
hâve the relief prayed. 

The importance of the question thus raised carmot well be overesti- 
mated. The eulogy which counsel hâve bestowed upon our patent law 
System springs from real f eeling, and is not only a beautif ul, but doubt- 
less a deserved, tribute to its merits, and their éloquent portrayal of 
the benefits which hâve flowed from it is as true as it is impressive. 
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It is easy to keep in sympathetic touch with them in tlie first step in 
their argument, and to accept the proposition that the Anti-Trust Act 
did not work a repeal of (he patent laws. This must be accepted 
on gênerai principles, even were its supports not buttressed by the 
cases to which we hâve been referred. That their validity is not open 
to question in a collatéral proceeding, and is to be assumed in this 
inquiry, must also be conceded. Prima facie they are and must be 
taken to be valid, and to be for what the claims allowed by the Patent 
Office show. 

A little space may now be devoted to the considération of what a 
patent right is, in ordef that we may understand the true value of this 
part of the défense. As has been well said, the patent laws do not 
confer any right to make, use, or vend the subject-matter of an in- 
vention. This is the natural right of the inventer. What the patent 
law does do, for one thing, is to take away, for a limited time, from 
ail others than the patentée, or his assigns, that which would other- 
wise hâve belonged to them also — the right to make, use, or vend the 
patented article. Another thing it does is to proffer to the patentée 
the aid of the law in enforcing this prohibition upon others. The lat- 
ter is really the right given. It is the right to a remedy. It is, as it is 
sometimes phrased, a proprietary right. There is also the idea of 
property of a spécial kind, which has ail the gênerai characteristics of 
other kinds of property. The ownership of a patent, as the owner- 
ship of any form of property, may confer a power upon the proprietor 
which he otherwise might not hâve been able to wield. It has its 
peculiarities, as other kinds of property hâve, and certain conséquences 
flow from this. To one of thèse we will later refer, but the point 
now presented is that a patent as property must hâve the same re- 
lations to the act of 1890 as would any other kind of property. In 
view of this, it is a little difficult to grasp the thought that, in this broad 
aspect, patents are not subjected to the provisions of this act, just as 
is any other species of property. We see no escape from the conclu- 
sion that they are. Just hère, however, comes in a différence born of 
one of the peculiarities to which référence was made. 

The act of 1890, in its first section (Comp. St. 1913, § 8820), dé- 
clares combinations in restraint of trade to be illégal. By its second 
section it condemns monopoly. The opinions in Standard Oil Co. v. 
United States, 221 U. S. I, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. 
A. (N. S.) 834, Ann. Cas. 1912D, 734, Keystone Watch Co. v. United 
States (D. C.) 218 Fed. 502, and in Patterson v. United States, 222 

Fed. 599, C. C. A. , make clear the purpose and scope of the 

two sections. The condemnation is visited both upon the means and 
the end, forbidden by law. A peculiarity of the rights of the owner 
of a patent, as ■ distinguished from other property, is this: Each has 
the right to sell that which is his, but the owner of the patent has the 
exclusive right to sell his patented article. This is, in a very substan- 
tial sensé, a monopoly. It must be, however, that the monopoly hère 
meant is not the monopoly condemned by the act of 1890. To hold 
otherwise would clearly be, as counsel for défendants urge, a logical 
absurdity, because there can be no such thing as restraint in a trade 
which has no existence, and a monopoly created. by law, in pursuance 
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of a policy of the law, cannot be said to resuit from such restraint. 
To transfer a phrase from the opinion of Judge Cochran, in Patterson 
V. United States, which was directed to something else, but which is ap- 
plicable hère: 

"There can be no monopolizlng in the légal and aceurate sensé of the wo-rd 
where there can be no common occupation." 

The right to sell carries with it the right to withhold from sale, 
or to part with the possession without parting with the ownership. 
It also confers the riglit to impose reasonable and légal conditions of 
bailment or sale "restricting the terms upon which the [patented] arti- 
cle may be used and the price to be demanded therefor." Ail thèse 
propositions are clear, and hâve been expressly held to be the law. 
Bernent v. National Co., 186 U. S. 70 and 72, 22 Sup. Ct. '747, 46 L. 
Ed. 1058; and Standard Co. v. United States, 226 U. S. 20, 40, 33 
Sup. Ct. 9, 57 L. Ed. 107. The limitation that the terms must be 
légal should, however, not be lost sight of. An efifort, for instance, 
after a sale, to impose a sale price condition, which will follow the 
article through successive sales, will not be upheld. 

We hâve, therefore, to détermine the limits of a right and a wrong 
which seem to overlap each other. It is the right of a patentée, 
through having the exclusive sale of the patented article, to control, 
and in that sensé, to monopolize, the trade in it. It is wrong by any 
illégal restraint of trade to monopolize it, or any part of it. On the 
one hand, it cannot hâve been intended to make it unlawful to acquire 
that the right to which the law has conferred. On the other hand 
(as already observed), it cannot be that the grant of a patent right 
confers a license to do that which the law condemns. 

The solution of the problem is to be sought by finding the spécial 
field of opération of each of thèse laws. There is a field of trade, 
the sole occupancy of which may be in a patentée. Hère he is suprême, 
and the keeper of the gâte of entrance. There is another field which 
is in the common occupancy of ail. Where the law has given the whole 
field to a patentée, with the express right of exclusion of others, and 
the use of the power of the law to enforce the exclusion, it is unthink- 
able that such exclusion is an illégal restraint of trade. Where the 
field, however, is open to ail, compétition for trade is likened to a race 
in which ail may enter, but in which there must be no unfair jqgtling 
or hampering of others. Each one is free to exert ail his powers, 
and distance, if he can, ail competitors, and win ail the prizes; but 
he must run fairly and accord to others a like freedom. If he pos- 
sesses a patented device which will aid him in the race, he may use it, 
as he may use any other form of property; but he must put it only 
to its proper use, and if he uses it as a weapon to disable a rival con- 
testant, or to drive him from the field, he cannot justify such use, be- 
cause of his patent right, except to the extent of protecting his ex- 
clusive right. We hâve, therefore, the principle, which is recognized 
in ail the cases, that if the subject-matter of a contract, which other- 
wise would be illégal because in restraint of trade, is a patented arti- 
cle, this takes away the illegality only to the extent to which the field 
of the trade, controlled through the combination, is coextensive with 
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the field within which exclusive control has been granted by the law. 
This is the doctrine of Henry v. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 
56 Iv. Ed. 645, Ann. Cas. 1913D, 880, Bernent v. Harrow Co., 186 U. 
S. 70, 22 Sup. Ct. 747, 46 h. Ed. 1058, the Bath Tub Case, 226 U. S. 
ÎO, 33 Sup. Ct. 9, 57 L. Ed. 107, and ail the other kindred cases to 
which we hâve been referred. 

The différence between this private fîeld and the common field of 
trade is, as a distinction, sufficiently clear ; but there may be again an 
overlapping. The owner of a patented article has the right to enter 
upon this common fîeld of trade. His patented article may be so su- 
perior, or of such less cost than anything else upon the market, as 
to supplant ail others and give to him the whole trade as efifectually 
as if his patented article has originally had the field to itself. Indeed, 
its ownership may be sought, for the reason that it has this possibility 
of power. Again, the patent may apply to only certain f eatures of the 
article of trade, and yet enable the owner to reap the same advantage, 
and control a trade in what is beyond the exclusive rights given by 
the patent. The spécial circumstances affecting a particular contract 
or combination may make the principle difficult of application, and the 
Une of legality or illegality hard to draw; but the principle remains 
the same. The legality of such a contract is determined by the judg- 
ment of whether, in its whole scope and légal intendment, it is fairly 
limited in its opération to the proper field of trade belonging to the 
patentée, and whether any further advantages which flow to him are 
fairly incidental, and are not the evil fruit of unfair practices em- 
ployed to restrain the right of others to a share of the common trade. 
It is the légal intendment of the contract or combination which is to 
be found. The motives of the contracting parties, whether innocent 
or otherwise, do not détermine the real character of their act ; but it 
is determined through the judgment of the law. Motives and inten- 
tions, except as declared, or appearing from the character of the act, 
are too vague and difficult of ascertainment to be made the basis of 
the légal judgment called for in such cases. A conspiracy under this 
statute, as at common law, may hâve, as an élément, the seeking of 
an unlawful end or the employment of unlawful means. 

We learn from the opinion in the Keystone Watch Case Co. Case 
that the prohibited restraint of trade, beside being undue and unrea- 
sonable, must be the direct, and not a merely incidental, resuit of 
the contract or combination, before the latter will be condemned as 
illégal. If it is asked to be condemned, not because of the illegality 
of the means employed to accomplish its end, but because monopoly 
results as a conséquence, the monopoly must be shown to be an un- 
lawful monopoly, not the monopoly granted by the patent laws. A 
contract or agreement among business men, which had as its end to pré- 
serve to the owners of a patent the exclusive sale of the patented arti- 
cle, and as its means the exercise of due, reasonable, and fairly proper 
control over sales to be made, would not be condemned as void in 
itself, or justify any inference of guilt under the act of 1890. Where, 
however, by what was agreed to be donc, the end indicated, in the 
sensé of the resuit to be expected, was a monopolistic control of what 
was not the exclusive property of any one, or such a monopoly was 



UNITED STATES V. MOTION PICTUKE PATENTS CD. S07 

the direct resuit of undue and unreasonable restraints of trade, to be 
employed as the means of carrying out what was to be donc, the fact 
that any one or more of the persons concerned owned patents would 
not prevent a finding of conspiracy. 

A feature of the Watch Case Co. litigation affords us an illustra- 
tion of the extent to which patent rights enter into the défense to pro- 
ceedings of this character. The feature alluded to was, in the lan- 
guage of the opinion, that of — 

"the System under which the Howard watch was sold by défendants. Certain 

• ♦ * parts of the Howard watch were eovered by bona fide patents taken 
ont and used for a lawful purpose, and as the owner of thèse patents the Com- 
pany had the right to make a direct agreement with the jobbers, whereby a 
minimum price was fixed at which the jobber might sell. » ♦ » The 
Company went further, however, and by mère notice to the retailer, accomr 
panying the box In which the watch was sold by the jobber, attempted to 
flx the minimum price at which the retailer might sell to the consumer. 

• • • When the company sold the watch to the jobber, It had fully exer- 
clsed Its right to vend, and had no right to use the notice subsequently given 
in order to control the priée at which the retailer might sell." 

As a conclusion to the whole discussion, we deem the Bath Tub 
Case to be décisive of the principle contended for by the United States. 
There, it is true, the patent was not on the ware, which was the sub- 
ject of the trade sought to be monopolized, but on a tool used in its 
manufacture, and the case doubtless might hâve been ruled upon that 
distinction. We cannot accept, as well taken, the position that it was 
so ruled, because the court, in formulating a statement of the princi- 
ple upon which the ruling was based, expressly refused to plant the 
décision on this narrow ground, but placed it upon the broad princi- 
ple that the agreements in that case — 

"transcended what was necessary to protect the use of the patent or the 
moDopoly which the law conferred upon it. They passed to the purpose and 
accomplished a restralnt of trade eondemned by the Sherman law. • * * 
The agreements * • • combined the manufacturers and jobbers, • • * 
which eombination was eondemned by this court as offending the Sherman 
law. The added élément of the patent * * * cannot confer immunity 
from a like eondemnation ; • • • and this we say without entering into 
the considération of the distinction of rights for which the government con- 
tends between a patented article and a patented tool used in the manufacture 
of an unpatented article. Kights conferred by patents are indeed very defi- 
nite and extensive, but they do not glve, any more than other rights, an unl- 
versal license against positive prohibitions. The Sherman law Is a limitatiou 
of rights, * • * which inay be pushed to evil conséquences. * * *" 

We would feel constrained, on the authority of this case alone, to 
find that the agreements and acts of the défendants in the présent case 
went far beyond what was necessary to protect the use of the patents 
or the monopoly which went with them, and that the end and resuit, 
which would be expected to be and was accomplished, was the restraint 
of trade eondemned by law. Some of the considérations which move 
to this conclusion are stated later. 

This is a lengthy prélude to the considération of the spécial facts 
of this case. We feel relieved from the necessity of any extended 
référence to them, because they are set forth in the complaining péti- 
tion with a précision and accuracy which has prevented déniai, except 
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as to the motives which actuated the défendants and the legality of 
the monopoly. With respect to the motives and conscious purposes 
by which men are actuated, it has been well said that thèse "cannot 
be easily estimated," and we may concède to the défendants no pur- 
pose to oft'end against or to évade the law, and that their intentions 
were as beneficent and hâve resulted in as much good to the patronage 
of the art as is claimed, and that this good bears a fair relation to 
the profits received by them. This is foreign to the inquiry which 
we hâve made, because the duty to refrain frôm what is prohibited 
by law "cannot be evaded by good motives." Moreover, "the law is 
its own measure of right and wrong," as well as the judge of whether 
a transaction is of the character which it condemns. If, in the judg- 
ment of the law, a contract or co-operating agreement is such as to 
work an undue and unreasonable restraint of trade, and through such 
restraint to monopolize trade or any part of it, the judgment is one 
of condemnation, no matter how innocent or otherwise praiseworthy 
the motives of those who had part in it. 

We do not, therefore, feel called upon to make any spécifie find- 
ings on this subject beyond what is stated to be found. The real mo- 
tives of those whose minds conceived and whose wills carried through 
this combination were doubtless like those behind almost ail other 
human acts, probably of a mixed character. We would not be justi- 
fied, and would certainly hâve no wish, to deny the présence of the 
very laudable motives which défendants avow in their answer, soma 
of which were to gratify their désire to allay bickerings and récrimina- 
tions among themselves, to advance and improve the art, to protect 
the morals of the public, and, as they frankly admit, to make money 
for themselves. Certain it is that the end and purpose of the plan 
was to dominate and control the trade in al! the accessories of the art, 
and, in order to assure this, to control the entire motion picture busi- 
ness. We are driven to this conclusion, not only because that is the 
plain meaning of what they did, but also because they themselves cate- 
gorically déclare the latter to be the imperative need of the business, 
and one which they alone could supply. The need was for a single 
directing and regulating head. This extended even to a censorship 
of what was shown. The United States could not, and the states 
would not, interpose for the purpose of régulation, and the défend- 
ants claim the crédit of having performed this neglected duty of the 
State. In doing ail which was donc, the défendants not merely deny 
the illegality of either end or means, but also lay claim to commenda- 
tion. We only mention this to make clear the fact that they did 
monopolize, and the only question left is whether this monopoly is a 
lawful monopoly, or was accomplished through an unlawful restraint 
of trade. 

The combination was not formed until 1908. The défendants were 
at that time engaged in the business as manufacturers or importers. 
There were scores of jobbers buying and distributing films and neces- 
sary supplies to thousands of exhibitors. The business was expand- 
ing, literally by leaps and bounds. The total investment ran into 
millions. There was therefore a trade to be restrained, and one well 
worth monopolizing. The original plan, if it was contemplated, did 
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not disclose any purpose to exclude the middlemen, and, from its 
first being put in opération, 116 jobbers were licensed by and did 
business with the défendants. Within a short time, however, the ab- 
sorption of this part of the trade was decided upon, and the General 
Film Company was formed to take over the business of distribution. 
How effective and thorough were the methods employed is shown by 
the fact that, of the 116, there is left one solitarj' survivor. 

The plan out of which thèse metliods grew was first to combine the 
défendants, who were manufacturers and importers of films, in an 
agreement to act as one man might hâve acted. Lists of exchanges 
and of theaters were prepared, and no exchange was permitted to hâve 
films, and no theater to exhibit them, unless with the consent of ail 
of the défendants. The names of none appeared upon this list ex- 
cept such as bought ail supplies from the défendants, and any who 
dealt otherwise were dropped. Every theater was required to pay a 
royalty for the use of a projecting machine, even when the machine 
had been owned by the exhibitor before the combination was formed. 
The films passed into the possession of exchanges and exhibitors un- 
der an agreement which enabled the défendants to recall them at will. 
It is too clear for comment that tlie mère possession of the power 
hère shown would make its assertion seldom necessary. It was, how- 
ever, effectively exercised. 

It is also clear that such a combination is condemned by the act of 
1890, unless immunity is given by the patent laws. The pressure hère 
is upon the weak point of the argument on behalf of the défendants. 
The fault in it is basic. There is doubtless injustice in applying, even 
rhetorically, the "dead Indian" aphorism to trusts. It may be ad- 
mitted that there may be trusts which are both living and good. When 
a monopoly has been found, however, to be the resuit of an unlawful 
restraint of trade, the argument that the combination through which 
it has been accomplished is a good trust, or was formed from good mo- 
tives, or that good results from the monopoly, is for législative, aqd not 
judicial, considération. As already stated, it is the légal intendment 
of the whole scheme, which détermines its character, what is its end, 
and what the means to be employed, to be found from the natural 
and to be expected results. Hère, again, the illuminating phrase em- 
ployed in the Keystone Watch Co. opinion clarifies the thought. If 
the end is monopoly, and the means the restraint of trade, the inquiry 
is directed to the character of the restraint. If that is undue and un- 
reasonable, and was directly intended, and the monopolistic resuit 
flows as a direct, and not a merely incidental conséquence, the com- 
bination through which it is brought about is illégal. The same con- 
clusion follows a finding that the end is illégal, because reached 
through the same means. Indeed, the two things come to be, nearly, 
if not quite, the same, although there is room for a différence. 

The défendants had the right to propose to themselves, as an end, 
the protection of their exclusive right to sell an article, protected by 
a patent, which was their property. They had the right to employ, 
as a means to this end, due and reasonable régulations, and to impose 
any lawful conditions of sale. If restraint of trade and monopoly 
flowing from it incidentally résultée as a conséquence, as neither the 
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end proposed nor the means employed was unlawfuî, the combina- 
tion which effected thèse objects could not justly be condemned. 

The owner of a patented device, process, or product may undoubt- 
edly acquire from another any issued patents for improvements, and 
we see no reason to deny the right of the owners of the origina! 
patent, and of the patented improvements, to pool their ownerships 
for their joint or common protection. This we understand to hâve 
been expressly ruled. United States v. United 'Shoe Co. (D. C.) 
222 Fed. 349. Indeed, this case may well be claimed as authority for 
the proposition (within its facts) that there niight be a combination 
of tiàe owners of différent patented machines ail entering into a man- 
ufacturing trade. However this may be, the distinction sought to be 
pointed out is that while the ownér of a patent on a plow, covering the 
handles or beam, might acquire or join with the owners of patents 
covering the moldboard, or share, or other parts of the plow, for the 
protection of the patented rights of ail, and thereby incidentally se- 
cure an enlarged part of the trade in plows, the judgnient would refuse 
to sanction a combination between the owners of patented plows, pat- 
ented harrows, patented reapers and binders, and other implements 
of husbandry, and large dealers in thèse implements, who were not 
owners of patents, for the purpose of monopolizing the whole trade 
in the products of agriculture, if the direct end first proposed was to 
unduly and unreasonably restrain trade, as a means to the final pur- 
pose of monopolizing. The ownership of the patents, in such a case, 
surely could not be accepted as a défense to the charge of unlawfuî 
combination. 

' If a reason to support the distinction between thèse supposititious 
cases is asked for, it may be found in the fact that, in the first case, 
it could not be concluded that the scheme of the combination had no 
normal and real relation to the protection of the patent rights ; in 
the second case, no such relation could be even plausibly said to ex- 
ist, and its assertion would be characterized as a pretense. 

The légal justification, set up by the défendants, for what they hâve 
dtone, and for everything they hâve done, is that in so doing they 
were lawfully asserting rights acquired by them through a large num- 
ber of overlapping patents. The total number reaches sixteen. Ten 
of thèse are admittedly, however, of minor importance, and, indeed, 
of no importance, in their bearing upon the case. The remaining six 
may be roughly catalogued as one each pertaining to films, caméras, 
and what is termed the "Latham loop," and three to projecting ma- 
chines. The ownership of thèse patents was divided among some of 
the défendants. Others had no interest therein, except in so far as 
they dealt in the différent apparatus, features of whicli were covered, 
or claimed to be covered, by the several patents, respectively. If the 
combination had been limited, and the agreements and the scheme in 
its entirety had possessed, or could be found to hâve, any normal 
real relation to the assertion and protection of thèse patented rights, 
and this had been the end proposed, the défendants would be upUeld 
in the maintenance of such rights. 

We are constrained, however, to find that there was no such rela- 
tion, but that the end, directly proposed, was the imposition upon the 
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trade of an undue and unreasonable restraint, in order that, as tlie 
immédiate and direct effect and resuit of the combiriation, the de- 
fendants might monopolize the trade in ail the accessories of the mo- 
tion picture art so far as they are articles of commerce. A further 
end proposée, and which has largely been achieved, is the domination 
of the motion picture business itself, and it requires no prophétie vision 
to f oresee that the ultimate resuit would be that no play would be writ- 
ten, or dramatically enacted, except by authors and artists favored by 
the defiCndants. 

It is further f ound as a fact that the défendants did, în furtherance 
of the scheme of the combination so to do, directly impose upon the 
trade undue and unreasonable restraint, and that such restraint was 
the end proposed to be directly reached, and was not merely incidental 
to efforts to protect the rights granted by the patents, but went far 
beyond the fair and normal possible scope of any efforts to protect 
such rights, and that as a direct and intended resuit of such undue 
and unreasonable restrictions the défendants hâve monopolized a large 
part of the interstate trade and commerce in films, caméras, projecting 
machines, and other articles of commerce accessory to the motion 
picture business. 

It is further found, for what the finding may be worth, that although 
the ends proposed in the combination, and carried out by the défend- 
ants, were first this restraint, and through this the monopolizing of 
the trade, to reap commercial advantages to themselves, a further in- 
ducement and motive was (and thèse were also ends in view) the wish 
to relieve each other from the odium of infringement, to end contests 
which hampered the development of, the art, to protect the morals 
of the public by the prévention of the exhibition of suggestive or other- 
wise improper pictures, to promote the progress of this branch of 
dramatic art by improving the character of the shows, both in the 
artistic merits and mechanical perfection of the display, and generally 
to supply what, up to that time, the state had neglected to fumish, a 
regulating and governing authority over the entire motion picture 
business. The end and purpose of the combination, and in this sensé 
the motive or moving cause, further was not to protect the patent rights, 
which the Motion Picture Patents Company was organized to take 
over ; but the control oÊ the patents was ma de a f eature of the scheme, 
in the belief, or at least the hope, that this would render the scheme 
(otherwise illégal) not open to the condamnation of the law. 

We conclude with the formai finding, in the language of the act 
of Congress, that the contracts enumerated in the pétition, and the 
combination there described, were a conspiracy in restraint of trade or 
commerce among the several states and with foreign nations, and 
were and are illégal, and that the défendants and each of them (with 
the exception next noted) hâve attempted to monopolize, and hâve 
monopolized, and hâve combined and conspired, among themselves 
and with each other, to monopolize, a part of the trade or commerce 
among the several states and with foreign nations, consisting of the 
trade in films, caméras, projecting machines, and other accessories of 
the motion picture business, as charged in the pétition of complaint 
filed. 
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The exception referred to is this : Melies Manufacturing Company 
one of the corporation défendants named in the pétition, has denied 
(as hâve ail of the défendants) that it was in any sensé a party to 
the combination charged. We hâve gone over ail the proofs, with- 
out finding any, which go to making good of the charge against this 
particular défendant. It is therefore excluded from the findings made, 
and the pétition as against it is dismissed. 

The conclusion is that the petitioner is entitled to the relief prayed, 
so far as indicated by this opinion, and a decree ro efifectuate the 
findings made may be submitted. This statement should perhaps be 
added : The point has been raised by the United States that the Edison 
patent on the picture film was limited to its négative form, and did 
not cover the positive motion picture films, which were dealt in com- 
mercially. The conclusions to which we hâve arrived hâve been 
reached without such a finding. 



NOLBN V. KIECHMAN, Sheriff, et al. 

(District Court, W, D. Tennessee, W. D. August 6, 1915.) 

No. 711. 

1. Courts <@=>329— Fédéral Courts— Jueisdiction — Amount in Contbovee- 

SY — Pleadinqs. 

An allégation in a bill In a suit In a fédéral court tbat the amount in- 
volved is greater than $2,000 is not in aecordance with Judieial Code 
(Act March 3, 1911, c. 231) § 24, 36 Stat. 1091 (Comp. St. 1913, § 991), de- 
clarlng that the matter In controversy must exceed, exclusive of interest 
and costs, the sum or value of $3,000, and the court may not entertain 
jurisdiction unless the requirement of the Code is met, aud it cannot; 
treat the allégation as an inadvertance, where the facts shown do not 
show that the jurisdlctional amount is really involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 89T; Dec. Dig. 
<g=>329.] 

2. CotTBTS ®=>32S — Fedeeal Coubts — Jurisdiction — Amount in Conteo- 

VEEST. 

To authorize damages to be aggregated to make up the amount requi- 
site to jurisdiction of a fédéral court, the persons joining In the suit must 
hâve a common and undivided interest in the amount involved ; and, 
though' one may maintain a représentative suit for the benefit of him- 
self and other persons slmllarly situated, he may not hâve their damages 
aggregated, where the property involved is separately owned. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896 ; Dec. 
Dig. <g=328.] 

3. INJUNCTION <S==>85 "JuEISMCTION" RESTBAINXNG ENrOECElIENT OF TJn- 

CONSTITUTIONAL STATUTB. 

A fédéral court of equity may entertain jurisdiction of a suit to enjoin 
the enforcement Of an alleged Invalid statute, for the absence of lawful 
power to impose the restrictions of the statute may resuit in irréparable 
loss to the party complaining; for "jurisdiction" is the power to consider 
and décide one way or the other as the law may require, and jurisdiction 

Ê=3Por otber cases ses same toplc & kBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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may not Le decllned merely because It Is not foresecn with certainty that 
tlie outcome will help plaintlflf. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 155, 156; 
Dec. Dig. <©=585. 

For other définitions, see Words and Plirases, First and Second Séries, 
Jurisdiction.] 

4. CONSTITUTIONAI, Law i®=»48 — Statutes — Validitt. 

The court may not adjudge a statute unconstltutional, unless it is 
plainly and palpably so, and where there may exist a state of facts justl- 
fying a classification or restriction complained of, the court, in determin- 
ing the valldity of the législation, will assume that the facta existed. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. g 46; 
Dec. Dig. <®=48.] 

5. Constitutional Law ©=241 — Equal Protection or the Laws — Statutes 

— Validitt — "Common Oaeeieb." 

Act Tenn. April 3, 1915, defining as a common carrier any person or 
corporation operating for hire any public c-onveyance propelled by steam, 
gasoline, electrieity, or other power for purposes of transportation simi- 
lar to that ordinarily afCorded by Street railways, and not operated on 
flxed tracks, by indiscriminately accepting and discharging passengers 
along the way, and declaring the business of such a common carrier to be 
a privilège, and forbidding any such carrier to occupy any street or pub- 
lie place in a city or town without flrst obtaining a permit, by ordinance 
giving the right of such occupancy, and embodying the routes, terms, 
and conditions as the city or town may impose, and reciuiring the carrier 
to furnlsh a bond, with sureties, conditioned to pay any adjudged dam- 
ages as compensation for loss of life or injury to person or proi)erty neg- 
ligently inflicted, deflnes a new class of "common carriers," and the act 
is not invalid when applied to the opération of jitneys, as denying the 
equal protection of the laws, because there is a substantial distinction 
between a street railway and a jitney, and between a jitney and a taxicab. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 
700, 701; Dec. Dig. ®=>241. 

For other définitions, see Words and Phrases, First and Second Séries, 
Common Carrier.] 

6. Constitutional Law ®=211 — Equal Protection or the Laws. 

The equal protection clause of the fourteenth amendment does not take 
from the state the right to classify subjects of législation, and it Is only 
when the classification is arbitrary and unreasonable that the court can 
déclare It beyond législative authority; and a classification, to be ob- 
noxious, must be clearly and actually arbitrary and unreasonable, and 
not merely possibly so. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 678 ; 
Dec. Dig. <g=>211.] 

T. Constitutional Law <g=3297 — Due Peocess of Law. 

An operator of an automobile as a common carrier on the streets of a 
city pursuant to a license is deprived of his property without due process 
of law, where he is unable to fumish a bond required by statute, unless 
the exaction of the bond can be justifled as a proper exercise of the 
police power. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 832- 
834; Dec. Dig. ®=»2&7.] 

8. CAEHIEBS ®=:2 — ^REGULATION TJSE OF StEEETS — "POLICE PoWEE." 

Act Tenn. April 3, 1915, defining as a common carrier any person or 
corporation operating for hire any public conveyancè propelled by steam, 
gasoline, electrieity, or other power simUar to that ordinarily afforded by 
street railways, but not operated on flxed tracks, and requiring such 
carrier to obtain a permit and to give a bond conditioned that it will pay 

4=9For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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any flnally adjudged damages for loss of llfe or injury to person or prop- 
erty Infllcted through Its négligence, Is a valid exeràse of the "police 
power," wMch embraces régulations designed to promote public conven- 
lence or the gênerai prosperity or welfare, or promote public safety or 
public health. 

[Ed. Note. — For otber cases, see Carriers, Cent. Dig. §§4,5; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Police Power.] 

8. OONSTITUTIONAL LAW <@=>81 — POLICE PoWEE. 

ïhe court, to sustain a statute under the police power of the state, must 
see that its opération tends In some degree to prevent some offense or 
evil, or to préserve public health, morals, safety, and welfare; and 
where a statute discloses no such purpose, and has no real and substan- 
tlal relation to those objects, or is a palpable invasion of rights secured 
by the Constitution, the court must adjudge it invalid. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 148; 
Dec. Dig. (©=81.] 

10, Caeeibes ©=>1 — Regitlations — Use of Speeets. 

One engaging in the business of common carrier by automobile operated 
on the streets of a city, and obtaining a license to use the public streets 
In the prosecution of his business, is subject to the police power, and he 
holds his property and exercises his rights subject to such other and dif- 
férent burdens as the Législature may reasonably impose for the safety 
and convenience or welfare of the public. 

LEd. Note. — For other cases, see Carriers, Cent Dig. § 2; Dea Dig. 
<S=1.] 

In Equity. Suit by E. P. Nolen against J. A. Riechman, Sheriff 
of Shelby County, Tenn., and E. H. Crump, Mayor of City of Mem- 
phis, and W. J. Hays, Chief of Police of Memphis, to enjoin the en- 
forcement of a statute. Preliminary injunction denied. 

L. H. Graves, Wm. R. Harrison, and Joe Hanover, ail of Memphis, 
Tenn., for petitioner. 

Léo Goodman, C. M. Bryan, and Ben Capell, ail of Memphis, Tenn., 
for défendants. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges, under section 266 of the Judicial Code, as 
amended March 4, 1913 (37 Stat 1013, c. 160). 

PER CURIAM. The purpose of this suit is to hâve enforcement 
of a statute of Tennessee enjoined, upon the ground of its alleged 
unconstitutionality. The controversy relates to passenger transporta- 
tion in the streets of Memphis, and the suit is designed to be repré- 
sentative in character, within the meaning of equity rule 38; the 
plaintiff alleging that his own described conditions apply "to more 
than 300 others in whose behalf he also brings this bill." The de- 
fendants are the officiais whose duties would require them to enforce 
the statute within the city of Memphis. The issue presented on the 
merits of the case is whether the state has power to establish a license 
and indemnity System which admittedly applies to the use of automo- 
biles in what is known as the "jitney" service, though not to street 
railway service, upon the public highways and grounds within the 
municipalities of the state. 

S=9For other cases see Bame toplc à KEY-NI7MBIGR In ail Key-Numbered Cigests & Indexe» 
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The statute in dispute became effective April 3, 1915, and may be 
summarized thus: 

(a) It defines as a common carrier any person or corporation op- 
erating for hire "any public conveyance propelled by steam, * * * 
gasoline, * * * electricity or other power" for purposes of trans- 
portation "similar to that ordinarily afforded by street railways (but 
not operated upon fixed tracks) by indiscriminately accepting and 
discharging" passengers "along the way and course of opération," and - 
déclares the business of such common carriers to be a "privilège." 

(b) It forbids any such carrier to use or occupy any street or pub- 
lic place in a city or town without first obtaining "a permit or license 
by ordinance giving the right" of such use or occupancy, and embody- 
ing "such routes, terms and conditions as such city or town may elect 
to impose." 

(c) It requires the carrier also to furnish a bond, with sureties, in 
favor of the state and in such sum as the city or town may reason- 
ably demand, not less than $5,000 for each car operated, conditioned 
that the carrier will pay any finally adjudged damages, "as compensa- 
tion for loss of life or injury to person or property inflicted" through 
négligence of the carrier. 

(d) It denounces as a misdemeanor the act of so using and occupy- 
ing the public street or place without first obtaining such permit or 
license and giving such bond, and, upon conviction, prescribes a fine 
of not less than $50 nor more than $100 for each offense, and déclares 
each day's continuance to be a separate offense. 

(e) It invests ail cities and towns with powers corresponding to the 
measures so prescribed, and also "to impose upon ail such common 
carriers a tax for the exercise of the privilège herein granted." 

The case was submitted upon pétition and answer, and an inde- 
pendent affidavit in support of the allégations of the pétition. Apart 
from the légal déductions set out in the pleadings, the following may 
be treated as undisputed facts : The parties to the suit are ail citi- 
zens of Tennessee and résidents of Memphis. The city of Memphis, 
through its board of commissioners and in pursuance of the statute, 
has passed a resolution fixing the bond to be given by operators of 
motor busses at $5,000 ; and officiai orders hâve been given to compel 
operators of such vehicles to comply with the provision of the stat- 
ute, which requires the exécution and filing of such bond. The plain- 
tiff is financially unable to procure the bond. The automobile he is 
operating will thus be materially reduced in earning power and in 
value to him througb enforcement of the law. Street railways are 
in opération under charters and franchises within Memphis, and 
no such bond is required of their owners. Taxicabs are in use upon 
the public highways and grounds of the city; but whether operators 
of taxicabs are amenable to the bond requirement is reduced to a 
question of law between counsel. Before the passage of the statute, 
though no dates appear, the plaintiff obtained license to operate his 
car on the streets of Memphis for a period of one year. 

[1] The sole ground of jurisdiction in this court is the claim of 
constitutional invalidity of the statute because of its alleged violation 
of the fourteenth amendment. In spite of the fédéral question so 
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presented, the défendants earnestly insist that the real purpose of 
the suit is to enjoin criminal proceedings, and that a court of equity 
cannot entertain jurisdiction for that reason. Before considering this 
feature of the défense, we feel called upon to notice a question of ju- 
risdiction which arises upon the face of the pétition. The onîy al- 
légation there found upon the subject of the amount involved is that 
it is "greater than two thousand ($2,000) dollars." This, of course, 
is not in accordance with the requirement that the matter in contro- 
versy must exceed, exclusive of interest and costs, "the sum or value 
of three thousand dollars" (section 24, Judicial Code), nor are we at 
îiberty to entertain jurisdiction unless this requirement is met (A. B. 
Andrews Co. v. Puncture Proof Footwear Co. [C. C] 168 Fed. 
762, 765, and citations). We might treat the allégation as an inad- 
vertence, but the acknowledged inability of the plaintiff to give the 
statutory bond, and his limited interest in the machine operated, are 
suggestive of a serious question as to whether tlie jurisdictional amount 
is really involved. In the absence of allégation or showing, it is hard 
to understand how the loss arising from an operator's inability to 
use a single automobile for hire can be sufficient to satisfy the stat- 
utory requirement; and it is nat alleged that the plaintiff, or any one 
in whose behalf he brings the suit, owns or causes to be operated two 
or more of such machines. 

The question is at once presented, then, whether the alleged 
loss of the plaintiff could be added to the losses of other operators 
similarly situated, for purposes of jurisdiction. The principle upon 
which such an aggregation can be employed as a test of jurisdiction 
is that the persons joining in the suit must hâve a common and un- 
divided interest, not distinct interests, in the amount involved ; still, 
this is not to say that, if the property involved is in truth separately 
owned and held, the parties may not constitute a class who may be 
joined for the sake of convenience and economy ; it is to say that ag- 
gregation of their pecuniary interests is not permissible for making 
up the jurisdictional amount. Clav v. Field, 138 U. S. 464, 479, 
480, 11 Sup. Ct. 419, 34 L. Ed. 1044. The plaintiff and other jitney 
operators hâve a common interest, it is true, in the question whether 
a bond can be rightfully exacted of each of them ; but it is equally 
plain that the damage which the plaintiff allèges, and that of other 
operators, as well as their titles to the vehicles they operate, are sep- 
arate and distinct. It may well be, therefore, that the plaintiff can 
maintain a représentative suit for the benefît of himself and other 
like operators under equity rule 38 (198 Fed. xxix, 115 C. C. A. xxix), 
and yet not be entitled to hâve their damages aggregated to make up 
the amount requisite to jurisdiction (Simpson v. Geary, 204 Fed. 507, 
510 fD. C, three judges sitting] ; Wheless v. St. Louis, 180 U. S. 
379, 381, 21 Sup. Ct. 402, 45 L. Ed. 583 ; Bateman v. Southern Ore- 
gon Co., 217 Fed. 933, 938, 133 C. C. A. 605 [C. C. A., 9th Cire.]). 
See, also, Citizens' Bank v. Cannon, 164 U. S. 319, 321, 322, 17 
Sup. Ct. 89, 41 L. Ed. 451; Walter v. Northeastern R. R. Co., 147 
U. S. 370, 273, 374, 13 Sup. Ct. 348, 37 L. Ed. 206. However, we 
are not disposed to conclude the plaintiff upon this question, at least 
on the présent state of the record ; it may be that the facts will jus- 
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tify amendment to cure the apparent defect. Northern Pac. Railroad 
V. Walker, 148 U. S. 391, 392, 13 Sup. Ct. 650, 37 L. Ed. 494. 

[2] We return to the claim of defendant's counsel that, since the 
statute is a criminal enactment, a court of equity cannot entertain 
jurisdiction to enjoin its enforcement. Reliance is placed upon a 
number of décisions, and among them the very interesting analysis 
of the jurisdiction of the chancery court of Tennessee and the review 
made of the decided cases in Kelly v. Conner, 122 Tenn. 339, 372, 123 
S. W. 622, 25 L. R._ A. (N. S.) 201 ; yet Mr. Justice Shields said in 
the course of the opinion : 

"We are dealing solely with the jurisdiction of Oie chancery court of this 
State." 

This statement seems to hâve been occasioned in part at least by the 
rule quoted on the next preceding page from Dobbins v. Los Angeles, 
195 U. S. 223, 241, 25 Sup. Ct. 18, 22 (49 L. Ed. 169) : 

"It is well settled that, where property rights will be destroyed, unlawful 
interférence by criminal proceedlngs under a vold law or ordinance may be 
reached and controUed by a decree of a court of equity." 

It must be conceded that this doctrine is an exception to the gên- 
erai rule (In re Sawyer, 124 U. S. 200, 210, 8 Sup. Ct. 482, 31 L. Ed. 
402) ; and yet the exception is so firmly established in the fédéral 
practice that no useful purpose would be served by pausing to trace its 
origin. The reason for the exception, where applicable, is the con- 
stitutional invalidity of the statute, and, consequently, the absence of 
lawful power to impose or enforce the particular exactions or re- 
strictions which would resuit in irréparable loss to the complaining 
party. Philadelphia Co. v. Stimson, 223 U. S. 605, 621, 32 Sup. Ct. 
340, 56 L. Ed. 570. The contention made hère that the court is 
without jurisdiction to consider the statute overlooks the feature of 
plaintiiï's case which challenges the constitutional validity of the 
statute. It must be remembered that plaintiiï allèges and insists that 
at and before the enactment of the statute he was using bis automobile 
in the carriage of passengers for hire in the streets of Memphis, in 
virtue of a city license. This was the business of a common carrier 
(and in légal efïect involved a privilège) quite as certainly before as 
it was af ter the enactment of the statute ; and such business, embrac- 
ing as it did the use of an automobile, possessed the essential attributes 
of property. Whether the enactment of the statute was a rightful 
exercise of the state's police power to regulate such a business is the 
ultjmate question. But to décide, without considering its merits, that 
plaintifï does not thus présent a substantial claim, and to dismiss the 
case, would be to overlook the basic principle of jurisdiction; for, as 
Mr. Justice Holmes said in The Fair v. Kohler Die Mfg. Co., 228 U. 
S. 22, 25, 33 Sup. Ct. 410, 57 L. Ed. 716: 

"Jurisdiction is authority to décide the case either way." 

And Mr. Justice Van Deventer said, in Geneva Furniture Mfg. Co 
V. Karpen & Bros., 238 U. S. 254, 35 Sup. Ct. 788, 59 L. Ed. - 
(decided June 14, 1915): 
2251".— 52 
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"Jurlsdictlon, as pointed out in that case [The Fair y. Kohler Die Mfg, 
Co.], Is the power to consider and décide one way or the otlier, as the law 
may require, and is not to be declined merely because it is not foreseen with 
certainty that the outcome wlll help the plaintiff." 

[3] Corning, therefore, to consider the validity of the statute for 
the purpose of determining the question of equity jurisdiction, we 
observe that the plaintiff allèges and insists that, in view of the four- 
teenth amendment and of the statute, he is (1) denied the equal pro- 
tection of the laws, in that other common carriers are not required to 
furnish a like indemnity bond ; (2) he is deprived of his property 
without due process of law. In determining thèse questions we must 
keep in mind "the principle, long established and vital in our con- 
stitutional system, that the court may not strike down an act of légis- 
lation as unconstitutional unless it be plainly and palpably so," and 
also that a court is not empowered to adjudge a statute unconstitu- 
tional where the question is doubtful. Grainger v. Douglas Park 
Jockey Club, 148 Fed. 521, 533, 78 C. C. A. 199, 8 Ann. Cas. 997 
(C. C. A., 6th Cire.) ; Mutual Film Co. v. Industrial Commission of 
Ohio, 215 Fed. 138, 141, and citations (D. C, three judges sitting), 
affirmed 236 U. S. 230, 35 Sup. Ct. 387, 59 L. Ed. 552; Rail & River 
Coal Co. V. Yaple, 214 Fed. 273, 279, 280 (D. C, three judges sitting), 
affirmed 236 U. S. 338, 35 Sup. Ct. 359, 59 L. Ed. 607. 

Considering the constitutional guaranties (of the fourteenth amend- 
ment) in their inverse order, we corne to inquire whether the plaintiff 
is denied the equal protection of the laws. 

[4, 5] The first section of the act déclares those engaged in the 
business herein defined to be common carriers. The third section 
requires that such carriers shall exécute a bond for each car operated, 
in a sum not less than $5,000, conditioned that they will pay any 
damage that may be adjudged against them as compensation for loss 
of life or in jury to person or property inflicted by such carriers, or 
caused by their négligence. 

As stated in the caption of the act, the purpose of the Législature 
was to define as common carriers within this state persons, firms, and 
corporations operating certain self-propelling public conveyances and 
afïording means of street transportation similar to that ordinarily 
afforded by street railways, but not operated upon fixed tracks, to 
déclare their business a privilège, to regulate the same, and to require 
such common carriers to give bond to indemnify against loss of life 
and damage to person and property. 

Hère is a new class of common carriers, clearly pointed out and 
defined in the law, differing in material respects frpm other common 
carriers. For reasons no doubt sufficient in the minds of the law- 
makers, this new class of common carriers is required to exécute a 
bond to indemnify against loss those who might be damaged in per- 
son or property, through négligence. 

Confessedly, steam and street railway companies, and owners and 
operators of omnibuses, are not required to give bond for protection 
to those negligently injured by them, such as is provided for in the 
act under considération ; but it is of common knowledge that statutory 
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requirements, both fédéral and state, relating to and regulatîng com- 
mon carriers, materially difFer. While the services they ail render 
are those of common carriers, yet the services are so différent in détail 
that it would be wholly impracticable to write a statute applicable to 
them ail, and serve, at the same time, the convenience and safety of 
the public. 

The presumption is always in favor of the validity of législation ; 
and if there could exist a state of facts justifying the classification or 
restriction complained of, the courts will assume that it existed. 
Grainger v. Douglas Park Jockey Club, 148 Fed. 513, 78 C. C. A. 199, 
8 Ann. Cas. 997, where the subject of classification was exhaustively 
considered by the Court of Appeals for the Sixth Circuit ; Soon Hing 
V. Crowley, 113 U. S. 703, S Sup. Gt. 730, 28 L. Ed. 1145; Priée v. 
Illinois, infra. 

It may vsrell hâve been that the Législature had in mind, when it 
enacted the statute in question, that those engaging in the business 
which the act sought to regulate operated vehicles susceptible of be- 
coming dangerous to the public by the manner of their opération ; 
that they had no fixed track upon which to run, and were at liberty to 
move over the entire surface of the street ; that they had no schedule ; 
that pedestrians had no way of knowing when and where to expect 
them; that they increased the danger to persons using the street, 
whether as pedestrians or while boarding or leaving street cars or 
other vehicles; that they stopped at street crossings, or along the 
curb between street crossings, to receive and discharge passengers ; 
that very often the driver owns the machine, or at least an equity 
in it; that many of them are financially irresponsible ; that the 
patrons of such vehicles are composed of men, women, and children ; 
that the vehicles, in the hands of careless drivers, might rush through 
crowded streets at a dangerous rate of speed, probably without any 
financial responsibility to their patrons or others upon whom damage 
might be inflicted by such machines, because of the négligence of the 
operators. 

Furthermore, a substantial distinction between the property of the 
owner of a street railway and that of the owner of a "jitney" should 
not escape attention. The former consists of a fixed plant, including 
roUing stock, which is operative only along tracks provided for the 
purpose, while that of the latter is fugitive in character, since it is 
operative through its own power upon any portion of the surface of 
an ordinary highway. It results that the street railway property is 
in its nature an indemnity against the conséquences of négligence, and 
so is at least an équivalent for the bond of indemnity which is hère 
resisted by the owner of the "jitney." 

We may add in this connection that under section 3 of the Tennes- 
see Act of March 24, 1877, c. 72, p. 94, amending the law in relation 
to the consolidation of railways, it was provided that no railroad Compa- 
ny should hâve power under any laws of the state to give or create any 
mortgage or other lien on its railway property in the state, which 
should be valid and binding against judgments and decrees, and exé- 
cutions therefrom, for damages donc to persons and property in the 
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opération of its railroad in the state. This act was held by the Su- 
prême Court of Tennessee, in Frazier v. Railway Co., 88 Tenu. 138, 
166, 12 S. W. 537, to be constitutional, and to affect ail railroad com- 
panies alike, whether they should thereafter consoHdate or not. This 
provision, which was incorporated in section 1271 of Milliken & Ver- 
trees' Compilation of the Statutes of Tennessee, was hence one of the 
provisions for the consolidation of railroads contained in sections 1263 
to 1272, inclusive, of the Milliken & Vertrees Compilation which, by 
section 1 of the Tennessee Act of March 26, 1887, c. 189, p. 321, was 
"declared to embrace and extend to any street railroad corporations ex- 
isting in this state"; and therefore in accordance with the ruling in 
Frazier v. Railway Co. (Tenn.) supra, became thereafter applicable to 
ail Street railway companies, as a limitation upon their powers, whether 
they should consolidate or not. See Baltimore Trust Co. v. Hofstetter 
(6th Cire.) 85 Fed. 75, 80, 29 C. C. A. 35. 

There is another distinction that should be noted; it concerns the 
taxicab. While the "jitney" and the taxicab are physically the same, 
yet the services they perform materially differ. The service of the 
one is designed to accommodate persons traveling along distinct routes 
and at a rate of fare common to ail ; but the service of the other is 
intended for the accommodation of persons whose destinations involve 
varying distances and lines of travel and presumably at varying priées. 
The two kinds of service would signify substantial différence in 
numbers of vehicles needed to meet the respective demands; and 
80 the dangers attending the opération of the "jitney" presumably 
would materially exceed those arising in the taxicab service. Thèse 
considérations are independent of the question argued by counsel 
whether the taxicab is not embraced within the terms of the statute — ' 
a question we do not décide. 

Under such circumstances, can this court afïirmatively say that the 
provision, requiring those engaged as such common carriers to exécute 
a bond to protect their patrons or others, as a part of the public, against 
injury caused by their négligence, clearly sustains no substantial re- 
lation to the public convenience or saf ety ? Grainger v. Douglas Park 
Jockey Club, 14« Fed. 513, 78 C. C. A. 199, 8 Ann. Cas. 997. It 
would seem clear that the provision for a bond must tend material- 
ly to induce care in the opération of the jitney and so to promote the 
convenience and safety of the public. This would be but the natural 
resuit of the owner's knowledge that bis négligence would create lia- 
bility on the bond, and in that event render it difficult, if not impossible, 
for him to continue the business through renewal of his bond. 

The Suprême Court of the United States, in the case of M., K. & 
T. Ry. Co. V. May, 194 U. S. 267, 24 Sup. Ct. 638, 48 L. Ed. 971, 
say: 

"With regard to the manner In which such a question should be approached, 
it is obvious that the Législature is the only judge of the pollcy of the pro- 
posed discrimination. • • * When a state Législature has declared that 
in its opinion policy requires a certain measure, its action should not be 
disturbed by the courts under the fourteeilth amendment, unless they can 
clearly see that there is no fair reason for the law that would not require 
with equal force its extension to others whom it leaves untouched." 
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We may call attention hère to the récent décision of the Suprême 
Court in Price v. Illinois, 238 U S. 446, 35 Sup. Ct. 892, 59 L. Ed. 

(decided June 21, 1915). It is true that the statute then under 

review was the "pure food" enactment of Illinois ; and yet the réc- 
ognition there given to the extent of power which résides in a state 
législative body to define a policy respecting safeguards necessary to 
the protection of the public is in principle applicable hère. The per- 
tinency of the principles there announced will be seen in some of the 
décisions relied on in the opinion of Mr. Justice Holmes, such as 
McLean v. Arkansas, 211 U. S. 539, 547, 29 Sup. Ct. 206, 53 L. Ed. 
315; Atlantic Coast Line v. Georgia, 234 U. S. 280, 288, 34 Sup. 
Ct. 829, 58 L. Ed. 1312; Ozan Lumber Co. v. Union County Bank, 
207 U. S. 251, 256, 28 Sup. Ct. 89, 52 L. Ed. 195; Mutual Loan 
Co. V. Martell, 222 U. S. 225, 235, 32 Sup. Ct. 74, 56 L. Ed. 175, 
Ann. Cas. 1913B, 529; Miller v. Wilson, 236 U. S. 373, 383, 384, 35 
Sup. Ct. 342, 59 E. Ed. 628. 

[6] The equal protection clause of the fourteenth amendment does 
not take from the state the right or power to classify the subjects of 
Législation. It is only when the classification is arbitrary and un- 
reasonable that the court can déclare it beyond the législative au- 
thority. Jeffrey Mfg. Co. v. Blagg, 235 U. S. 577, 35 Sup. Ct. 167, 
59 L. Ed. 364 ; Grainger v. Douglas Park Jockey Club, supra. 

A classification, in order to be obnoxious to the equal protection 
clause of the fourteenth amendment, must be clearly and actually ar- 
bitrary and unreasonable, and not merely possibly so. Bachtel v. 
Wilson, 204 U. S. 36, 27 Sup. Ct. 243, 51 L. Ed. 357; Carroll v. 
Greenwich Insurance Co., 199 U. S. 401, 26 Sup. Ct. 66, 50 L. Ed. 
246; McEean v. State of Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 
53 L. Ed. 315 ; Grainger v. Douglas Park, supra. 

We cannot say that the classification made by the Législature of the 
■state in the statute in question is so clearly arbitrary and unreasonable 
that it contravenes the equal protection clause of the fourteenth amend- 
ment. On the contrary, we think the circumstances disclose a 
reasonable ground for classification. Fifth Ave. Coach Co. v. New 
York, 221 U. S. 467, 31 Sup. Ct. 709, 55 L. Ed. 815; Quong Wing v. 
Kirkendall, 223 U. S. 59, 32 Sup. Ct. 192, 56 L. Ed. 350; (D. C.) 
215 Fed. 138, supra; Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 
47 L. Ed. 323 ; Grainger v. Douglas Park, supra. 

[7] Upon the undisputed facts of the case, as we hâve already 
said, the plaintifï will, if unable to f urnish the required bond, suffer 
substantial loss in the use of his machine, and in that sensé a property 
loss. Curtin v. Benson, 222 U. S. 86, 32 Sup. Ct. 31, 56 L. Ed. 102. 
Can it be said, however, that he is being deprived of property in 
violation of the "due process" clause of the fourteenth amendment? 
Conf essedly, yes, unless the exaction of the bond can be justified 
upon the ground that it results from a proper exercise of the police 
power of the State. . Grainger y. Douglas Park, supra. 

[8] It is earnestly insisted that the statute is not within the police 
power of the state. In Sligh v. Kirkwood, 237 U. S. 52, 58, 35 Sup. 
Ct. 501, 502 (59 L. Ed. — ), Mr. Justice Day, speaking for the Su- 
prême Court of the United States, says : 
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"The limitations upon the police power are liard to deflne, and its far- 
reachtng seope lias been recognized in many décisions of this court. At an 
early day It was h.eld to embrace every law or statute whicli concerns tlie 
whole or any part of the people, whether it related to tlieir rights or duties, 
wtieOier it respected them as men or citizens of tlie state, whetlier in thelr 
public or private relations, whether It related to the rights of persons or prop- 
erty of the public or any individual wlthin the state. New York v. Mlln, 11 
Pet 102, 139 [9 L. Ed. MS], The police power, in its broadest sensé, includes 
aU législation and almost every function of civil government Barbier v. 
Connolly, 113 U. S. 27 [5 Sup. Ct 357, 28 L. Ed. 923]. It is not subject to 
deflnite limitations, but is coextensive with the necesslties of the case and the 
safeguards of public interest. Camfleld v. United States, 167 U. S. 518, 524 [17 
Sup. Ct. 864, 42 L. Ed. 260]. It embraces régulations designed to promote 
public convenience or the gênerai prosperlty or welfare, as well as those 
specifieally inteuded to promote the public safety or the public healtà. Chi- 
cago, etc., Kailway v. Drainage Commissioners, 200 U. S. 561, 592 [26 Sup. 
Ct. 341, 50 L. Ed. 596, 609, 4 Ann. Cas. 1175]. In one of the latest utterances 
of this court upon the subject, it was said: 'Whether it is a valld exercise of 
the police power is a question In the case, and that power we hâve deiined, 
as far as it is capable of being defined by gênerai words, a number of times. 
It is not susceptible of circumstantial précision. It extends, we hâve said, not 
only to régulations which promote the public health, morals, and safety, but 
to those which promote the public convenience or the gênerai prosperity.' 
• * ♦ And further, 'it is the most essential of powers, at times the most 
insistent, and always one of the least llmitable powers of government.' Eu- 
bank v. City of Richmond, 226 U. S. 137 [33 Sup. Ct 7fe, 57 L. Ed. 156, 42 L. 
B. A. (N. S.) 1123, Ann. Cas. 1914B, 192]." 

^ee Booth v. State of Indiana, 237 U. S. 391, 395, 35 Sup. Ct. 617, 
59 L. Ed. — . 

In the Hght of thèse two most récent utterances of the Suprême 
Court, it would seem unnecessary to attempt a further définition of 
the "police power" or to cite other cases. 

[9] If the act is to be sustained under the police power of the 
state, the court must be able to see that its opération tends in some 
degree to prevent some offense or evil, or to préserve public health, 
morals, safety, and welfare, and if the statute discloses no such pur- 
pose, and has no real or substantial relation to those objects, or is 
a palpable invasion of rights secured by the fundamental law, it is 
the duty of the courts so to adjudge. Minnesota v. Barber, 136 U. S. 
320, 10 Sup. Ct. 862, 34 L. Ed. 455 ; Mugler v. Kansas, 123 U. S. 661, 
8 Sup. Ct. 273, 31 L. Ed. 205 ; Grainger v. Douglas Park, supra. 

Thèse principles are so well settled that we deem it unnecessary 
to cite other authorities to sustain them; but difficulty often arises 
in determining whether a case falls under the one or the other of them. 
For the plaintiff it is insisted that this case belongs to the latter class, 
and he relies upon that line of cases of which Dobbins v. Los Angeles, 
195 U. S. 223, 25 Sup. Ct 18, 49 L. Ed. 169, is a type. 

In that case, Mrs. Dobbins had contracted with a gas company for 
the érection of certain gas works, upon territory purchased by her for 
that purpose, outside of a district within which the city of Los An- 
geles had by ordinance prohibited the building of such a plant, and had 
obtained from the proper authorities of said city a permit to erect 
the gas works, upon the territory aforesaid. Thereupon the érection 
of the plant was begun, and more than $2,500 had been expended. 
Subsequently the city ordinance was amended so as to include with- 
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in the district in whîch gas works were prohibited the site on which 
Mrs. Dobbins was erecting her plant, and the city was proceeding 
to enf orce the ordinance against those erecting the plant. There- 
upon a bill was filed to enjoin the enforcement of the ordinance. 
The case was heard upon demurrer. There a private individual pur- 
chased private property, for private use, and, after obtaining the 
consent of the proper authorities, went to considérable expense in 
improving it, and it was held that the ordinance was ultra vires, in 
that it amounted to a taking of property without due process of law. 

[10] In the case at bar, Mr. Nolen embarked in the business of a 
common carrier, and obtained a license to use the public streets of 
the city of Memphis in the prosecution of his business; and there- 
after an additional burden was imposed on the business by an act 
of the Législature, which required of such carriers a bond to protect 
those whom they might injure through négligence in the prosecution of 
their business. 

The streets are the property of the public, under the control of 
the State, and are subject at ail times to the police power of the state, 
unless that power is conferred by statute upon a municipality or other 
agency. Hendrick v. Maryland, 235 U. S. 622, 35 Sup. Ct. 140, 59 
L. Ed. 385. The right to exercise the police power is a continuing 
one, and may be exercised so as to meet the ever-changing conditions 
and necessities of the public. Those who make investments for the 
purpose of using the public streets of a city for private business, un- 
der a license for that purpose, do so, and hold said property and the 
right to use it, subject to such other and différent burdens as the Lég- 
islature may reasonably impose, for the safety, convenience, or wel- 
fare of the public. 

In the Dobbins Case, supra, Mr. Justice Day says: 

"Complying with the terms of the ordinance wMch was In force when the 
plalntiff in error was about to begin the érection of the gas works in con- 
troversy, a tract of land was purchased within the district wherein the érec- 
tion of such Works was permitted, a contract was entered into for the con- 
struction of the Works, a considérable sum of money was expended. It may 
be admltted as being a correct statement of the law as held by the Califomia 
Suprême Court that, notwithstanding the grant of the permit, and even after 
the erectioQ of the works, the city might still, for the protection oif the pub- 
lic health and safety, prohibit the further maintenance and continuaiice of 
such Works, and the prosecution of the business, orlginally harmless, may 
become, by reason of the manner of Its prosecution or a changed condition 
of the communlty, a menace to the public health and safety. In other words, 
the right to exercise the police power Is a continuing one, and a business 
lawful to-day may in the future, because of the changed situation, the 
growth of population or other causes, become a menace to the publie health 
and welfare, and be required to yield to the public good. Fertilizing Co. v. 
Hyde Park, 97 U. S. 659 [24 L. Ed. 1036] ; New Orléans Gas Co. v. Louisiana 
Light Co., 115 U. S. 650, 672 [6 Sup. Ct. 252, 29 L. Ed. 516]." 

Thèse principles are controlling in the instant case, although by rea- 
son of the differing facts in the Dobbins Case they were not controlling 
there. We are constrained to believe that the classification of the 
statute now under considération is founded on a rational basis; that 
it has a real and substantial relation to the public welfare; that it 
opérâtes imif ormly upon the class of common carriers it créâtes ; and, 
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consequently, that it cannot rightfuUy be said to deny to the plaintiff 
the equal protection of the laws, or to deprive him of his property 
without due process of law. Grainger v. Douglas Park Jockey Club, 
supra, 148 Fed. 523, 78 C. C. A. 199, 8 Ann. Cas. 997. We are 
strengthened in thèse views by the récent décision of the Suprême 
Court of West Virginia in the case of Ex parte M. T. Dickey, 85 
S. E. 781 (decided June 22, 1915, and not yet officially reported). The 
controlling facts of the case are closely analogous to the material 
facts of the présent case. The législation there involved was an ordi- 
nance of the city of Huntington regulating, licensing, and taxing cer- 
tain vehicles, commonly known as "jitney busses." The ordinance for- 
bids — 

"any person, flrm, or corporation to use or occupy any public street in the 
city o( Huntington with a motor bus, without a permit or lieense therefor and 
compliance with the terras of the ordinance. • * • " 

The ordinance — 
"also requlres the licensee to enter Into a bond in the penalty of $5,000, with 
H condition for compliance with the provisions of the ordinance and pay- 
ment of any and ail lawful daims for damages for injury to persons or prop- 
erty sustained by passengera In them or by other persons that may be killed 
or injured or suffer damage to property in the city of Huntington in the opéra- 
tion thereof." 

The ordinance was sustained. To the same effect, in its récogni- 
tion of the législative right to exact bonds of indemnity, though dif- 
fering in matter of remedy, is the opinion in Hoa Le Blanc et al. v. 
City of New Orléans, 70 South. 212, of Suprême Court of Louisiana 
(decided June 28, 1915, and not yet officially reported). 

Upon ail the considérations mentioned, we are led to the conclusion 
that, while the court would hâve jurisdiction to grant the relief sought 
if the statute were violative of the fourteenth amendment, yet, as we 
do not think it is (and, of course, we do not pass upon any other con- 
stitutional question), the plaintiff has not made out a case entitling 
him to the relief prayed in the bill, and the preliminary injunction 
sought must be denied. 

The District Judge for the Western District of Tennessee will set- 
tle the terms of the order, and will allow an appeal, if one is desired. 
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UNITED STATES v. ANDERSON. 

(District Court, E. D. Wisconsin. May 5, 1915.) 

iHDîANs iS=>15 — ^Allotmejsts — Resteaint on Aliénation — Removal bt Stai- 

XJTE. 

Act June 21, 1906, c. 3504, 34 Stat. 382, providlng that the members 
of the Stockbrldge and Munsee Trlbe of Indians, who hâve not hereto- 
fore recelved patents for lands in thelr own right, shall, under the direc- 
tion of the Secretary of the Interior, be glven allotments of land and 
patents therefor In fee simple, and declarlng It obligatory on a member 
who bas made a sélection of land In the réservation to accept It as an 
allotment, at once, makes one who has already made hls sélection, pursu- 
ant to the provisions of the Stockbrldge and Munsee Treaty of Febru- 
ary 5, 1856 (11 Stat. 663), for allotment, owner of such land in fee simple, 
dlscharged of any power of restralnt on aliénation In the Président or 
the Secretary of the Interior, and makes the Issuance of a patent only a 
mlnisterial duty, so that such allottée's deed of hls land, before issuance 
of patent, conveys the fee to the grantee, to whose beneflt the subsequent- 
ly Issued patent Inures. 

[Ed. Note.— For other cases, see Indians, Cent Dig. §§ 17, 29, 34, 37-44 ; 
Dec. Dlg. <S=»15.] 

In Equity. Suit by the United States against August Anderson. 
Decree for défendant. 

Guy D. Gofif, U. S. Atty., and Otto H. Breidenbach, Asst. U. S. 
Atty., both of Milwaukee, Wis. 

A. S. Larson, of Shawano, Wis., for défendant. 

GEIGER, District Judge. The government has instituted this suit 
to annul a conveyance made by Mary Butler Tousey, f ormerly a mem- 
ber of the Stockbridge and Munsee Tribe of Indians, to the défend- 
ant, Anderson, of lands described in the complaint. The facts are 
simple and practically without dispute, though they involve considéra- 
tion of the législative and executive relations of the government with 
the named tribe. Preliminarily, and as an introduction to références to 
such relations, it sufHces to say that Mary Butler Tousey's mother was 
a white woman. Her father was the issue of a marriage of a white 
man to a female quarter blood. Mary, her father, and her mother were 
born ofï the réservation, were and are citizens, and hâve spent little of 
their time with the Indians. The Stockbridge and Munsee réserva- 
tion, created by treaty and congressional acts, has been dissolved 
through the patenting in fee simple of the lands comprising the same 
to the members of the tribe, pursuant to Act Cong. June 21, 1906, 
hereafter referred to. Such patents convey to the respective members 
of the tribe absolute fee-simple titles without any restrictions upon 
aliénation. Mary Butler Tousey's deed to the défendant, Andersen, 
was executed and delivered July 24, 1909, for a considération of $650, 
conceded to be full value. The government patent to her — which is 
like others above referred to — was not actually executed until April 
4, 1910. This suit was begun July 31, 1913. 

The case therefore nécessitâtes an inquiry into the status of Mary 
Butler Tousey, with respect to the lands in question, at the time of 
her conveyance to Anderson ; and this inquiry may well start with an 

^:»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & lDdexe< 
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examination of the treaty concluded in 1856 between the United States 
and this tribe of Indians. 11 Stat. 663. Prior to and since that 
time, the history of the tribe seems to hâve been one of dissension, 
inter-tribal, as well as with the government, and in many respects the 
relations subsisting between the tribe and the government hâve the 
impress of confusion and contradiction; but upon the question hère 
presented it is believed — particularly in view of adjudications by this 
court to which référence will be made — the status of the Indians under 
the treaty and successive congressional acts, in and to their lands, 
can be made consistent throughout. The preamble of the treaty re- 
cites prior conventions between the Indians and government, con- 
gressional acts, the tribal dissensions and disputes, the désire of the 
government to pursue a libéral policy, to the end that citizenship may 
be conferred upon the Indians, etc., whereupon stipulations are enter- 
ed for valuable rétrocessions and releases by the Indians to the United 
States, in considération whereof the latter reserves — 

"a tract of land near tlie south boundary of the Menominee réservation of 
suffldent estent for each head of family and others lots of land of eighty and 
forty acres as herelnafter provlded." 

The treaty continues : 

"Article III. As soon as practlcable after the sélection of the lands set aside 
for thèse Indians by the preceding article, the United States shall cause the 
same to be surveyed into sections, half and quarter sections, to correspond 
wlth the public surveys, and the Council of the Stockbridges and Munsees 
shall imder the direction of the Superintendant of Indian Affalrs for the 
northern superlntendency, make a fair and just allotment among the Indlvidu- 
als and familles of their trlbes. Each head of a family shall be entitled to 
eighty acres of land, and In case his or her family consists of more than four 
members. If thought expédient by the said council, eighty acres more may be 
allotted to hlm or her; each single maie person above eighteen years of âge 
shall be entitled to eighty acres ; and each female person above eighteen 
years of âge, not belonglng to any family, and each orphan child, to forty 
acres; and suffldent land shall be resen'ed for the rising génération. 

"After the said allotment is made, the persons entitled to land may take 
immédiate possession thereof, and the United States wlU thenceforth and 
untll the issuing of the patents, as herelnafter provided, hold the same in 
trust for such persons, and certificates shall be issued, In a suitable form, 
guaranteeing and securing to the holders their possession and an ultimate 
title to the land ; but such certificates shall not be assignable, and shall con- 
tain a clause expressly prohlblting the sale or transfer by the holder of the 
land described therein. After the expiration of ten years upon the applica- 
tion of the holder of such certiflcate, made with the consent of the said Stock- 
bridge and Munsee Council, and when it shall appear prudent and for his or 
her welfare, the Président of the United States may direct, that such restric- 
tion on the power of sale, shall be withdrawn and a patent Issued In the 
usual form." 

"Article XI. The object of this instrument being to advanee the welfare 
and improvement of said Indians, it is agreed, If it prove Insufflcient, from 
causes whlch cannot now be foreseen, to effect thèse ends, that the Président 
of the United States may, by and with the advlee and consent of the Senate, 
adopt such policy in the management of their afCairs, as in his judgment may 
be most benefldal to them ; or Congress may, hereafter, make such provision 
by Jaw, as expérience shall prove to be necessary." 

In United States v. Torrey Cedar Co. and United States v. Paine 
Lumber Co. (C. C.) 154 Fed. 263, the late Judge Seaman had before 
hira the question whether under this treaty, and the congressional act 
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next to be referred to, the Indian allottees were vested with a suffî- 
cient title. in their allotments to authorize the cutting of timber for sale 
and not by way of improvement, without the consent of the Etepartment 
of the Interior. In answering the question affirmatively — his view sub- 
sequently receiving the approval of the Suprême Court (206 U. S. 
469, 27 Sup. Ct. 697, 51 L. Ed. 1139)— he gave the treaty this efifect: 

"tJnder the terms of thls treaty, the policy of earlier treaties, to reserve to 
the Indlans 'to be held as other Indian lands are held' — a mère right of occu- 
pancy — was changea to Intend an ultimate tltle In fee simple. Pending the 
patent, whlle the légal title is in the United States, the allottee was vested 
virlth the équitable title contemplated by the treaty (Crews v. Burcham, 1 
Black, 352, 356, 17 L. Ed. 91), unless modified by act of Congress, or by con- 
current action of the Président and Senate, if therein subject to modification. 
The provision in restreint of aliénation meantime 'is not Ineonsistent vcith a 
fee simple estate.' Libby v. Clark, 118 U. S. 250, 255, 6 Sup. Ct. 1045, 30 L. 
Ed. 133. Assuming, as suggested in the allument (but not so rullng), that 
the provision for title to go to the tribe in default of heirs would tum it 
into a base or qualifled fee, the allottee Uving 'has the same rights and 
privilèges over his estate as if it were a fee simple' (11 Am. & Eng. Ency. of 
Law [2d Ed.] 369, and citations), and Is not liable for waste (Id. 374). See 
V. S. v. Reese, 5 DUl. 405, Fed. Cas. No. 16.137." 

On January 25, 1871, there was passed a further act "for the relief 
of the Stockbridge and Munsee Tribe of Indians." Act Feb. 6, 1871, c. 
38, 16 Stat. 404. It dealt with a situation of dissension presenting two 
factions, the "citizen" and the "Indian" parties, and made provision for 
the sale of the lands of the réservation, the distribution of proceeds to, 
and the surrender by, the members of the citizen party of ail their 
daims, and for the récognition of the Indian party thereafter as the 
"Stockbridge Tribe of Indians," and their assignment to a "permanent 
réservation." Of the portion of the act relating to the latter, Judge 
Seaman, in the cases supra, expressed this view : 

"Thls act expressly recognized the rights of allottees under the treaty, 
declared the 'lands assigned and allotted to be held inaliénable,' and on 'rever- 
sion to become the common property of the tribe,' and that the tltle be held 
by the United States, until patent Issues, 'In trust for the individuals and 
their heirs to whom the same were allotted.' A prior act of 1865 (13 Stat. 
562) authorized homestead entries and application for citizenship by mem- 
bers of this tribe, but does not touch the présent Inquiry, and no other con- 
gresslonal action apjjears In référence to the réservation or allotments 
therein." 

It may be noted that an act of March 3, 1893, was passed (27 Stat. 
744) to meet the departmental construction whereby certain Indians 
who were beneficiaries under the treaty of 1856 were excluded from 
the act of 1871 last above referred to, and by such act of 1893, the 
treaty benefits were expressly restored to them. The act is significant, 
however, in its déclaration that ail members of the tribe — 

"who entered into possession of lands under the allotments of 1856 (the 
treaty), and the act of 1871 (above referred to), and who, by themselves or 
their lawful heirs, hâve resided on said lands continuously since, are hereby 
declared to he owners of such lands in iee simple, in severaUy, and the gov- 
ernment shall issue patents to them therefor." 

I say this is significant, in view of the claim of the défendant, that 
the whole history of the législative and executive action discloses suc- 
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cessive relaxation as wfll as surrender from time to time of the re- 
straints originally iinposed by the treaty, and, as is now claimed, cul- 
minating in the act of 1906 in a final discharge of any discretionary 
réservation thereof by the government, leaving, so it is urged, the per- 
formance of the ministerial act of dehvering évidences of title, ex- 
cept as to those members of the tribe whose rights in and to particular 
sélections or descriptions had not become fixed and ascertained, and 
with respect to whom further tribal or departmental action by way of 
making actual allotment was necessary. 

Certain further observations are hère necessary before consider- 
ing the législative steps next taken, and vi^hich présent the crucial 
point in the case. It will be recalled that the treaty of 1856 vested in 
the "Council of the Stockbridge and Munsees, under the direction of 
the Superintendent of Indian Affairs," the power to make a "fair and 
just allotmefit among the individuals and families of their tribes." 
Further provision was made for the issuance of certificates to the 
respective allottees "in suitable form guaranteeing and securing to 
the holders their possession and an ultimate title to the land." It ap- 
pears without controversy that, obediently to this provision and pursu- 
ant to the congressional acts referred to, the tribal council— or, as it 
has been called in this case, the business committee of the tribe — has 
exercised the granted authority, and allotments or sélections hâve been 
made and adopted by the government from time to time as comply- 
ing with this provision. Although certificates of allotment containing 
the treaty guaranty hâve not been issued, this failure or default on 
the part of the government in no degree detracted from or impaired 
the title otherwise flowing from the act of allotment or sélection con- 
formably to the treaty. United States v.' Torrey Cedar Co., supra. 

In fact, the Indian agent in charge of this réservation and its agency 
when the allotment to Mary Butler Tousey was made — and it is un- 
disputed that the tract in question hère was selected by and allotted 
to her in 1899 — testified in this case that at the time and for some 
years thereafter no other method of making allotments was known, 
and that he protected the Indians in the sélection and allotments thus 
made through the council or business committee and entered on the 
tribal record and communicated to the agency or department in con- 
nection with the gênerai affairs to the tribe and its or their property 
relations with the government. The Indians, in making sélections in 
this manner, thereby became "entitled to récognition as allottees, with 
ail the rights intended by the treaty, pending the issue of a patent." 
United States v. Torrey Cedar Co., supra. So it may be taken as es- 
tablished that Mary Butler Tousey, as early as 1899, acquired a status 
as an allottee, with the rights last noted. 

One further fact, properly to be alluded to, is: Prior to 1900, the 
members of the Stockbridge Tribe petitioned the United States gov- 
ernment, acting through its Indian office, for a final dissolution of the 
tribe and a distribution of the tribal property, the latter to include the 
patenting of the lands in fee simple. Thereupon a représentative of 
the government was sent to the tribe and entered into an agreement, 
signed by a majority of the adult maie members, entitled "Proposée! 
Plan of Settlement with the Stockbridge and Munsee Tribe of In- 
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dians." Such agreement is now referred to, principally because de- 
fendant daims it to hâve been the basis of the act of June 21, 1906, 
and sucji claim seems conclusively supported by the f act that the fol- 
lowing portion of the proposed agreement is incorporated almost lit- 
eraily in said act, viz. : 

"Provided, towever, that In ail cases where members of sald trlbe hâve 
made sélections whether filed with the business commlttee of said tribe, or 
otherwlse, it shall be obligatory upon such member or members to aecept 
said sélections, not to exceed the acreage pro rated as above, and that in 
ail other cases it shall be optional with such members to aecept such allot- 
ment, or in lieu thereof the sum of two dollars per acre, which sum is here- 
by agreed to be the équivalent of said land." 

We are now brought to the act of June 21, 1906 (34 Stat. pt. 1, p. 
382, c. 3504), entitled: 

"An act making appropriations for the current and contingent expenses of 
the Indian Department, for fulfiUing treaty stipulations with varlous Indian 
tribes, and for other purposes, for the fiscal year ending June 30, 1907." 

"That the members of the Stockbridge and Munsee Tribe of Indians, as 
the same appear upon the officiai roll of said tribe, made in conformity with 
the provisions of the act [March 3, 1893, supra], * » * and their descend- 
ants, who are living and in being on the first day of July, 1904, and who hâve 
not heretofore reeeived patents for land in their oim right, shall, under the 
direction of the Secretary of the Interior, 6e given allotnients of land and 
patents therefor in fee simple, * * • as foUows. ♦ • * 

"That as there is not sufficient land withln the limits of the Stockbridge 
and Munsee reseiTatlon to make the allotments in the quantities above spec- 
ified, ail available land in said réservation shall first be allotted to th» 
heads of familles and single persons residing thereou, until said réservation 
land shall be exhausted, the additional land that may be required to complète 
the allotments to be obtained in the manuer hereinafter specified: Provided, 
that the Secretary of the Interior may make such rules and régulations as 
he may deem necessary to carry eut the requirements of this Act as to making; 
and designating allotments. 

"That it ihall be ohUgatory upon any member of said trihe who lias made 
a sélection of land withvn the réservation, whether filed with the tribal au- 
thorities or otherwîse, to aecept such sélection as an allotment, except that the 
same shaU be allotted in (tuantity not to exceed that hereinbefore authorized: 
Provided, that where suoh sélection does not equal in quantity the allotment 
hereinbefore authorieed, the atlottee may elect to take ovt of the lands ob- 
tained unde>r the provisions of this act the additimml land needed to complète 
his or her quota of land,, or vn lieu thereof shall be entitled to receive the 
conwwted value of said additional land in cash, at the rate of tWo dollars 
•per acre, ont of the moneys hereinafter appropriated.^ 

"That those members of sald tribe who hâve not made sélections withln 
the réservation shall be entitled to the option of either taking an allotment 
under the provisions of this act, or of having the same comniuted in cash, at 
the rate of two dollars per acre, out of the moneys hereinafter appropriated: 
Provided, that the élection of any member to take cash in lieu of land shall 
be made withln sixty days after the date of the approval of this act. 

"That for the purpose of obtainlng the additional land necessary to com- 
plète the allotments herein provided for the Secretary of the Interior is 
hereby authorized and directed to negotlate, through an Indian Insjjector, 
with the Menominee Tribe of Indians of Wiseonsin for the cession and re- 
linquishment to the United States of a portion of the surplus laud of the 
Menominee réservation in said state, or to negotlate with the authorities of 
said State, or with any corporation, flrm, or Individual, for the purchase 
of said additional land: Provided, however, that in no event shall any agiee- 

1 NOTB. — Compare this italicized clause with exoerpt from "Proposed Plan oî Set- 
Uemeut," etc., supra. 
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ment of cession or contract o£ purchase so negotlated stipulate that a snm 
greater than two dollars per acre shall be paid for the land so obtained: And 
provided further, ttiat no snch agreement or contract sliall hâve any force or 
validity vmless the same shall be approved by the Secretary of the Interior ; 
or said Secretary may, in hls discrétion, utillze auch unappropriated public 
lands of the United States as may be requlred to complète the allotments. 

"That certain members of the Stockbridge and Munsee Tribe having made 
sélections of land on tracts patented to the state of Wisconsin under the 
swamp-land acts, and having made valuable improvements thereon, the Secre- 
tary of the Interior is hereby authorized to cause said improvements to be 
appraised by an inspector or spécial agent or Indian agent of his department 
and to pay to the owners, as their interests may appear, the appraised value 
of said improvements, in ail not to exceed the sum of one thousand dollars, 
ont of the moneys hereinafter appropriated. 

"That the sum necessary to carry out the provisions hereof the Secretary 
of the Tréasury is directed to pay out of the Stocltbridge Consolidated fund 
In the Tréasury of the United States, which fund on the thlrty-first of Octo- 
ber, nlneteen hundred and four, amounted to seventy-five thousand nine hun- 
dred and eighty-eight dollars and sixty cents, under the direction and upou 
the warrant of the Secretary of the Interior." 

When this act is read in the light of the treaty, the successive con- 
gressional and executive steps affecting the government's relation to 
this tribe, its opening déclaration, that the enrolled members who hâve 
not heretofore recéived patents "in their own right, shall be given al- 
lotments of land, and patents therefor in fee simple," évinces conclu- 
sively, so it seems to me, the législative purpose to surrender, finally, 
any reserved discretionary power of the government over lands to be 
given to thèse Indians. It must be borne in mind that we are not now 
concerned with the question whether the government intended by 
this act to sever ail its relations with the Indians, or whether the act 
in and of itself is sufficient to free the members of the tribe from 
their status as Indians whomight otherwise be affected by acts per- 
taining to their social welfare, e. g. the liquor statutes and the like; 
but the only question is that respecting the freedom of the several 
Indians who had allotments of land to dispose of their title under the 
treaty and the various législative acts as a fee-simple, unrestricted title. 
This act, while obviously in the interest of those generally designated 
as not having theretofore recéived "patents in their own right," clearly 
recognizes such individuals as of the two subclasses: (1) Those who 
had theretofore recéived allotments but not patents ; (2) those who had 
theretofore recéived neither allotments nor patents. Mary Butler 
Tousey, as one who had selected the tract in question at the time of 
the passage of this act, also became bound by its obligations "upon 
any member of said tribe who has made a sélection of land within the 
réservation, whether filed with the tribal authorities or otherwise to 
accept such sélection as an allotment," etc. Now, by article 3 of the 
treaty of 1856, supra, the discretionary power of withdrawing the 
restriction upon aliénation was vested in the Président; but by article 
11, supra, there was committed to him, apparently, the larger discre- 
tionary power of adopting any policy respecting the management of 
the tribal affairs as in his judgment may be most bénéficiai to advance 
the "welfare and imprOvement of said Indians," or, the article con- 
tinues, "Congress may, hereafter, make such provision by law, as 
expérience shall prove to be necessary." 
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The history of the relations of the govemment to thèse Indians 
subséquent to the treaty, as shown in the successive laws for their 
"relief," certainly indicates the assumption by Congress of the power 
granted by the treaty to be exercised in the alternative, either by the 
Executive or by the Congress. Can it be that thèse successive acts, cul- 
minating in the act of 1906, did not and do net évidence the exercise of 
such power to the exclusion of executive exercise of the same power up- 
on the same subject? Can it be that, while Congress expressly raised 
the restriction on aliénation by obligating those who had made sélections 
to accept them as cdîotments, and mandatorily directed the issuance of 
patents by the Executive department, the Président still retained his 
full discretionary power under the treaty? It is said, by way of 
answering thèse questions, that the language of the act — "shcàl be 
given allotments of land, and patents therefor" — indicates futurity in 
the taking efïect of the act, and that in the intérim the old stipulations 
respecting alienability can consistently remain in force until actually 
surrendered by a delivery of the paper évidence of an absolute title. 
This might be more persuasive than it is, if the history of the policy 
latterly pursued by the govemment, not only toward the Stockbridges, 
but quite generally toward ail tribes, did not indicate that Congress, 
and not the Executive, présumes to speak in the first instance upon 
the matter of lifting thèse restraints. 

Many instances can be cited, either under spécial or gênerai acts 
relating to the Indians, where it appears that a discrétion résides in 
the Président or the Secretary of the Interior to détermine when or 
under what conditions such restraints may be lifted. But it will be 
found that such discrétion was there lodged either by congressional 
enactment or by treaty. The Stockbridge and Munsee Treaty of 1856 
so lodged it in the Président. But, as we bave already observed, Con- 
gress, either by virtue of the alfemative grant of that treaty or by 
virtue of its inhérent power to pass upon it as a question affecting the 
social and political status of Indians, has assumed throughout the past 
50 years, from time to time, to pass upon this very matter, and has 
declared in the acts referred to — and which déclarations hâve been 
treated as mandatory — that certain specified members of the tribe be 
given fee simple patents. However, the language of futurity referred 
to must be considered in connection with the clause imposing upon 
those members who had made sélections, the obligation to accept 
them as allotments. This, in my.judgment, absolutely removed those 
members from the necessity of any further or other considération, 
except that of verifying their sélection to be in conformity with their 
right and issuing a patent therefor. 

It is suggested by the govemment that this provision was binding 
upon such members at the option of the govemment. It seems to me 
that this construction would not only be répugnant to the situation 
with which Congress was endeavoring to deal, but would be singu- 
larly violative, by the govemment, of its treaty obligations. Thèse 
allotments or sélections having been made, as stipulated by the treaty 
they could be made, and having the quality which, by judicial inter- 
prétation of such treaty and congressional acts, they were said to hâve 
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(the Torrey and Paine Cases, supra), we cannot ascribe to Congress 
any intent to do other than to recognize the situation just as it exist- 
cd and to give to each allottce no more and no less than of right he 
was entitled to hâve. Therefore there is included in the proviso a 
clause for cutting down excessive, Hkewise for filling "short," allot- 
ments or sélections. I view the proviso as a plain conûrmatory décla- 
ration, binding both government and the tribe, to adhère to sélections 
theretofore made as a fulfillment of treaty stipulations for allotments ; 
and, instead of being a grant of authority to the executive officers 
charged with supei*vision of thèse allotments, it serves — as to sélec- 
tions made prior to the passage of the act — as a plain limitation on 
both parties. Of course, with respect to those members of the tribe 
who, when the act was passed, had not made sélections, or whose 
sélections were in excess or short of their right, the law gives author- 
ity to proceed; and it will not be contended that a member of the 
tribe who had not made a sélection, had any right in severalty in the 
lands subject to allotment. But it seems clear that the purpose of 
the act was to accomplish — it would seem forthwith, just what bas in 
fact been accomplished — the actual distribution of the tribal lands 
in fee simple, and to finally discharge the subsisting relation of guard- 
ian and ward, in so far, at least, as it involved a restriction upon the 
disposition of lands. 

As heretofore observed, this necessitated, fundamentally, a décla- 
ration, either expressly or by implication, by the branch of the govern- 
ment having the power, that the restriction be removed; and it can- 
not be doubted that Congress not only had the power, but intended to 
and did exercise it in this enactment of 1906. The situation is not 
like that presented when Congress, instead of exercising its own dis- 
cretionary power to remove the restriction, delcgates it to the execu- 
tive officiais, with authority to exercise it by issuing a patent. In 
other words, Congress can, and in many instances does, either direct 
the issuance of patents which upon their face show the restraint im- 
posed and the durâtion thereof, or, in like manner, the issuance of 
allotments with power, thereafter, in the Secretary of the Interior, 
in his discrétion, to issue patents. In the former the restraint lifts 
automatically with the expiration of the time prescribed; in the lat- 
ter, usually by the act of the executive officiai in issuing the patent 
as the évidence of the exercise of his discrétion. But when Congress 
itself assumes to exercise the discrétion, there can be no other way 
of evidencing it than by passing a law directing the issuance of an 
absolute patent. The law itself is the final act of surrender by the 
government of its reserved discretionary power over the land. The 
government had nothing to do, as between itself and the Indians who 
had actually received allotments, except to continue or to release the 
restriction. 'Suppose, for example, the original terms of the treaty 
giving to the Président the power, after 10 years, or generally, the 
right, in his discrétion, to raise the restriction, had been deemed in 
force. Manifestly, he might hâve exercised the power by merely 
issuing a patent to an individual allottee. But if, instead of doing 
so, he had issued a gênerai proclamation declaring that the tribe had 
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advanced sufficiently to entitle the allottees to a discharge of the re- 
strictions against their several lands, can there be any doubt that 
such a proclamation would hâve been the executive act of discharge, 
even though a patent never issued? And would not the patent, when 
issued, grant to the allottees what they owned, plus the discharge 
derived through the executive proclamation? What, if anything, do 
thèse présent allottees acquire under their patents greater than that 
which Congress intended they should hâve the moment the act of 
1906 received executive approval? 

If by the treaty and prior législative acts they had not acquired a 
status as owners, subject only to the restrictions against aliénation, as 
indicated in the Paine and Torrey Cases, if Congress looked upon 
thèse Indians as occupiers, and did not intend by the act of 1906 to 
lift the restraints, then there was no occasion for the passage of the 
act. In other words, if, after its passage, the restraint was still to 
rest on the allotted lands until the Président or the Secretary of the 
Interior, in his discrétion; issued the patent, then the law added nothing 
to the situation. Putting the query last above made in another way: 
Upon the passage of this act of 1906, and when ascertaining the fact 
that Mary Butler Tousey made a sélection in 1899, and therefore was 
an allottee within the express terms of the act, by what authority, 
and for how long could any executive officiai withhold the patent — 
what claim against her righi to the patent could be asserted ? Ballinger 
V. United States ex rel. Frost, 216 U. S. 240, 30 Sup. Ct. 338, 54 
L. Ed. 464. I am satisfied that nothing but the ministerial duty of 
issuing the patent remained to be discharged, and that such patent, no 
matter how long its issue may hâve been delayed, granted the fee as 
of the date of the congressional discharge of the restriction and the 
mandatory direction for patenting, and that the deed from her to 
the défendant conveyed the fee; that, the government control or re- 
served power over the aliénation having been surrendered or exhausted^ 
the patent, though issued and delivered later, in law inures to the 
benefit of the défendant, Anderson, and he must prevail in this suit. 

Considération of the other questions argued by counsel is therefore 
unnecessary. Whether the view expressed in this opinion leads to 
a decree dismissing the bill for want of equity, or for lack of juris- 
diction, is a matter upon which further arguments can be presented 
when the decree is to be entered. 
225 F.— 53 
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IRVINE V. BAKER et al, 

SAMB V. SIMPSON et aL 

(District Court, S. D. New York. July 30, 1915.) 

1. EECEIVERS <S=>210 — POWEES— RiGHT TO SUE. 

Under Ohio statute empowering receivers appolnted by Ohlo courts of 
insolvent corporations to sue in other states to collect stockliolders' liabllî- 
ties assessed agalnst nonresldent stocliholders by the Ohio court, a re- 
ceiver appointed by an Oliio court of an insolvent corporation bas au- 
thority to sue in the fédéral court sitting in a sister state to recover 
assessments against stookholders made by the court of Ohio under the 
Constitution and statutes of Ohio deflning the llability of stockholders. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §§ 417-420; Dec. 
Dlg. <©=j210.] 

2. COBPOBATIONS ®=»261 — ^LlABILITT OF STOCKHOLDEES ^ASSESSMENTS CON- 

CLUSIVENESS. 

Personal notiiication and présence of stockholders are not neeessary as 
far as the conclusiveness of an asssessment of their llability is concemed, 
and apart f rom défenses personal to theni under statutes providing 
methods for the enforcement of the llability, ualess the statute require 
Personal notification and présence, and ordinarily the corpoi-atlon repre- 
sents the stockholders for the purposes of an assessment, and the présence 
of the corporation is the présence of the stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1076-1083, 
2273 ; Dec. Dig. <®=>261.] 

3. COEPORATIONS <®=>259 — InSOLVKNT COKPOBATIONS — LiABILITÏ OF STOCK- 

H0LDEE8 — Actions — Statutes. 

An action begun under Rev. St. Ohlo 1890, § 3260, as amended by Act 
March 22, 1894 (91 Ohlo Laws, p. 88), for the enforcement of an assess- 
ment agalnst stockholders, by service on the corporation which appeared, 
and pending when the section was amended by Act April 16, 1900 (94 
Ohlo Laws, p. 350), changlng the System of enforcing the liability of 
stockholders, and applicable to pending actions, will be deemed to hâve 
been prosecuted under the amendment of 1900, especially where the 
record indicates that the court proceeded under the act of 1900. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ lOSO, 1052- 
1067, 2272 ; Dec. Dig. ®=>259.] 

4. COEPOEATIONS <g=261 — LiABILITT OF STOCKHOLDEES — STATUTOEÏ PeOVI- 

SI0N8. 

Rev. St Ohlo 1890, § 3260, as amended by Act April 16, 1900 (94 Ohlo 
Laws, p. 359), providing for the enforcement of liability of stockholders of 
insolvent corporations and for the ascertainment of the amount of lia- 
bility and the enforcement thereof by the reeeiver of the Insolvent cor- 
poration, seeks to déclare and enforce assessments, and the first may ba 
accomplished by the présence of the insolvent corporation alone, but the 
second can be accomplished only when the stockholder is présent or bas 
been served, and, where a stockholder Is served or appears, the assessment 
as to him may not only be declared, but enforced in the same suit, but 
the failure to properly notify a stockholder in the suit renders it neees- 
sary to sue him in an ancillary suit brought by the reeeiver. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1016-1023, 
1068-1075, 2268-2271; Dec. Dig. <g=261.] 

6. COBPOEATIONS <g=S>264 COUBTS "g^SeS SlATUTES — ApPLICABILITT. 

Act Ohio April 29, 1902 (95 Ohlo Laws, p. 312), providing that an action 
to enforce an assessment against stockholders can only be brought with- 

©sjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In 18 months after the debt or obligation shall become enforccable agalnat 
them, is a statute of limitations whleh Is pleadable by stockholders în 
New York by virtue of Code Civ. Proc. § 390, but the construction placed 
on the act by the highest court of Ohio contrôla. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1084-1098, 
2274 ; Dec. Dig. ©=5264 ; Courts, Cent. Dig. § 951 ; Dec. Dlg. <S=>368.] 

6. Limitation of Actions <S=32 — Insolvbnt Coepobations — Liabilitt of 

Stockholdebs — Enfoecbmknt. 

Under Gen. Code Ohio, §§ 8686, 8687, declaring tbat stockholders of a 
corporation who are holders of stock at a time when its debts and lia- 
bilities are enforceable against them shall be liable equally and ratably 
In addition to thelr stock in an amount equal thereto to the credltors of 
the corporation, and section 8688, declaring that an action on the llablll- 
ty of stockholders under the two preceding sections can only be brought 
wlthin 18 months after the debt or obligations "shall become enforceable 
against stockholders," and section 8695, providing that where a receiver 
is appointed the court may authorize him to prosecute such actions in his 
own name as receiver In other jurisdictions as become necessary to col- 
lect the amount due from stockholders, when constmed together and In 
the light of the history of the législation, limitations to suits by receivers 
In other jurisdictions are governed by the statutes of the states In whlch 
brought 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
4-8; Dec. Dig. ®=32.] 

7. ExEcuTOKS AND Administeatoes ®=437 — Claims — Liabilitt as Stock- 

HOLDEE — PeESENTATION. 

A lower court in Ohio made an assessment against stockholders of an 
Insolvent corporation whlch was set aside in the Court of Appeals, 
whieh made a new assessment in double the amount, and the last assess- 
ment was set aside by the Suprême Court of Ohio and the original assess- 
ment reinstated. After the assessment by the lower court, but pending 
appeal, a demand for payment of the assessment was made against the 
estate of a deceased stockholder, which demand was rejected. Held, 
that the rejection dld not start the running of limitations prescribed by 
Code Civ. Proc. N. ï., § 1822, declaring that suit on a clalm against the 
estate of a décèdent which bas been disputed or rejected by his représenta- 
tive must be brought within six months from date of the dispute or re- 
jection, since the rejection contemplated is one made at a time when 
suit could hâve been instituted immediately after it occurred by the 
claimant, and there could be no suit to collect the assessment until made 
final by the Suprême Court 

[Ed. Note. — For other cases, see Exécutera and Adminlstrators, Cent 
Dig. §§ 1729-1761, 1764 ; Dec. Dig. <S=5437.] 

8. Coepobations <S=244 — Insolvent Coepoeations — Liabilitt dp Stock- 

holders — De3ts and Liabilities Enfoeceable. 

Under Rev. St Ohio 1890, § 3258, as amended by Act Aprll 29, 1902 
(95 Ohio Laws, p. 312), and by Act Aprll 24, 1904 (97 Ohio Laws, p, 390), 
providing that no stockholder who transfers his stock in good falth, if 
made on the books of the company or on the back of the certifleate of 
stock properly wltnessed or tendered for transfer on the books of the 
Company, prior to the time when debts and liabilities are enforceable 
against stockholders, shall be held to pay any portion thereof, the date 
of the insolvency of a corporation, and not the date of final assessment 
against stockholders, détermines when the debts and obligations of the 
corporation become enforceable against stockholders, and any subséquent 
transfer by a stockholder of his stock does not relieve him from liability. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 960-977; 
Dec. Dig. <S=244.] 

a=»For other cases see same lopic & KBY-NUMBBR in aU Key-Nuœbered Dfgests & Indexe* 
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9. CoKPOBATioNs <g=»215 — Insolvbnt Coepobations — LiABiLiTT or Stock- 

HOLDEES. 

The additional liabillty imposed on stockholders by the Constitution 
and laws of Otiio is a secondary and contingent liabillty, and beconaes a 
primary one and enforceable agalnst tbe stockholders on the insolvency o( 
the corporation having assets including unpaid stock subscriptions In- 
sufflcient to satisfy its debts, and the flrst step for the enforcement of 
the additional liabillty Is the proceeding to fix an assessment, and, untll 
an assessment, no enforcement of liabillty Is possible. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 82&-828, 
845-848, 852, 854 ; Dec. Dig. <S=3215.] 

10. Coepobations ®=>261 — Insolvent Coepobations — Liabilitt of Stock- 

HOLDEES — EnFOBCEMENT. 

Nonjurisdictional irregularities in the leyy of assessments agalnst 
stockholders of an Insolvent corporation by the courts of a sister state 
are not available to impair their validity in an action therefor by a re- 
ceiver of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1016-1023, 
1068-1075, 2268-2271; Dec. Dig. <S==>261.] 

At Law. Actions by EUsworth C. Irvine, as receiver of the Colum- 
bus, Hocking Valley & Sandusky Railroad Company, against Fisher 
A. Baker and another, and against John W. Simpson and another. 
Motions of plaintiff and of défendants to direct verdict. Verdict di- 
rected for plaintiff in each case. 

Baldwin & Hutchins and McLaughlin, Russell, Coe & Sprague, ail 
of New York City (R. W. Sprague, Jr., of New York City, of coun- 
sel), for plaintiff. 

John S. Montgomery, of New York City, for défendants Baker and 
others. 

Simpson, Thatcher & Bartlett, of New York City (Thomas M. Day, 
of New York City, of counsel), for défendants Simpson and others. 

GRTJBB, District Judge. Thèse actions were submitted for déci- 
sion together, They are both actions by a receiver, appointed by an 
Ohio court to recover assessments made by that court, in proceedings 
there pending, upon the double liability of the testators under the 
Ohio Constitution and statutes as stockholders in an insolvent corpora- 
tion. 

The right of the receiver to recover is assailed upon thèse grounds : 
(1) The capacity of the plaintiff to maintain the action in a foreîgn 
jurisdiction. (2) Defects in the notice given the testators, or their 
Personal représentatives, of the pendency of the parent suit in Ohio. 
(3) The bar of the Ohio statute of limitations of 18 months. (4) The 
bar of the New York statute of limitations of six months, from the 
date of rejection of the claim by the personal représentatives — this 
ground applies only to the case of Irvine v. Simpson et al. (5) The 
transfer and indorsement of the stock alleged to hâve occurred before 
the debts and the liabilities became enforceable against stockholders — 
this also applies only to the case of Irvine v. Simpson et al. 

[1] First. Conceding that a statutory receiver vested with title, as 
distinguished from a mère receiver in chancery, may maintain an ac- 

^=3For Dtber cases aee aams topic & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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tion for the recovery of property in a court of a jurisdiction other 
than that which appointée! him, the défendants contend that the Ohio 
statu te and the orders of the Ohio court, appoiriting the receiver and 
authorizing him to sue, are singly or together insufficient to vest title 
in the plaintiff or to authorize him to sue in New York. 

The authority of a receiver, appointed by a Minnesota court under 
a statute of that state, to enforce a similar Habihty against nonresident 
stockholders in the states of their domicile, was upheld by the Suprême 
Court in the cases of Bernheimer v. Converse, 206 U. S. 516, 27 Sup. 
et. 755, 51 L. Ed. 1163. and Converse v. Hamilton, 224 U. S. 243, 
i2 Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292. The lan- 
guage of the Ohio statute is not identical with that of the Minnesota 
statute, but it does empower receivers appointed by its courts to sue 
in other states to collect a stockholders' liability, assessed against 
nonresident stockholders by the Ohio court. The vesting of such au- 
thority in the receiver by the statute seems to be ail that is required 
by the authorities. The right of this plaintifï, as receiver, to sue, has 
been sustained in the cases of Irvine v. Putnam (C. C.) 167 Fed. 174; 
Irvine v. Bankard (C. C.) 181 Fed. 206; Irvine v: Putnam (C. C.) 
190 Fed. 321; Irvine v. Elliott (D. C.) 203 Fed. 82; and Blackburn 
V. Irvine, 205 Fed. 217, 123 C, C. A. 405. If there were doubt of the 
plaintiiï's right to sue, it should be resolved in his favor by this court, 
in view of thèse numerous déterminations of the fédéral courts. His 
authority to maintain the suit, under the power conferred upon him 
by the Ohio statute, without référence to the orders of the Ohio court, 
is reasonably clear, in view of the libéral construction in favor of an 
efficient remedy to enforce the statutory or constitutional liability, 
adopted by the Suprême Court in the two cases cited. 

[2] Second. If the proceeding, which resulted in the assessment 
against the défendants, or their testators, was one of which they 
were required to be notified, and which could only proceed, as to 
them, while they were présent in court, it is clear that the défendants 
in neither case were properly notified or personally présent in court 
when the assessment was made. 

It is settledi that the personal notification and présence of the stock- 
holder is not necessary, so far as the conclusiveness of the assessment 
is concerned, and apart from défenses personal to the stockholder, un- 
der statutes providing methods for the enforcement of such liability, 
unless the peculiar character of the statute requires it. Ordinarily 
the corporation represents the stockholders for such purposes, and the 
présence of the corporation is the présence of the stockholder for the 
purpose of the making of the assessment. Spargo v. Converse, 191 
Fed. 823, 112 C. C. A. 337; Hamilton v. Simon (C. C.) 178 Fed. 
130; Goss V. Carter, 156 Fed. 746, 84 C. C. A. 402; Bernheimer v. 
Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 h. Ed. 1163; Converse 
V. Hamilton, 224 U. S. 243, 32 Sup. Ct. 415, 56 L. Ed. 749, Ann. 
Cas. 1913D, 1292; and Selig v. Hamilton, 234 U. S. 652, 34 Sup. Ct. 
926, 58 L. Ed. 1518. 

[3] The défendants contend that the Ohio statute, under which the 
parent suit in Ohio was instituted, was not of a character to admit of 
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a représentation of stockholders by the corporation, and did not even 
require the corporation to be made a party défendant to the suit to 
déclare and enforce the stockholders' liabiHty. When the parent suit 
was commenced in 1899 in Ohio, section 3260, as amended March 
22, 1894 (91 Ohio Laws, p. 88), of the Ohio Revised Statutes, regu- 
lated the procédure for the enforcement of stockholders' liability un- 
der the Ohio laws. It seems to hâve contemplated an action between 
the creditors of the corporation, on the one side, and ail of its stock- 
holders as Personal défendants, upon the other, with no requirement 
that the corporation be a défendant in the suit. The system then in 
force seems to hâve excluded the idea of représentation by the cor- 
poration of its stockholders, and to hâve contemplated the personal 
présence of such stockholders as were sought to be held liable, Non- 
resident stockholders could not, then, be reached either for the pur^^ 
poses of assessment or the enforcement thereof . If this statutory Sys- 
tem had remained in force until the decree in the parent cause, it would 
seem doubtful whether the assessment therein decreed would hâve 
bound stockholders who were not personally served or who did not 
voluntarily appear-in the parent suit. 

The System was changed on April 16, 1900, by the adoption in Ohio 
of an act to amend section 3260. Section 3260, as then amended, 
provided a system of assessing tlie stockholders' liability of Ohio cor- 
porations similar to that adopted in Minnesota in 1899, and which was 
held in the case of Bernheimer v. Converse, 206 U. S. 516, 27 Sup. 
Ct. 755, 51 L. Ed. 1163, and the cases which followed it, to sustain 
an assessment against stockholders not présent or served, upon the 
idea of their représentation by the corporation of which they were 
members. It is clear, if the parent case in Ohio came under the 
amended system at the time the decree was rendered in it, that the de- 
fendants would be concluded by the assessment, though they had no 
notice of the proceeding and did not voluntarily appear in thé parent 
case. They contend that, as the original proceeding was instituted 
under the old system and progressed to a final hearing without amend- 
ment to the pleadings bringing it expressly under the new system, it 
must be construed to hâve been conducted to a conclusion under the 
old System, and not to hâve been binding on the défendants, who were 
not served and did not appear, 

It is to be observed that the third and concluding section of the act 
of April 16, 1900, provided that the act should apply to pending 
actions. The parent suit was then pending in the Franklin county 
court of common pleas. The Columbus, Sandusky & Hocking 
Railroad Company was served and had appeared in each of the pro- 
ceedings which, by consolidation, formed the parent suit, and was a 
party défendant to the consolidated suit. It is true that it took no 
part in any of those sUits, except to object to the service; but its 
failure to act was its own default, and it was charged with what was 
donc within the issues, as were those represented by it. The issues 
from the beginning of the suit included the détermination of the 
amount of the necessary assessment against stockholders. 
. In the case of Converse v. Hîimilton, 224 U. S. 243, 256, 32 Sup. 



lEVINE V. BAKEB 839 

Ct. 415, 418 (56 L. Ed. 749, Ann. Cas. 1913D, 1292), the Suprême 

Court said : 

"While the order Is made conclusive as against a stocUholder, even al- 
though he may not hâve been a party to the suit in which it waa made and 
may not hâve been notified that an assessment was contemplated, thls Is not 
a tenable objection, for the order is not in the nature of a personal judgment 
against the stockholder and as to him is amply sustalned by the présence In 
that suit of the corporation; considering his relation to it and his contractual 
obligation In respect of its debts." 

Prior to the amendatory act of April 16, 1900 (94 Ohio Laws, p. 
359), it may be that the corporation did not and could not hâve repre- 
sented its stockholders in the matter of the assessment of their liability. 
After the enactment of the amendatory act, it could, and legally did, 
by its mère présence in this suit, so represent them, since that act 
applied to pending actions. Nor would a change in the pleadings 
seem to be necessary to that end. The changed status of the corpo- 
ration in the suit, after the amendment of section 3260, was not a; 
matter to be accomplished by pleading, but was accomplished by the 
statute itself. By virtue of the terms of that act and its applicability 
to pending actions, the corporation, then — if it did not before — ^began 
to represent its stockholders for the purpose of the assessment. 

That the Ohio court proceeded under the amended act, after its 
passage, is made clear by the fact that it appointed a receiver and 
sought to bring into the case as parties défendant, by publication, non- 
resident stockholders, for the doing of which there was no authority 
under the original section 3260. It is true that the corporation, 
though proceeded against f rom the start, was neither before nor after 
the amended statute proceeded against alone. The proceeding was 
against it and its stockholders, both résident and nonresident. It had 
a double aspect and a dual purpose. So far as its purpose was to 
déclare the assessment, the présence of the corporation alone sufficed. 
So far as its purpose was to enforce the assessment, when declared, 
against each individual stockholder, whether résident or nonresident, 
it was necessary that the stockholders not only be made codefendants 
with the corporation, but that they be personally served with process 
or voluntarily appear in the case. It was possible that the nonresident 
stockholders might voluntarily appear in response to the published' 
notice. In view of the second object to be attained by the parent suit, 
it cannot be said that the method of procédure adopted against the 
individual stockholders in the parent suit indicated that the new Sys- 
tem, contained in the act of April 16, 1900, and applicable to the pend- 
ing suit, was not adopted by the Ohio court in its conduct of the cause. 
To make the remedy effectuai, the record will be construed as having 
followed the new remedy, if it can be reasonably donc. 

In the case of Bernheimer v. Converse, 206 U. S. 516, 531, 27 Sup. 
Ct. 755, 760 (51 L. Ed. 1163) the Suprême Court said of the Minnesota 
act of similar nature: 

"It Is obvlously an act intended to make effectuai the liability which Is In- 
curred by stockholders under the Constitution oî the state, and it ought not 
to be rendered nugatory unless substantial objection exista against its en- 
forcement." 
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The record in the parent suit has been construcd by fédéral courts 
as having been conducted under the amendatory act, which made the 
Personal service or yohtntary appearance of the stockholder unneces- 
sary and made the corporation their représentative as far as the assess- 
ment vvas concerned. This settled construction should be now de- 
parted from, in this court, only for good reason. The cases of Irvine 
V. Putnam (C. C.) 167 Fed. 174, Irvine v. Putnam (C. C.) 190 Fed. 
321, and Irvine v. ElHott (D. C.) 203 Fed. 82, ail expresslyheld that 
the corporation représentée its stockholders in the parent suit in Ohio 
and that personal service or voluntary appearance was for that rea- 
son unnecessary. The cases of Irvine v. Bankard (C. C.) 181 Fed. 206, 
Irvine v. Church & Co. (Eastern District of New York) 2271 Fed. 252, 
and Blackbum v. Irvine, 205 Fed. 217, 123 C. C. A. 405, by sustaining 
the assessment, impliedly so held. The overruling of the demurrer 
in the case at bar also is inconsistent with défendants' contention in 
this respect. 

[4] The défendants distinguish the Ohio statute, which directs the 
giving of notice to nonresident stockholders, from the Minnesota act, 
which it is claimed does not require the giving of notice, and so seek 
to distinguish the cases decided by the Suprême Court under the Min- 
nesota act from those arising under the Ohio act. The distinction 
sought to be drawn fails for thèse reasons. The Minnesota act does 
dinsct the giving of such notice of the hearing as the court in its dis- 
crétion may designate. The Minnesota court in the Minnesota cases 
did direct the giving of notice of the hearing to stockholders, who 
lived out of the state. The direction of the Ohio statute was there- 
fore no more imperative than that of the Minnesota statute, re-enforc- 
ed by the decree of the Minnesota court directing notice to be given. 
The Suprême Court sustained the assessment of the Minnesota court 
because it held that the stockholders were represented by the corpora- 
tion and that the matter of notice, whether required or not, was there- 
fore of no conséquence to the validity of the assessment. It is quite 
clear, if the Ohio statute sufiîces to make the corporation the repré- 
sentative of its stockholders for the purpose of making the assessment, 
then ail stockholders are in court for that purpose, without notice, 
service, or appearance, and the want of proper notice to nonresidents 
cannot be material upon the validity of the assessment decree. The 
Ohio statute has a dual purpose. It seeks (1) to déclare and (2) to 
cnforce the assessment. The first purpose may be amply accomplished 
in the absence of the stockholder, if the corporation be présent. The 
second purpose can be accomplished only when the stockholder is 
présent or has been served. The Ohio statute requires personal serv- 
ice on résident stockholders and notice by publication to nonresident 
stockholders for the purpose of accomplishing the second — not the 
first — of the two objects. If a stockholder is served or appears, the 
assessment, as to him, may not only be declared, but enforced, in the 
parent suit. The failure to serve or notify a stockholder does not 
aiïect the right of the court to déclare the assessment, but only its 
right to proceed to coUect the assessment when declared in the parent 
suit against such stockholder. The failure to personally notify the de- 
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fendants in the parent suit made it necessary, in order to collect the 
assessment, to sue them in the ancillary suits brought by the receiver 
in New York, but did not affect the validity of the assessment decree, 
even as to them. Inasmuch as no notice was essential to the validity 
of the assessment in the parent suit, the défendant corporation repre- 
senting its stockholders in that behalf, and, its présence sufficing to the 
court's jurisdiction to assess its stockholders, no irregularity or in- 
sufficiency in the notice actually given in either of the cases submitted 
for décision can avail to avoid the judgment declaring the assessment. 

[5] Third. The 18 months' statute of limitations of Ohio, in con- 
nection with section 390a of the Civil Code of New York, is pleaded 
in the suits by the receiver to enforce the assessment in New York. 
The défendants rely upon the décision of the Court of Appeals in 
New York in the case of Shipman v. Treadwell, 208 N. Y. 404, 102 
N. E. 634. The plaintiff relies upon the case of Blackbum v. Irvine, 
205 Fed. 217, 123 C. C. A. 405, decided by the Circuit Court of Appeals 
for the Third Circuit, and the unreported case of. Irvine v. McCoy, 
decided by the common pleas court of Franklin county, Ohio, aiifirmed 
by the Ohio Court of Appeals, and intermediate appellate court, from 
whose judgment of affirmance a writ of certiorari was denied by the 
Suprême Court of Ohio. 

The question for décision is whether the Ohio act of April 29, 1902 
(95 -Ohio Laws, p. 312), which provides that "an action upon the lia- 
bility of stockholders can only be brought within eighteen months aft- 
er the debt or obligation shall become enforceable against stockhold- 
ers," applies to an action brought by a receiver to enforce an assess- 
ment against an individual nonresident stockholder, or only to the 
parent suit in which the assessment is declared. If it were held to 
apply to the initial suit, generally, it could not apply to the parent 
suit in this case, since the Ohio act was not passed till after the parent 
suit was instituted, and no time would hâve been allowed for the 
bringing of the suit within the 18 months ; that period having already 
elapsed before the statute was enacted. 

It seems to be established that the statute of Ohio is a statute of 
limitations which is pleadable in New York by virtue of the cited 
section of the New York Civil Code. Being an Ohio statute, the ben- 
efit of which merely is allowed persons sued in New York by the law 
of New York, it would be adopted into New York with the construc- 
tion placed upon it in Ohio by its court of last resort, if it there had a 
settled construction. The Suprême Court of Ohio bas passed upon 
the question only by denying the application for a writ of certiorari 
to the Court of Appeals from a judgment of that court, affirming a 
judgment of the common pleas court of Ohio, holding that the 18 
months' statute did not apply to an ancillary suit by a receiver. The 
cases of Shipman v. Treadwell, supra, and Blackburn v. Irvine, supra, 
were cited in the Court of Appeals opinion on affirmance, and the con- 
flict between thèse cases was relied upon in applying for the certiorari. 
The New York case was decided before the Ohio case, and the New 
York court did not hâve that case before it when it decided the case 
of Shipman v. Treadwell, supra. As a matter of authority, in view 
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of the fact that the statute is a local statute of Ohio, it seems that 
the Ohio case and the case of Blackbum v. Irvine, supra, expressing 
the view of a fédéral appellate court, should be followed, rather than 
the New York case. 

[6] The act itself provides (section 325 8a) that: 

"An action upon tlie liabillty of stockholders can only be bronght withia 
eighteen montbs after tlie debt or obligation sball become enforeeable agalnst 
stockholders." 

If the words "shall become enforeeable against stockholders" refer 
to the time of the déclaration of an assessment, the limitation could, 
of course, apply only to the action by a receiver to enforce the assess- 
ment. Section 3258, as amended April 29, 1902, provides that: 

"The stockholders of a corporation who are the holders of Its shares at a 
time vvhen its debts or Uabilities are enforeeable against them, shall be 
deemed and held liable," etc. 

The same words "enforeeable against them" are used in section 3258 
in declaring the liability and in section 3258a in prescribing the limi- 
tation, and in the same act. They were doubtless used in the same 
sensé and are to be so construed. In section 3258, declaring the stock- 
holders' liability, thèse words must refer to the time when the cor- 
poration becomes insolvent and unable to satisfy its creditors except by 
resort to the additional liability of its stockholders. If the words, as 
used in section 3258, be construed to refer to the date of the assess- 
ment, the statute would be useless, since stockholders would transfer 
their shares before the déclaration of the assessment by the court 
and so escape liability on them. If the words are not to be given this 
significance in section 3258, they should not be given a like meaning 
when used in section 3258a. If they there mean the date of declared 
corporate insolvency, rather than the date of actual assessment, the 
limitation must be held to apply only to the parent suit, since the an- 
ciîlary suit cannot be brought until after the final assessment, and the 
interval between declared insolvency and the date of the final assess- 
ment would itself likely exceed a period of 18 months, though the parent 
suit were properly brought and diligently prosecuted. 

The amendatory act of April 29, 1902, relates only to the déclaration 
of the stockholders' liability, and not to any method for its enforce- 
ment. It contains no provision for the appointment of a receiver or 
authorization of suits by a receiver in foreign or domestic jurisdic- 
tions. The Legislature's attention was then fixed only upon the gênerai 
iiability of the stockholder, and the limitation should be held to ap- 
ply to the gênerai liability, rather than to a spécifie remedy against 
stockholders not served or appearing in the parent suit. The subject- 
matter of the amendatory act did not relate to ancillary suits by receiv- 
ers at ail. 

Section 3258 was re-enacted and amended on April 25, 1904 (97 Ohio 
Laws, p. 390), together with section 3258a. In the latter the words 
"under the last preceding section" were inserted, referring to section 
3258, which provides only for the gênerai liability of ail stockholders, 
as it did originally. Section 3258a, was codified in the General Code of 
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Ohio of 1910 as section 8688. It contained the words "under the two 
next preceding sections." Section 3258 had been divided into two sec- 
tions, numbered 8686 and 8687. The répétition of this language indi- 
cated the purpose of the Législature to apply the limitation prescribed 
by section 8688 to the hability declared by sections 8686 and 8687, as be- 
fore. Section 8695, following section 8688, is the first section of the 
revision that refers to the authority of a receiver to sue to collect the 
amount found due from a stockholder. The arrangement of the sec- 
tions and the comparative positions of sections 8686 and 8687 with 
8688, on the one hand, and with section 8695, on the other, show that 
the limitation contained in section 8688 related to the gênerai Hability 
as declared in sections 8686 and 8687, rather than to the spécifie and 
partial remedy provided by section 8695. The Législature was con- 
tent to leave the matter of the period of limitation in suits brought by 
receivers in other jurisdictions to the local applicable statutes of the 
States in which the suits were brought. In re-enacting the double Ha- 
bility as to past transactions, which had been abolished as to future 
transactions by the constitutional amendment of November, 1903, the 
Législature, following the poHcy of the state indicated by the constitu- 
tional amendment, not being able to affect the right, placed severe re^ 
strictions upon the remedy as to the time within which it was to be 
exercised. 

[7] Fourth. Reliance is placed by the défendants in the case of 
Irvine v. Simpson et al., upon section 1822, New York Code of Civil 
Procédure, which provides that suit upon a claim against the estate 
of a décèdent, which has been disputed or rejected by an executor or 
administrator, must be brought within six months from the date of 
such dispute or rejection. This défense is based on correspondence 
between the receiver and the firm of Simpson, Thatcher & Bartlett, 
attached to the stipulation. This correspondence occurred in the year 
1908, after the assessment had been declared in the Franklin common 
pleas court and set aside in the circuit court and a new assessment 
in double the amount then declared. This last assessment was set 
aside by the Suprême Court of Ohio and the original assessment de- 
clared by the common pleas court reinstated on May 11, 1909. The 
claim presented to the executors and said to hâve been rejected was 
based on the 50 per cent, assessment of the circuit court of Franklin 
county. 

It may admit of doubt whether the correspondence shows a rejec- 
tion of the claim presented by the receiver. There is also a question 
raised as to whether the 50 per cent, assessment, and the 25 per cent, 
assessment constituted one and the same claim, so that the rejection of 
the former would be the rejection of the latter. At the time of the 
présentation in 1908 and of the alleged rejection, there was no final 
assessment in any amount existent. The case was pending on appeal 
to the Suprême Court, which afterwards set aside the 50 per cent, as- 
sessment made by the circuit court, and confirmed the 25 per cent. 
assessment of the common pleas court. This was in May, 1909, and 
prior to this there was no final assessment. It is conceded that no 
suit to collect the assessment could hâve been instituted until the as- 
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sessment was made final by the Suprême Court of Ohio, which was 
May 11, 1909. Any présentation of the claim until that time would 
hâve been prématuré, and no rejection by the executors before that 
time could hâve set the six months' statute of limitations in opération. 
No suit could hâve been instituted prior to May 11, 1909, on the assess- 
ment. The statute of limitations would not begin to run at a time when 
no suit could hâve been brought to enforce the assessment. The re- 
jection contemplated by section 1822, New York Code of Civil Procé- 
dure, is one made at a time when suit could hâve been instituted, im- 
mediately after it occurred, by the claimant. Otherwise, the six 
months' period after the claim was rejected might elapse before the 
claimant was in a légal position to sue on the assessment. The com- 
mencement of the running of the statute cannot antedate the right 
to sue. A rejection of a kind to put the statute in opération must be 
one that would authorize the immédiate bringing of a suit. Such a 
rejection in this case could not hâve occurred earlier than May 11, 
1909, when a final assessment on which suit could be brought first 
came into existence. The only rejection relied upon, however, oc- 
curred prior to that date, and was, for that reason, insufficient to put 
the six months' statute in opération. 

[8] Fifth. The défendants Simpson and Thatcher also rely on a 
transfer of the stock owned by their testator made by them on Febru- 
ary 21, 1905, to R. M. Smythe, and the acts of the General Assembly 
of Ohio amending section 3258 of the Revised Statutes of Ohio, enact- 
ed April 29, 1902, and April 24, 1904, respectively. Thèse acts con- 
tain this provision: 

"And no stockholder, who shall transfer his stock In good faith, and such 
transfer is made on the bocks of the Company or on the back of the certificate 
of stock, properly witnessed or tendered for transfer on the books of the 
Company, prior to the time when such debts and Uablllties are so enf orceable, 
shall be held to pay any portion thereof." 

The question in this case is whether the debts and liabilities had be- 
come enforceable as against stockholders before February 21, 1905, the 
date of the transfer by the executors of Moore of the stock owned 
by tbeir testator. If the debts of the corporation first became en- 
forceable against the stockholders when the assessment was declared, 
either in the lower court or in the Suprême Court, the transfer was 
in time to bring the case within the exemption of the statute. If, how- 
ever, the debts and liabilities of the corporation became enforceable 
against stockholders upon the insolvency of the corporation, in such 
sensé as that resort, to the stockholders' additional liability was neces- 
sary to satisfy corporate debts, then the transfer occurred after the 
debts and liabilities of the corporation became enforceable against 
stockholders. Insolvency of the corporation in the sensé necessary had 
occurred as early as June 2, 1897, when the foreclosure proceedings 
were instituted in the Ohio court and a receiver appointed in them. 
The question dépends upon the meaning to be given the words "when 
such debts and liabilities are so enforceable," in the acts of 1902 and 
1904, amending section 3258 of the Ohio Revised Statutes. Thèse 
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words in the proviso evidently refer back to the same words where 
they first occur in the respective acts. 

[9] The additional Hability of stockholders, which was created by 
the Constitution and laws of Ohio, was a secondary and contingent 
habihty. It became a primary one and enf orceable against stockhold- 
ers upon the insolvency of the corporation, having assets, including 
unpaid stock subscriptions, insufficient to satisfy its debts. The first 
step, looking to the enforcement of the additional Hability of stock- 
holders under the Ohio law, is the proceeding to fix the assessment. 
The fixing of the assessment is by its nature a step to enf orce the Ha- 
bility. It is as essential to that end as are the subséquent proceedings 
to coUect the assessment, when fixed. Until the amount of the Ha- 
bility of each stockholder is determined by the assessment, no en- 
forcement of collection is possible. The parent suit in Ohio had two 
purposes: First, as to ail stockholders, the détermination of their 
Habihty and its amount by an assessment; and, second, as to stock- 
holders personally served or voluntarily appearing, the collection of 
the amount due f rom them, as fixed by the assessment. Against stock- 
holders not served or appearing, the second step for the enforcement 
of the Hability could not be taken in the parent suit. The stockholder 
is not concluded as to certain personal défenses by a decree obtained 
in his absence and without service. As to such défenses he is not 
represented by the présence of the corporation in the proceeding. For 
this reason, the amended statutory System provided for a receiver 
and empowered the receiver to bring suit against stockholders, who 
Mrere not served and had not appeared in the parent suit, in the juris- 
diction of their respective domiciles where service could be obtained. 
Thèse ancillary suits constituted the second step to enforce the Ha- 
bility in case of stockholders not so reached in the parent suit. 

While it is true that actual collection of the Hability in the parent 
suit could not be had, nor suits for that purpose be instituted by the 
receiver, until after a final assessment was had, and that the statute 
of limitations as against such independent suits would not begin to 
run until the suit could be legally commenced, which would be only 
after the date the assessment was made final, yet it does not foUow 
that the Hability against the stockholders first became enforceable at 
the date of the final assessment. If the fixing of the assessment is 
but a step towards the enforcement of the Hability, then the Hability 
must hâve become enforceable before the assessment was fixed. If 
it became enforceable before the final assessment, then it must hâve 
become enforceable at the time the debts and liabilities ceased to be 
secondary obligations of the stockholders and became their primary 
obligations, and this was the date of the insolvency of the corpora- 
tion. So long as the Hability continued a contingent one, it was not 
an enforceable one. When it ceased to be contingent and became 
fixed and absolute against stockholders, it immediately became en- 
forceable against them, subject to future liquidation as to amount by 
assessment. The necessity for liquidating the amount before it could 
be coUected f rom the stockholder did not postpone the time when the 
Hability became enforceable, but only made necessary a preliminary 
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step bef ore its collection was possible ; and this preliminary step was 
itself taken for the purpose of enforcing the liability. 

The words "after the debt or obligation (or liability) shall become 
enforceable against stockholders" are used several times in the acts 
of 1902 and 1904, and should be construed the same way in each in- 
stance. Tbe more reasonable construction in each instance would seem 
to be to give to thèse words the meaning hère attributed to them, i. e.. 
the time when the debts and obligations of the corporation became 
the primary and fixed liabilities of the stockholders, rather than the 
time of the fixing of the amount of such liability of each stockholder. 
Adopting this construction, the date of insolvency, and not the date 
of final assessment, would détermine when the debts and obligations 
of the corporation became enforceable against the stockholders of 
the corporation. At the date of the declared and confessed insolvency 
of the corporation, June 2, 1897, no transfer of the shares owned by 
défendants' testator had been made by the testator or by his personal 
représentatives. 

[10] Other criticisms cf the assessment are relied upon in the 
mémorandum of défendants, but they constitute only nonjurisdictional 
irregularities, which cannot avail to impair the validity of the assess- 
ment upon this collatéral attack, and need not be further considered. 
Irvine v. Elliott (D. C.) 203 Fed. 82; Bernheimer v. Converse, 206 
U. S. 516, 27 Sup. et. 755, 51 L. Ed. 1163. 

The plaintiiï is entitled to a judgment in each case for the agreed 
amount, and a verdict therefor is directed. 



UNITED STATES r. SIXTY BARRELS OF WINE. 

(District Court, "W. D. Missouri. September 16, 1915.) 

No. 4146. 

1. Food ig=24 — Food and Dbuob Aot — Misbbandino Wine — Burden oi" 

Phoof. 

In the govemment's llbel, charging mlsbranding of wlne under Food 
and Drugs Act June 30, 1906, a 3915, 34 Stat. 768 (Comp. St. 1913, §§ 
8717-8728), it must establisli by a falr prépondérance of the évidence 
that the content of the libeled barrels was not "Ohio Claret Wlne," as 
labeled, within the law and the définition of the Food Department, accept- 
ed by the claimant, and also that the contents of the barrels was a pom- 
ace wine, as chargea, outrlght, or that a pomace wiae was substituted In 
whole or In part for "Ohio Claret Wine." 

[Ed. Note. — For other cases, see Food, Cent Dlg. § 17; Dec. Dig. <g=s>24.] 

2. Food <S=»15 — Food and Dauas Act — "Pomace Wine." 

A "pomace wine," under the Food and Drugs Act, within Ohio and 
Missouri, is any product made by the addition of water and sugar to the 
pomace of grapes from which the julce bas been partially expressed, and 
by fermenting the mixture untll a fermented beverage is produced. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 14 ; Dea Dlg. <S=5»15.] 

8. Evidence <g=588 — Contbadxction bt Phtsical Faots. 

Where the testimony of a witness is positively contradicted by the 
physical facts, nelther court nor jury can be allowed to crédit It 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 2437; Dec. 
Dlg. <Ê=>588.] 

fiisaFor other cases see saura toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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4. Food <©=324 — Misbranding — Sufficiency of Evidence. 

In the govemiaaent's libel agalnst 60 barrels of wine, charging mis- 
branding, évidence held sufflcient to show that they contained pomace 
wine, instead of claret, as labeled. 
[Ed. Note.— For otber cases, see Food, Cent. Dig. § 17 ; Dec. Dlg. <g=»24.] 

Libel for Misbranding and Adultefration under Food and Drugs Act. 

Libel by the United States against Sixty Barrels of Wine, charging 
misbranding of wine, claimed by the Engles & Krudwig Wine Com- 
pany. Decree for the United States. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. 
Thomas E. Lannen, of Chicago, 111., and Scarritt, Scarritt, Jones & 
Miller, of Kansas City, Mo., for claimant. 

VAN VALKENBURGH, District Judge. Succinctly stated, the 
libel of the government charges that the wine in question was mis- 
branded, in that the brands and labels on the barrels represented and 
stated the contents thereof to be "Ohio Claret Wine," when, in truth 
and in f act, it was not Ohio Claret Wine, but was a pomace wine, either: 
in whole or in part, by substitution or otherwise. The défense is that 
the wine is Ohio Claret Wine, and dénies that said barrels contained 
pomace wine, or that pomace wine has been substituted, in whole or 
in part, for claret wine in said barrels, or any of them. Claimant fur- 
ther asserts that said wine was made from red grapes, that a sugar 
solution was added, and also a small amount of artificial coloring, ail 
in conformity to Food Inspection Décision 120 of the United States 
Department of Agriculture. Both the government and the claimant 
rely upon said Décision 120 in connection with the gênerai provisions 
of the act in support of their variant contentions. 

[ 1 ] A great amount of testimony, expert and otherwàse, was taken 
at the hearing. The issue framed is, however, not a complex one. It 
is incumbent upon the government to establish, by a f air prépondérance 
of the évidence, to the satisfaction of the court: First, that the 
content of the barrels libeled was not Ohio Claret Wine, within the 
purview of the law, and of the définition established by the Food De- 
partment, and accepted and invoked by the claimant; second, that 
the content oî said barrels was a pomace wine outright, or that a 
pomace wine had been substituted, in whole or in part, for Ohio Claret 
Wine. It will be readily seen, therefore, that the détermination of tho 
controversy must dépend upon what the court finds the article to be, 
and it is to the solution of this disputed question that the évidence is 
directed. It follows that it is necessary, first, to détermine what a 
legitimate claret wine must be ; second, what the content of thèse bar- 
rels has been shown to be. Great prolixity of statement on the part 
of witnesses, and the technical character of the expert chemical testi- 
mony introduced, renders impracticable an extended analysis, in this 
mémorandum, of the évidence produced at the trial. It will be suffi- 
cient if the court adverts with sufficient exactness to the essentials dis- 
closed which control the conclusions reached. 

Décision No. 120, above referred to, permits the addition of a 

<S=3For otber cases eee same toplc & KET-NUMBER lu ail Ke7-Numbered Bigests & Indazes 
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sugar solution to grape must before fermentation. If the resulting 
product by complète fermentation of the must under proper cellar 
treatment does not contain less than 5 parts per 1,000 acid and not 
more than 13 per cent, of alcohol after complète fermentation, tliat 
product may be labeled "Ohio Wine," qualified by the name of the 
particular kind or type to which >it belongs. Respecting pomace wine, 
said Décision No. 120 has this to say: 

"The product made In Ohlo and Missouri by the addition of water and 
sugar to the pomace of grapes from whlch the julce has been partially ex- 
pressed, and by fermentlng the mixture untll a fermented beverage is pro- 
dueed, may be labeled as 'Ohlo Pomace Wine' or 'Missouri Pomace Wine' as 
the case mày be. If a sugar solution be added to such products for the pur- 
pose of svveetenlng after fermentation they should be characterlzed as 'Sweet 
Pomace Wines.' The addition to such products of any artiflclal coloring mat- 
ter or sweetening or preservatlve other than sugar must be declared plalnly 
on the label to render such products free from exception under the Food 
and Drugs Act." 

We hâve, then, comprehended within the same décision the défini- 
tion of Ohio Claret Wine and of Ohio Pomace Wine, which must 
govern this discussion, and to which, in fact, both parties appeal for 
justification. It will be noted that the permission to add artificial color- 
ing matter is necessarily confined, by construction and context, to pom- 
ace wine. It appears, in view of the earlier clauses of the décision, 
to wit: 

"It bas been decided after a careful revlew that the previous announce- 
ment Is correct, and that the tenn 'wine' without further characterization 
must be restiicted to products made from untreated must without other ad- 
dition or abstraction than that which may occur in the usual cellar treatment 
for clarifylng and aging," 

— that, with the exception of the addition of the sugar solution there- 
after expressly permitted, ail other additions and abstractions are ex- 
cluded. Claret wine made frorh the entire content of the grape is con- 
ceived to require no addition of artificial coloring. Pomace wine made 
from the impoverished content remaining after the partial expression 
of the juice requires such coloring to render it merchantable, and to 
such the use of harmless coloring matter is restricted. No oiîense 
is charged because of the addition of the coloring matter, if the prod- 
uct should beheld to be a claret wine; but this state of the law 
is pertinent as bearing upon the identity of this product. It is a mat- 
ter to be considered by the court whether parties familiar with the 
law would be presumed to add coloring matter to a product from which, 
by the terms of the act, it is, atleast inferentially, excluded, and wheth- 
er they would not, in like manner, be presumed to add coloring to a 
product for which it is expressly permitted. 

[2] A pomace wine, then, under this act and within the designated 
territory, is any product made by the addition of water and sugar to 
the pomace of grapes from which the juice has theretofore been par- 
tially expressed and by fermenting the mixture until a fermented bev- 
erage is produced. Under this définition it is immaterial to what ex- 
tent the juice has been partially expressed— whether to a limîted de- 
gree or almost entirely. The resulting product, made in other respects. 
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as it is contended and admitted that this article was made, would be a 
pomace wine, and if such a situation is established by the évidence, 
then the charge in the libel is sustained, as also if a product thus f all- 
ing within the définition of pomace wine has been added to or sub- 
stituted for an unimpeachable Ohio Claret Wine. 

[3, 4] It is necessary, as well as désirable, then, at the outset, to 
détermine, if possible, some characteristic of Ohio Claret Wine which 
stamps and identifies it as the legitimate product, and the absence of 
which condemns the product as spurious in the eye of the law. The 
government, in this case, takes the positive ground that that essential 
characteristic is total tartaric acid, whether free or in the form of 
cream of tartar, or both ; that in the finished wine, made in accordance 
with law, that constituent must not fall below a minimum fixed as 
.2 per mille. If it is found in appreciably less quantity than that, its 
absence indicates that a part of the total grape content has been with- 
drawn. In other words, that the product has been made f rom a pomace 
of grapes from which the juice containing the missing percentage of 
this characteristic acid has been partially expressed. This contention 
is, of course, combatted by the claimant. 

The so-called wine under discussion was made by the claimant Com- 
pany at Sandusky, Ohio, from red grapes alleged to hâve been of 
Concord and Ives varieties in about equal proportions. Thèse grapes 
were said to be not quite up to the standard, in that they were a little 
light in color, with a few berries, on some of the bunches, evidencing 
a slight effect of bail. They were, however, of fâir quality and were 
up to the standard in that particular district for that year. They were 
delivered at the winery in the early part of Octôber, 1912, and were 
treated and are alleged to bave been made into wine that fall. About 
one year thereafter, to wit, October 13, 1913, claimant shipped 60 
barrels of this product to Antonio Basile & Co., Italian wine mer- 
chants, located in the north part of Kansas City, Mo. It was sold for 
32 cents per gallon, being 5 or 51/2 cents less than the average price 
of Ohio Claret Wine at that time, and 4 cents more than the average 
price of pomace wine. This shipment was received in Kansas City 
10 days thereafter, and, before storage by the purchaser, a food and 
drug inspector drew from one of the barrels four full quart bottles. 
Thèse bottles were securely corked and the seal of the Bureau of 
Chemistry placed thereon. An analysis was made of two parts of this 
sample by Mr. Ëngel, a chemist of the Bureau of Chemistry, on the 
23d day of November, 1913. This analysis resulted, December 2, 1913, 
in the seizure upon which this libel is based. This chemist, Engel, 
was not at the trial, and after some debate between counsel his analysis 
was not introduced in évidence. However, on January 27, 1914. an- 
other chemist of the Department, named Hartman, analyzed one of 
the four bottles thus taken. He testifies that this bottle was full, well 
corked, and in good condition when his analysis was made. The sam- 
ples taken had been carefully packed and forwarded by express to 
the Bureau of Chemistry of the United States Department of Agri- 
culture at Washington. One of thèse bottles was, in like manner, de- 
livered to the claimant company, and by it transmitted to its chemist, 
Robinson. Dr. Robinson also made his analysis thereof on April 2, 
225 P.— 54 
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1914. He testifies that this bottle, when he received it, had leaked, 
and that, f rom the condition of the cork, air had been admitted. The 
bottle itself, when produced, bore évidences of this condition. 

The final resuit of the testimony was that Dr. Hartman's analysis 
is, and is substantially conceded to be, correct. Dr. Robinson, on be- 
half of claimant, stated that he had no reason to criticize it; that such 
différences as existed between it and his own, aside from those due 
to the usual différences in computation by différent analysts, would 
be naturally accounted for by what might be presumed to be the dif- 
férence in condition of the bottles when received by the respective 
chemists. So that we may start with the presumption that the analysis 
made by Dr. Hartman, on behalf of the govemment, was substan- 
tially correct. This analysis showed that the product contained a total 
acidity of .649 and total tartaric acid of .05. It will be, noted that the 
total tartaric acid was but one-fourth of the amount fixed by the gov- 
ernment as the necessary minimum of a true wine product. The total 
acid agrées substantially with that testified by the claimant as having 
been shown at the winery by acidimeter test. The wine lef t Sandusky 
presumably properly prepared for transportation by experienced deal- 
ers. The railroad company presumably handled it in accordance with 
approved methods. Thèse presumptions stand uncontradicted in the 
record. But ten days had elapsed between the date of this shipment 
and that on which the analysts' samples were taken. It may fairly 
be assumed that on the latter date it was in substantially the same 
condition as when it started; and the analysis, as respects the total 
acid content, confirms this presumption. Of that total acid content, 
but .05 was tartaric acid in any form. The govemment regards this 
as determinative of the controversy. The défense minimizes its im- 
portance. 

Ail of the chemists finally agrée, substantially, that tartaric acid is 
the characteristic acid of the grape. It is that which distinguishes it 
from other fruits. This fruit alone contains this type of acid in 
marked degree. It is the prédominant and identifying acid of the 
grape. Dr. Alwood, on behalf of the govemment, states that tartaric 
acid in no less percentage than .2 must be foimd in any authentic Ohio 
Claret Wine. Dr. Robinson says that the présence of tartaric acid in 
any fixed amount is no test of purity. The expérience and qualifica- 
tions of Dr. Alwood are fully set forth in the record and will not be 
repeated hère. It may be sufficient to say that he has been for many 
years attached to the Bureau of Chemistry; that he is an expert in 
viniculture of international réputation; that he has spent approxi- 
mately seven years at the head of the govemment's expérimental 
station for the express purpose, among other things, of determining 
the exact characteristics of authentic wines, particularly in the San- 
dusky, Ohio, district. This service had no commercial object in view. 
The purpose was to establish, by unimpeachable expérimentation, the 
exact qualities and characteristics of true wines such as the Food and 
Drug Department has to deal with. He has made a vast number of 
experiments under conditions calculated to produce exact and practi- 
cal results. From thèse he states with great positiveness that no true 
Ohio Claret Wine can possibly contain less than .2 of tartaric acid. 



UNITED STATES V. SIXTT BAREELS OF WINB 851 

even when aged to the extent of three years and und,&r exacting filtra- 
tion; that in the vvines he has made he has never found it so low as 
that, but usually about .3, and even as high as .5 ; that in no condi- 
tion, hère shown to exist, or which we are justified in assuming in 
connection with this discussion, can that tartaric acid disappear to any 
appréciable extent. The minimum of .2 is placed arbitrarily as a mat- 
ter of extrême concession in the interest of justice, although he freely 
States that he does not believe it can fall that low in an authentic 
wine. In addition to his own manufacture of wines he has examined 
a large number of commercial samples and finds that the great ma- 
jority corroborate his own experiments. It is true that in some a 
smaller percentage of tartaric acid is found, but they were, as has been 
said, from commercial samples not authenticated and subject to legiti- 
mate suspicion as to the methods employed in their manufacture. 

Dr. Robinson, the chemist employed by claimant, has analyzed a 
great many samples of the wines of commerce bought in the usual 
manner upon the market and otherwise unauthenticated and of un- 
known history. From such experiments he draws the déduction that 
the présence of tartaric acid is too inconstant to serve as a dependable 
test of purity. He also cites text-books, compilations, etc., which do 
not affirmatively prescrîbe this test, and some of which do not disclose 
the présence of the percentage insisted upon by the government. Dr. 
Alwood, in his rebuttal testimony, has to a very large extent explained 
and reconciled this apparent discrepancy. It may be sufficient to 
observe that none of the text-writers submitted are shown to hâve 
been wine experts. Moreover, nearly ail the data collected come from 
widely separated territories and involve conditions and methods which 
differ greatly from those to be found in the Ohio district. They also 
very greatly antedate the passage of the Food and Drug Act. They 
concern a period when the objects to be attained by that act were not 
prominently in mind and when the very practices may be presumed 
to exist which that law was enacted to remedy. We may likewise not 
ignore the possibility, if not the probability, that practices still exist, 
as exemplified in commercial products, that are in conflict with the 
provisions of the Food and Drug Act. Experiments made from such 
products can in no sensé compare with those made by Dr. Alwood, 
with the sole object of establishing dependable scientific standards. 

As has been said, Mr. Krudwig, for the défense, testified that the 
grapes used were not quite up to the standard, in that they were a 
Httle liglit in color, with a few berries on some of the bunches evi- 
dencing a slight effect of hail. They were, however, stated to be of 
fair quality, and were up to the standard for that particular district 
for that year. This being so, their inferiority, if they were apprecia- 
bly inferior, could not account for the low tartaric acid content, and 
it conclusively appears from the testimony that grapes a little under- 
ripe carry even a higher percentage of that acid. It must be remem- 
bered, also, that this wine was but a year old, and had not been sub- 
jected to the severer processes of filtration applied by Dr. Alwood in 
his tests, which were made with wine at least three years old. A high- 
er percentage of the characteristic fruit acid should be found in the 
younger wine. 
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Dr. Robinson, on behalf of claimant, having stated it to be his opin- 
ion that tartaric acid in claret wine varied so greatly in amount that 
it should be disregarded as a test of purity, proceeded to détail other 
chemical properties by which the character of wine could be deter- 
mined. The foUowing questions and answers were propounded and 
returned : 

"The Court: Doctor, lu vlew of the matters which you hâve elimlnated as 
proving nothing respectlng the contents of the product and Its relation to 
whether It was or was not a fruit juice, what hâve you left there in chemical 
analysls which stamps the product as the pure product of the grape? A. Well, 
the total solids, the non-sugar solids, the ash, and the character of the ash, 
the natural color, flavor, and aroma. 

"The Court: Layin,; uside the color, the aroma, and that sort of thing, 
might not those other abstract properties which you hâve referred to be pro- 
duced from other than grape or fruit products? A. Well, that is possible to 
fiome extent. 

"By Counsel: Do you hâve any reason to question the accuracy of the 
govemment chemists' analysls of this wine? A. No, sir; not in the least. 
<3. Hâve you ever found a single instance in which said grape juice did not 
contain tartaric acid? A. Grape juice; as I said before, I never found a 
single instance in which tartaric acid was entirely out of grape juice." 

If we accept the contention of the claimant in this regard, thèse 
anomalies are presented : Tartaric acid is the characteristic acid of the 
grape ; it is the prédominant acid, distinguishing the grape from other 
fruits. Nevertheless, we are told that it is not necessarily found in 
any marked degree in a grape wine product. We are left, in the mat- 
ter of chemical analysis, to other abstract properties which may be 
found as well in other than grape or fruit products. In other words, 
we may and must disregard the characteristic, distinctive, and prédomi- 
nant ingrédient — the very essence, as it were — of the grape. This 
is to say that we are left without the most obvious and convincing 
means of identifying a true claret wine. I cannot accept such a Par- 
adox. 

Other matters were dwelt upon in the testimony ; notably, the pen- 
tosans and the alkalinity of the ash. I do not base my décision upon 
this branch of the testimony. It is sufficient to say, however, that its 
ultimate eiïect tends strongly to corroborate and confirm the conclu- 
sion based upon the crucial tartaric acid test. Wine experts were pro- 
duced who applied the tests of taste and smell to the libeled product. 
The consensus of their testimony was that that product was not a claret 
wine. Claimant's explanation of this was that the wine had spoiled, 
that destructive acetic acid fermentation had set in to such extent as 
to render such tests untrustworthy. This, so far as the court can 
perceive, is thé f ull effect of what has been spoken of as the défense 
of acetic acid. The testimony does not justif y thé inf erence that the 
wine differed materially, in acetic acid content, at the time the first 
samples were withdrawn, compared with its condition on the date of 
shipment. The cooperage of the barrels from which the later samples 
were taken was unimpaired. This subject, as dealt with by the chem- 
ists, requires no élaboration hère. In view of ail the circumstances, 
nothing in that défense accounts for the absence of the prédominant 
acid of the grape as shown by the analyses. 
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In further défense claimant produced two witnesses, Mr. Krudwig, 
a member of the claimant company, and Mr. Grathwal, its foreman, 
who testified positively that the content of the barrels is Ohio Claret 
Wine, and not pomace wine, in whole or in part. With respect to 
thèse witnesses, the court, in ail kindness, must point out that their 
claim of scrupulous personal attention to every détail affecting this 
wine from the time the grapes went into the press until the shipment, 
a year later, présents a remarkable departure from the ordinary and 
usual course of business, even at their own winery. Their recollection 
of each step taken, at a time so far removed.from the actual occur- 
renceSj is not less remarkable. Their interest is, of course, conceded, 
and the fact that there were at that time in the winery at lease 25,000 
gallons of pomace wine used, among other things, for blending pur- 
poses, To reject or in any sensé to discrédit the positive testimony of 
an individual witness is never a pleasant duty for the court; but it 
is the settled rule of the Court of Appeals of this Circuit, and, I be- 
lieve, in practically ail fédéral and state jurisdictions, that where the 
testimony of a witness is positively contradicted by the physical facts, 
neither the court nor a jury canbe permitted to crédit it. Missouri, 
Kansas & Texas Ry. Co. v. Collier, 157 Fed. 347, 88 C. C. A. 127. 

If thèse barrels, otherwise shown to be intact, had been f ound to con- 
tain pork, no witness could be indulged in the statement that he per- 
sonally packed them with beef. To my mind, the proof that the con- 
tents of thèse barrels is not an Ohio Claret Wine, as concededly defin- 
ed, is not less positive and convincing. The testimony of Dr. Alwood 
and Dr. Hartman as to the contents of thèse barrels, chemically con- 
sidered, is not opinion testimony. It is scientific testimony, based up- 
on actual facts. By exhaustive expérimentation they hâve determined, 
as other facts are determined, that grapes in this district produce a 
certain, reasonably definite wine product. On the other hand, wheii 
they pronounced this to be a pomace wine, in the state of the record, 
they entered the realm of opinion testimony. The court accepts it as 
such, persuasive or conclusive in its effect as the circumstances may 
warrant. I am firmly of the opinion that the contents of thèse bar- 
rels, as shown by the analysis, are not and cannot be Ohio Claret Wine ; 
that they are pomace wine, in whole or in part, as defined in Food 
Inspection Décision No. 120, seems clearly established, because, in 
no other manner than by partial expression of the juice and subséquent 
fermentation, as described in that décision, can the absence of the char- 
acteristic grape content be explained. If the product has been reduced 
in quality by the addition of pomace wine, the charge in the libel is 
equally sustained. 

The government haS established its case in every substantial par- 
ticular % a fair prépondérance of the testimony, which must be credit- 
ed by the court, and a decree will be entered accordingly. 
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UNITED STATES V. EXPLORATION CO., Limited, et aL 

(District Court, D. Colorado. August 9, 1915.) 

No. 5663. 

t. Limitation of Actions «SsjIOO— Cancellation op Patents— Fbaud—Stat- 
UTE OF Limitation. 

A foreign mining company, being unable, under the laws of thé United 
States, to acquire coal lands wLich were part o( tlie public domain, ar- 
rangea that individuals should obtain tltle by entry to sucb lands, the 
accumulated holdings coming through varions mesne conveyances into 
the hands of a trustée for the agent of the corporation in this country, 
there belng no affirmative acts of concealment of the illégal practices; 
the patents to the land being issued in September, 1902, no facts having 
become known to the govemment that the patents to the lands had been 
obtained by false affldavits untll 1909, when the discovery was made 
upon investigation of. ail public coal land patents. Suit was brought 
withln two years thereafter for the cancellation of the patents. Held, 
that recovery by the United States was not barred by the six-year stat- 
ute of limitations of Act March 2, 1896, c. 39, 29 Stat. 42 (Oomp. St. 1913, 
i§ 4901-^903), provlding that suit by the United States to vaeate and 
annul any patent to lands hereafter issued shall only be brought wlthin 
six years after date of issuance. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. DIg. §§ 323, 
480-493 ; Dec. Dig. <S=>100.] 

2. Mines and Minerals <S==>45 — Cancellation of Patexts — Party Défend- 
ant. 

Where the govemment sued a foreign corporation to annul patents to 
coal lands whlch it had fraudulently secured, the lands in controversy 
having been entered by individuals for the benefit of an old foreign cor- 
poration of the same name as défendant, défendant having been organ- 
ized with the same oflScers as the old company to hold ail assets of sucb 
Company that were of doubtful value, It was whoUy immaterial that th» 
government's suit was against défendant, and not against the old com- 
I)any, for whlch the lands were beld in trust by an Indlvidual, since no 
such expédient of separate corporate entities could avoid the conséquences 
of fraud, while good faith on part of défendant required that such dé- 
fense should hâve been called to the attention of plaintifl by défendant'» 
pleading. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 131; 
Dec. Dig. ®=>45.] 

In Equity. Suit by the United States against the Exploration Com- 
pany, Limited, and another. Decree for the United States. 

Frank Hall, Sp. Asst. Atty. Gen., for the United States. 
Henry McAllister, Jr., and George E. Tralles, both of Denver, Colo., 
for défendants. 

TRIEBER, District Judge. This is an action by the govemment 
to cancel and set aside patents issued for a number of tracts of land 
obtained under the coal land statutes, on the ground that they were 
obtained by fraud. The material allégations of the complaint are 
set out fully in the opinion of the United States Circuit Court of Ap- 
peals, when this case was in that court on appeal from a decree sus- 
taining the demurrer to the complaint (203 Fed. 387, 121 C. C. A. 
491), and need not be set out hère. The answer of the défendants de- 

6=;»For otber cases se» sam» toplc A KBY-NUMBBR lu ail Kajr-Numbered Digesti t Indexes 
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nies ail the material allégations, but no claim is made that the de- 
fendants are bona fide purchasers. There was very little conflict in 
the évidence, and the court finds the facts to be as f ollows : 

The défendant, which will be referred to herein as the Exploration 
Company, is a corporation existing under the laws of Great Britain, 
authorized by its articles of incorporation to purchase, own, and op- 
erate mines, and purchase and own shares of stock in mines, in ail 
parts of the world. That it was the owner of mines and mining lands 
in différent parts of the world, and also of the shares of corporations 
engaged in mining in the United States and other countries. In 1901, 
and for several years thereafter, it had a représentative in the United 
States by the name of Charles A. Molson, to whom it had executed a 
gênerai power of attorney to represent it in ail matters in the United 
States. This agent resided at Sait Lake City, Utah. The exploration 
Company, being désirons of acquiring coal lands in the state of Colora- 
do, which were a part of the public domain of the United States, and 
being unable to do so, by reason of the fact that it was a foreign cor- 
poration, and besides, desiring more of thèse coal lands than it could, 
even if it were a domestic corporation, obtain under the laws of the 
United States, it conceived and carried into effect the f oUowing scheme 
for the purpose of acquiring them : 

Mr. Molson employed one Henry Burrell to obtain the title to thèse 
lands. Burrell employed other agents, who were sent to résidents 
of the State of Colorado, who, under the laws, could acquire public 
coal lands from the United States, and induced them to make entries 
of such lands as were pointed out to them by thèse agents of the Ex- 
ploration Company, and which were supposed to contain valuable 
veins of coal. A large number of such entries were made on such 
lands, which were lying in the counties of Gunnison and Delta; the 
parties filing declaratory statements, as required by law. Many of 
thèse lands thus filed on were abandoned and no patents applied for, 
as, upon investigation, they were found not to contain sufEcient coal 
to justify their purchase; but the filings on the lands in controversy 
were paid for and patents therefor secured. Henry Burrell was a 
witness in most, if not ail, of thèse entries. The parties who made 
thèse entries were promised the sum of $25 for their services. Ail 
fées, as well as the purchase money, were to be paid by Burrell with 
money fumished by the Exploration Company. As soon as the final 
proof s were made and the money paid by the agent of the .Exploration 
Company to the respective ofHcers of the land offices within whose 
jurisdiction the lands were situated, the entry men and women executed 
deeds of conveyance for their respective tracts of land and delivered 
them to Henry Burrell. Thèse deeds Henry Burrell caused to be made to 
Alexander Burrell, his brother. Some time later, Alexander Burrell 
conveyed thèse lands to one Albert L. Smith, a banker in Helena, 
Mont., without any considération except the promise of Smith to hold 
them in trust for and to convey them to any person designated by the 
agent of the Exploration Company. Charles A. Molson, the agent, 
having died, the Exploration Company appointed the défendant Philip 
L. Poster as its gênerai agent in the United States, with a power of 
attorney to act generally in its behalf. ThereuponAlbert L. Smith, 
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at the request of the defendant's agents, conveyed thèse lands to Mr. 
Poster without any other considération. The légal title has ever since 
been in Mr. Foster, who holds it in secret trust for the Exploration 
Company. 

The patents to thèse lands were issued by the government in Sep- 
tember, 1902, but the fact that they were secured by false afïidavits, 
and not for the benefit of the entry men and women, but for the sole 
benefit of the Exploration Company, and that the purchase money paid 
to the government was the Exploration Company's money, was kept 
secret, and did not become known to any of the officers of the govern- 
ment, nor did any facts become knowrn to them which could arouse the 
suspicion of one exercising reasonable diligence that the patents to 
thèse lands had been obtained by false affidavits and for the benefit 
of the défendant Exploration Company, until 1909, more than six 
years after the patents had been issued, and then it only became known 
to the ofïicers of the government by reason of the fact that a Utah cor- 
poration had acquired a great many of the public coal lands in the 
same manner as thèse lands were obtained, and that being discovered 
in 1909, the Secretary of the Interior directed in that year an exami- 
nation of ail coal entries made in the states of Utah and Colorado. 
When thèse investigations were made, the facts were for the first time 
discovered as hereinbefore recited. There was nothing in the records, 
or on file in the General Land Office of the United States or the De- 
partment of the Interior which could possibly hâve aroused a suspicion 
that thèse lands had been obtained for the benefit of the Exploration 
Company, until the reports of the spécial agents of the General Land 
Office were made the latter part of 1909. As soon as the facts were 
ascertained, the Secretary of the Interior transmitted therii to the De- 
partment of Justice with the request to institute suits to set aside the 
patents, and this suit was filed on March 3, 1911, within several months 
less than two years after the discovery of the alleged fraudulent acts. 

The court also finds that the défendants did not actively conceal 
the facts which constitute the frauds in this case, by enjoining silence 
on the entry men and patentées, or directing them or the agents who 
acted for it to refuse to give any information relating to thèse entries, 
if asked by the officers of the government, but were only guilty of 
a passive concealment. When the investigation was made by the spé- 
cial agents of the General Land Office, in 1909, in relation to thèse 
entries, the patentées as well as the company's agents stated the facts 
truthfully, but until that time the fact that the entries were ail made 
for the benefit of the Company, and that the légal title held by the de- 
fendant Foster was for the benefit of the Exploration Company, was 
concealed; nor were there any facts or circumstances within the 
knowledge of any officiai of the government, prior to the investigation 
in 1909, which could arouse even a bare suspicion that thèse entries 
were made in the manner and for the benefit of the Exploration Com- 
pany, as hereinbefore set out. 

Counsel for the défendants concède that the décision of the Cir- 
cuit Court of Appeals in this case is conclusive, so far as this court 
is concemed, that Act March 2, 1896, c. 39, 29 Stat. 42, does not bar 
an action to set aside a patent for public lands, on the ground of 
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fraud, after the expiration of six years, if the parties who perpetrated 
the frauds and their beneficiaries hâve concealed it for the period of 
Umitations, and the government has not been guilty of any want of dili- 
gence or care to discover it if the action is brought within proper time 
after the discovery of the fraud. But it is contended that as the only 
question before the court on that appeal was the sufficiency of the 
complaint, to which a demurrer had been sustained by the District 
Court (190 Fed. 405), the décision must be limited to the facts as they 
were alleged in the complaint ; that the complaint charged in spécifie 
terms that the ignorance of the fraud had been caused by affirmative 
acts of concealment of the guilty parties, while at the hearing the évi- 
dence shows, and the court so finds, that the parties were not guilty of 
any active or affirmative concealment of their acts which are alleged 
to constitute the fraud for which the patent should be set aside, but 
were only guilty of passive concealment. 

The authorities upon which counsel for both sides rely to sustain 
their respective contentions are quite numerous, many of theni being 
décisions of the Circuit and District Courts of the United States, as 
well as of the highest courts of a number of states. In view of the fact 
that in the opinion of this court this question has been conclusively 
determined by numerous décisions of the Suprême Court of the United 
States, the court will confine itself to a review of the décisions of that 
eourt only. 

The English courts had long ago uniformly held that where a per- 
son has been injured by the fraud of another, and the facts constitut- 
ing such fraud do not come to the knowledge of the person injured 
until some time af terward, the statute of limitations will not commence 
to run until the discovery of those facts, or until, by reasonable dili- 
gence they might hâve been discovered, if relief is sought in a court 
of equity. Booth v. Lord Warrington, 4 Bro. Parliamentary Cases, 
163 ; South Sea Co. v. Wymondsell, 3 P. Wms. 143 ; Hovenden v. 
Lord Annesley, 2 Schoales & Lefroy, 607, 631 ; Blennerhassett v. 
Day, 2 Bail & Beatty, 104, 129. This rule has been followed by the 
Suprême Court in numerous cases. 

[1] A leading case on this subject, and which has never been ques- 
tioned, is Bajley v. Glover, 21 Wall. 342, 22 L. Ed. 636. x\s stated 
by Mr. Justice Wood in delivering the unanimous opinion of the 
Suprême Court in Traer v. Clews, 115 U. S. 528, 538, 6 Sup. Ct. 155, 
159, 29L. Ed. 467: 

"It has never been overruled, doubted, or modifled by this court." 

In that case the court reviews the English cases, as well as its for- 
mer décisions, and the conclusion there reached was : 

"In sults In equity, where relief is sought on the ground of fraud, the au- 
thorities are without conflict in support of the doctrine that, where the igno 
rance of the fraud has been produced by affirmative acts of the guilty part y 
in conceallng the facts from the other, the statute will not bar relief, pro- 
vided suit is brought within proper time after the discovery of the fraud. We 
also think that in suits in equity the decided weight of authority is in favor 
of the proposition that, where the pnrty Injured by the fraud remains in ig- 
norance of it without any fault or want of diligence or care on bis part, tho 
bar of the statute does not begin to run until the fraud is discovered, though 
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there be no spécial eircumstanœs or efforts on the part of the party conimit- 
tlng the fraud to conceal It from the knowledge of the other party. Booth v. 
liOrd Warrington, 4 Brown's Parliamentary Cases, 163; South Sea Co. v. 
Wymohdsell, 3 Peere Williams, 143 ; Hovenden v. Lord Annesley, 2 Schoales 
& Lefroy, 634 ; Stearns v. Page, 7 How. 819, 12 L. Ed. 928 ; Moore v. Greene, 
19 How. 69, 15 L. Ed. 533 ; Sherwood v. Sutton, 5 Mason, 143, Fed. Cas. Na 
12,782 ; Snodgrass v. Bank of Decatur, 25 Ala. 161, 60 Am. Dec. 505. * * * 
And we are also of opinion that this is founded in a sound and philosophical 
View of the prlnciples of the statutes of limitation. They were enaeted to 
prevent frauds — to prevent parties from asserting rights after the lapse of 
time had destroyed or impaired the évidence which would show that such 
rights never existed, or had been satlsfied, transferred, or extinguished, if 
they ever did exist. To hold that by concealing a fraud, or by commlttlng a 
fraud In a manner that it concealed itself, until such time as the party com- 
mitting the fraud could plead the statute of limitations to protect it, is to 
make the law which was deslgned to prevent fraud the means by which it 
is made successful and secure." 

Other cases to the same effect are Rosenthal v. Walker, 111 U. S. 
185, 4 Sup. Ct. 382, 28 h. Ed. 395 ; Traer v. Clews, supra ; Kirbv 
V. Lake Shore, etc., Railroad Co., 120 U. S. 130, 7 Sup. Ct. 430, 30 
L,. Ed. 569, and quoted with approval by the Circuit Court of Appeals 
when this case was decided on the former appeal. But it is claimed 
pn behalf of the counsel for the défendants that Bailey v. Glover, 
although not expressly overruled, has been modified by later décisions 
which in efïect overrule the principle involved in the instant case. 
The cases upon which he relies are Kirby v. Lake Shore, etc., Rail- 
road Co., supra; United States v. Winona Railroad Co., 165 U. S. 
463, 17 Sup. Ct. 368, 41 L. Ed. 789; Félix v. Patrick, 145 U. S. 317, 
12 Sup. Ct. 862, 36 U Ed. 719; Pearsall v. Smith, 149 U. S. 231, 
13. iSup. Ct. 833, 37 L. Ed. 713 ; United States v. Chandler-Dunbar 
Water Power Co., 209 U. S. 447, 28 Sup. Ct. 579, 52 L. Ed. 881 ; 
Kinder v. Scharff, 231 U. S. 517, 34 'Sup. Ct. 164, 58 h. Ed. 343; 
Burke v. Southern Pacific Railroad Co., 234 U. S. 669, 34 Sup. Ct. 
907, 58 L. Ed. 1527. A careful examination of thèse authorities 
shows that this contention of counsel cannot be sustained. 

Kirby v. Lake Shore, etc., Railroad Co. is clearly distinguishable 
upon the facts from this case. That case follows with approval what 
was decided in Bailey v. Glover; but as the plaintiff did not institute 
his action until the expiration of nearly 7 years after the fraud was 
discovered, while the statute of limitations of the state of New York, 
which was pleaded in that case, limited' such an action to 6 years, 
the court held that, as the full period of limitations had expired after 
the discovery of the fraud, the action was not brought in time. 

In Félix v. Patrick, it was held that, 27 years having elapsed from 
the time the cause of action accrued, the plaintifï was guilty of such 
lâches as would prevent a court of equity from granting any relief. 

In Pearsall v. Smith, it was hèld that, the complainant failing to 
State how he came to be so long ignorant of his rights, the means, if 
any, used by the défendants fraudulently to keep him in ignorance, 
or how and when he first obtained knowledge of the matters alleged 
in the bill, the bar of the statute was not tolled. 

United States v. Winona Railroad Co. was shown by the Circuit 
Court of Appeals in its opinion in this case not to be applicable to the 
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facts in this case, and the reasons therefor are so fully stated there 
that it is unnecessary to repeat them hère. 

The Chandler-Dunbar' Water Power Company Case can hâve no 
appHcation to the facts in this case, for there the question involved 
was not one of fraud, but the claim of the govemment was that the 
land in controversy had been reserved from sale. The court held 
that such an error of judgment on the part of the officers of the 
government was intended to be barred by the act of Congress herein 
relied on. 

In Kinder v. Scharflf, which was on error to the iSupreme Court of 
lyouisiana, it had been found by the state court that during the pend- 
ency of the original proceeding the trustée suspected the alleged fraud, 
made some inquiries, but dropped the matter, because he thought it 
was not worth while ; that is, that it would not pay to go f urther. He 
voluntarily abstained from availing himself of the means put in his 
hand by the law itself for the ascertainment of a suspected fact by 
examining the bankrupt and otherwise, and upon this finding of fact, 
which, on error to the highest court of the state, is conclusive, the 
court held that the plaintiff could not recover, distinguishing the case 
upon thèse facts from Bailey v. Glover. 

In Burke v. Southern Pacific Railroad Company the patent was col- 
laterally attacked by an adverse claimant. The case came bef ore the 
court on certificate, and the fourth question certified was: 

"If the réservation of minerai lands as expressed In the patent Is void, 
then is the patent, upon a collatéral attack, a conclusive and officiai déclara- 
tion that the land is agricultural and that ail the requirements preliminary to 
the issuance of the patent hâve been complied withî" 

And the answer was: 

"It is conclusive upon collatéral attack." 

It is true there were other questions certified to the court, and an- 
swered; but the case was not an action on the part of the govem- 
ment to set aside the patent for fraud, but a collatéral attack upon 
the validity of the patent by one claiming the land as a settler. 

Counsel also rely upon Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 
807. That was an action at law, and necessitated the construction of 
a statute of limitations of the state of Indiana, which had adopted the 
équitable rule ingrafted upon the statute by the English courts of 
equity. While there are some expressions to be found in that opinion 
which apparently sustain the contention of counsel for défendants, an 
examination of the facts set out in the opinion shows that it in no 
wise aflfects the principle established in Bailey v. Glover, or any of 
the later cases hereinbef ore cited. The court said ; 

"Upon looking carefuUy into the reply, we flnd it sets forth that the con- 
cealment touehing the cause of action was effected by the défendant by means 
of the several frauds and falsehoods averred more at length In the complalnt. 
ïhe former Is only a brief epitome of the latter. There is the same generali- 
ty of statement and enunclatlon, and the same absence of spécifie détails In 
both. No point la the complamt Is omitted In the reply, but no new light ia 
thrown In which tends to show the relation of cause and effect, or, In other 
words, with the protracted concealment, which Is admitted, necessarlly fol- 
lowed from the facts and clrcumstances which are said to hâve produced it. 
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It will be observed also that there Is no averment that, during the lOng 
period over which the transactions referred to extended, the plaintift' ever 
made or caused to be made the slightest Inquiry in relation to either of theni. 
ïhe judgments confessed were of record, and he knew it. It could not hâve 
been diflicult to ascertaln, if the facts were so, that tliey were shams. ïhe 
conveyances to Alvln and Kellar were also on record in the proper offices. 
If they were in trust for the défendant, as alleged, proper diligence could not 
hâve failed to flnd a due in every case that would hâve led to évidence not 
to be resisted. With the strongest motives to action, the plaintiff was supiue. 
If underlying frauds existed, as he allèges, he had to unearth them. It was 
his duty to make the efCort. It should be borne in mlnd that wben the judg- 
ments were assigned to Kellar the country was in the throes of the Civil 
War. Lee had not surrendered. Gold and silver, in the currency of the time, 
were at a high premium. Ail real propei-ty was largely depreciated. The 
future was uneertain. The transaction which then seemed wise and fortu- 
nate, a year later mlght be deemed greatly otherwise. It is hard to avoid 
the conviction that the plaintifC's conduct marks the difCerence between 
forethought in one condition of things and afterthought in another. The dis- 
covery of the cause of action, If such it may be termed, is thus set forth: 'And 
the plaintiff further avers that he had no knowledge of the facts so concealed 
by the défendant until the year 1872, and a few weeks only before the 
brlnging of this suit' There is nothing further upon the subject." 

The court in its opinion quotes from numerous cases, and among 
others from Martin v. Smith, 1 Dill. 85, where the court held : 

"The fraud Intended by the section, which shall arrest the ruuniug of the 
statute, must be one that is secret and concealed." 

In Rosenthal v. Walker, supra, the court distinguished Wood v. 
Carpenter from Bailey v. Glover, saying: 

"Nelther case refers to the opinion of the court in Bailey v. Glover, or can 
be held to overrule or modify it. The case of Bailey v. Glover has been often 
Cîted by this court, but has never been doubted or qualifled." 

Upon the facts found by the court, this action is not barred by the 
six-year statute. 

[2] There is one other question raised by counsel for the défend- 
ants which requires considération : It developed during the testimony 
that there were two separate corporations, called the Exploration Com- 
pany, Limited, both organized under the laws of Great Britain, and 
having tlieir domicile in London. For convenience they will be re- 
ferred to as the old and' the new companies. The old company was 
organized in 1896, and was the company for whose benefit the lands 
in controversy were entered, and by whom the money for them was 
furnished. In March, 1904, that company, having considérable assets 
which were considered of doubtful value, its officers and shareholders 
decided to organize two new corporations, one the Exploration Com- 
pany, Limited, and the other the Exploration Assets Company. Ail 
the valuable assets, including the lands in controversy, to which it had 
the équitable title, the légal title being held in trust for it, as hereinbe- 
fore stated, were transferred to the new Exploration Company, while 
the other assets were transferred to the Exploration Assets Company. 
The first assets con-stituted three-fifths, and the other assets two- 
fifths, of the property belonging to the old company. The shareholders 
of the old company surrendered their shares to two liquidators, who 
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were officers of the old conipany as well as the new company, and 
received in exchange therefor, for every five shares they held in the 
old company, three shares in the new Exploration Company and two 
shares in the Assets Company. The officers elected for the new com- 
pany were the same as those for the old company. The agent of 
the old company in the United States continued for a few months, 
when he died, and thereupon, on September 23, 1904, the défendant 
Foster was appointed as the agent of the new company for the United 
States, and the lands in controversy conveyed to him by Mr. Smith, to 
hold them in trust for the Exploration Company. The old company 
has no assets whatever, and has had none since the organization of 
the two new corporations. It is now claimed by one of the counsel for 
the défendants that it is the old company which entered its appearance 
in this case, and not the new company, and, as Mr. Poster holds the 
lands in trust for the new company, no decree can be rendered against 
that company. 

As the Exploration Company had no agent in the state of Colorado 
upon whom service could be had, and Mr. Foster also resided out of 
the district of Colorado, they were brought into court under the pro- 
visions of section 8 of the Judiciary Act of March 3, 1875, 18 Stat. 
472, c. 137 (Comp. .St. 1913, § 1039). They entered their appearance, 
filed their answers, and are making this défense. Nothing was said 
about the two companies, either in the pleading or in any other way, 
until this final hearing. In view of the fact that both of thèse com- 
panies had the same name, the same officers, and the lands in contro- 
versy are held in trust for one of them, it is whoUy immaterial that 
a new company was formed. If it was intended by the parties to avoid 
the conséquences of their fraud and escape any liabilities incurred 
by the old company, it was a clumsy eflEort, which cannot prevail in 
a court of equity. Linn & Lane Timber Co. v. United States, 236 U. 

S. 575, 35 Sup. Ct. 440, L. Ed. . If such a défense was to be 

set up, the least that good faith required would hâve been that the 
attention of the plaintiff should hâve been called to the fact by the 
pleadings. 

Upon the whole case the court is of the opinion that the plaintiff i.s 
entiûed to a decree setting aside the patents to ail the lands set out 
in the complaint, and the défendants be taxed with the costs of this 
proceeding. 
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CASE V. ATLANTA & C, A. L. RY. CO. et al. 

(District Court, W. D. South Carollna. August 5, 1915.) 

No. 9. 

Il Eemoval of Causes ®=»27 — Citizenship of Coepoeations — Consolida- 
tion. 

Where a rallroad extended through three states, the section In each 
State being owned by a corporation of sueli state, and such corporations 
Consolidated under charters from ail three states, the Consolidated cor- 
poration was a citizen of any one state for purposes of fédéral jurisdic- 
tion of a suit against the company by a citizen of such state. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 64- 
68; Dec. Dig. <g=327.] 

2. Railboads <®=259 — Joindee of Défendants — Joint Toet-Feasors. 

Where plaintilï's intestate waa killed by the train of one railroad com- 
pany operatlng on a track which it leased from another, plaintiff had the 
légal rlght to join lessor and lessee as défendants as joint tort-feasors. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 802-816; 
Dea Dig. <S='259.] 

At Law. Action by Mrs. G. E. Case, as administratrix, against the 
Atlanta & Charlotte Air Line Railway Company and the Southern 
Railway Company. On motion to remand to the state court. Cause 
remanded. 

Gwynn & Hannon, of Spartanburg, S. C, for plaintiff. 
Sanders & De Pass, of Spartanburg, S. C, for défendants. 

JOHNSON, District Judge. This is a motion to remand the above 
cause to the state court. The f ollowing are the f acts : 

The plaintiff began her action in the court of common pleas for 
Spartanburg county against the défendant Atlanta & Charlotte Air 
Line Railway Company for damages on account of the death of her 
intestate. It was alleged in the complaint : 

"That the défendant, Atlanta & Charlotte Air Line Eailway Company, is 
now, and was at the tlme hereinafter set forth, a corporation duly created 
and organized under the laws of tlie state of South Carolina, and at said 
time, and now, owns a railroad from Charlotte, N. C, running through the 
county of Gaston, N. C, and the town of East Kings Mountain in said coun- 
ty, and through the county of Spartanburg, S. C, to Atlanta, Ga., together 
wlth the tracks, cars, locomotives, passenger stations or dépôt station yards 
and ail appurtenances thereto belonging, and operated a steam railway as a, 
common carrier between the aforesaid cities of Charlotte, N. C, through the 
aforesaid counties of Gaston, N. C, and Spartanburg, S. C, and the Incor- 
porated town of East Klngs Mountain and the city of Spartanburg, to Atlanta, 
Ga. ; but prior to the 17th day of August, 1914, the défendant had leased un- 
der the authority of law its said line of railway to the Southern Railway 
Company, another railway corporation, and the said Southern Railway Com- 
pany was on the 17th day of August, 1914, as now, operating the said line of 
railway from the said city of Charlotte through the incorporated town of 
East Kings Mountain, N. C, and Spartanburg, S. C, to the said city of 
Atlanta, Ga., as a common carrier of passenger and freight thereupon for 
hire." 

The défendant answered the complaint. Thereafter, by leave of 
the court, the plaintiff amended her complaint by making the Southern 

«gSjFor stlier cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Railway Company a party together with the Atlanta & Charlotte Air 
Line Railway Company. It is alleged in the amended complaint : 

"That the défendant Atlanta & Charlotte Air Line Railway Company is 
now, and was at the time hereinafter set forth, a corporation duly created 
and organized under the laws of the state of South Carolina, and at paid 
time, and now, owns a railroad from Charlotte, N. C, running through the 
county of Gaston, N. C, and the town of East Kinga Mountain in said coun- 
ty, and through the county of Spartanburg, S. C, to Atlanta, 6a., together 
with the tracks, cars, locomotives, passenger stations or dépôt station yards, 
and ail appurtenances thereto belonging, and operating a steam railway as 
a eommon carrier between the aforesaid counties of Gaston, N. C, and Spar- 
tanburg, S. C, and the incorporated town of East Kings Mountain, and the 
City of Spartanburg, to Atlanta, Ga. ; but prior to the 17th day of August, 
1914, the défendant had leased under the authority of law its said line of 
railway to the Southern Railway Company, another railway corporation, and 
the Southern Railway Company was on the 17th day of August, 1914, as now, 
operating the said Une of railway from the said city of Charlotte through the 
incorporated town of East Kings Mountain, N. C, and Spartanburg, S. C, to 
the city of Atlanta, Ga., as a eommon carrier of passenger and freight there- 
upon for hlre." 

Then follow other allégations of the complaint as to the négligence 
of the défendants in causing the death of plaintiff's intestate. 

Southern Railway Company filed its pétition for removal of the 
cause to this court. The pétition, after stating that the Southern Rail- 
way Company was one of the défendants, that the time to answer 
had not expired, that the amount in controversy exceeds, exclusive of 
interests and costs, the sum and value of $3,000, proceeds to allège: 

"That the line of railway on which plalntifC's décèdent was killed is not 
now, and never was, owned or operated by the party défendant to this suit, 
Atlanta & Charlotte Air Line Railway Company, a corporation duly created 
and organized under and by virtue of the laws of the state of South Caro- 
lina, which at the beginning of this suit was and stlll Is a résident and citi- 
zen of the state of South Carolina, and that said line of railway was never 
leaaed by this said Atlanta & Charlotte Air Line Railway Company, incor- 
porated by the laws of South Carolina, to your petitioner, Southern Railway 
Company ; but that said line of railway was owned at the time of the death 
of plaintiff's décèdent, and has been owned up to and including the présent 
time, and is now owned, by the Atlanta & Charlotte Air Line Railway Com- 
pany, a corporation duly created and organized under and by virtue of the 
laws of the state of North Carolina, which said corporation is not now, and 
never has been, a party to this action, and that said line of railway was oper- 
ated at the time of the death of plaintiff's décèdent, and has been operated 
since that time, and is now belng operated, by your petitioner, Southern 
Railway Company, under a lease from said Atlanta & Charlotte Air Line 
Railway Company, a corporation duly created and organized under and by 
rtrtue of the laws of the state of North Carolina, and your petitioner, South- 
ern Railway Company, owned and operated the engine and cars which kUled 
plaintifiTs décèdent." 

And further allèges: 

"That a line of railway extendlng from Charlotte, in the state of North 
Carolina, to Atlanta, in the state of Georgia, which Une of railway comprises 
the line of railway in North Carolina, involved In this action, was sold lu 
Atlanta, Ga., on or about 1876 by John B. Pisher, R. A. Lancaster, Alfred 
Austell, Trustées, to Moses Taylor, Belden B. McAlpine, and others. That 
thereafter thèse said purchasers of said line of railway proceeded in 1877 to 
reorganize by the organization of separate corporations in each of the three 
statea through which the Unes ran, to wit: That in Georgia a certiflcate of 
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reorganlzatlon was executed under the style of Georgia Air Lîne Eallway 
Company, 'for the purpose of owning, possesslng, malntalning and operating 
that portioii of sald railroad whldi is situated In the state of Georgia,' which 
certiflcate was flled with the Secretary of State of Georgia ; that in South 
Oarolina a certiflcate of reorganlzation was executed under the style of South 
Oarolina Air Line Rallway Oompaoy, 'for the puii^ose of owning, possesslng, 
malntalning and operating that portion of sald railroad whlch is situated in 
the State of South Oarolina,' whlch certiflcate was flled wltli the Secretary of 
State of South Oarolina ; that in Korth Oarolina a certiflcate of reorganlzation 
was executed under the style of North Oarolina Air Line Rallway Company, 
'for the purpose of owning, malntalning and operating that part of sald 
railroad which Is situated withln the state of North Oarolina,' which certifl- 
cate was recorded in the oflîces of the reglsters of Mecklenburg, Gaston, and 
Cleveland counties, N. 0. That thereafter by agreement dated April 4, 1877, 
thèse three sald corporations, Georgia Air Line Rallway Company, South 
Oarolina Air Line Rallway Company, and North Oarolina Air Line Rallway 
Company, consoUdated under the style of the Atlanta & Charlo':te Air Line 
Rallway Company; the agreement of consolidation redtlng that each of the 
sald party corporations was organized for the purpose of owning, possesslng, 
malntalning, and operating that portion of sald Une of rallway lying in the 
state of Its Incorjjoratlon, which sald consolidation was authorized by the 
board of directors of each coiToration and ratlfied by vote of the stockholders 
of each corporation. That sald consolldatlou agreement was flled with the 
Secretarles of State of North Oarolina, South Oarolina, and Georgia. xVnd 
that thereafter in 1877 Moses Taylor, Belden B. McAlplne, and the other 
owners of sald Une of rallway from Atlanta, Ga., to Charlotte, N. C, conveyed 
It to the Atlanta & Charlotte Air Line Railway Company ; sald Moses Taylor, 
Belden B. McAlplne and others being the purchasers under decree of fore- 
closure of the Atlanta & Rlchmond Air Line Railway Company, which was 
the railroad extending from Atlanta, Ga., to Charlotte, N. C." 

And further allèges : 

"That it was and Is an open and notorious fact that sald line of railway in 
North Oarolina is and was owned by the Atlanta & Charlotte Air Line Rail- 
way Company, a corporation of the state of North Oarolina, and Is not and 
never was owned by the Atlanta Sa Charlotte Air Line Railway Company, a 
corporation of the state of South Oarolina ; that sald fact was and is shown 
In the public records of the state of South Oarolina and could hâve been ascer- 
talned by the sUghtest of diligence. That the plalntiff was notlfled of sald 
fact by the answer of Atlanta & Charlotte Air Line Railway Company, of 
South Oarolina, denylng that it owned sald line of rallway, whlch notice was 
given before the amendment to thés action maklng your petitioner, Southern 
Rallway Coinpany, a party défendant; and that, in conséquence thereof, the 
plalntifiC ought to hâve known, if she dld not know, that she had no cause of 
action against the Atlanta & Charlotte Air Llue Railway Company, a cor- 
poration organized under the laws et the state of South Oarolina ; and your 
petitioner shows that sald Atlanta & Charlotte Air Line Rallway Company, 
a corporation of the state of South Oarolina, was joined in the above action 
with your petitioner, Southern Railway Company, fraudulently and improp- 
erly for the purpose of preventing the removal of thls action from the state to 
the fédéral court." 

The other allégations of the pétition are merely such as to bring it 
within the rules of court and are not material for the purposes of this 
décision. 

On the hearing, certified copies o£ the charters of the North Oar- 
olina Air Line Railway Company, South Carolina Air Line Railway 
Company, and Georgia Air Line Railway Company were introduced 
in évidence. Thèse companies were ail formed in Mardi, 1877. On 
April 4, 1877, the three railway companies, aforesaid, entered into an 
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agreement, wherein the incorporation of the aforesaid three rallway 
companies was fully stated; and then foUows this language: 

"And wbereas, the railroads of the said three railroad companies, parties 
to this agreement, are conneeted together aud form a continuons line of 
railroad, extending from the said city of Atlanta in the state of Georgia, ta 
the said city of Charlotte in the state of North Carolina, and each of the said 
railroad companies is désirons of consolidatlng its capital stock, property and 
franchises with the capital stock, property and franchises of the others of 
the said railroad companies, so as to form a single railroad corporation 
whieh shall embrace ail of the capital stock, property and franchises, and 
hâve ail of the rights, powers and privilèges of the said three railroad com- 
panies respectively: 

":Now, therefore, this agreement witnesseth, that the parties hereto lu con- 
sidération of tlae promises, hâve mutually agreed, and do hereby mutually 
agrée, that the said three railroad companies, parties to this agreement, shall 
and will consolidate their respective capital stocks, properties and franchises 
with the capital stocks, properties and franchises of the other and others of 
them, and that thus the said three railroad companies shall be Consolidated 
into one corporation, whlch shall embrace ail of their respective stocks, prop 
erties and franchises and hâve ail of their respective rights, powers and 
privilèges, and that such consolidation shall take efCect upon and shall con- 
tinue from and after the sanction and adoption of this agreement by the 
stoekholders of the said three railroad companies, as required by law, and 
shall so take effect and continue upoa the terms and conditions herelnafter set 
forth. 

"And for the purpose of effectlng such consolidation and in considération 
thereof, the said three railroad companies and their respective boards of 
directors do hereby agrée each v?ith the other, as follows, that Is to say : 

"Article 1. The name and style of the Consolidated corporation hereby 
formed shall be 'The Atlanta & Charlotte Air Line Kallvifay Company.' 

"Article 2. AU and singular the rights, franchises and property, possessed 
or enjoyed by, or belonging to each, respectively, and ail of the said three 
railroad companies, parties to this agreement, shâll be vested in and possess- 
ed and enjoyed by the Consolidated corporation hereby created and shall be 
so vested in and possessed and enjoyed by, such Consolidated corporation from 
and after the consummatlon of this agreement by the sanction and adoption 
thereof as aforesaid. * * * ■ 

"Article 7. [After providing the amount of the capital stock of the said 
Consolidated corporation, also provided:] Such stock shall be Issued share for 
share to the holders of the capital stock of the said three railroad companies 
(who are the purchasers of the said railroad and other property of the said 
Atlanta & Eichmond Air Line Railway Company and the organlzers of the 
said three railroad companies) in lieu of the capital stock of the said three 
railroad companies respectively held by them and In part payment of the 
considération money for the said railroad and other property." 

The agreement also has numerous provisions for the issuing of 
bonds and exécution of mortgage to secure the same, none of whicli 
provisions are necessary for the présent considération. 

The record shows that the directors of each one of the said three 
railroad companies had a meeting called for the purpose of entering in- 
to the consolidation agreement, and that this agreement was duly sub- 
mitted to meetings of the stoekholders of each of the said three rail- 
way companies, after due advertisement had been given of the time 
and place of holding the same, and the stoekholders of each one of 
said three railway companies unanimously agreed to said consolida- 
tion, and the same was filed with the Secretary of State of South 
CaroHna, Secretary of State of North Carolina, and Secretary of 
State of Georgia. 
225 F.— 55 
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In a few days after the formation of this Consolidated corporation, 
to wit, the Atlanta & Charlotte Air Line Railway Company, Moses 
Taylor, Belden B. McAlpine, and others, the purchasers at the fore- 
closure sale of the old Atlanta & Richmond Air Line Railway Com- 
pany, a corporation extending from Atlanta, Ga., to Charlotte, N. 
C, conveyed to the Atlanta & Charlotte Air Line Railway Company, 
a railroad corporation existing under the laws of the states of Georgia, 
South Carolina, and North Carolina, and created by the consolida- 
tion into one corporation of the Georgia Air Line Railway Company, 
the South Carolina Air Line Railway Company, and the North Caro- 
lina Air Line Railway Company, ail and singular the entire railroad 
heretofore of the Atlanta & Richmond Air Line Railway Company, 
extending from the city of Atlanta in the state of Georgia to the city 
of Charlotte in the state of North Carolina. 

The défendant Southern Railway Company, created by and under 
the laws of the state of Virginia, has leased and is now operating the 
Atlanta & Charlotte Air Line Railway Company, the formation and 
incorporation of which is hereinabove set out. 

There are two methods of determining whether or not an action is 
removable. In most cases that question is determined from the com- 
plaint. 

[1] The real question in this case is; Was the joinder of the de- 
fendant Atlanta & Charlotte Air Line Railway Company, a corpora- 
tion created by and under the laws of South Carolina, fraudulently 
made in order to deprive the défendant Southern Railway Company, 
a citizen of the state of Virginia, of its right to remove the cause to 
this court? The burdçn of proving the fraud is upon the Southern 
Railway Company, which allèges it in its pétition. It is insisted in 
the pétition and in the argument that an examination of the record 
would have shown that the allégations of the complaint are false and 
that the plaintiff did not have any cause of action, against the défend- 
ant Atlanta & Charlotte Air Line Railway Company, a corporation 
created by and under the laws of the state of South Carolina, but that 
her cause of action was against the Atlanta & Charlotte Air Line Rail- 
way Company, a corporation created by and under the laws of the state 
of North Carolina. The détermination of this matter requires an ex- 
amination and considération of the citizenship of railroad corporations. 
One line of cases, such as Hollingsworth v. Southern Ry. Co., and St. 
L. & S. F. R. Co. V. James, 161 U. S. 545, 16 Sup,.Ct. 621, 40 L. Ed. 
802, holds that a railroad corporation once formed remains a citizen of 
the state of its création, and that subséquent incorporation for the 
purpose of domestication, and in order to comply with local statutes 
and requirements, do not affect the citizenship, but that they remain 
citizens of the state of their original incorporation. That line of dé- 
cisions has no application to this cause. The line of décisions with 
which we are concerned grows out of the consolidation of railroad 
companies incorporated in différent states. The statutes of the various 
States which authorize such consolidation may differ in a few minor 
particulars, but they are ail substantially the sanie. Ail the décisions 
and text-writers agrée that, where one corporation is formed by tlie 
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consolidation of two or more corporations, the consoIidated corporation 
is a citizen of each state in which any one of the constituent companie/( 
was a citizen. Upon this point there is marked unanimity. 
Morawetz on Private Corporations, at sections 1000 and 1001 : 

"A consolidation of several corporations into one Involves the formation ot 
a new corporation out of the united shareholders of the old. Companies origl- 
nally chartered by différent states may be thus united Into a single corpora- 
tion, by vlrtue of législation passed in each of the states. In such case the 
new Company becomes invested with ail the rights and duties of a corpora- 
tion in each state, but the franchises of the Company in each state are de- 
rived from the législation of that state alone. A corporation formed by con- 
solidation of several companies under the laws of différent states must, while 
in either state, be treated as a citizen of that state alone in determinlng the 
jurisdiction of the Circuit Courts of the United States. And such company 
will generâlly be considered in each state as a corporation created or charter- 
ed by that state, vylthin the purview of its législative enactments." 

Dillon on Removal of Causes, at section 104: 

"If a corporation Is chartered In several states, It cannot, when sued In 
one of them, claim that it is likewise a citizen of another, and therefore en- 
titled to remove the cause to the fédéral court on the ground of citizensbip in 
such other state. • • * When a corporation created by the laws of one 
state becomes consoIidated with corporations of other states, and changes Its 
name, and is sued by the new name In a court of the state of its création by a 
corporation of the same state, another one of the consoIidated corporations, 
created by another state, cannot go into the state court and hâve the cause 
removed. In effect the gênerai rule seems to be that, when a consoIidated 
Company is formed by the union of several corporations chartered by différ- 
ent states, it is presumed to be a citizen of each of the states whieh granted a 
charter to any one of its constituent companies, and therefore, when sued in 
one of those states by a citizen thereof, it cannot claim the rlght of removal." 

From the authorities, it seems clear that the Atlanta & Charlotte 
Air Line Railway Company, formed by the consolidation of railroads 
chartered under and by virtue of the laws of the states of North Car- 
olina, South Carolina, and Georgia, when sued in the courts of any 
one of the said three states, must be deemed to be a citizen of that 
state. It cannot deny its creator. 

The New York, New Haven & Hartford Railroad Company is a 
corporation formed by the consolidation of a number of railroads in 
New York, Connecticut, Rhode Island, and Massachusetts. Under 
the authorities, it is deemed to be a corporation in each of said states. 
One Smith brought his action in Massachusetts for personal injury 
which had occurred to him in Connecticut. The défendant corporation 
insisted that the court of Massachusetts had no jurisdiction. It was 
held that the corporation was a citizen of Massachusetts, and the plain- 
tiff was allow'ed to recover for the injury sustained in Connecticut. 
Smith V. New York, N. H. &'H. R. Co. (C. C.) 96 Fed. 504. 

In the case of Goodwin v. N. Y., N. H. & H. R. Co. (C. C.) 124 
Fed. 358, plaintiff, a citizen of Massachusetts, brought his action in 
the Circuit Court of the United States for the District of Massachusetts 
against the défendant, alleging that it was a corporation created and 
existing under the laws of Connecticut. It was a consoIidated rail- 
road made by the consolidation of roads in New York, Rhode Island, 
Connecticut, and Massachusetts, and under ail of the authorities i? 
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deemed to be a citizen of each state, and in any court within the state 
of Çonnecticut, either state or fédéral, it would be deemed to be a 
citizen of Çonnecticut. The Circuit Court of the United States for 
the District of Massachusetts held that it was without jurisdiction, as 
plaintiff was a citizen of Massachusetts, and the con^olidated railroad, 
in the courts of Massachusetts, state or fédéral, must be deemed a 
citizen of Massachusetts also. This case is bottomed upon Whitton 
V. Wabash Ry., 80 U. S. 270, 20 L. Ed. 271. There a citizen o£ Illinois 
brought his action against the railway company in the state courts 
of Wisconsin. While the action was pending the Removal Act of 
March 2, 1867, was passed, amending Act of March 27, 1866. It ap- 
plied to actions then pending. Plaintifï then petitioned for the removal 
of his cause to the Circuit Court of the United States. The défend- 
ant company resisted the removal on the ground that it was incorpo- 
rated in Illinois, Wisconsin, and Michigan, but that its entire line lying 
in the three states was managed and controlled as a single corpo- 
ration; that ail its franchises were exercised and its affairs managed 
by one board of directors and officers; that its principal office and 
place of business was in Chicago, in the state of Illinois; and that 
there was no office for the management and control o£ the corporation 
in Wisconsin. The court held that within the state of Wisconsin it 
was a corporation and citizen of the said state of Wisconsin. The 
corporation was not permitted in the courts of Wisconsin to set up 
its Illinois citizenship. Nor would it hâve been permitted in the courts 
of Illinois to set up its Wisconsin citizenship. 

In Horne v. Boston & Maine Railroad (C. C.) 18 Fed. 50, the plain- 
tifï, a citizen of New Hampshire, brought his action in the courts of 
New Hampshire for injuries inflicted in Massachusetts, alleging that 
défendant was incorporated under the laws of New Hampshire. It 
was also incorporated in Massachusetts and Maine, numerous roads in 
the three States having been consolidated into one. The railroad com- 
pany sought to remove , it into the fédéral court. Judge Lowell in 
remanding the case to thé state court, in delivering the opinion of 
the court, said : 

"The fiction which makes two or three corporations out of what is, in fact, 
one, is established only for the purpose of giving each state its legitimate 
contxol over the charters which it grants, and that the acts and neglects of 
the corporation are done by it as a whole. It is immaterial, in considering the 
question of jurisdiction, that the damage complained of was suff ered within 
the llmits of Massachusetts, and that the judgment will bind the corporation 
in that state." 

The invisible, intangible corporation, which in the courts of this 
state must be deemed to be a citizen of this state, is a very différent 
thing from the tangible and visible railroad extending from Atlanta, 
Ga., to Charlotte, N. C. The invisible, intangible corporation owns 
and has leased ail and every part of said railroad. 

In the courts of the state of South Carolina, the Atlanta & Charlotte 
Air Line Railway Company is not only deemed to be a citizen of 
South Carolina, but it is likewise deemed to be the owner and lessor 
of ail and every part of the railroad from Atlanta, Ga., to Charlotte, 
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N. C. Ofi course, as to any actions pending in the courts of North 
Carolina and Georgia, a like fiction obtains. 

That the fiction that exists with respect to the corporation does not 
extend to the visible, tangible property, is shown by the case of Muller 
V. Dows, 94 U. S. 444, 24 L. Ed. 207. An action was brought in the 
Circuit Court of the United States for the District of lowa to fore- 
close a mortgage executed by a Consolidated interstate railway com- 
pany which was incorporated both in the state of lowa and in the 
State of Missouri, and the railroad property lay in both states. It 
was held that the decree of foreclosure in the Circuit Court of lowa 
would and did sell the property as a whole. To divide the visible prop-. 
erty of an interstate Consolidated railroad by state lines according to 
the fiction that obtains as to citizenship would destroy the value of 
such property. .The proper interprétation of the laws will bring about 
no such resuit. 

[2] The plaintiflf had the légal right to join the lessor and the lessee 
as joint tort-feasors, and we cannot inquire into her motive for so 
doing. 

The cause is remanded to the court of common pleas for Spartan- 
burg county, whence it came. 



In re F. J. HACKER & CO. et al. 

(District Court, N. D. lowa, E. D. August 24, 1915.) 

Na 889. 

Bankrtjptct <g=3354 — Partnership — Rights of Pabtnership Ceeditobs 
— Rights of Ckkditobs of Pabtnebs Individually — "Provable Debt." 

The réduction of claims of creditors of a firm to judgment, either be- 
fore or after filing of a pétition in bankruptcy of the firm and the pai't- 
ners, does not change the ciiaracter of the claims, withia Eankr. Act July 
1, 1898, c. 541, i 5f, SO Stat 547 (COmp. St. 1913, § 9589), declarlng that 
the net proceeds of firm property shall be appropriated to the payment 
of firm debts, and the net proceeds of the individual estate of each part- 
ner to the payment of his individual debts, and section 63 (Comp. St. 
1913, § 9647), providlng that proyable debts of a bankrupt are provable 
debts reduced to judgment, and an application of the individual estâtes 
of the partners to the payment of the flrm creditors can only be noade 
after individual creditors hâve been fully pald, and then only in the 
manner provided by section 5f, though the claims of the firm creditors 
may be allovced against the flrm and the individual estâtes. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §f 555-564; 
Dec. Dlg. ®=5354. 

For other définitions, see Words and Phrases, First and Second Séries, 
Provable Debt] 

In Bankruptcy. In the matter of F. J. Hacker & Co., a partnership, 
and F. J. Hacker and S. J. Hacker, individual members thereof, bank- 
rupts. Pétition of Joséphine and Joseph Hacker, as individual cred- 
itors of F. J. Hacker, a partner, for review of an order of the référée, 
overruling their objections to the allowance of claims of creditors of 
the partnership against the estate of its individual members and their 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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participatîng in the distribution of tiie assets of the individual estâtes 
equally with the individual creditors of the partners. Order of référée 
in part vacated and set aside. 

Mark J. Butterfield, of Waterloo, lowa, for petitioners. , 
Paul W. Smith, of Waterloo, lowa, for partnership creditors. 

REED, District Judge. F. T. Hacker & Co., a copartnership doing 
business under the name of F. J. Hacker & Co. (composed of F. J. 
Hacker and S. J. Hacker), and the individual members thereof, were 
each adjudicated bankrupts by this court on March 31, 1915. On 
March 22d preceding the Waterloo Register Company, a corporation, 
recovered two judgraents in the district court of lowa in and for 
Black Hawk county against the partnership and the individual mem- 
bers thereof, one of which is for $190.85, and the other for $414.35, 
both of which are based upon claims against the partnership only, but 
for which the individual members are also liable. On the same day, 
March 22, 1915, the Cutler Hardware Company, a corporation, re- 
covered two judgments in the said district court of Black Hawk coun- 
ty against the partnership and the individual members thereof, based 
upon claims against the partnership only, but for which the individual 
members thereof were also liable, one ofi which judgments is for 
$2,273.55, and the other for $2,524. Edwards, Longley, Ransier & 
Smith, a firm of attorneys at Waterloo, also hâve a claim against the 
bankrupt for $146.50 as attorney's fee for procuring one or more of 
said judgments, which is included in the judgment as part of the costs. 

At the date of thèse judgments it is alleged that the bankrupts (the 
partnership and the individual members thereof) were each insolvent, 
and it is agreed that neither of the bankrupt estâtes will pay in full 
the claims filed and allowed against it, exclusive of the claims in con- 
troversy in this proceeding. The Waterloo Register Company, the 
Cutler Hardware Company, and Edwards, Longley, Ransier & Smith 
hâve filed their respective judgments, or claims as stated, against the 
partnership estate, and also against the individual estate of each of 
the partners, asking that they be allowed as unsecured claims against 
each of the estâtes, and that they be permitted to participate in the 
distribution of the individual estâtes equally with the individual, cred- 
itors of said estâtes. Joséphine Hacker and Joseph Hacker, claiming 
to be individual creditors of F. J. Hacker, one of the bankrupts, hâve 
filed claims against his individual estate, the former in the sum of 
$6,500 and the latter for $602.70, and asked that they be allowed 
against the individual estate of said bankrupt, and that the assets of 
his individual estate be first applied to the payment of his individual 
indebtedness before applying any part thereof to the respective claims 
of the Waterloo Register Company, the Cutler Hardware Company, 
and Edwards, Longley, Ransier & Smith, as provided in section 5f 
of the Bankruptcy Act. 

The référée denied the respective objections of Joséphine and Joseph 
Hacker, so far as they ask that the individual estate of F. J. Hacker 
be first applied to the payment of his individual indebtedness before 
applying any part thereof to the partnership indebtedness, and ordered 
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that the claims of the Waterloo Register Company, the Cutler Hard- 
ware Company, and Edwards, Longley, Ransier & Smith shall share 
equally with the individual creditors of F. J. Hacker in the distribu- 
tion of his individual estate. Joséphine and Joseph Hacker excepted 
to this order, and pétition for a review thereof . 

Whether or not the bankrupt partnership left any assets, or there 
is any real estate of the bankrupts upon which the several judgments 
might be hens, does not appear f rom the record ; but, if there is any 
such real estate, the bankruptcy foUowing so soon after the rendition 
of the judgment will annul or dissolve the lien of the judgments, as 
the référée very properly held. Section 67f, Bankruptcy Act. After 
referring to section 5f and section 67 oi the Bankruptcy Act, and 
some other authorities, the référée said: 

"I flnd that, while the liens created by the judgments herein above referred 
to are destroyed and annulled by section 67f of the Bankruptcy Act, said judg- 
ments still remain adjudications of the rlghts of the parties, and they belng 
against the individual members of the partnership, as well as the partnership 
itself, the said judgments may be proved and allowed against each and ail of 
the estâtes herein to be adminlstered, and that the Cutler Hardware Cîom- 
pany, the Waterloo Register Company, and Edwards, Longley, Ransier & 
Smith shall be considered as individual creditors of the individual estâtes, as 
well as creditors of the partnership estate, In the distribution of dividends 
herein." 

From this it seems that, because the partnership creditors hâve re- 
duced their claims against the partnership to judgment, and the judg- 
ment is also against the individual members of the partnership, who 
is liable for partnership debts, section 5f of the Bankruptcy Act is 
annulled, or is inapplicable, in the opinion of the référée. That sec- 
tion provides: 

(a) "A partnership, durlng the continuation of the partnership business, er 
after its dissolution and before the final settlement thereof, may be ad- 
judged a bankrupt. * • • " 

(f) "The net proceeds of the partnership property shall be appropriated to 
the payment of the partnership debts, and the net proceeds of the individual 
estate of each partner to the payment of his individual debts. Should any 
surplus remain of the property of any partner after paylng his Individual 
debts, such surplus shall be added to the partnership assets and be applied to 
the payment of the partnership debts. Should any surplus of the partnership 
property remaln after paylng the partnership debts, such surplus shall be 
added to the assets of the Individual partners In the proportion of their re- 
spective Interests In the partnership." 

(g) "The court may permit the proof of the daim of the partnership eâtate 
against the individual estâtes, and vice versa, and may marshal the assets 
of the partnership estate and Individual estâtes so as to prevent préférences 
and secure the équitable distribution of the property of the several estâtes." 

Section 63 : 

"Debts of the bankrupt whlch may be proved and allowed against his 
estate which are (1) a flxed llabllity, as evidenced by a judgment or an In- 
strument in writing, absolutely owing at the time of the flllng of the pétition 
against him, whether then payable or not, with any Interest thereon which 
would hâve been recoverable at that date or with a rebate of Interest upon 
such as were not then payable and did not bear interest ; * • • (4) found- 
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ed mpon an open account, or upon a contract express or implied ; and (5) 
founded upon provable debts reduced to judgments after tbe flling of the 
pétition and before the considération of the bankrupt's application for a 
discharge," etc. 

The réduction of their daims to judgment by the partnership cred- 
itors does not change the character of such indebtedness f rom a part- 
nership debt to an individual debt, but changes the form of the debt 
only. Its character as a partnership debt remains as before, and fof 
which each member of the partnership may be Hable, if the partner- 
ship assets are insufficient to pay the sum; and section 5f of the 
Bankruptcy Act provides hovv the distribution of the assets of the 
partnership, and of the individual members thereof, shall be made 
among their creditors, and controls in the distribution of such assets. 

Section 63 of the Bankruptcy Act recognizes that debts of the bank- 
rupt which hâve been reduced to judgment may be proved and allowed 
against his estate, and the fact that the debts hâve been reduced to 
judgments, either before or after the filing of the pétition in bank- 
ruptcy, does not change the ruie of section 5f as to the distribution of 
the proceeds of partnership and individual estâtes. The ref eree's or- 
der in permitting thèse partnership creditors to share equally in the dis- 
tributions of the individual assets with individual creditors is erro- 
neous, and it is ordered, so far as it perrnits this to be donc, that it 
be vacated and set aside. In re Wilcox (D. C.) 94 Fed. 84 ; Sargent v. 
Blake, 160 Fed. 57, 63, 87 C. C. A. 213, 17 L. R. A. (N. S.) 1040, 15 
Ann. Cas. 58; In re Union Bank, 184 Fed. 224, 106 C. C. A. 366; In 
re Effinger (D. C.) 184 Fed. 728. 

The indiyidual liability of F. J. Hacker, one of the members of 
this copartnership, for the partnership indebtedness, arises only be- 
cause he is a member of the copartnership, and not because he lias 
separately undertaken to pay the partnership indebtedness. If a mem- 
ber of a copartnership should individually indorse, or otherwise indi- 
vidually agrée to pay a partnership debt, his individual estate might 
be liable to the créditer to whom such promise was made, and it may 
be that the creditor holding such promise might share equally with 
other individual creditors of the member so undertaking — a question 
we are not now called upon to détermine, for there is no such question 
hère involved. 

No objection is perceived to the allowance by the référée of the 
claims of the partnership creditors against both the partnership and 
the individual estâtes, as the individual members of the partnership 
are liable with the partnership for the partnership debts ; but the dis- 
tribution of the individual estâtes to the payment of the creditors of 
the partnership, and the application of the individual estâtes to the 
payment af partnership creditors, are only to be made after the indi- 
vidual creditors hâve been fuUy paid, and then in the manner provided 
by section 5f of the Bankruptcy Act. 

The order of the référée, so far as it permits the partnership cred- 
itors to share in the distribution of the individual estate of F. J. 
Hacker equally with the individual creditors of such estate, is there- 
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fore vacated and set aside. The clerk will certify to the référée a copy 
of' this opinion and order, and the référée will observe the same in 
ordering the distribution of the assets of the partnership and indi- 
vidual estâtes. 

It is ordered accordingly. 
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McFAELIN V. MeFARLIN. 

(District Court, S. D. lowa, C. D. August 25, 1915.) 

No. 2373. 

Bankbupxct ®=3267 — Distbibution or Assets — Liens. 

A créditer of tlie bankrupt, who was also the trustée, clalmed a lien 
upon certain real estate belonging to tlie bankrupt. Such property, to- 
gether with other property, real and personal, was sold in bulk by the 
referee's orders, after the submission of the claim of lien, but before 
the referee's décision. The claimant was présent at the credltors' meeting 
and consente^ to the sale, which was made free and clear of ail liens. 
Subsequentiy the référée decided that claimant had a valid lien, and 
that such lien foUowed the proceeds of the sale. HelA, that the lien 
couid not be established agaiust the proceeds, since it was impossible to 
détermine the amount reeelved from the spécifie real estate subject to 
the lien. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 371, 380 ; 
Dec. Dig. <S=»267.] 

In Bankruptcy. In the matter of the bankruptcy of the B. A. Lock- 
wood Grain Company. Suit by M. McFarlin against M. McFarlin, 
trustée, to establish a lien. On pétition to review the décision of the 
référée establishing the lien. Reversed and remanded. 

Parsons & Mills, of Des Moines, lowa, for petitioning créditer 
W. G. Harvison, of Des Moines, lowa, and John A. HuU, of Boone, 
lowa, for objecting creditors. 

WADE, District Judge. This case cornes before the court upon 
pétition for review. 

On August 24, 1914, a pétition in bankruptcy was filed against the 
Lockwood Grain Company, and upon adjudication M. McFarlin, claim- 
ant herein, was appointed trustée. On October 26, 1914, McFarlin, 
the trustée, filed a claim in the sum of $17,195, claiming a lien upon 
certain real estate in the city of Ames, lowa, under a deed which he 
claims was executed as a mortgage. It is also claimed that the de- 
scription in the deed was by mutual mistake incorrect, and claimant 
asked that the deed be reformed and the lien established. 

On October 27, 1914, the référée appointed a committee of creditors 
to represent the estate in the matter of the claim so filed by the trus- 
tée, who, on account of his Personal interest, was incapacitated from 
acting therein. On the same date, October 27, 1914, at a continuance 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the first meeting of the creditors, an order was made by the référée, 
directing said M. McFarlin, as trustée, to — 

"forthwith expose for sale at prlvate sale, in bulk or singly, the elevator prop- 
erties, and the mill property, belonging to the estate of the above-named 
bankrupt, more partlcularly descrlbed as follows: The real and Personal prop- 
erty at Ames, Gilbert, Ontario, Kelley, Slater, Sheldahl, Pdlk City, Crocker, 
Ankeny, Garden City, Shipley, Cambridge, Lee's Switeh, Elkhart, Enterprise, 
Commerce, Urbendale, and Saylor ; the flour and f eed mill operated by Shan- 
non & Mott Company, located at Des Moines, lowa — ail of the above property 
belng more fuUy described in the inveutory of assets and liabilities filed here- 
in by M. McFarlin, receiver." 

The property upon which McFarlin claimed a lien was the real 
estate located at Ames, lowa, and included in the foregoing order. 
The committee ofi creditors filed objections to the claim filed by Mc- 
Farlin, upon which a hearing was had before the référée on December 
14, 1914. Evidence was taken, and the cause submitted — judgment 
to await briefs to be filed by counsel. Décision was finally made by 
the référée April 24, 191.5, sustaining the claim of M. McFarlin, and 
establishing the same as a "prior claim against the estate of the above- 
named bankrupt in the sum of $17,195." 

On January 16, 1915, after the submission of the case to the référée 
and before the décision, one Parley Sheldon filed a proposai to pur- 
chase ail of the property of the bankrupt as above described for the 
sum of $65,000. Thereupon the référée called a spécial meeting of 
the creditors on January 26, 1915. The record shows that at this 
meeting "the trustée (McFarlin) is présent in person and by his at- 
torneys." The offer made by Sheldon having been présentée!, it was 
accepted by a majority of the creditors in niunber and amount of claims 
filed and allowed, and the référée entered an order approving a sale 
to be made upon the terms proposed, and an order was made that 
"the said trustée (McFarlin) shall forthwith sell and convey to the 
said Parley Sheldon ail the trustee's right, title, and interest" in ail 
of the property heretofore described. 

On March 9, 1915, in compliance with such direction, the trustée 
(McFarlin) did exécute his deed, conveyingall of said property, describ- 
ing it in détail, unto the Central lowa Grain Company (being a corpo- 
ration organized by Mr. Sheldon to receive the property), which deed 
spécifie?, in détail the proceedings leading up to the sale, and which 
deed includes the foUowing: 

"Whereas, the said M. McFarlin, as trustée in bankruptcy of the estate of 
B, A, Lockwood Grain Company, bankrupt, was duly authorized, after no- 
tice to ail creditors and lienholders, by an order of Ht>n. H. H. Whittaker, 
référée in bankruptcy, dated October 27, 1914, to sell and convey the property 
hereinafter mentioned, at prlvate sale, In bulk or singly, free and clear of 
ail liens, and the said trustée having under such order sold the said property 
described in said order to the Central lowa Grain Company," etc. 

This deed was filed for record April 8, 1915. Thereafter, on April 
24, 1915, the référée filed his opinion in the case submitted, holding 
that McFarlin had a valid lien upon the property described in the deed, 
and that he was entitled to préférence ; and the opinion f urther states : 
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"It Is unnecessary to pass upon the question as to whether or not thia 
court bas jurisdiction to reform the deed êi^en clalmant by banknipt. The 
trustée of the estate, pursuant to the will of the creditors, and under order of 
court; bas sold ail of the real and Personal property in Ames, including that 
covered by the conveyance, in bulk, free and clear of liens, to the Central 
lowa Grain Company, a corporation composed of creditors of this estate, for 
an amount greatly in excess of claimant's lien tbereon. The lien of the 
clalmant would therefore follow the proceeds derived from sucb sale, and 
the estate would be bound to protect him." 

Exceptions were taken, and upon pétition for review it becomes 
necessary to détermine whether or not the findings of the référée 
should be sustained. In the view I take of this case, it is unnecessary 
to pass upon the question of the right of McFarlin to a lien upon the 
property described in the deed. 

The exceptions raise the question as to whether, in view of the 
sale in bulk of ail this property, consisting, as aforesaid, of the real 
estate in sotne 19 separate towns, corncribs, elevator scales, coalhouses, 
etc., located in many of thèse towns, and numerous items of grain and 
other Personal property, for the sum of $65,000, the claim by Mc- 
Farlin to a lien upon the real property at Ames can now be recognized 
and enforced against the fund of $65,000 received for ail of said 
property. There was no appraisement of any individual pièce of 
property, so far as appears, and the record in no manner indicateS 
anything as to the value of the property at Ames upon which McFarlin 
claims a lien. McFarlin was présent at the meeting when the order 
for sale was made. He, as trustée, signed the deed, and made the 
conveyance of ail this property, free from ail liens. No objections 
were made by him at any stage to the sale of said property, or the 
manner in which it was sold. 

As found by the référée, McFarlin had a lien upon a spécifie parcel 
of property. This parcel, with some 18 other parcels, and the vast 
amount of personal property, were sold in bulk for a gross sum. A 
court of equity has broad powers, and will ignore forms and technical 
rules, in order that justice may be done; but no way is suggested, and 
I can conceive of no way, in which, under existing conditions, the 
McFarlin lien can be established against any portion of the proceeds 
of this sale. It has been repeatedly held that, where the holder of 
a lien upon property permits its sale in bulk, together with other 
property upon which he claims no lien, he is estopped from asserting 
a lien against any portion of the purchase price. 

In re Gerry (D. C.) 112 Fed. 957, is in point The estate of the 
bankrupt consisted of 12 pièces of realty, a large amount of machinery, 
and Personal property of various kinds. The whole of said assets 
were sold in Itunp for $27,500. The sale was unanimously agreed to 
at a meeting of the creditors, of which claimant had notice, and to 
which he made no objection. Subsequently he asked that his claim, 
which constituted a lien upon two pièces of realty only, be paid eut 
of the gross siun. His request was denied ; the court using the f ollow- 
ing language : 

"This sale was unanimously agreed to at a meeting of the creditors, of 
which meeting the claimant bad notice; and as be did not object, elther 
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tUen or afterwards, he actually or presumably assentcd to what was donc. It 
seems clear to me,, therefore, that even i£, under ordlnary circumstarices, hls 
lien would hâve been discliarged by a referee's sale in case money enougli was 
produeed by the two lots to pay the lien, it Is impossible, under the facts in 
hand, to détermine that sufficient money was produeed by the land that was 
bound for his elaim. No apportionment of the priée paid is possible. This 
condition having been brought about by the décision of the creditors, in which 
he took part, to sell the real and personal property for a lump sum, It is, I 
think, évident that his claim for payment out of this sum cannot be al- 
lowed." 

In Re Klapholz (D. C.) 13 Fed. 1002, the claimant asserted a lien 
upon certain clothing sold by him to the bankrupt. The assets of the 
bankrupt, including said clothing, were sold in lump. In denying 
claimant's right to a préférence out of the proceeds, the court used 
the following language: 

"The fund was produeed by the sale of ail the bankrupt's personal prop- 
erty, including the clothing manufactured by the claimant, clothing manufac- 
tured by other persons, and various other articles; and there is no évidence 
concemlng the price for which the sults in question were sold. The claim- 
ant had notice of the sale, which was made by the receiver under an order 
of court, and was afterwards duly eonflrmed without objection ; and he 
should bave asked the court to direct this clothing to be sold separately, in 
order that the fund thus produeed might be earmarked, and the validlty of 
his claim upon it be considered. The court had no knoMedge that he was 
asserting a lien for the manufacture of thèse goods, and, as they had passed 
out of his possession into the custody of the receiver, it was his duty to make 
seasonable claim to priority of payment Otherwise, he must be held to hâve 
taken the risk that the goods might be sold in such manner that the proceeds 
might be indistinguishably mingled with the proceeds of the other property 
of the bankrupt. In re Gerrj' (D. 0.) 112 Fed. 95T." 

In Keyser v. Wessel, 128 Fed. 281, 62 C. C. A. 650, the court says: 

"I agrée with this conclusion, which accords with two préviens décisions 
in this district. In re Gerry [D. C] 7 Am. Bankr. Rep. 462, 112 Fed. 957; 
In re Klapholz [D. O.] 7 Am. Bankr. Rep. 703, 113 Fed. 1002. It is certain 
that no apportionment of the $3,500 can be made with any degree of accuracy ; 
for, while it is true that only $1,000 was bid for the license separately, and 
therefore it may be contended with some degree of plausibllity that the re- 
maining $2,500 was bid for the stock and flxtures, it may also be contended, 
^ad with equal plausibllity, that, as only $144.61 was bid for the stock and 
\4stures separately, the license must hâve produeed the balance of the $3,500. 
Olearly the two lots as an entirety were more valuable than when ofifered 
separately ; but the excess of value cannot now be assigned to Its proper 
source or sources. Probably each lot contrlbuted something to the higher 
price, but it would be a mère guess to attempt to say how much. If the land- 
lord had desired to object to the sale upon the ground that he tiad not re- 
ceived notice, his time for so doing was, at latest, when the pétition for con- 
firmation was presented, for of this, at lèâst, he had knowledge, and he wàs 
actually présent when the order was made. Hls aCquiescence In the report 
and confirmation was a clear ratification of the sale in bulk, and a walver of 
the failure to give him notice. The action of the référée In rejecting the 
claim is approved." 

In Re McFadgeh (D. C.) 156 Fed. 715, it is said: 

' "If the landlords cannot claim priority diit of the proceeds of the sale of 
the license, it becomes necessary for them to designate a particUlàr fund out 
pf which they claim priority.. This they cannot d,o, for the reason that they 
pi^rpitted tlie trustée to seil the le&s% Uceuse, > stock, and flxtures together, 
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and thereby lost their claim to priorltj' of payment out of the fund reallzed, 
because it could not be possible for them to claim priority out of any par- 
ticular fund, wben everythlng was sold in bulk. Tbis point was decided in 
Keyser v. Wessel, 12 Am. Bankr. Rep. 126, 128 Fed. 281, 62 C. O. A. 650. No 
objection was made to the sale, nor is there any évidence how much the 
stock and fixtures brought separate from the llCense, or how much the lease 
brought separate from the whole. » • * Under the facts thus stated by 
the référée and by the court, it seems to me that discussion is unnecessary, 
in View of the décision by the Court of Appeals o£ this circuit in Keyser v. 
Wessel, 128 Fed. 281, 62 0. 0. A. 650, 12 Am. Bankr. Rep. 126, from whlch I 
am unable to dlstlnguish the présent controversy. Upon the authority of that 
case, therefore, the ruling of the leamed référée, declining to sustain the 
claim of the landlords to priority, must be afflrmed." 

In Vollmer v. McFadgen, 161 Fed. 914, 88 C. C. A. 605, the court 

says : 

"The sale in gross of thèse différent items was made and conflrmed on 
notice to the landlord and without objection. » * » The gross prie© for 
which thèse items were sold constitutes such a commingling of the three 
items as brlngs the case wlthin the ruling in Keyser v. Wessel, 12 Am. Bankr. 
Rep. 126, 128 Fed. 281, 62 C. C. A. 650, where on a commingling of like items 
this court held it was Impossible 'to détermine the proportional value of the 
particular part bound by the liens to the gross purcbase price.' " 

See, also. In re Torchia (D. C.) 185 Fed. 578; In re Grainger, 160 
Fed. 69, 87 C. C. A. 225. 

Counsel for claimant rely upon In re Goldsmith (D. C.) 168 Fed. 
779, McKay v. Hamill, 185 Fed. 11, 107 C. C. A. 115, and In re Dunn 
& Co. (D. C.) 193 Fed. 212. None of thèse cases are in point. In the 
first case claimant had a chattel mortgage upon spécifie articles of Per- 
sonal property which were sold, not in bulk, at a sale with other ar- 
ticles of property, and the difficulty arose because the accounts 
kept of the sale did not specify the property for which the différent 
amounts were received, and the question involved was whether the 
évidence was sufficient to properly point out the amounts received 
for the articles upon which the mortgage lien existed. McKay v. 
Hamill simply involved a question ais to whether or not a sale was free 
from a lien of a trust deed, and, if so, whether the proceeds of the 
property was subject to the lien. There was no question as to the 
identify of the proceeds. In re Dunn & Co. involved claims for prior- 
ity, based upon rights accruing prior to the time the property passed 
into the hands of the trustée, and did not involve any question present- 
ed in this case. 

Thèse cases, however, show how far a court of equity will go in an 
effort to see that justice and right shall prevail; but they in no man- 
ner indicate a plan or principle upon which the lien of the claimant 
in this case could be established against any portion of the money re- 
ceived for the sale. If there were but two or three separate pièces of 
property involv,ed, it might be possible to in some manner arrive at 
the proximate amount which was derived from any one of them; but 
in this case the bankrupt was an elevator company, having property 
and doing business in some 19 différent towns and cities. Some places 
. it owned the real estate upon which its buildings were located, and 
did- not own the buildings; some places it owned the buildings, and 
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not the ground. There were elevators, corncribs, coalhouses, wagon 
scales, dwelling house, chicken house, feedhouse, oilhouse, bam, and 
numerous other structures, ail, together with the real estate, included 
in the sale. In addition thereto, there were thousands of bushels of 
wheat, and corn, and oats, and other grain — ail sold in bulk for the 
gross sum of $65,000. 

The claimant only asks a lien upon the real estate separate f rom 
the buildings at Ames, and how it would be possible to "unscramble" 
this transaction, so as to even approximate the real interest which 
McFarlin, under the décision of the référée, had in the property at 
Ames, is beyond my compréhension. So that, aside from the ques- 
tion of wg^ver and estoppel based upon the knowledge and acts of 
McFarlin, it seems to be impossible to grant him any relief. 

The décision of the référée is reversed, for the reasons above indi- 
cated, and the cause is remanded to hini for further proceedings con- 
sistent with this opinion. 



In re LENTERS. 

(District Court, E. D. Pennsylvanla. August 2, 1915.) 

No. 5242. 

1. Bankrtjptct ®=»396 — ^Exemptions — Statutobt Provisions. 

A bankrupt's right to exemption must be deduced from tlie state law, 
but must be asserted in the manner prescribed by Bankr. Act July 1, 1^, 
c. 541, 30 Stat. 544. 

[Ed. Nota — For otlier cases, see Bankruptcy, Cent Dig. §§ 65&-668; 
Dec. Dig. <S=j396.] 

2. Bankruptcy <S=>395 — ExEMPnoNis — Statutobt Provisions — Construction. 

The bankruptcy court should adminlster the exemption law liberally, 
and should not attempt to defeat an exemption by application of technical 
rules. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. g 658; Dec. 
Dig. <S=»395.] 

3. Bankruptcy <@=»400 — Exemptions — Statutory Provisions — Construction. 

A bankrupt flled his schedules, setting forth a daim for an exemption of 
$300 ta cash under a state statute providing that property to the value 
of $300 should be exempt The value of the drug business of the bankrupt 
was not set out tn his schedules. After the fillng of the schedules, the 
business and stock were sold as a golng concem for cash and notes. Sub- 
sequently the bankrupt filed a pétition to amend his schedules by adding 
the cash and notes as the value of the business, and the pétition was al- 
lowed. Four days later the bankrupt filed a pétition for leave to amend 
his original claim of exemption, asking that $300 in cash be set apart 
out of the proceeds of the sale. The state law provided that property to 
the value of $300 should be exempt, and that the person entitled to an ex- 
emption could elect to retain the same out of any bank notes, moneys, 
stocks, or other indebtedness. Eeld, that the bankrupt was entitled to his 
exemption of $300 in cash, in view of Bankr. Act, § 7 (Comp. St 1913, § 
9591), which does not require that the bankrupt shall enumerate articles 
claimed as exempt, and section 47 (section 9631), requirlng the trustée to 
set apart an exemption claimed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. <©=»400.] 

€=9For other cases see same topic & KEY-NUMBBR in ail Key-Numb«red Digests & IndexM 
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4. Bankeuptct iS=5399 — Exemptions — Estoppel. 

That a petitloiilng creditor, who discouBted the notes of the purchaser 
of the business and stock of a bankrupt as a going concem, would fail to 
receive a dividend if an exemption was allowed to the bankrupt, did not 
justify disallowance of the claùn of the bankrupt, who did not lead the 
petitioning creditor into discounting the notes under the belief that the 
exemption would not be claimed ; the creditor havlng notice that the ex- 
emption was claimed and that the claim was not withdrawn, and in the 
absence of any fact to the contrary it belng assumed that the purchaser 
will pay the notes at maturlty, so that the creditor wUl receive back the 
cash advanced on the notes. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. dg. §§ 657, 66» ; 
Dec. Blg. ©=3399.] 

5. Bankeuptoy <S=245 — Trustée in Bankbxjptct. 

Though the Bankruptcy Act Imposes on the trustée In bankruptcy the 
duty of conserving the estate, collecting outstanding claims, and resisting 
payment of doubtful claims, he occupies a flduciary capaclty, and is to 
some extent a stakeholder, and he has a duty to perform to the bankrupt 
as well as to the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. ®=>245.] 

In Bankruptcy. In the matter of Williams J. Lenters, bankrupt. On 
a certificate of review ofi an ord'er of the référée refusing the bank- 
rupt his exemptions. Order reversed, with directions to allow an 
amendment to the claims for exemption and allow the exemption as 
claimed. 

Charles S. Wood, of Philadelphia, Pa., for bankrupt. 
John Blakeley, of Philadelphia, Pa., for trustée. 

THOMPSON, District Judge. William J. Lenters was declared a 
bankrupt on October 28, 1914. On December 10, 1914, he filed his 
schedules, setting forth a daim for an exemption of $300 in cash. 
The value of the drug business, in which the bankrupt was engaged, 
had not been set out in his schedules. After the schedules were filed, 
the business and stock of drugs were sold as a going concern, realiz- 
ing the sum of $3,550 in cash and notes. On March 18, 1915, the 
bankrupt filed a pétition to amend his schedule B-2 by adding $3,550 
as the value of the business, and the same day the référée made an 
order allowing the amendment. On March 22d, the bankrupt, out 
of abundance of caution, filed a pétition asking leave to amend his 
original claim of exemption so as to read as follows: 

"Wearing.apparel to the value of $20.00 and the said pair of cufC links to 
the value of $5.00, as set forth by him in his said 'Schedule B-5'; and the 
setting apart out of the proceeds derlved f rom the sale of said drug business 
thé further addltional sum of $300 in cash, and that, as so amended and 
determined, the same be delivered to him forthwlth." . 

On March 29th the référée made an order denying the prayer of 
the pétition and refusing the bankrupt his exemption, and that order 
is before the court for review. 

The referee's action was based upon the ground that the business 
had been sold by the trustée under an agreement between creditors 

@=>For otb«r cases lee same topic & KBT-NUMBER in ail Key-Numbered Dlgeats & Indexe* 
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by which the purchaser gave notes for the purchase money, which 
were.to be discounted by one of the large créditors, Smith, Kline & 
French Company; that this was done upon the prospect that by so 
doing Smith, Kline & French Company would ultimately receive a 
dividend of 2% per cent, upon its claim, and if the exemption was 
allowed there would be no dividend to créditors whatever. 

The trustée, who is the sole objector to the allowance of the bank- 
'•upt's exemption, bases his objection mainly upon the fact, stated by 
his counsel, that Smith, Kline & French Company will, if the claim 
is allowed, receive no dividend upon its claim. The trustee's counsel 
States in his brief : 

"As opposed to the hardship the bankrupt may suffer as the resuit of his 
f allure to obtain his exemption, Smith, Kline & Freuch Company, for whom 
counsel for the trustée Is llUewise Personal counsel, will be a sufferer, shouUl 
this exemption be granted." 

[1] The exemption is claimed under section 2 of the act of as- 
sembly of Pennsylvania of April 9, 1849 (P. L. 533), providing that 
property tothe value of $300 shall be exempt from levy and sale, and 
section 1 of the act of April 8, 1859 (P. L. 425), providing that every 
person entitled to the exemption provided for in the act of April 9, 
1849, may elect to retain the said exemption or any part thereof out of 
any bank notes, money s, stocks, judgments, or other indebtedness to 
such person. 

"That a bankrupt's right to exemption must be deduced from the state 
law is unquestlonable ; but it is no less true that, where the right exists, it is 
to be asserted in the manner which the Bankruptcy Act itself prescribes." 
Lipman v. Steln, 14 Am. Bankr. Rep. 30, 134 Fed. 235, 67 C. 0. A. 17 ; Burke 
V. Guarantee Title & Trust Oo., 14 Am. Bankr. Rep. 31, 134 Fed. 562, 67 C. 0. 
A. 486. 

[2] The spirit in which exemption laws should be administered in 
bankruptcy is well expressed in the language of Judge Hook, sitting 
in the Circuit Court of Appeals for the Eighth Circuit, in the case 
of Smith V. Thompson, 32 Am. Bankr. Rep. 165, 213 Fed. 335, 129 
C. C. A. 637, as follows: 

"In every court the administration of an exemption law should comport 
wlth the beneflcent spirit that prompted Its enactment. A court of equity 
especially should not attempt to defeat the exemption by nicetles in practice ; 
it should be helpful to those whose condition requlres them to invoke It The 
exemption in question hère wàs not of described articles, but was generally of 
Personal property up to a maximum value out of a larger mas$. The sub- 
stance under the statute was the value, not the partlcular character of the 
items." 

[3] It is the duty of the trustée, under section 47 of the Bankruptcy 
Act, to set apart the exemption claimed. It is asserted by the trustée 
that he could not set apart the claim in cash, because no cash was 
included within the assets contained in the original schedules. It is 
undisputed, however, that at the time the pétition was filed for leave 
to amend the claim there was sufficietit cash in his hands derived from 
the sale ôf the bankrupt's business; Four days prior to the application 
to amend the claim for exemption, the bankrupt had asked for and 
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obtained leave to amend the schednles by adding the sum of $3,550 
as the value of the business which had been sold. When the bank- 
rupt was permitted to amend his schedules, presumably on notice to 
the trustée and creditors, and without objection by them, his existing 
claim for exemption necessarily related to the amended schedule. 

In the case of In re O'Hara (D. C.) 162 Fed. 325, it was held that it 
was not material that the bankrupt was given 10 days extra by the réf- 
érée within which to file his schedules ; the grâce accorded him extend- 
ing to everything which was so covered including his claim for exemp- 
tion. The bankrupt hère moved to amend, in order that he might spe- 
cifically designate the fund out of which he claimed $300 in cash. The 
exemption allowed under the Bankruptcy Act is a personal right of the 
bankrupt, and should not be defeated by the application of technical 
rules in compliance with the provisions of the state statuté, nor with 
the forms in bankruptcy. The original claim was for $300 in cash. 
If cash to that amoxmt had been among the assets, it would hâve been 
the duty of the trustée at once to set it aside for the bankrupt. 

Section 7 of the Bankruptcy Act does not require that the bank- 
rupt shall enumerate articles claimed as exempt, but only that the 
claim for such exemption as he may be entitled to shall appear in 
the schedules which he is required to file. A strict adhérence to form 
is not necessary in order to obtain a substantial right of this nature 
in a court of bankruptcy. Judge Dallas, in referring to the forms in 
bankruptcy, well stated the attitude of the courts in Burke v. Guarantee 
Title & Trust Co., supra : 

"They are 'formsi' and nothing more. As was sald by the Suprême Court 
(General Order'38, 39 Fed. xiv, 32 C. C. A. xxxvii), they are to be 'observed 
and used with such altérations as may be necessary to suit the circumstances 
of any particular case'; and, under the circumstances of this case, we dé- 
cline to hold that the failure of the bankrupt to precisely observe one of 
them was fatal to his claim, because we côuld not do so without subordinating 
substance to form, and refusing a légal right, merely ou account of a defect 
in procédure, which has caused no injury to any one, and which, if requisite, 
might be cured by amendment" 

In Ivipman v. Stein, supra, where ail the assets of the bankrupt es- 
tate were, sold before the claim was made, and the time allowed for 
making it had expired, rendering it impossible to appropriate spécifie 
property to its liquidation, it was held that the bankrupt's right to 
the allowance was not thereby extinguished, and that she should be 
allowed $300 in cash out of the proceeds of the receiver's sale. That 
the substance of the bankrupt's right, and not the form in which it 
is presented, is controlling, is évident from an examination of the 
décisions. See In re Renda (D. C.) 17 Am. Bankr. Rep. 521, 149 Fed. 
614; In re Ansley Brothers (D. C.) 18 Am. Bankr. Rep. 457, 153 
Fed. 983; In re Luby (D. C.) 18 Am. Bankr. Rep. 801, 155 Fed. 659; 
In re Dunlap Co., 21 Am. Bankr. Rep. 731, 167 Fed. 433, 93 C. C. A. 
69; In re Zack (D. C.) 28 Am. Bankr. Rep. 138, 196 Fed. 909; In re 
Kelly (p. C.) 28 Am. Bankr. Rep. 730, 199 Fed. 984. 

What then was the substance of the bankrupt's right? The law 
entitled him to cash or property, to the value of $3(X). The assets 
225 F.— 56 
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wliich came into the hands of the trustée exceeded in value that 
amount, though at the time the claim was filed they were not scheduled. 
The failure to schedule was due merely to inadvertence, and it is not 
claimed by anybody that it was through a désire on the part of the 
bankrupt to conceal or to withhold information. Upon the sale of 
thèse assets, the original claim for exemption having been objected 
to by the trustée, the bankrupt without objection added to his schedules 
the value received for the omitted item. To hold that the bankrupt 
cannot now hâve his exemption, because it was claimed in cash and 
the schedules exhibited no cash at that time, is subordinating sub- 
stance to technical form. Whether the bankrupt had received prop- 
erty to the value of $300 out of his assets, or now receives $300 in 
cash, is not shown in the présent case to resuit in any différence in 
the value of what is received, and, following the équitable doctrine 
above laid down, the bankrupt's right to exemption should not be de- 
feated, unless some one is injured thereby through some act or omis- 
sion upop his part. 

[4] It is asserted by the trustée, and the référée held, that the 
fact that the petitioning creditor, who discounted the notes of the 
purchaser, would fail to receive a dividend, was sufficient ground for 
not allowing the claim of the bankrupt. Nothing in this record con- 
vinces me that the petitioning creditor was led into discounting the 
notes through reliance upon any act or omission of the bankrupt which 
can now be held to estop him f rom asserting his rights as against this 
creditor. The creditor had notice that exemption was claimed and 
that the claim was not withdrawn. If he relied upon the technical 
objection to the claim that it called for cash, when no cash was in 
existence, I fail to see that he was justified in assuming that the bank- 
rupt was thereby debarred from asserting his claim to payment out 
of any fund. Moreover, there is nothing in the facts of the case to 
show that Smitb, Kline & French Company will lose anything which 
it would not hâve lost if it had not undertaken to discount the notes 
and the sale had been allowed to go for cash. In the absence of any 
fact found to the contrary, it must be assumed that the makers of 
the notes will pay at maturity, and that Smith, Kline & French Com- 
pany will receive back whatever cash bas been advanced by it. Its 
only disadvantage, then, would be in the disappointment of a hope 
which it had in common with other creditors that the bankrupt's ex- 
emption would not be allowed, and that out of the $300 left in the 
hands of the trustée ail creditors would receive a dividend upon their 
claims. That it indulged in this hope was based upon its own con- 
clusion as to the law, and not upon any act or omission of the bank- 
rupt. Smith, Kline & French Company, however, is not appearing 
against the bankrupt upon the pétition for review, but its case is pre- 
sénted by the trustée through his counsel. 

[5] The position of the trustée should be borne in mind. He has a 
duty to the bankrupt as well as to the creditor. His attitude in the 
présent case has not been to see that the exemption was set apart, or 
that the substance of the bankrupt's rights was obtained, but to ob- 
struct and defeat a right asserted by the bankrupt in order to prevent 
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supposed hardship to a particular créditer. While the Bankruptcy 
Act imposes upon the trustée the duty of conserving the estate, col- 
lecting outstanding claims, and resisting payment of doubtful claims, 
he stands in a fiduciary capacity, and is to some extent a stakeholder. 
Bosworth V. Terminal Railroîid Association, 80 Fed. 969, 26 C. C. A. 
279. In the conflict between his duty to the bankrupt and that to the 
creditors, he has apparently subordinated the daim of the bankrupt to 
that of the créditer, who is a private client of the. counsel appearing 
at the argument for the trustée. The situation is at best a délicate one, 
in the double fiduciary and professional relations involved. 

Passing to the merits of the case, I think the learned référée has 
overlooked the substance of the bankrupt's rights in adhering to tech- 
nical form; that, while the allowance of an amendment is said to be 
a matter of grâce, the allowance of a daim for exemption is a matter 
of substantial right, and if, by refusing to allow the amendment, the 
bankrupt is denied a right which the courts should be astute to recog- 
nize and allow, he has gone beyond matters of grâce, upon which dis- 
crétion may be properly exercised, and denied the bankrupt a sub- 
stantial right, which has not been expressly waived by him, and which 
he should not be estopped f rom asserting by reason of any conduct dîs- 
closed in this record. 

The order of the référée will be reversed, with directions to àllow 
the amendment to the claim for exemption and to allow the exemption 
as claimed. 



CUSHMAN & DENISON MFG. CO. v. GRAMMES et aL 

(District Court, E. D. Pennsylvania. August 16, 1915.) 

No. 1081. 

1. Teade-Marks and Tbade-Names ©=98 — Infbinqeukht — ^Rei*ekence to 

MaSTEB — FiNDINGS AND FOBM OF EEPOET. 

Where, after an interlocutory decree in a suit for unfalr trade and an 
Infringement of a trade-mark, adjudglng the facts on both Issues la 
plalntifE's favor, defendant's pétition to hare the decree mpdlfled on the 
issue of plaintiff's property rights in the trade-mark is sent to the master, 
with the question of what sum plaintifC should recover, he should find the 
facts bearing on the pétition, unless he flnds plaintiff joins In the prayer 
thereof, and make an Interlocutory report thereon, or also flnd separate- 
ly what plaintiff would be entitled to on the basla of unfalr trade aloue 
and on the basis of both unfalr trade and infringement 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Namea, Cent. 
Dig. § 112; Dec. Dlg. ®=j98.] 

2. Teade-Makks and Tbade-Names ®=>98 — ^Masteb — ^Accounting foe Pbof- 

ITS — Detebmination. 

Even if the question before the master be only what plalntift Is en- 
titled to recover for unfalr trade, it is for hlm In the flrst instance to 
détermine whether an accounting for profits by défendant properly en- 
ters into the inquiry. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. § 112; Dec Dig. <g=»98.] 

SssFor other cases see same topic & KEY-NUMBBR in ail Ker-Numbered Bigests & Indexes 
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3. Tbade-Mabks and Teadk-Names (§=98 — Mastee — Accotrimwa — Statinq 
Account — Contbmpt. 

Under rule of practice 63 (198 Fed. xxxvii), provlding that ail parties 
accounting before a master shall bring in their respective accounts iu 
the form of debtor and créditer, a party's account is on the basis of a 
cash statement of moneys received and disbursed, so that défendants are 
not In contempt for not eomplying with the master's order to include in 
their account the names and addresses of their customers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Namea, Cent. 
Dig. § 112; Dec. Dig. i®=»98.] 

In Equity. Injunction by the Cushman & Denison Manufacturing 
Company against Henry A. Grammes and others. Sur interlocutory 
report of master certifying questions. Cause recommitted to master, 
with instructions. 

Oswald M. Milligan, of Philadelphia, Pa., and Gantz & Tucker, of 
New York City, for plaintiff. 
Fenton & Blount, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. This case présents unusual features. 
Some of them relate to questions which hâve been already passed up- 
on and should be regarded as eliminated, except so far as they may be 
still included among those which may be raised on exceptions to the 
master's report when it comes to be filed. Others of , them may be 
regarded as still in the case to be determined. A short outline state- 
ment of certain record facts may serve to separate the ins from the 
outs, and enable one to state the governing principles applicable to 
each. 

The plaintiflF filed its bill of complaint August 12, 1913, averring 
both a common-law and a statutory proprietary right in a trade-mark 
known as the "Gem," and charging both tinfair trade and an inf ringe- 
ment of its proprietary exclusive privilège, and praying for an in- 
junction and the awarding of damages and profits. On October 6, 
1913, a preliminary injunction issued. The cause then proceeded to 
trial, and défendants, through their counsel, admitted both the tres- 
pass and the infringement. Thereupon the cause further proceeded to 
the entry of a decree adjudicating thèse facts, and thus far the rights 
of the parties by making permanent the injunction and referring the 
cause to hâve found whether an account of profits should be taken. 
This was on January 22, 1914. An accounting was found to be called 
for. A référence then followed to hâve determined "what sum" the 
plaintifï should recover. Subsequently there came to the défendants 
information of facts which were in lethal conflict.with the claims of 
right set up by the bill of complaint. This information was that the 
claim of a common-law trade-mark had been adjudicated against the 
plaintifï, and registration of the trade-mark, upon which its statutory 
right depended, had beeri denied it. Thèse new aspects of the case 
were presented to the court in the fôrm of an application to hâve the 
decree of January 22, 1914, vacated. This relief was denied by the 
court. The grievance was re-presented in the form of a motion to 
open the decree which had first been made. This motion was like- 

(Ë=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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wise dismissed. The appeal for relief was then renewed under the 
guise of a pétition to hâve the existing decree modifiied. No definite 
action was taken upon this by the court beyond sending it to the master 
by the order of July 3, 1914. 

Recurring now to the proceedings before the master, we' hâve this 
record: The défendants presented évidence of the facts upon which 
the prayer of their pétition was based. They also presented what they 
characterize as an account of their dealings in the device to which 
the dispute between the parties relates. This was not acceptable 
to the plaintiff as the account to which it claims to be entitled. The 
master upheld the views of the plaintifï, and by his order indicated that 
the défendants, in addition to the purely accounting features of the 
statement, should incorporate in it a list of the names (with addresses) 
of the customers to whom the clips had been sold, as well as détails 
of production cost, and the facts relating to the crédits claimed in the 
account. The défendants hâve not complied with this order, and the 
question of being in contempt bas arisen. 

[1-3] It will be observed that the uridisposed-of pétition leaves in 
the case, undisturbed by any prayer for relief, the finding of unfair 
compétition. The part of the finding which the court is asked to modify 
is the part of the decree which is based upon the proprietary right. 
This prélude brings us to a formulation of the principles by which the 
action of the court should be guided and controlled. This further 
first calls for an analysis of the situation to which thèse principles are 
applicable. Every one bas the right to pursue his business or calling 
free from unlawful interférence by others. To him also belongs the 
right to the possession and use of his properly, Each is a right, but 
the latter only can be properly said to be a right of property. If the 
former is interfered with by the unfair compétition, which is hère 
charged, the wrong is a tort, redress for which is afforded through 
légal forms by an action for damages and through chancery forms 
by the added remedy of a restraining order. The basis of the com- 
plaint is the tortious conduct of the défendant, and of the remedy 
compensation for the damage done, as well as protection against fur- 
ther damag'e. If the owner is deprived of his property, he may estab- 
lish his right and hâve the property restored to him, together with the 
profits, which are also his, received therefrom, for which the défend- 
ant must account. To the owner, it is true, belongs the further right 
to an undisturbed possession and use of that which is his, so that a 
dèprivatiori of the right of property may involve a tortious act, and 
there is also at times included in the term "damages" the punitive or 
vindicatory, as well as the compensatory, thought. None the less there 
is the indicated essential différence in the two things, 

Viewing the présent case in the light of this distinction, it is clear 
that the court cannot proceed to a final award without first finding 
whether défendant bas been guilty simply of the tortious act, or the 
appropriation of property, or of both. This was done by the decree 
of Januairy 22, 1914. The decree, it is true, is interlocutory ; but 
as long as it stands it disposes of everything involved in it. We'èft- 
tertain no doubt of the power of control which the court bas over sUch 
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decrees. This is implied in their very nature. If authority for the ex- 
istence of such power is required, it may be found in Perkins v. Four- 
niquet, 47 U. S. 206, 12 L. Ed. 406. This is, however, far f rom being 
ail. The exercise of power, merely because it is possessed, is the height 
of unwisdom. The doctrine of stare decisis, where the décision has 
been made in the very case under considération, has a value far be- 
yond that of the presumption of correctness. The ruling is much 
more than merely persuasive, even when the reasoning of the judges 
by whom it was rendered is such as to bring instant convincement of 
mind. It is a décision of the questions involved which should not be 
disturbed by any other than a tribunal having appellate duties. We 
hâve the authority of one of the greatest of jurists and statesmen for 
the truth that bad laws may be borne, but the "jus aut vadum aut in- 
certum" présents a situation which is intolérable. 

The decree of January 22, 1914, has not only the original sanction 
of its first entry, but the double confirmation of two refusais — one to 
vacate, the other to open, it. If this were ail the record shows, it 
surely would stand as made. The decree of July 3, 1914, and the 
opinion of Judge McPherson accompanying it, however, implies its 
at least partial suspension, and forbids us to treat it as a closed chapter 
of the controversy. As the question of the property rights of the 
plaintiff is still in the case, this in conséquence afïects the duty im- 
posed upon the master to report "what sum, if any, plaintifï is entitled 
to recover." The controversy has already been unduly prolonged, and 
the litigation, so far as conducted in this court, should be brought to 
a final decree. The order of July 3d contemplated a report from the 
master which would enable the court to make a final decree. It f urther 
expresses the will of the court to retain control of the questions other- 
wise determined by the decree of January 22d. This decree is none 
the less in force. It, coupled with the order of July 3d, imposes a 
triple duty upon the master. This would involve a finding of the sum 
to be found under the decree as made. It would also involve a sepa- 
rate finding of such sum, based upon the unfair compétition by itself, 
in the event of the proprietary property f eature being eliminated. Final- 
ly, it would call for a report of the facts averred in the pétition upon 
which the order of July 3d was based, so that the court might modify 
or refuse to change the decree of January 22d. 

The order in which thèse several duties were to be discharged is not 
indicated in the order. It would therefore be within the province of 
the master, if so requested by the parties, or if in his judgment such 
a disposition of the cause was called for, to report first upon the facts 
of the pétition by an interlocutory report, and thus clear the case of 
the necessity of a finding of more than one sum. The final decree 
could, of course, be expedited by the parties agreeing upon and join- 
ing in a request for a modification of the decree by limiting the sum 
to be found to the amount which the plaintiiï is entitled to recover 
for unfair compétition only. To this, we understand from the report 
of the master, the plaintifï has agreed. If such is the case, the find- 
ing may be accordingly limited. This should enable the master ta 
proceed with what is pending before him. It does not, however, dis- 
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pose of the spécial question which he has certifiée! to thè court. We 
do not deem it proper, in advance of the report of the master and of 
argument upon exceptions, which may be filed to his report, to give 
expression to the views of the court on the question of whether the 
amount of défendants' profits afïords any aid in the admeasurement of 
plaintiff's damages, or whether plaintiff is entitled to an accounting 
for such profits further than to make thèse observations. If the prop- 
erty right is still in the case, we do not understand plaintiff's right 
to an accounting to be denied. If the finding is restricted to the sum 
to which plaintiff is entitled because of unfair trade only, the master 
can détermine whether an accounting for profits properly entprs into 
the inquiry. 

When the right of a plaintifï to an accounting is found, rule 63 (198 
Fed. xxxvii, 115 C. C. A. xxxvii) gives ample authority to require the 
défendant to file such account, and sufficiently désignâtes its form and 
what it shall contain. In form it must be a debtor and creditor state- 
ment. The rule indicates that it shall be on the basis of a cash state- 
ment of moneys received and disbursed. The analogue of an account 
stated by a sales agent or other fiduciary will afford a guide to what 
is required. If the account is accepted by the plaintifï, the profits 
hâve been ascertained, and this inquiry is at an end. If the statement 
is not acceptable, the case of a hearing upoix exceptions to the account 
of any trustée supplies the required guide. The account, as stated 
by the défendants, is one thing. The évidence from which the master 
finds the facts upon which to base an account stated by him is another 
thing. Care should be taken to keep the distinction clear. The first 
should be a financial statement in cash account form simply. It should 
not be a list of possible witnesses, nor a statement of évidence, by 
which the items of the account may be vouched. The parties may 
call witnesses or offer évidence bearing upon accounting facts. Sub- 
pœnas may issue and include the usual duces tecum clauses. The 
production of bocks and papers may be compelled. Rules 62 and 63 
and the ordinary rules which pertain to such matters apply. If a 
défendant objects to account, or a witness is asked to testify, or to 
produce books or papers, and objection is made, the question raised 
should be passed upon by the master. If the order of the master is 
met by a refusai to comply, the refusai may be certified to the court, 
or the opposite party may ask the master to find the facts and to 
state an account against the défendants from ail the évidence before 
him. 

In making such orders, care should, of course, always be taken to 
préserve to each party ail his rights. Under the guise of requiring 
an account, or eliciting facts through testimony and évidence, neither 
party should be required to disclose the course of his dealings, so that 
a rival or competitor may injure him or gain an unfair advantage. 
The test is always : Is the requirement relevant to the décision of the 
cause? Almost everything in such cases must in the first instance be 
left to the discrétion of the trial judge, or of the master acting in that 
capacity. Bringing thèse abstractions to the concrète, we décline to 
ad judge the défendants to be in contempt because of what this record 
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discloses, and are of opinion that the order requiring the défendants 
in their accounting to give the names and addresses of their custom- 
ers should be revoked. The basis of the expressed wilhngness of the 
défendants to give the information does not warrant a contempt find- 
ing. The cause is recommitted to the master, with instructions to pro- 
ceed in accordance with this opinion. For his guidance we recapitulate 
the points of instruction: 

1. Let the master definitely find whether plaintifif agrées to join with 
défendants in the prayer to hâve the decree of January 22, 1914, so 
modified as to limit the finding against the défendants to one of unfair 
compétition only, and to wjthdraw ail claim to infringement of trade- 
mark property, and to further agrée that the détermination of the 
"sum, if any, which plaintiff is entitled to recover from the défend- 
ants" be likewise limited. 

2. If the inquiry is so limited by agreement, the master may theiî 
détermine "the sum, if any, to which plaintiff is entitled," and ques- 
tions which may incidentally arise, including the one of whether, in 
the case as so limited, thé défendants should be called upon to dis- 
close the amount of moneys received by them. If the plaintiff has not 
so agreed, or does not do so, then the master, if the parties so request 
and stipulate, or if in his judgment such interlocutory report will ex- 
pedite the décision of the cause, may report a finding of ail the f acts 
bearing upon the pétition referred to him by the order of July 3, 1914, 
or the master may proceed to détermine ail the questions now before 
him, and report, in addition to the findings above indicated, findings 
of the sum, if any, to which plaintiff is entitled on the basis of a find- 
ing of unfair trade alone, and also on the basis of a finding of both 
unfair trade and infringement of trade-mark property being in the 
case, thèse amounts to be separately stated, respectively. 

This order is made with a view to having the case in shape for 
final decree on exceptions, if any are taken, to the master's report. 
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In re J. F. PIERSON, JR., & CO. 
(District Court, S. D. New York. July 24, 1915.) 

1. Bankbuptct i®=>140 — Brokers — Rights of Customers. 

Where a bankrupt stockbroker did not hâve in liis possession free and 
clear stock equal to the claims of ail customers for whom he had purchas- 
ed stock, none of ttie customers could reclaira any part of ttie stock on 
liand. or any part of the equity in such loans as had among thelr col- 
latéral the remalning stock, though, where he had in his possession stock 
free and clear sutEcient to satisfy ail the customers, it would be presumed 
■that he had purchased it to keep good his obligations to the customers, 
who could reclaim the stock. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. (®=>140.] 

2. Bankruptcy ig=>140 — Brokers — Rights of Customers. 

A customer of a bankrupt stockbroker, who showed that his account 
had a crédit balance when the pétition in bankruptcy was flled, but who 
could not trace his stock by certiflcate number into a loan secured by 
stock as collatéral, had no superior equity, and could not reclaim any 
stock. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <&=>140.] 

3. Bankruptct ©=326 — Brokers — Rights of Cdstomees. 

A customer of a bankrupt stockbroker, who could uot trace stock pur- 
chased for hlm, and pledged for loans, was entitled to a set-ofC equal to 
the value of the stock when converted ; and where the customer, havlng 
the burden to show the date of the conversion, did not show it as of any 
given date before date of bankruptcy, the value of the stock could be 
flxed as of that date. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. <©=>326.] 

4. BANKRnPTCT <®=ïl40 — Brokers — Rights of Customers. 

A customer of a banknipt stockbroker, who was credited wlth the pro- 
ceeds of stock as of the date of bankruptcy in a sum sufflclent to wipe 
eut his debt, and which gave him stock free and clear, came within the 
preferred class, and could reclaim the stock ; and where the equity of the 
loan was not enough, the deflciency must be borne by other customers, 
holding their stocks on a margin. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <3=5l40.] 

6. Bankruptcy <S=3474 — Peocekbings to Reclaim Pbopebty — Costs. 

A customer of a bankrupt stockbroker, who found his stock in loans, 
while entitled to a crédit balance, is not liable to pay any part of the 
disbursements in réclamation proceedings, and should hâve a docket fee ; 
and since the bankrupt should hâve withdrawn the stock from the col- 
latéral, and so placed it as to enable the customer to get it without ex- 
pense, the expenses arising from liis failure to do so must be borne by the 
gênerai creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 8T8-884; 
Dec. Dig. <©=474.] 

6. Bankruptcy <S=>476 — Proceedings to Reclaim Peopebty — Costs. 

Customers of a bankrupt stockbroker, carrying stocks on a margin, are 
not entitled to any docket fee in réclamation proceedings, for they gave 
the broker the riglit to pledge them as collatéral with banks. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 898, 899; 
Dec. Dig. <S=»4T6.] 

^zsFor other cases see same topic & KKY-NUMBER in ail Key-Numbered Dlgestp & Indexes 
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7. Banketjptct iS=j474 — Proceedings to Reclaim Peopertt — Costs. 

Customers of a banknipt stockbroker, who seek to reclaim stock, but 
wLo fail altogether, should not bear any costs of an omnibus customers' 
réclamation proceeding, wherein other customers obtained relief. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §i 878-884; 
Dec. Dig. <g=474.] 

In Bankruptcy. In the matter of the bankruptcy of J. F. Pierson, 
Jr., & Co. Omnibus customers' réclamation proceeding. Order ad- 
vised. 

William M. Parke, of New York City, for receiver. 

Joseph J. Jacobs, of New York City, for Charles Greenberg. 

Bayard L. Peck, of New York City, for Walter J. Quinn. 

James Gillin, of New York City, for Howard S. Gott. 

John C. Rowe, of New York City, for Charles McClair. 

Irving h. Ernst, of New York City, for Patrick J. Ruddy, Joseph 
J. Ives, Pauline A. Buchholz, and Jared T. Kirtland. 

Taylor, Jackson & Brophy, of New York City, for Morris Ritter. 

Frank L. Boynton, of New York City, for Horace C. Stringfield. 

William F. Unger, of New York City, for Laurence J. Levy, Hela 
Van Thyn, and Jules Vrieslander. 

LEARNED HAND, District Judge. [1] Gorman v. Littlefield, 
229 U. S. 19, 33 Sup. Ct. 690, 57 h. Ed. 1047, held that, when a 
broker had enough stocks in his box to meet ail bis obligations, it 
would be presumed that he had purchased them to keep good those 
obligations. Just what there was "revolutionary" in that doctrine I 
confess is not apparent to me, except that it reversed the rule there- 
tofore obtaining for a short time in this circuit. Schuyler v. Little- 
field, 232 U. S. 707, 34 Sup. Ct. 466, 58 L. Ed. 806, did not affect or 
modify this ruling in the least, but it did hold that the same rule did 
not apply to the replenishing of bank accounts. Re Leavitt & Grant, 
215 Fed. 899, 132 C. C. A. 238. Re Hollins & Co., 219 Fed. 544, 

C. C. A. , held that the presumption did not apply, although 

the broker had enough shares of stock to meet ail his obligations, if 
those shares were partly in loans, partly lent to a customer who had 
gone "short," and partly in his box. I do not think that anything 
turned upon the fact that part of the shares had been lent to another 
customer, instead of being pledged with a bank, because, when so lent, 
the broker gets in retum à chose in action binding the customer to 
secure for him a corresponding number of shares. There is no indi- 
cation in Re Hollins, supra, that the décision would hâve been différ- 
ent, had the shares of stock in the loans and in the box equaled the 
number required to fulfill the obligations to the customers. On the 
contrary, the whole discussion turns upon the number of shares which 
the brokers had free and clear and in their possession. I think the 
master was right in holding that this case limits Gorman v. Littlefield, 
supra, to cases where there is enough to go around "in the box." 
However, I wish to add that the language in Re Leavitt & Grant, su- 
pra, that Gorman v. Littlefield, supra, applied to securities "in the 

<S=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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box" was not intended so to limit that case, and was quite unneces- 
sary to the décision. 

The claimants urge that the doctrine of Re Hollins, supra, is whoUy 
inconsistent with any logical application of the doctrine of Gorman 
V. Littlefield, supra. They say that, if the presumption exists, it is 
one of f act, arising from Ûie probability that a broker has donc what 
is honest, and that the Suprême Court put the doctrine upon that very 
ground. If, they add, the stock was intended to become the customers' 
as soon as the broker bought it, obviously no subséquent pledge can 
affect their rights in it as between him and them. If, they conclude, 
it should be urged that his subséquent pledge be thought to be évi- 
dence of his prior intent, when he bought it, to buy it for himself , not 
them, the answer is that his subséquent pledge was not inconsistent 
with an intent to buy for them, for he had tiie right to pledge cus- 
tomers' shares which they held on margin, at least for the amount 
of the margin. Once you assume that purchases of the necessary is- 
sues of stock are intended for customers, why, they ask, should you 
think them any the less so because you afterwards find them exactly 
where you would expect to find them, were your assumption true? 

Ail such arguments, however, must be addressed only to the Cir- 
cuit Court of Appeals, and can gain no hearing in this court. It there- 
fore follows that, in ail cases where the bankrupts did not hâve free 
and clear in their box an amount of stock equal to the claims of ail 
customers, none of the customers may reclaim any part of what they 
did bave on hand, nor any part of the equity in such loans as had 
among their collatéral the remaining shares. This disposes of the 
claims of Joseph J. Ives, Patrick Ruddy, Pauline A. Buchholz, and 
Jared T. Kirtland. 

[2] Quinn's claim is in the same category. He insists that his case 
is covered by Re Ennis, Ex parte Bamford, 187 Fed. 720, 109 
C. C. A. 468, because his account showed a crédit balance when the 
pétition was fîled. He would be quite right in his argument if he 
could trace his stock by certificate number into the loan in question. 
That was the assumption throughout in Ex parte Bamford, supra, an 
assumption the exact basis of which is not quite certain to me, but 
which I understand to rest upon an actual tally of the securities foimd 
in the loan. They were identically traced. We must remember, how- 
ever, that under the rule of Re Hollins, supra, no presumption what- 
ever of ownership arises imless there are enough shares "in the box," 
or unless the claimant can actually identif y his shares by certificate 
number. Hence the condition is absent which would give Quinn the 
préférence that Bamford got in his case. The décision in Re Mc- 
Intyre, Ex parte Pippey, 181 Fed. 955, 104 C. C. A. 419, rests upon 
the same identification of securities as Ex parte Bamford, supra. 

McClair's Case f ails with Quinn's. McClair has not actually traced 
his certificate .099 bought on May 27, 1912, into the shares held by 
the American Exchange National Bank. On the contrary, it was 
delivered elsewhere. Hence, though he had a crédit balance, he does 
not fulfill the condition realized in Ex parte Bamford, supra, and Ex 
parte Pippey, supra; he cannot trace or identify his stock. 
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Levy's Case follows the disposition of Ruddy's and the others first 
-:onsidered, and fails. 

The claim of Van Thyn and Vrieslander also falls in the same 
category as Ruddy, except for the point of waiver. That can malie 
no différence in the resuit, because it does no more than give to those 
who can trace their property the right to that property. As there is 
no property to reach, it cannot create what does not exist. 

[3] Gott's claim raises an interesting question. The master has al- 
lowed himhis National Enameling stock because he has traced the 
spécifie certificate. About that stock, therefore, there is no dispute. 
Yet he has held him indebted to the estate to an extent measured in 
part by crediting him with the value of his Sloss-Sheffield stock. Now, 
this stock, under the rule in Re HoUins & Co., supra, cannot be traced, 
because, although the bankrupts had enough stock to fiU their orders, 
it was ail pledged, and the pledge prevents the presumption from aris- 
ing. If the Sloss-Sheffield stock in the loan is not Gott's, then it 
must hâve been converted at some prior time, or it can never hâve 
been purchased at ail. As Gott is in any event entitled to a set-off 
equal to the purchase price, if the order was never executed, or to 
the value of the stock when sold, if later converted, there must be 
some period of time fixed for its value. The master has taken the 
value of Sloss-Sheffield stock on July 30, 1914, and allowed him for 
that. Such a finding can only rest upon the assumption that July 
30, 1914, or later was the date of conversion, a pure assumption with- 
out évidence. Further, we hâve it on the authority of Re Mcintyre, 
Ex parte Niven, 174 Fed. 627, 98 C. G. A. 381, that there is no con- 
version if the broker retains enough shares in the possession of an- 
other to meet his obligations. 

Apparently, therefore, while the customer has no property in the 
certificates in the hands of others, the broker has not converted the 
stock, if there remain enough in such hands subject to his control to 
answer his obligations. If it appeared that there always was enough 
stock on hand, then there would never be a conversion, and we should 
be presented with the strange anomaly that while, under Ex parte 
Nevin, supra, the broker had never converted the stock, yet under 
Re Hollins & Co., supra, the customer had no property in any of the 
stock at hand. Such a situation, if it ever ariscj would apparently 
présent the necessity of yielding one doctrine or the other. However, 
that dilemma is not raised in the case at bar, because it does not appear 
that the bankrupts always had enough stock on hand, but only that 
they might hâve had. Since, under Ex parte Nevin, supra, the burden 
rests upon the customer to show the date of the conversion and since 
he has not shown it as of any given date before July 30, 1914, the 
master did the only thing open to him and took the value as of the 
date of bankruptcy. I do not f orget that consistently, under Ex parte 
Nevin, supra, no conversion whatever has been shown. Logic would 
require that Gott should get neither stock nor any allowance for the 
value of the stock at any time; but there are limits of injustice to 
which consistency should not drive us, and this is one of them. Some 
value must be taken quite arbitrarily, and I can see no other which is 
less arbitrary than that adopted. 
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It is quite clear that there is no warrant in f act for Gott's suggestion 
that no purchase was ever made, and therefore the rule does net apply 
of West V. McLaughlin, 162 Fed. 124, 89 C. C. A. 124. 

Greenberg's claim falls with Ruddy's. 

[4] Ritter's claim is a little better than the master bas allowed. 
Having traced bis stock specifically, be may recover it. However, 
bis other stocks be does not get, and is credited with tbeir proceeds 
as of July 30, 1914, a crédit which is enougb to wipe eut bis debt 
altogetber and give bim bis Erie stock f ree and clear. He, tberefore, 
cornes under tbe rule of Ex parte Bamford, supra, and is in a pre- 
ferred class. If tbe equity of tbe loan is not enougb, the deficiency 
must be borne by tbe otber claimants, provided tbey beld their stocks 
on a margin. If any of tbem were in Ritter's position, and held stocks 
free and clear, tbey will also be in tbe preferred class. 

[5] Tbe last question is of tbe costs and disbursements. Those cus- 
tomers wbo, like Ritter, found tbeir property in loans, wbile tbey 
were tbemselves entitled to,a crédit balance, ought not to be called 
on to pay any part of tbe disbursements, and sbould bave a docket 
f ee. Tbe bànkrupt, under Ex parte Bamford, supra, sbould bave witb- 
drawn tbeir sbares from tbe collatéral, and put tbem in bis box, wbere 
tbe customer sbould bave been able to get tbem witbout expense. Tbe 
expenses arising from bis failure to do tbis are properly to be borne 
by bis gênerai creditors, wbo must take bis place as he left it. 

[6] Those customers wbo were carrying tbeir stocks on a margin 
gave tbe broker tbereby the right to pledge tbem ar> collatéral witb 
banks, and it may fairly be argued tbat the expense of disentangling 
the resulting rights tbey sbould bear in proportion to tbeir eventual in- 
terests. I am clear tbat tbey sbould bave no docket fee. 

[7] Those claimants wbo fail altogetber sbould not bear any costs. 
The proceeding is now remitted to the Spécial Master to prépare 
an order in accordance witb tbis opinion. So far as I am aware, tbat 
order will follow tbe report, except in respect of tbe stock of Ritter 
and in the matter of disbursements. 



SHAFFER V. FEDERAL ORjrEINT CO. 

(District Court, B. D. Pennsylvania. September 2, 1915.) 

No. 3638. 

1, Debt, Action of ®=>15 — Nature and Scope of Rbmedt. 

In an action of debt, the issues are, does défendant owe the clalmed 
debt? and does he owe it to plaintiffî and a merger of the Issues résulta 
in the question, what, if anything, does défendant owe to plaintiff? 

[Ed. Note.— For other cases, see Debt, Action of. Cent Dig. §§ 30, 37; 
Dec. Dig. iS=3l5.] 

2. Action <S=>13 — Légal oe Equitable — Défenses. 

Notwithstanding the practice prevailing in Pennsylvania of adminlster- 
ing equity through légal forms permlts équitable défenses in actions of 

éïsFor other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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assumpsit, no action at law can be maintained unless the rlght of action 
is in plaintiff. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 7&-83; Dec. Dig. 
®=»13.] 

S. Action ©=24 — Défenses— Lksal ob Equitable. 

Where a claim of debt arises eut of the promise sued on, so as to glv& 
a rlght of action to plalntlEf, the fact that the claim has been asslgned to 
a thlrd person is no légal défense; but out of such. a daim of ownership 
an équitable défense niay arise, and under the Pennsylvanla practice de- 
fendant may call on claimant to corne in and défend or invoke the équi- 
table powers of the court through f orm of motion or rule to hâve the case 
markéd to the use of the real owner of the claim, or, if within the terma 
of the statutes, to hâve the parties interplead, or flle a bill in equity foï 
the puri)<)se, or pay the claim into court, so that an issue may be framed 
and detérmined to whom It belongs, or permit the cause to procçed and 
ask for relief. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 153-155; Dec. 
Dig ©=>24.] 

i. ASaiGNMENTS <®=>131 — AcTION — DEFENSES. 

Where suit is brought in the name of the légal plaintiff, the averment 
by défendant of his Ignorance of the true ownership of the claim, or his 
averment of its assignment, unless such as to carry with It the rlght of 
action, is no deferise. 

[Ed. Note.— For other cases, see Asslgnments, Cent Dig. §§ 220-226; 
Dec. Dig. ®=Jl31.] 

5. ASSIGNMENTS ®=>121 ACTION BT ASSIGNEE— DEFENSES. 

An action by, and in the name of, the assignée of the claim sued on, 
who is not the proper légal plaintiff, cannot be maintained, though the 
fact of assignment is admitted, and the absence of the rlght of action In 
the assignée is a good défense. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 200-205; 
Dea Dig. <s=>121.] 

6. CoEPOBATiONS ®=>4T3 — Issue of Bonds— ''Keqistered Holdeb" — "Regis- 

TEKED OwNEE." 

An obliger in bonds in the form of an acknowledgment of an indebted- 
ness to the registered holder, with a further promise to pay the interest 
to such holder, and the added provision that the bond Is transférable on 
the books of the obliger at its ofBce, and the registered owner only shall 
be entitled to receive the principal and interest, is not called on to pay 
interest, except to one In whose name the bond is registered, and who can 
also otherwise prove himself to be the owner, and the obliger may not re- 
fuse to permit a transfer of the registered ownership, and then refuse to 
pay the interest to the registered holder, in whose name the bonds stand, 
because of his attempted transfer; "registered holder" and "registered 
owner" meaning that the person in whose name the bond is registered 
Is the owner, so far as propriety of payment by the obliger, and so far as 
the right of action to enforce payment, is concemed. 

[Ed. Note. — 'For other cases, see Corporations, Cent Dig. §§ 1842-1853, 
1855 ; Dec. Dîg. ®=î473. 

For other définitions, see Words and Phrases, Secoud Séries, Registered 
Holder.] 

7. Bankbuptcy ®=>150 — "Title" of Bankeupt and Teusteb. 

Where a registered holder of bonds was adjudged a bankrupt, but the 
bonds were not hicluded in the schedule of assets, and the trustée dis- 
clalmed ail title thereto, the registered holder could enforce payment 
thereof, though the légal efifect of an adjudication in bankruptcy is by 
opération of law to transfer to the trustée the rlght of ownership and 
title of the bankrupt to ail his property; but the word "title" may be 

^Ê=>Ft>r other cases see samé topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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xised as expressive of the thought ot having the naked légal tltle with- 
out the bénéficiai ownershlp, or of the thought of having both. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 228; Dec. 
Dig. ®=5l50. 

For other définitions, see Words and Phrases, First and Second Séries, 
Tltle.] 

8. Pleadinq <g=>281 — Stjppi-emental Affidavit or Défense. 

Thougb a reglstered holder of bonds is entitled to enforce payment 
thereof, the obligor, flling aUidavit of défense not presenting a valid dé- 
fense, will be granted leave to file a snpplemental afiidavit of défense, 
setting up any new matter arising ont of any steps he may take for bis 
protection in the payment of the clalm of the holder, provided the affl- 
davlt is flled withln a specifled time. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. § 844; Dec. Dlg. 
©=>281.] 

At Law. Assumpsit by William B. Shaffer against the Fédéral 
Cernent Company. On rule for judgment for want of sufficient affi- 
davit of défense. Judgment for plaintifï. 

Smith, Paflf & Laub, of Easton, Pa., for plaintifï. 
Wm. Jay Turner, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] This is in substance an action 
of debt. In any such actions, one or both of two questions may arise, 
which in a sensé are merged into one. The two questions are: The 
one, does the défendant owe the claimed debt? The other, does he 
owe it to the plaintiiï? The merger results in the query: What, if 
anything, does he owe the plaintiff? In ail légal actions thèse ques- 
tions are distinct and separate, and difïer in kind and character. 

[2] The practice which prevails in Pennsylvania of administering 
equity through légal forms permits équitable défenses to be presented 
in actions of assumpsit. Légal principles are, however, none the less 
given their f ull sway and application. No action at law can be main- 
tained unless the right of action is in the plaintifï. The fact that the 
fruits of the légal victory, if obtained, belong to another, in no wise 
afïects the question of determining who is the légal plaintifï, or the 
légal principle that the suit must be brought in the name of the légal 
plaintifï. 

[3] Where a claim of debt justly arises out of the promise sued 
upon, so as to give a right of action to the plaintifï, the fact (although 
it be a conceded fact) that the claim has been assigned to a third per- 
son is no légal défense, and that mère fact présents no défense at ail. 
Out of such a claim of ownership by a third party, however, an éq- 
uitable défense, or the right of défendant to équitable relief, may arise. 
Under the Pennsylvania practice he may call upon the claimant to 
corne in and défend, or invoke the équitable powers of the court 
through the form of a motion or rule to hâve the case marked to the 
use of the real owner of the claim, or, if within the terms of Jthe stat- 
utes, to hâve the parties interplead, or may file a bill in equity for 
the purpose, or may pay the amount of the claim into court, so that 
an issue may be framed to détermine to whom it belongs, or he may 

^=3For other cases see same toplo & K3Y-NUMBBR In ail Key-Numbered Digests & Indexes 
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permit the cause to proceed, to hâve determined the existence or 
amount of fhe debt, and then ask for relief through any of the appro- 
priate forms above indicated, or through the exercise of the control 
which every court has over its exécution process. 

[4] When, however, suit has been brought in the name of the légal 
plaintiff, the averment by the défendant of his ignorance of the true 
ownership of the claim, or his averment even of its assignment (tinless 
such as to carry with it the right of action), is no defeiise. 

[5] On the other hand, an action brought by and in the name of 
the assignée, even if the fact be admitted, who is not the proper légal 
plaintiff, cannot be maintained, and thé absence of a right of action 
in the plaintiff is a good défense. Let us apply thèse principles to 
the facts of this case as set forth in the statemenf of claim, and as 
modified by the averments of the afiidavit of défense. The first ques- 
tion to be determined is: In virhom is the right of action? If it is 
not in the plaintiff, that is the end of the case. If it is in him, we go 
to the next question. 

[B] The record facts are thèse: the défendant company issued a 
séries of bonds, and executed a collatéral trust agreement to secure 
their payment. In and by each of the bonds the défendant promised 
to pay the amount named within a certain time, and the interest semi- 
annually on the Ist days of January and July of each year at a given 
rate per cent. The claim is for this interest, and the action has béen 
brought to recover it. Neither the fact that the interest claimed is 
due and payable, nor the amount of it, is in dispute. The bond is 
in the form of an acknowledgment of indebtedness to the "registered 
holder," with a further promise to pay the interest to "such holder," 
and the added provision that the "bond is transférable upon the books" 
of the défendant "at its office in the city of Philadelphia, and the regis- 
tered owner only shall be entitled to receive the principal and inter- 
est," etc. This part of the défense turns upon the latter quoted clause. 
The bonds in suit were issued to and registered in the name of the 
plaintiff. The argument is that, although the promise to pay is made 
to the registered "holder" he is given the right to assign to a registered 
"owner," and such owner thereafter is alone entitled to receive the 
interest. In other words, this latter phraseology means that, after a 
bond has been .assigned, the company is not called upon to pay the 
interest, except to ône in whose name the bond is registered, and who 
can also otherwise prove himself to be the' "owner." 

The averment of facts to which this mteaning of the contract is ap- 
plied is that défendant is informed that the plaintiff disclaimed owner- 
ship in the bonds, and that différent persons at différent times had 
asked to hâve the bonds, or some of them, registered in their names 
as assignées of the plaintiff (which registration was refused by de- 
fendant), and that défendant expects to be able to prove that plain- 
tiff is not the real owner of the bonds. The inferential déniai of in- 
debtedness because of thèse facts is made. This case is no exception 
to the gênerai rule that every case worth décision always présents a 
practical question, as well as sometimes a purély légal one. The prac- 
tical phase is the absence of any averment that any one other than the 
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plaintiff has ever demanded the interest on thèse bonds, or that any 
one has notified or warned the défendant not to pay the plaintifif, or 
threatened it with the danger of a double payaient in case it did so. 
The statement of facts accompanying the above averments of the af- 
fidavit is wholly consistent with the truth of such a situation as this. 
The bonds, although registered in the name of the plaintiff, in fact 
belonged to other members of his family, and the effort was made 
to hâve them assigned to the real ovvners. When registration was re- 
fused by défendant, the effort was made to sell or pledge them, and 
to hâve the proposed change of ownership noted. The position of 
défendant (except with respect to the feature next to be discussed) ré- 
solves itself into this : That it may first refuse to permit a transfer 
of the registered ownership, and then refuse to pay the interest to 
the registered holder, in whose names the bonds stand, because of his 
attempted transfer. 

We can find no such meaning in the quoted language of the con- 
tract. The phrase was inserted for the benefit, in that it was for the 
protection, of the défendant in making payment to the registered own- 
er. It is justified in paying him, because he alone can demand pay- 
ment. This means that no one else has a right of action against the 
corporation. There is no différence in légal meaning between '"regis- 
tered holder" and "registered owner." Either expression means that 
the person in whose name the bond is registered is the owner, so far 
as the propriety of payment by the corporation and so far as the right 
of action to enforce payment is concerned. In this aspect of the case 
the affidavit shows no défense. 

[7] This brings us to the other feature of the affidavit, to which réf- 
érence was above made. There is the positive averment of an adjudi- 
cation in bankruptcy, with the usual légal conséquence that the title to 
thèse bonds passed along with the other property of the bankrupt to his 
trustée. There is, however, the accompanying statement that the bonds 
were not included in the schedule of assets, and that after inquiry 
made into the facts the trustée disclaimed ail title to the bonds. The 
facts leave no merit in defendant's position, other than what arises 
out of the question of whether the légal effect of the adjudication 
(notwithstanding the disclaimer) was to transfer the title of the reg- 
istered owner to his trustée in bankruptcy by opération of law. If the 
title so passed, it follows that the right of action is in the trustée, and 
not in the plaintiff, and this action cannot be maintained in his name. 
The converse is equally clear. The distinction is a hornbook one be- 
tween the ownership of property and the mère holding of title to it, 
or the power of control over it, or its possession. The distinction is 
between title to and the property right in a thing. Broadly stated 
the légal effect of an adjudication in bankruptcy is by opération of law 
to transfer to his trustée both the right of ownership and the title 
of the bankrupt to ail his property. In the apt language of the act of 
Congress the trustée is "vested by opération of law with the title of 
the bankrupt, as of the date he was adjudged a bankrupt," with the 
exception noted. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 (Comp. 
St. 1913, § 9654). 
225 F.— 5T 
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The word "title" has a recognized appropriate use in a double sensé. 
It may be used as expressive of the thought of having the naked légal 
title, without the bénéficiai ownership, or of the thought of having both. 
The distinction is recognized in the act of Congress, and preserved by 
the provisions which require a conveyance by the trustée to the pur- 
chaser of property sold, and which revest title in the bankrupt after 
composition made, and vesting it in the trustée if the composition be 
set aside. The différence between a mère holding of title to and the 
real ownership of property is further recognized in the practice of 
summary and réclamation proceedings, through which the trustée in the 
one case asserts and in the other abandons claim to the property which 
is the subject of the proceedings. When a claim of ownership to 
property of which the bankrupt is in possession, or to which he holds 
the naked légal title, is made by a third party, and allowed through ap- 
propriate proceedings, the légal resuit must be that the title is vested 
in such claimant. Such resuit may be reached through formai péti- 
tion, answer, and replication, and the décision of the issue thus raised. 
It none the less flows from the abandonment by the trustée of ail claim 
to the property. Under the Bankruptcy Law the title which passes 
to the trustée is the title of the bankrupt to that which belongs to him, 
not to what belongs to another, and when through any proceedings it 
is determined that the thing in dispute did not belong to the bankrupt, 
it is determined that title did not vest in the trustée. The affidavit of 
défense in the présent case admits that such proceedings were had, 
and thus admits the légal conséquence that title did not pass to the 
trustée. The further légal conséquence is that plaintiflf is entitled to 
judgment. 

[8] In making absolute the rule for judgment, we wish to protect 
the défendant as a stakeholder from ail danger of double payment. 
Leave is therefore granted défendant to file a further supplemental 
affidavit of défense, setting up any new matter which may arise eut 
of any steps défendant may take for its protection in the payment of 
plaintifï's claim. If such affidavit be filed within five days, the rule 
may be set down for reargument on the affidavit. If the affidavit be 
not so filed, the présent rule is made absolute. The ruling is based 
on thèse propositions. The promise of défendant is to pay the in- 
terest to tîie person in whose name the bond is registered. Such per- 
son has a right of action to enforce the promise, and is properly made 
the légal plaintiff in a suit at law. For the protection of défendant the 
contract provides that légal demand for payment can be made by no 
one else. The légal right of action is therefore in such person only, 
and any suit at law must be in his name. The défendant clearly has 
no right of concern in the bénéficiai ownership of the bond beyond 
being protected against the assertion of the équitable rights of unreg- 
istered owners. This right of protection afïords no justification for 
defendant's refusai to keep its promises. There are other recognized 
methods of securing the relief for which such protection calls. The 
statement of claim includes a demand for interest on the several sums 
which make up plaintiflf's total claim. This question of the right to 
recover interest has not been passed upon, because not discussed at 
the argument. 
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In entering the judgment above allowed, the plaîntiff may enter 
judgment for the amount of his daim, without interest, or may move 
for judgment for the amount of his daim, with interest, and the 
question will then be decided. 



HUDGENS et al. y. BATJGH. 
(District Court, W. D. South CarolLna. September 15, 1915.) 

JUDGMEJST ©=3446 — EnFOECEMENT — EiGHT TO BNJOIN. 

While enforcement of a judgment may be ènjolned, where the unsuccess- 
ful party has been prevented from fully presentlng his case by the dé- 
ception of his opponent, a judgment on a note glven for the price of a 
horse, which proved worthless, will not, where plalntlff, who was assignée 
of the note, was unconnected with the fraud, be enjoined on account of 
newly dlscovered évidence that defendant's agent fraudulently consplred 
with the sellers; the fraud not aflfectlng the judgment, and the défense 
being one which could havé been presented at trial, which did not occur 
untll a number of years after the sale and exécution of the note. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 845-848 ; Dec. 
Dig. ©=446.] 

In Equity. Bill by Arthur L. Hudgens and others against William 
S. Baugh. Bill dismissed. 

Richey & Richey, of Laurens, S. C, and Haynsworth & Hayns- 
worth, of Greenville, S. C, for complainants. 
Dial & Todd, of Laurens, S. C, and Cothran, Dean & Cothran, of 
Greenville, S. C, for défendant. 

JOHNSON, District Judge. In December, 1911, the défendant in 
this bill, William S. Baugh, brought an action at law in the Circuit 
Court of this district against the complainants in this bill, as défend- 
ants, upon three several promissory notes, each for the sum of $1,- 
066.66, dated February 13, 1907, and payable, respectively, October 
1, 1908, October 1, 1909, and October 1, 1910, with interest at 6 per 
cent, from maturity and 10 per cent, attorney's fées; each note sub- 
ject to a crédit of $266.66 as of February 8, 1907. The défendants 
in that action answered the complaint and made défense, alleging a 
breach of warranty in the sale of a German Coach stallion for which 
the notes were given. 

The action came on to be tried by Judge H. A. M. Smith and a 
jury at October, 1913, term, and resulted in a directed verdict in 
favor of the plaintifï for $3,789.56. Upon the trial it appeared that 
the two notes maturing October 1, 1909, and October 1, 1910, were 
transferred to William S. Baugh before maturity, for value, but that 
the note maturing October 1, 1908, was transferred to him after 
maturity. The défendants made no contest as to the two notes trans- 
ferred before maturity, but contested the other. The verdict as to 
it was directed upon the ground that the sale was made under a 
spécial warranty, which required a return of the horse, and this was 
never tendered. 

®=3For other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Digests & IndazM 



900 225 FBDBRAL REPORTER 

In October, 1914, nearly a year after the rendition of the judgment, 
a motion was made before Judge Smith for a new trial upon after- 
discovered évidence; the after-discovered évidence being that at the 
time of the purchase of the stallion, which was the considération for 
the notes set up in the complaint, the défendants did not know that 
one D. H. Counts, who acted for them in the purchase, was at the 
same time the agent and acted for the vendor, and was interested in 
making the représentations on behalf of the vendor and procuring the 
sale; that D. H. Counts had deceived the défendants into the belief 
that he (Counts) had faith in the enterprise and had joined in the ven- 
ture, and he would be stimulated to make the business a success, and 
to make sure of the déception resorted to the trick of giving his check 
as one of the purchasers for $200, which was paid to the vendor, who 
thereupon paid it back to Counts; that this was a fraud under the 
principles decided in Hickman v. Sawyer, 216 Fed. 281, 132 C. C. A. 
425, and that as to the third note sued upon, which was not proven 
to hâve been transferred to the plaintiff for value before maturity, this 
défense of fraudulent conspiracy could be interposed; that it was 
unknown to the défendants at the time of the previous trial, and only 
now were they able to set it up, and therefore upon this after-dis- 
covered évidence they are entitled to a new trial upon this note. 

On the 13th of November, 1914, Judge Smith filed his order re- 
fusing the motion, holding that the moving parties had not shown 
due diligence, that their motion depended upon the déclarations of a 
witness who was examined at the trial, and that it referred to an issue 
which was not made upon the trial. His concluding words were: 

"If the verdict and judgment bas been procured by fraud througb the collu- 
sion of the plalntiflf and the witness Counts in preventing the interposition 
of the fraud of the vendor and Counts as a défense in this cause, so that it is 
an issue not determined upon the trial had, then it may be that the défend- 
ants would be entitled to an injunction on the equity side of the court against 
the enforcement of the Judgment." 

Thereafter the défendants were inactive until the 20th day of July, 
1915, when this bill was filed. The défendants in the action at law 
now bring this bill against the plaintiff in that action to enjoin the 
enforcement of the exécution issued upon the aforesaid judgment. It 
is important to notice the exact ground for this bill, The plain inti- 
mation in Judge Smith's order, which is unquestionably the law, is 
that if the verdict and judgment bas been procured by fraud through 
the collusion of William S. Baugh and the witness Counts in prevent- 
ing the interposition of the fraud of Couch & Son and Counts as a 
défense, the défendants could maintain this bill to enjoin the enforce- 
ment of the exécution. The collusion must hâve been between the 
plaintifï, Baugh, and the witness Counts, not between Couch & Son 
and Counts. 

The bill makes no référence to any fraud or collusion between Baugh 
and Counts, but refers only to that between Couch & Son and Counts. 
It appears that Baugh came into the case long after the negotiations 
for a sale in February, 1907, and there is not a word in the bill Con- 
necting him with the alleged fraud of Couch and Counts. The de- 
fendant W. S. Baugh now moves for an order dismissing the bill for 
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want of equity, and that is the matter presently to be decided. I 
think that the controversy is governed by the case of United States 
V. Throckmorton, 98 U. 5. 61, 25 L. Ed. 93. There it is held: 

"But there is an admltted exception to this gênerai rule in cases where, 
by reason of something done by the successful party to a suit, there was in 
fact no adversary trial or décision of the issue in the case. Where the unsuc- 
cessful party has been prevented from exhibitlng fully his case, by fraud or 
déception practiced on hlm by his opponent, as by keeping hlm away from 
court, a false promise of a compromise, or where the défendant never had 
knowledge of the suit, being Uept in ignoi-ance by the acts of the plaintlff, or 
where an attorney fraudulently or without authority assumes to represent a 
party and connives at his defeat, or where the attorney regularly employed 
corruptly sells ont his client's Interest to the other side, thèse and simllar cas- 
es, which show that there has never been a real contest in the trial or hearing 
of the case, are reasons for which a new suit may be sustained to set aside 
and annul the former j'udgment or decree, and open the case for a new and a 
fair hearing. See Wells, Bes Adjudicata, § 499; Pearce v. Olney, 20 Conn. 
544; Wierich v. De Zoya [2 Gilman] (7 111.) 385; Kent v. Ricards, 3 Md. Ch. 
892; Smith v. Lowry, 1 Johns. Oh. (N. Y.) 320; De Louis et al. v. Meek et al., 
2 G. Greene (lowa) 55 [50 Am. Dea 491]. 

"In ail thèse cases, and many others which hâve been examined, relief has 
been granted, on the ground that, by some fraud practiced directly upon the 
party seeking relief against the judgment or decree, that party has been 
prevented from presenting ail of his case to the court." ' 

"On the other hand, the doctrine is equally well settled that the court will 
not set aside a judgment because it was founded on a f raudulent instrument, 
or perjured évidence, or for any matter which was actually presented and 
considered in the judgment assailed." 

Also: 

"We think thèse décisions establish the doctrine on which we décide the 
présent case, namely, that the acts for which a court of equity wlU on account 
of fraud set aside or annul a judgment or decree, between the same parties, 
rendered by a court of compétent jurisdlctlon, bave relation to frauds, ex- 
trinsic or collatéral, in the matter tried by the first court, and not to a 
fraud in the matter on which the decree was rendered." 

To the same effect is United States v. Beebe, 180 U. S. 348, 21 Sup. 
Ct. 371, 45 h. Ed. 563 ; Haddock v. Haddock, 201 U. S. 562, 26 Sup. 
Ct 525, 50 L. Ed. 867, 5 Ann. Cas. 1 ; Marshall v. Holmes, 141 U. 
S. 596, 12 Sup. Ct. 62, 35 L. Ed 870; Graham v. R. Co. (C. C.) 14 
Fed. 753; Kimberly v. Arms et ux. (C. C.) 40 Fed. 548; Hilton v. 
Guyott (C. C.) 42 Fed. 252 ; Young v. Sigler (C. C.) 48 Fed. 183 ; 
Daniels v. Benedict (C. C.) 50 Fed. 353 ; Smith v. Worthington, 53 
Fed. 981, 4 C. C. A. 130; Tomkins v. Drennen, 56 Fed. 694, 6 C. C. A. 
83; Graver v. Faurot,76 Fed. 259, 22 C. C. A. 156; Ritchie v. Mc- 
Mullen, 79 Fed. 522, 25 C. C. A. 50; Miller v. Perris (C. C.) 85 Fed. 
693; Reed v. Stanly (C. C.) 89 Fed. 433; Jahn v. Lumber Co. (C. C.) 
157 Fed. 416; Jackson v. Wilkerson, 160 Fed. 623, 87 C. C. A. 525; 
United States v. Aakervik (D. C.) 180 Fed. 143; Stead v. Curtis, 191 
Fed 529, 112 C. C. A. 463; Buchler v. Black (D. C.) 213 Fed. 881 ; 
Nelson v. Meehan, 155 Fed. 6, 83 C. C. A. 597, 12 L. R. A. (N. S.) 
374; Bailey v. Willeford (C. C.) 126 Fed. 806. 

The horse was purchased in February, 1907. His worthlessness was 
known that season. The action at law on the notes for the purchase 
money was not begun until December, 1911. The case was not brought 
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to trial until October, 1913. Motion for a new trial on the ground of 
after-discovered évidence was made and refused a year later. More 
than eight years after the original transaction, this court is asked to 
exercise its equity powers, which are great, to enjoin the collection of 
a portion of the judgment. In the long time that elapsed between the 
transaction and the time suit was brought, and bef ore trial was had, the 
complainants had ample opportunity to ascertain ail the facts in the 
case and to set up ail their défenses. 

The ground of this bill is an alleged fraud between the payées of 
the note and a stranger, a matter which might hâve been set up as a 
défense in the action at law, as it was a matter which affected the 
validity of the original transaction, and not the judgment which re- 
sulted from that trial. It is not alleged nor suggested that the de- 
fendant in this action, the plaintiff in the action at law, practiced any 
fraud on the complainants, whereby they were prevented from making 
a £ull défense. 

It is therefore ordered, adjudged, and decreed that the bill be dis- 
missed, with costs. 



KALISTHBNIC EXHIBITION CO., Inc., v. EMMONS, Collector of Customs. 

(District Court, D. Maine. August 25, 1915.) 

No. 739; 

1. Customs Duties iS=:322 — Prohibition of Importation — Stattjtes — "Film 

OB Othkb Pictorial Représentation of a Prize Fight." 
Négatives of a prize fight In a foreign country are within Act July 

31, 1912, a 263, 37 Stat 240 (Comp. St. ig^lS, § 10416), making it unlawful 

for any person to bring into the United States from abroad any fllm or 

other pictorial représentation of any prize fight. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 18; 

Dec. Dlg. <S=»22.] 

2. Customs Duties ®=>22 — Prohibition of Importation — Films of Peize 

FiGHTS — Public Exhibition. 

One seeking to bring into the country négatives of a prize fight in a 
foreign country, for exhibition before clubs, societies, associations, and 
athletic clubs and thelr guests for gain, seeks to import the same in vio- 
lation of Act July 31, 1912 (Comp. St. 1913, § 10416), prohibitlng the im- 
portation of any film of any prize fight deslgned to be used, or which may 
be used, for purposes of public exhibition; there being no limitation as 
to the number of the guests of the clubs, societies, and associations, and 
the exhibition being publia 

[Ed. Note. — For other cases, see Customs Dutiçs, Cent. Dig. § 18 ; Dec. 
Dig. <S=22.] 

In Equity. Suit by the Kalisthenic Exhibition Company against 
Willis T. Emmons, Collector of Customs for the Port of Portland. 
Bill dismissed. 

Loucks & Alexander, of Schenectady, N. Y., Tyler, Comeau & 
Eames and Wm. H. Garland, ail of Boston, Mass., and Woodman & 
Whitehouse, of Portland, Me., for complainant. 

John F. A. Merrill, U. S. Dist. Atty., and Arthur Chapman, Asst. 
U. S. Dist. Atty., both of Portland, Me., for défendant. 

4t3oF(>r otlier cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes' 
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HALE, District Judge. The plaintiff allèges that on April 5, 1915, 
a pugilistic contest took place in Havana, Cuba, between Jack Johnson 
and Jesse Willard, for the title of heavy-weight champion of the world; 
through the use of photographie caméras, certain négative impres- 
sions hâve been taken of the contest ; the owner of the négatives has 
transferred to the plaintifï his rights in the négative films, subject to 
réservation that no positives made from said négatives should ever 
be used for the purpose of public exhibition. Plaintiff has sought to 
make entry of thèse négatives with the defendiant, as collecter of the 
port of Portland, and has tendered the same, along with the duty 
thereon, for entry in the customhouse ; but the défendant has peremp- 
torily refused to allow the plaintiff to bring the négative films into 
the United States. The plaintiff says that its rights of private exhibi- 
tion are worth at least $100,000, vifhich are decreasing at the rate of 
$25,000 per month from the date of the filing of the bill; that the 
damages to be sustained by it, in the event of the action being un- 
successf ul, are difficult ta prove ; that they are so large that the défend- 
ant is financially unable to respond to the damages ; and that its rights 
are constantly decreasing with the lapse of time. The plaintiff prays 
for a temporary and permanent injunction against the défendant, en- 
joining him from interfering with the plaintiff in entering through the 
customhouse at Portland the négative film in question, on payment 
of the duties prescribed by law. A hearing has been had before me 
upon the application for a temporary injunction. The temporary in- 
junction was denied. 

The action is now heard on bill, answer, and proofs. The manager 
of the Company testifies that it is his intention to exhibit the positives, 
made from the film in question, "before clubs, societies, associations, 
and athletic clubs, and their guests" ; that the value for such exhibi- 
tions would be at least $100,000; that such value would be decreased 
over 50 or 60 per cent, in three months from now, and 75 per cent, in 
six months from now, when the contest would be f orgotten. He says 
the Company is ready to fumish a bond, if the film be admitted to 
entry, that only such exhibitions shall be given as he has described. 

[1] A statute of the United States, passed July 31, 1912, incorpo- 
rated in the United States Compiled Statutes of 1913 in section 10416, 
is as f ollows : 

"It shall be unlawful for any person to deposlt, or cause to be deposited, in 
the United States mails for mailing or delivery, or to deposit, or cause to be 
deposited, with any express company or other common carrier for carriage, 
or to send or carry from one state or territory of the United States or the 
District of Columbia * * • or to bring, or to cause to be brought, into the 
United States from abroad, any film or other pictorial representation of any 
prize fight or encounter of pugùists, under whatever name^ which is designed 
to be used, or may be used, for purposes of publie exhibition. 

The plaintiff says that its film is not within the inhibition of this 
statute ; that the négative itself is physically incapable of being used, 
and is not designed to be used, for purposes of exhibition, but that, 
in order that the pugilistic contest impressed on the négative be ex- 
hibited, it would be necessary to print from the négative a positive 
film; that there is no attempt to import any such positives into the 
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United States ; that there is nothing in the statute to prevent the 
printing of positives from this négative in question, for the purposes 
of exhibitions to clubs, associations, societies, athletic clubs, and their 
guests. The plaintiff is wilHng to give a bond that the positive shall 
be used only for such exhibitions ; and it calls them private exhibitions. 

I hâve no hésitation in finding that the film in question is "a film 
or other pictorial représentation of a prize fight," and is within the 
inhibition of the statute. 

[2] The plaintiff says further that, even though a négative film 
may be within the meaning of the statute, the pictorial représentation 
in this case is not such as "is designed to be used, or may be used, for 
the purposes of public exhibition" ; that the use which the plaintiff 
seeks is for private exhibitions before clubs, societies, associations, 
athletic clubs, and their guests ; that an exhibition, in order to be pub- 
lic, must be before an indiscriminate audience ; that any représentation 
before a sélect audience is private, within the meaning of the act ; and 
that an exhibition before clubs, societies, associations, athletic clubs, 
and their guests should be held to be private, and not public. 

The statute makes it unlawful for any person to bring into the 
United States from abroad any film or other pictorial représentation 
of any prize fight "which is designed to be used, or may be used, for 
purposes of public exhibition." The avowed purpose of the plaintiff 
is to show its pictures of this prize fight to thousands of people during 
the next few months for gain. It expects to receive $100,000 for such 
exhibitions. Its purpose is to show the picture, not only to clubs, 
societies, associations, and athletic clubs, but to their guests. The 
sélection of guests is left entirely to the clubs, societies, associations, 
and athletic clubs giving the varions exhibitions; no control remain- 
ing with the plaintiff as to the désignation of the guests, or with réf- 
érence to limiting their number. With such a purpose, it is clear that 
the pictorial représentation may be used for the purposes of public 
exhibition. In Commonwealth v. Mack, 187 Mass. 441, 73 N. E. 534, 
the Massachusetts court held that an exhibition may be found to be 
public, although the building where the show is to be given is leased 
to a club, and each applicant for a ticket is required to sign a request 
to become a member of the club. It was held that, even though club 
machinery was used, the clear purpose was to obtain publicity, and to 
évade the law. In the case at bar, no prêteuse is made that persons 
must become members of the club in order to see the show ; no protec- 
tion is given that the varions clubs, societies, associations, and athletic 
clubs will not haye thousands of people as guests, and give an exhi- 
bition substantially public. In fact, unless large masses of people are 
présent at the proposed exhibitions, the plaintiff will not be able to 
get the gain which it avowedly seeks. The act is clearly within the 
gênerai intention of the présent laws against prize fights. It is for 
the protection of public morals. It is for the purpose of preventing 
the immoral influence of spectacular représentations of prize fights 
before large numbers of people. It is the duty of the court to carry 
out the clear intention of the Congress, and not permit it to be "eluded 
by mère construction." Oates v. National Bank, 100 U. S. 239, 244, 25 
Iv. Ed. 580. In the case before me, the clear intention of the plaintiflE 
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is to show pictures of the prize fight in question to masses of people 
in this country, and to get gain by its venture. This is precisely what 
Congress did not intend to allow. Calling an exhibition "private" does 
not make it so. An exhibition cannot be said to be private, or "char- 
acterized by freedom from observation," if such masses of people are 
to be invited to see it as intended by the plaintiff. The cases brought 
to the attention of the court by the learned counsel for the plaintiff 
are not of great assistance in passing upon this statute. The leading 
case cited is Kene v. Wheatley, 14 Fed. Cas. 180, the "American 
Cousin" Case, in vi^hich Judge Cadwalader, a District Judge in the 
Pennsylvania Circuit, had before him a question arising under copy- 
right law. The court dîscusses, among other things, whether a cir- 
culation may be private when made to a few ascertained persons only. 

In the case before me, it is not pretended that the picture of the 
prize fight is intended to be presented only to a few ascertained people ; 
it is to be presented to "clubs, societies, associations, athletic clubs, 
and their guests." No limitation is madt as to the number of their 
guests. There is no question of a "sélect few placed under condi- 
tions." The number of guests may be large ; in fact, it must be large, 
in order to meet the expectations of the plaintiff of getting gain 
from its venture. I think the plaintiff's venture is clearly against the 
spirit and meaning of the statute. 

The bill is dismissed, with costs for the défendant 



COOK V. MINNEAPOLIS, ST. P. & S. S. M. RY. CO. 
(District Court, E. D. Wisconsin. July 15, 1913.) 

1. Railroads ®=34S — Injuries to Peeson on Tkack — Kegligbnce — Evi- 

dence. 

Where, in an action for the death of a pedestrlan struck by cars block- 
ing a Street, ttiere was évidence of unnecessary blocking of the street for 
an unreasonable time, of the habit of travelers In passing around cars 
blocking the street, of the absence of any objection by the railroad Com- 
pany to the use of its right of way to get around the blocked portion of 
the street, and the testimony was conflicting on the issue of signais by the 
engineer on moving the train at the time of the accident, a verdict of 
négligence of the company in operatlng its train wiU not be disturbed. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig, §§ 1138-1150; 
Dec Dig. iS=348.] 

2. Raileoads <®=>350 — Injuries to Tbaveleb on Teack — Contbibutoey 

Neoligence — Question foe Juby. 

Whether a pedestrlan, klUed by cars at a street crossing while be at- 
tempted to cross the traek, was gullty of contributory négligence, held 
under the évidence for the jury. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. S§ 1152-1192 ; 
Dec. Dig. <S=350.] 

At Law. Action by Alex Cook, executor, against the Minneapolis, 
St Paul & Sault Ste. Marie Railway Company. Verdict for plaintiff, 
motion for new trial overruled, and judgment entered on verdict. 

Judgment affirmed, 226 Fed. 1023, G. C. A, . 

©r^For ûth,er cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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D. W. McNamara, of Montello, Wis., for plaintiff. 
W. A. Hayes, of Milwaukee, Wis., for défendant. 

GEIGER, District Judge. This action, tried before the late Judge 
Quarles, seeks to recover damages for negligently causing the 
death of the plaintifï's testate. The jury returned a verdict for the 
plaintifï, and a motion for a new trial was pending at the time of Judge 
Quarles' death. The matter has now come before the court upon mo- 
tion by the défendant for a new trial, and by the plaintifï for judg- 
ment upon the verdict. 

Judge Quarles, in his charge to the jury, stated the case, doubtless as 
the évidence disclosed it to him, as f oUows : 

"The two leading principal streets of the village of Montello, running north 
and south, giving access to and egress from that village, were so situated 
that they might be blocked by the cars of the défendant standing on that 
portion of the track. Now under the law the défendant Company had the 
right to block those streets wlth its cars for a reasonable length of time, when 
it became necessary. The grade of the track at this point was such that 
when the train crew was switching at the west end, some 1,000 feet or more 
west of the dépôt, it was very easy and convenlent to kick the car down and 
let it run by gravity, unattended by anybody, until it lost its momentum and 
stopped, and this had been the habit of the company, at least to some extent, 
sending those cars down without any brakeman to stop them at a particular 
place, and frequently those cars would stop where they would block one or 
more of those streets ; and It appears that while the streets were so blocked 
for a long period of time, and during the entlre opération of this rallway by 
the défendant, the people of that locality who had occasion to pass back and 
forth on those streets, whenever the streets were blocked, were in the habit 
of passlng around or going through, gettlng through the best way they could, 
and that this custom had been în existence so long that the défendant was 
presumed to know of its existence. It is charged in this complaint that the 
railroad company abused this statutory right, and allowed its cars to block 
this Street when it was not necessary, and for an unreasonable length of time. 
Now, looklng at It In a broad view, it would almost seem that the people there 
had acquiesced in that habit of the company — ^they brought no action, appar- 
ently, agalnst the company — and that the company, on the other hand, had 
acquiesced in the right of the people to go around and get through as best they 
could, because the évidence does not show that the company ever made any 
objection to that custom. So that this is the situation when the curtain rises 
on this drama. On the 12th day of May this freight train came into the 
village, and the train crew proceeded to do their work, went up to the west 
end, and they kicked a car down, and a short time after they sent down in 
the same way four additional gondola cars that were empty, so that there 
were flve cars shunted down, which were left to run and stopped whenever 
the momentum ceased ; and in this instance it appears thèse five cars stopped 
where they blocked thèse two streets, shown to be the only public and practica- 
ble means of access or of egress to or from the village, and while thèse cars 
were standing, blocking both thèse streets, this Old gentlemen came along, 
stood five or six minutes waiting for the train to come and take the cars ont 
of the way, and then he attempted to cross the track, havlng received a signal 
from the man Rohrbeck by a nod of the hSad, which he might or might not 
hâve understood, and while attemptlng to cross he waa thrown down by the 
car and killed." 

That the case was permitted to go to the jury with a grave doubt in 
the judge's mind is shown by this remark appearing in the record : 

"Any verdict that the jury may render wlll be under the control of the 
court, and while l feel pretty strongly on this question of contributory neg- 
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ligence, I am incllned to think I ought to let ttie case go to the jury, and then 
thls question can be reargued, if necessary, and such action taken, in view of 
the conclusion of tlie jury, as seems best ; whereas, if I take it away from the 
jurj' entirely, that is the end of the whole matter, and of course there is no 
chance to revive It I think I will let the case go to the jury." 

[ 1 ] My examination of the testimony satisfies me that it was ample 
to sustain a finding by the jury that the défendant was négligent. The 
testimony respecting the unnecessary blocking of the street for an 
unreasonable îength of time, the habit of travelers in passing around 
the cars thus blocking the street, the absence of any testimony showing 
objection on the part of the company to the use of its right of way 
and track for the purpose of getting around the blocked portion of the 
street, the conflict of testimony respecting the giving of signais by 
the engineer upon the movement of the train at the time the injury 
was occasioned — thèse éléments were ail disclosed in the testimony, 
either sufficiently clearly or capable of being found upon a conflict, 
that the iînding of the jury should not be disturbed. 

[2] The question of contributory négligence seems to hâve been 
regarded as crucial in the case, and naturally its considération at this 
time, by the writer hereof, cannot be aided by the advantages which 
might otherwise arise from having seen or heard the witnesses who 
testified upon certain matters respecting which there was a conflict. 
This issue was submitted to the jury in this language : 

"Would a man of ordlnary eare and prudence hâve undertaken to cross 
over the track and around a standing car, If placed in the same situation, 
under the same clrcumstances, having the same bodily informity, being of the 
âge and crlppled as he was? If Mr. Kitchie did nothing but what such a 
man of ordlnary carc, intelligence, and prudence would hâve done under the 
same clrcumstances, then he was not guilty of contributory négligence. This, 
gentlemen, is perhaps the crucial point in this case, and it merits your careful 
attention. In considering this question, it must be remembered that Mr. 
Ritchle was 65 or 66 years of âge; that he had lost one foot, so that his 
ability to handle himself was more or less Impaired, and it is a correct propo- 
sition that greater vigilance was required on the part of Ritchie to keep eut 
of danger and insure his Personal safety, by reason of this bodily Inflrmity. 
It appears also that he was incumbered by a basket, which he carried on one 
arm, and a cane. It appears that there was no path around the cars where 
he attempted to cross, and the ground near the track on the north side there- 
of was more or less uneven and rough. The présence of the standing cars 
was notice that the balance of the train might be expected at any time to 
couple onto thèse cars. The évidence shows that the old gentleman was qulte 
familiar wlth this place, the habits and customs of the people, and also the 
manner of doing business by this railroad company. So that he was pre- 
sumed to know that thèse five cars had been set ont there for the purpose of 
being coupled onto and constitute a part of the train when it went away, and 
that that coupling was Uable to take place at any time." 

The court also instructed the jury that, if the deceased was under 
the influence of liquor at the time he was killed to such an extent as to 
benumb his faculties, such fact would justify a finding of contributory 
négligence proximately causing the injury, and that there was testimony 
indicating that one Rohrbeck, by a nod of his head, had suggested to 
deceased that he might go around the car ; that the authority of Rohr- 
beck to speak for the company does not appear to hâve been known by 
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deceased, although he may hâve known that on former occasions Rohr- 
beck acted as guard at the crossing at the request of the trainmen. 
Thèse facts are stated by the court to bear not upon the légal authority 
of Rohrbeck so much as upon the gênerai questions of the care used 
by the deceased; and the court also instructed the jury respecting 
the duty of the deceased to use the care which the law requires of 
one when about to cross a railway track, and called their attention 
particularly to certain évidence which the défendant claimed showed 
neghgence on the part of the deceased in crossing the track at a point 
so near the cars that any starting thereof would inevitably injure him. 

The testimony, particularly that respecting the custom of blocking 
the crossing and of passing around the cars, the knowledge of the 
train crews thereof, the act of Rohrbeck on the particular day in ques- 
tion in giving directions (apparently on the strength of what the train 
crew had on other occasions requested him to do) to other travelers, 
the condition of the ground at and near the point where deceased was 
struck, the speed of the train, the failure to give a signal, the impos- 
sibility of seeing the train because of obstructions, the length of the 
time which the crossing had been blocked, the spécifie direction which 
Rohrbeck had givên to the deceased, made a case, it seems to me, prop- 
er to be submitted to the jury; and the physical condition of the de- 
ceased, both as respects his bodily iniîrmity and his alleged intoxicated 
condition, did not demand, in connection with the other circumstances, 
a finding of contributory négligence as a matter of law. The évidence 
did not justify the inference conclusively that the deceased was in- 
toxicated, nor do I think the fact of his bodily infirmity placed him in 
a position where he was bound to wait indefinitely for the removal of 
the cars, whereas one Sound in health would hâve been at liberty to do 
just what he did. It would seem that the court gave instructions to 
the jury upon that phase of the matter, and also with respect to the 
claim made that the deceased passed too close behind the car, which 
were as favorable as the défendant could ask. 

The testimony shows a sharp conflict upon many matters f rom which 
the inferences respecting contributory négligence are to be drawn ; 
and it is my judgment that the ultimate question was properly left to 
the jury, and that its finding should not be disturbed. I therefore 
conclude that the motion for a new trial should be overruled, and 
that judgment should be entered on the verdict. 
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TJNITED STATES v. DAHL et al. 

Plstrict Court, W. D. Washington, N. D. July 1, 1915.) 

No. 2976. 

1. CONSPIEACY <g=:343 — CRIMINAL OFFENSES — INDICTMENT — REQTJISITES. 

An Indictment charglng a consplracy under Pen. Code (Act March 4. 
1909, c. 321) § 37, 35 Stat. 1092 (Comp. St. 1913, § 10201), for a violation ot 
CMnese Exclusion Aet May 6, 1882, c. 126, § 11, 22 Stat. 58, as amended 
by Act July 5, 1884, c. 220, 23 Stat. 117 (Comp. St 1913, § 4298), which 
allèges that défendants conspired and agreed together and together wlth 
divers "other persons to the grand jurors unknown," Is good as against an 
objection that the consplracy could not bc entered into unless It included 
persons who were excluded by the act. 

[Ed. Note.— For other cases, see Consplracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. <S=»43.] 

2. CoNSPiEACT ©=343 — Criminal Offenses — Indictment — Requisites. 

An Indictment charglng a gênerai consplracy to brlng Into the country 
Chinese allens not lawfuUy entitled to enter the United States need not 
set forth the names of the persons who were brought luto the tJnlted 
States. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. ®=>43.] 

8. CoNSPiBACY <®=>43 — Ceiminal Conspisact — Indictment— SuFFiciBNCY. 

An indictment charglng a consplracy to violate a law of the United 
States need not set out the means by which the conspiracy Is to be carried 
out, nor that the means were a part of the agreement or confédération, 
nor what part each conspirator should play, nor the character of the acts 
to be performed to efCectuate the purpose, for it Is the consplracy to do 
the unlawful act that is the gravamen of the offense. 

[Ed. Note. — For other cases, see OonspiraCy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. ®=43.] 

4. Conspieacy <s=>43 — Ceiminal Conspibacy — Indictment — Requisites. 

An indictment charglng a conspiracy under Pen. Code, § 37, for a viola- 
tion of Chinese Exclusion Act 1882, § 11, as amended by Act July 5, 1884, 
need not charge a violation of the Exclusion Act wlth the same partlcu- 
larlty necessary to charge a crime under the act, and an indictment al- 
leglng that défendants conspired and agreed together, and together with 
divers other persons to the grand jurors unknown, to violate the act, and 
then charglng overt acts commltted in furtherance of the conspiracy, is 
suffi clent. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. |§ 79, 80, 84r-99 ; 
Dec. Dig. <S=»43.] 

Harry J. Dahl and another were convicted of a conspiracy. Mo- 
tion in arrest of judgment denied. 

Clay Allen, U. S. Atty., and Winter S- Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

E. C. MacDonald, of Seattle, Wash., and Gordon & Easterday, of 
Tacoma, Wash., for défendant Dahl. 

NETERER, District Judge. The indictment in this case charges 
a conspiracy, under section 37 of the Pénal Code, for a violation of 
section U of the Chinese Exclusion Act of 1882, as amended. After 

^ssFor oth«r cases see same topic & KBT-NUMBER in ail Ker-Numbered Dlgests & Indexes 
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formai parts, count 1 allèges, "did unlawfully, willfully, knowingly, 
feloniously, wickedly, and maliciously conspire, combine, confederate, 
and agrée together, and together with divers other persons to the 
grand jurors unknown," and then charges overt acts committed in 
furtherance of the conspiracy. Each of the counts in the indictment 
contains similar language, follovved by the charge of overt acts. A for- 
mal demurrer was tendered by défendant Dahl, but was not argued. 
The case was tried, the jury returned a verdict of guilty, and a mo- 
tion in arrest of judgment is made by défendant Dahl. 

[ 1 ] The sufficiency of the indictment is now vigorously attacked, and 
it is contended that the indictment does not charge a conspiracy to 
commit an offense against the United States, nor set forth with suf- 
ficient particularity the éléments of the conspiracy, and that the overt 
acts set out are not overt acts in furtherance of any conspiracy ; that 
the défendants who are charged with conspiring are not Chinese who 
are excluded by the act; and that the conspiracy to violate the act 
could not be entered into unless it included persons who were excluded 
Tby the act, as they necessarily must be parties to consummating the 
unlawful confédération. I think this part of the objection can be an- 
swered by référence to the indictment where it says, "together with 
divers other persons to the grand jurors unknown." 

[2] The further objection that the nanies of the persons who were 
to be brought into the United States were not given in the indictment, 
I think, is answered by référence to the indictment, where it is al- 
leged, in substance, that the conspiracy was a gênerai conspiracy to 
bring in Chinese aliens not lawfully entitled to enter the United States. 
Williamson v. U. S., 207 U. S. 425-447, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[3, 4] An indictment must be free from ambiguity, uncertainty, and 
répugnance, and clearly state every ingrédient of the offense charged. 
It is not necessary, however, to set out the means by which a con- 
spiracy is to be carried out ; nor that they are a part of the agree- 
ment or confédération; nor what part each conspirator is to play; 
nor the character of the acts to be performed to effectuate the pur- 
pose. It is the conspiracy to do the unlawful thing that is the gravamen 
of the offense. 

[5] The offense charged is not of itself a crime under the Exclu- 
sion Act ; hence the acts need not be charged with the same particular- 
ity. Reason suggests that in a charge of conspiracy to commit a crime, 
while the particular crime must be alleged, it need not be set out with 
the same particularity in an indictment as a charge for the crime it- 
self. 5 Ruling Case Law, 1083. This conclusion finds support in the 
récent décision of the Suprême Court, in which it held that a conspiracy 
to commit a crime under section 37 of the Criminal Code may be prose- 
cuted, even though the time for prosecution of the crime itself bas 
expired, if limitation under the conspiracy section bas not elapsed. 
Justice Pitney, in U. S. v. William Rabinowich, 238 U. S. 85, 35 Sup. 
Ct. 682, 683, 59 L. Ed. — , uses this language: 

"It Is apparent from a readlng of section 37, Crim. Code (section 5540 Rev. 
Stat), and bas been repeatedly declared In décisions of this court, that a con- 
spiracy to commit a crime Is a différent offense from the crime that is the 



DNITED STATES V. DAHI 911 

object of the conspiracy. Callan v. Wilson, 127 U. S. 540, 555 [8 Sup. Ct. 1301, 
32 L. Ed. 223]; Clune T. United States, 159 U. S. 590, 595 [16 Sup. Ot. 125, 40 
L. Ed. 209] ; WUliamson v. United States, 207 U. S. 425, 447 [28 Sup. Ot. 163, 
52 L. Ed. 278] ; United States v. Stevenson (No. 2) 215 U. S. 200, 203 [30 Sup. 
Ct. 37, 54 L. Ed. 157]. And see Burton v. United States, 202 U. S. 344, 377 [26 
Sup. Ct. 688, 50 h. Ed. 1057, 6 Ann. Cas. 362] ; Morgan v. Devine (No. 685) 237 
U. S. 632, 35 Sup. Ct. 712, 59 L. Ed. — , deelded tliis day. Tlie conspiracy, 
liowever fully formed, may fail of Its object, however eamestly pursued ; the 
contemplated crime may never be consummated ; yet the conspiracy is none 
the less punishable. Williamson v. United States, supra. And It is punish- 
able as conspiracy, though the intended crime be accomplished. Heike v. 
United States, 227 U. S. 131, 144 [33 Sup. Ct 226, 57 L. Ed. 450, Ann. Cas. 
1914C, 128]." 

In the same case the court says : 

" • • • A conspiracy to commit an offense made crlmlnal by the Bank- 
ruptcy Act is not of itself an ofEense 'arlslng under' that act, witMn the 
meaning of section 29d, and hence the prosecution is not limited by that 
section." 

This was a prosecution under a charge of conspiracy to violate sec- 
tion 29d of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 554 
[Comp. St. 1913, § 9613]), in which the indictment must be returned 
within a year. The indictment was not returned until after the ex- 
piration of a year, and the court concluded that, the conspiracy being 
the gist of the action, the limitation to apply was not under the bank- 
ruptcy provision which it was conspired to violate, but the limitation 
which applied to section 37, supra. 

Section U of the act of 1882, as amended by the act of 1884, de- 
nounces the bringing into the United States of Chinese. Section 13 
of the same act excepts from the gênerai provisions diplomatie and 
other officers of the Chinese govemment, with their servants, and 
other exceptions appear by the act. The act of 1888 (Act Sept. 13, 1888, 
c. 1015, 25 Stat. 476) désignâtes certain ports for admission of Chinese, 
and rule 1 of the régulations of the Department of Labor, goveming 
the admission of Chinese, contains a further provision relating to the 
entry of Chinese into the United States through Canada, requiring 
an examination at Vancouver for entry at Sumas, the place charged 
for opération, and other places named. The allégations in the indict- 
ment, I think, bring the indictment within the rule of pleading, to fully 
advise the défendants of every fact which the govemment is required 
to set out. An indictment charging the unlawful bringing into the 
country of Chinese aliens manifestly would be insufficient unless it set 
out the facts with the particularity contended for by the défendant, and 
such contention is supported uniformly by authority. It is in this 
respect that the indictment differs from the authorities which hâve 
been presented by the défense, and which brings this indictment with- 
in the holding of the Court of Appeals of this Circuit in Wong Din v. 
U. S., 135 Fed. 702, 68 C. C. A. 340. 

The motion is denied. 
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WAGNER V. WILSON. 
(District Court, B. D. New York. July 15, 1915.) 

i, COPTBIGHTS <g=»79 — INFRINGEMENT — ACTIONS — JURISDICTION. 

An action for Infringement o£ a copyright, under Act Mardi 4, 1909, c. 
320, 35 Stat 1084, may, under section 35 tliereof (Comp. St. 1913, § 9556) be 
malntained in the District Court o£ the district where there is infringe- 
ment by the principal or his agent. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 67 ; Dec. Dig. 
<g=>79.] 
2. CoPTRi&HTB <S=379 — Actions fok Infkingesiekt — Service of Process. 

In an action for infringement of copyright, under Act March 4, 1909, 
brought in the District Court o£ the district where there is infringement 
by the principal or his agent, service of summons ou the agent is suiH- 
cient; but service of summons on défendant in another district in the 
same state must be set aside. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 67 ; Dea Dig. 
<Ê=>79.] 

At Law, Action by Daniel C. Wagner against William W. Wilson. 
Service of summons set aside. 

Rufus Lewis Perry, of Brooklyn, N. Y., for plaintifï. 
Edmund Fletcher Driggs, of Brooklyn, N. Y., for défendant 

CHATFIELD, District Judge. [1,2] The court has jurisdiction 
over an action for infringement of copyright (35 Stat. 1075), and by 
section 35 this action can be maintained in a district where there is 
infringement by the principal or his agent. Service on the agent is 
sufficient. 

Whether the présent action can be maintained is not to be decided 
upon the présent motion. Motion to dismiss as to jurisdiction over 
the alleged cause of action is denied. 

This is not a "local" suit, and hence the service did not give juris- 
diction over the person of the défendant. Even in a patent case, the 
plaintifï cannot hâve process served in another district in the same 
State (Judicial Code [Act March 3, 1911, c. 231, 36 Stat. 1100] § 48 
[Comp. St. 1913, § 1030]), but must make service of the alleged agent. 
Service of summons will be set aside. 

4=»Por other cases see same toplc fi KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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VAGASZKI V. CONSOLIDATION COAL 00., Inc. 
(Circuit Court of Appeals, Second Circuit. August 16, 1915.) 

No. 280. 

1. Evidence iS=»29, 43 — Judicial Notice— Statutes and Judicial Opinions 

OF States. 

The courts of the United States take judicial notice of the statutes 
and judicial opinions of any state, without plea or proof. 

[ISd. Note.— For other cases, see Evidence, Cent. Dig. §§ 36, 37, 39, 43- 
46, 48, 62-65 ; Dec. Dig. ©=29, 43. 

Judicial notice of public laws and régulations, see note to Smith v. 
City of Sliakopee, 44 C. C. A. 4.] 

2. COUETS ®=3366 — AUTHOBITT OF DECISIONS OF State Court— Statutes— 

CONSTBXTCTION. 

An action in a fédéral District Court of New York for the death of a 
miner In a coal mine located in Pennsylvania is governed by the Bitu- 
minous Mining Act of Pennsylvania (Aet May 15, 1893 [P. L. 52]), re- 
enacted as construed by the courts of Pennsylvania, to the effect that a 
mineovraer is not liable for the négligence of a mine foreman or his as- 
sistants committed in the discharge of duties imposed by the act 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. ©=366. 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

8. Mastee and Sebvant ©=270 — Death of Servant— Evidence— Admissi- 

BILITT. 

In an action for the death of a miner in Pennsylvania by rock falling 
on him, testimony of a conversation, two weeks before the accident, be- 
tween a witness and the assistant mine foreman, in which the witness 
asked the oiflcial for crossbars, was remote, and properly strlcken out 
as too remote. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 913- 
927, 932; Dec. Dig. ©=270.] 

4. Master and Servant ©=278 — ^Death of Servant — Evidence — Admissi- 

BILITY. 

The testimony of a witness that about two weeks before the accident 
he had asked the assistant superintendent of the mine for crossbars did 
not, under the décisions of the Suprême Court of Pennsylvania constru- 
ing the act, show that the mine foreman had been In default 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 954, 
956-958, 960-969, 971, 972, 977; Dec. Dig. ©=278.] 

6. Mastee akd Servant ©=220 — Death of Servant— Absumption of Eisk. 

A bituminous coal miner, who continues at work after noncompliance 
with his request for crossbars and a buddy, assumed the risk of injury 
by falling rock, in view of Bituminous Mining Acts of Pennsylvania of 
1893 and 1911, making it the duty of the miner to quit work on fallure 
to fumish the crossbars and buddy. 

[Ed. Note. — For other cases, see Master and Servant, Cept Dig. §f 625- 
637, 641, 644-647; Dec. Dig. ©=220. 

Assumption of risk incident to employment, see note to Cbesapeake 
& O. R, Co. V. Hennessey, 38 C. C. A. 314.] 

6. Dépositions ©=90 — Admissibility— Statutoet Provisions. 

A déposition taken by a party, under Rev. St. § 863 (Comp. St. 1913, f 
1472), providing that the testimony of any witness may be taken by 

^zsFoT other cases see same topic & KBY-NUMBER In ail Key-.Numbered Digests & Indexes 
225 F.— 58 
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déposition de bene esse when he Uves at a greater distance than 100 miles 
from the place of trial, may not be introduced In évidence, in view of 
section 865 (Comp. St. 1913, § 1474), providing that, unless It appears that 
the witness is dead, or bas gone to a greater distance than 100 miles 
from tbe place of trial, tbe déposition sball not be used, when the wit- 
ness was présent and available, though not called by the party. 

fEd. Note.— For other cases, see Dépositions, Cent Dig. §§ 248-255, 
258-260; Dec. Dig. <g=>90. 

Use of déposition when déponent is présent, see note to Texas & P. 
Ey. Co. V. Watson, 50 C. 0. A. 232.] 

7. Appeal and Ebeob <S=>1029— Harmless Ekrob— Bbeoes Not Atfecting 

Kesult. 

A judgment will not be reversed for errors commltted agalnst a defeat- 
ed party not entitled to succeed in any event 

[Ed. Note. — For other cases, see Appeal and Errer, Cent Dig. §§ 4035, 
4036; Dec. Dig. ©=>1029.] 

8. Appeal and Bbroe ®=>1050 — Harmless Ebbob — Beroes Not Aiteotino 

Kesult. 

Where, In an action for the death of a miner by falling rock, compétent 
évidence showed that décèdent assumed the risk, error in admittlng In 
évidence a déposition did not justlfy reversai of a Judgment for défend- 
ant, Introduclng the déposition. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153-4157, 4166 ; Dec. Dig. <®=1050.] 

9. Mastee and Servant <S=211 — Injuey to Servant— Assumption of Risk. 

A miner in a bitumlnous coal mine In Pennsylvanla asked for cross- 
bars and a buddy on Saturday night, and was told, "Ail right" The 
crossbars and a buddy were not f urnished, and the miner began work on 
Monday mornlng, and was kllled by rock falling on Mm. A former miner 
had (luit work because not fumished with crossbars and a buddy, and he 
testified that crossbars were needed because of a rotten roof. The as- 
sistant foreman told the miner on Satnrday aftemoon that he must el- 
ther make the pièce of rock safe or take it down, and that the rock 
which he found down on Monday was the rock whlch he advised the 
miner to remove or make safe. The miner was a man of mature âge and 
of extended expérience as a miner. Held that, under the Bitumlnous 
Mining Acts of Pennsylvanla of 1893 and 1911, he assumed the risk of 
danger as a matter of law. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. { 557 ; 
Dec. Dig. ®=>211.] 

10. Trial ®=40 — Réception of Evidence— Manneb of Inteoducino Dépo- 

sitions. 

Where a déposition Is admissible, it Is proper for the court to permit 
one counsèl for the party Introdm'lug tlie déposition to stand at the bar 
and read the questions, and the other counsel to slt in the witness chair 
and read the answers. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 99 ; Dec. Dig. <©=> 
40.] 

Coxe, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on writ of error to review a judgment upon 
a verdict for défendant in the District Court of the United States for 
the Southern District of New York. 

gssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Disesta & Indexes 
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L. B. Treadwell, of New York City (Iv. B. Treadwell, Roger Foster, 
and R. W. Darling, ail of New York City, of counsel), for plaintiiï 
in error. 

Davies, Auerbach & Cornell, of New York City (Charles H. Tuttle, 
of New York City, Charles F. Uhl, Jr., of Somerset, Pa., and Martin 
A. Schenck, of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action was brought to recover dam- 
ages in the sum of $30,000 for the death, on August 25, 1913, of 
George Vagaszki. At the time of his death he was 29 years of âge, 
and was employed as a miner in a bituminous coal mine belonging 
to the défendant, and located at Jenner, in Somerset county, state of 
Pennsylvania. His death occurred while he was at work in mine No. 
119, butt heading No. 8, second right, and was caused by a mass of 
rocic which became detached from the roof of the heading, which 
struck and crushed him. There was no one with him at the time, and 
no one witnessed what occurred. The action is brought by the widow. 
The Constitution of the state of Pennsylvania provides that in case of 
death from injuries the cause of action shall survive, and that no act 
of the General Assembly shall limit the amount to be recovered in 
such cases. An act passed in that state in 1855, still in force, pro- 
vides that the persons entitled to recover damages for any injury 
causing death shall be the husband, widow, children, or parents of 
the deceased, and that the sum recovered shall go to them in the pro- 
portion they would take his or her personal estate in the case of in- 
testacy, and that without liability to creditors; the law of Pennsyl- 
vania on the subject being similar in import and character to the law 
of New York in that regard. 

The action is brought by the widow of the deceased for the bene- 
fit of herself and a son of the âge of six years. The theory of the 
action is that it was the duty of the défendant to keep the heading 
in the mine in which the deceased was at work in a safe and secure 
condition, and to properly inspect the same, and to support the roof 
with sufficient timbers or other suitable means; that instead of per- 
forming its duty it negligently permitted the place to be and remain 
in an unsafe, dangerous, and insecure condition, although its condi- 
tion might hâve been discovered and ascertained by a proper inspec- 
tion thereof ; and it is averred that there was no négligence or want 
of care on the part of the deceased contributing to his death. The 
case was submitted to the jury, and a verdict was returned in favor 
of the défendant. 

[1, 2] The courts of the United States take judicial notice of the 
statutes and judicial opinions of any state in the Union without plea 
or proof. See Lamar v. Micou, 114 U. S. 218, 5 Sup. Ct. 857, 29 L. 
Ed. 94. This case is govemed by the Bituminous Mining Act of 
Pennsylvania, passed in 1893 and re-enacted in 1911, with some minor 
changes. The act places the management of the inner workings of a 
bituminous coal mine in the hands of a certified mine foreman, whose 
qualifications are determined by the state. Neither he nor the assist- 
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ants whom he appoints are agents of the mining company; and the 
Company is not responsible for their acts, unless it has notice that an 
emergency of danger has arisen demanding immédiate action, and 
that thèse officiais are not discharging their duties with regard there- 
to. The mining company is also responsible if it has failed to comply 
with the orders of the mine foreman. The following provisions of the 
act are important in determining the question involved in this case: 
Article 3, section 1 : 

"It shall be the duty of every superintendent, on betialf and at the expense 
of the operator, to keep on hand at each mine at ail tlmes a sufficient 
quantity of ail materlals and supplies requlred to préserve the health and 
safety of the employés, as ordered by the mine foretnan and requlred by this 
act. If for any reason the superintendent cannot procure the necessary ma- 
terlals or supplies as aforesaid, he shall at once notify the mine foreman, 
whose duty it shall be to wlthdraw the men from the mine or portion of 
juine, until such materlals or supplies are recelved. The superintendent 
shall, at least once every week, read, examine carefully, and counterslgn ail 
reports entered in the mine record bock by the mine foreman, and if he flnds 
on such examlnatlon that the law is being violated in any particular, he shall 
order the mine foreman to stop said violation forthwlth, and shall see that 
his order is complled with." 

Section 2: 

"The superintendent shall not obstnict the mine foreman or other offldais 
in the fulflllment of any of their duties as requlred by this act, but he shall 
direct that the mine foreman and ail tlie other employés under hlm comply 
with the law in ail its provisions, especlally when his attention Is called by 
the iuspector to any violation of the law. At any mine where a superintend- 
ent is not employed, the duties that are herein prescribed for the superin- 
tendent shall devolve upon the mine foreman, in addition to his regular duties." 

Article 4, section 1, provides that: 

"The mine foreman shall hâve fuU charge of ail the Inslde workings and 
of the persons employed therein, In order that ail the provisions of this act 
so far as they relate to his duties shall be complled with, and the regulationa 
prescribed for each class of workmen under his charge carried out in the 
strictest manner possible." 

The section also gives the mine foreman authority to appoint assist- 
ants when the workings are so extensive that he is unable personally 
to carry out the requirements of the act. 

Article 4, section 6, pro vides that: 

"The mine foreman shall direct and see that every worklng place Is prop- 
erly secured by props or tlmhers, and shall see that no person is directed or 
permitted to work in an unsafe place, unless it be for the purpose of making 
it safe. He shall also see that the workmen are provided with sufficient 
props, cap-pieces, and tlmbers of sultable slze." 

Section 7 provides : 

"Every workman in need of props, cap-pleces, and tlmbers shall notify the 
mine foreman or the assistant mine foreman (or any other person delegated 
by the mine foreman) of the fact, at least one day in advance, giving the 
number, slze, and length of props, cap-pleces, and tlmbers requlred. In case 
of emergency, the timber may be ordered Immediately upon the dlscovery 
of danger. If for any reason the necessary tlmbers cannot be suppUed when 
required, the mine foreman or assistant mine foreman shall instruct^ the work- 
men to vaeate the place until the timber needed is suppUed." 
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Section 9: 



"The mine foremaii sliall direct and see that as the miners advance iii 
their excavation ail dangerous and doubtful pièces of coal, slate, and rock 
overhead are taken down or at once carefully secured agalnst falling on the 
workmen. Any workman who neglects to carry ont, or dlsobeys, the instruc- 
tions of the mine foreman or his assistant in regard to securing hls worklng 
place, shall be suspended or discharged by the mine foreman." 

Section 10: 

"The mine foreman shall give prompt attention to the removal of ail dan- 
gers reported to him by hls assistants, the fire boss, or by any other person 
working in the mine, and in case it is impracticable to remove the danger at 
once, he shall notify every person whose safety is menaced thereby to re- 
main away from the portion where the dangerous conditions exlst. * * * 
Instructions shall be given the men by the mine foreman, assistant mine fore- 
man, or fire boss, or other authorized person, as to when, where, and how 
timber shall be placed so as to avoid accidents from falls, and also, In a gên- 
erai way, how to mine coal with safety to themselves and others." 

Article 25. — Spécial Rules. 

Duties of Miners. 

"Rule 1. The miner shall examine his working place before beglnnlng work, 
and take down ail dangerous slate, or otherwise make It safe by properly 
timbering it, before commencing to mine or load coal. * • * Should he 
at any time find hls place becomdng dangerous from gas or roof or from any 
unusual condition that may arise, he shall at once cease working and Inform 
the mine foreman or the assistant mine foreman of said danger, but before 
leaviiip bis place he shall put some plain warning across the entrance there- 
to to wam others agalnst entering into danger. * * * He shall order ail 
props, cap-pieces, and ail other timbers necessary, at least one day In advance 
of iieeding them, as provided for in the rules of the mina If he falls to re- 
ceive said timbers, and finds his place unsafe, he shall vacate it until the 
necessary timbers are supplied. • * * The miner shall remain durtng 
working hours in the working place assigned to him by the mine foreman or 
the assistant mine foreman, and he shall not leave his working place for 
another working place without the permission, of the mine foreman, assist- 
ant mine foreman, or lire boss, and he shall not wander about the hauling 
roads or enter abandoned or idle worklngs." 

General rules : 

"Rule 7. AU employés shall notify the mine foreman or the assistant mine 
foreman of the unsafe condition of any working place, * • • when said 
conditions are known to them." 

Act June 9, 1911 (P. L. 756). 

As this court is bound by the construction given to this act by the 
courts of Pennsylvania, we call attention to the décisions of the 
Suprême Court of that state for the purpose of showing that the 
mine foreman is the représentative of the state and not of the mine- 
owner, and that the latter, as already indicated, is not liable for in- 
juries which resuit from the former's neglect of; his statutory duties. 

In Durkin v. Kingston Coal Company, 171 Pa. 193, 33 Atl. 237, 29 
L. R. A. 808, 50 Am. St. Rep. 801 (1895) the court declared that: 

"Under the opération of this statute the mine foreman représenta the 
commonwealth." 

And the court decided that the mineowner is not liable for an injury 
arising from the négligence of the foreman. The court said that a 
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mine foreman who neglected to perform his duty under the act is 
liable for injuries sustained by a miner resulting from his neglect. 

In Golden v. Mt. Jessup Coal Company, Limited, 225 Pa. 164, 7Z 
Atl. 1103 (1909), it was held thatthe foreman was the state's représen- 
tative and that: 

"An employer cannot be held liable for the mistakes or Incompetency of tbe 

Btate's représentative." 

In Wolcutt V. Erie Coal & Coke Company, 226 Pa. 204, 75 Atl. 
5.97 (1910), the court declared : 

"We hâve uniformly held that a mine foreman Is a fellow servant of the 
other employés engaged In the mine, and In none of our cases has It been 
suggested that he is a représentative or agent of the owners. Being a fellow 
servant of the other laborers In the mine, the ovrner is not liable for injuries 
resulting to them by neglect of the foreman to perform his statutory dutles. 
It may therefore be admitted that If Mitchell was a duly certifled mine fore- 
man, and was engaged only as such In thls mine at the time the plalntlff was 
injured, and the plaintifE's injuries resulted from the foreman's négligence, the 
défendant company would not be liable." 

It was declared that the duty of the mine fpreman is to see that the 
interior of the mine is kept in a proper and safe condition, and that 
in that position he is suprême, and that the super intendent — 

"who is the représentative of the owner, cannot Interfère with him in the 
discharge of his dutles. Whlle his powers are extenslve and ample In regu- 
lating and controlling the Internai opérations of the mine so as to protect 
those employed therein, yet he Is In no sensé the agent or représentative of 
the owner of the mina" 

In Dempsey v. Buck Run Coal Company, 227 Pa. 571, 76 _Atl. 745 
(1910) it was held that a mineowner is not responsible for injuries to 
a workman due to négligence of the foreman in the discharge of his 
duties under the law. 

In Reeder v. Lehigh Valley Coal Company, 231 Pa. 563, 575, 80 
Atl. 1121, 1125 (1911) the court said: 

"It has been held In a long Une of cases that the mine owner Is not liable 
for the négligent acts of a mine foreman committed in the discharge of duties 
Imposed upon him by law and In and about those workings over whlch he exer- 
cises supervision. From Lehigh Valley Coal Co. t. Jones, 86 Pa. 432, and 
Durkin v. Kingston Coal Co., 171 Pa. 198 [33 Atl. 237, 29 L. E. A. 808, 50 
Am. St. Rep. 801], to Golden v. Mt. Jessup Coal Co., 225 Pa. 164 [73 Atl. 1108], 
thls rule has remalned unbroken. It may therefore be said to be settled law." 

[3, 4] It is assigned as error in the case at bar that the court strudc 
out certain testimony concerning a conversation alleged to hâve taken 
place two weeks before the accident between plaintifif's witness, John 
Zipay, and the assistant mine foreman and the assistant superinten- 
dent, in which Zipay asked thèse officiais for crossbars. But the 
record shows that the court granted the motion "to strike out the por- 
tion of the testimony of Zipay, which says he asked Joe Willis (the 
assistant mine foreman) for crossbars." It nowhere appears that the 
court struck out that part of Zipay's testimony in which he declared 
that he made a like request of Browning, the assistant superintendent 
Browning represented the défendant. Willis, the assistant mine fore- 
man, did not. Proof as to notices other than such as were con- 
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necled in time and place should hâve gone out. We think the alleged 
request made by Zipay on the assistant mine foreman was remote, 
and properly stricken out. But if we are mistaken, and the testimony 
had not been stricken out, and had been accepted as true, notwith- 
standing the f act that the witness was contradicted by both the assist- 
ant mine foreman and the assistant superintendent, it could not hâve 
helped the plaintiff's case, under the décisions of the Suprême Court 
of Pennsylvania, construing the Mining Act. In Peters v. Vesta Coal 
Co., 243 Fa. 241, 90 Atl. 65 (1914), the plaintiff, as hère, not only 
asked the mine fpreman for timbers and did not get them, and then 
asked the superintendent, but in that case he went further, and told 
the superintendent that he "had asked everybody for longer posts, and 
they never sent me in any, and the place is too dangerous," and the 
superintendent replied: "Go in, I will send you now good ones." 
The Suprême Court of Pennsylvania said: 

"After considering ail the proofs, we are of opinion ttat the évidence re- 
Ued upon is too vague, indefinite, and lacking In détail to justify a flnding 
that the superintendant should hâve understood that the mine foreman was 
in default and that an emergency exlsted which requlred the immédiate de- 
livery of the posts." 

In that case the accident did not occur on the same day that the 
request was made but on the day after. So in the case at: bar the 
accident was on the next working day after the request 

[5] It is also alleged as error that the court struck out and ex- 
cluded testimony on behalf of plaintiff conceming conversations be- 
tween the deceased and Willis, the assistant mine foreman, in the 
présence of the witness Zipay, in which the deceased asked for cross- 
bars and a buddy a week before the accident. We do not see, in the 
view we take of this case, how the striking out of this testimony has 
prejudiced the plaintiff's case. If this request for crossbars and a 
buddy was made, it evidently was not complied with, and plaintiffi 
continued at work. Mining Act, rule 1, made it the duty of the 
deceased to quit the work. By not doing so he assumed the risk. 

[fi] It is further assigned as error that the court erred in permitting 
the défendant, over the objection and exception of the plaintiff, to 
read in évidence the déposition of one Joseph Hajduk taken by com- 
mission on behalf of the plaintiff. It appears that counsel for plain- 
tiff examined a witness by commission months before trial, and did 
not call the witness at the trial, and that thereupon the counsel f|Or 
défendant proposed to read the déposition. When this was proposed, 
it was admitted that the witness was présent and available ; but it was 
insisted that, as the plaintiff did not see fit to place him on the stand, 
défendant had a right to read the déposition. The déposition was 
taken pursuant to section 863 of the Revised Statutes of the United 
States (Comp. St. 1913, § 1472), which provides that the testimony 
of any witness may be taken in any civil cause by déposition de bene 
esse, when the witness lives at a greater distance than 100 miles 
from the place of trial, upon reasonable notice by the party or his 
attorney proposing to take such déposition. Section 865 of the Stat- 
utes (Comp. St 1913, § 1474) also provides that: 
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"Unless it appears to the satisfaction of the court that the witness Is theu 
dead, or gone ont of the United States, or to a greater distance tlian 100 miles 
frem the place where tlie court is sittlng, or that, by reason of âge, sickness, 
bodily infirmity, or impiisonment, he is unable to travel and appear at court, 
si:ich déposition shall not be used tn the cause." 

This provision is found in Judiciary Act Sept. 24, 1789, c. 20, § 30, 
1 Stat. 90 and has been in force ever since. It is urged that this 
statutory limitation on the use of dépositions is intended to protect 
the opposite party, and that the party who takes a déposition stands 
m no position to utilize a restriction which the opposite party does 
not insist upon. The rule as laid down by Weeks in his Law of. Dep^ 
ositions, § 466, is as f ollows : 

"It is held by a large prépondérance of authorltles that, where one of the 
parties to a cause obtains a commission to examine wltnesses, the other 
party has a right to call for the déposition and make use of It at the trial. 
And many cases hold that generally a déposition taken by one party may be 
used in évidence by the other. If the former fails or refuses to read It hlm- 
self. And It is held that If one party taises a déposition, and déclines to read 
it, the adverse party may read it, although the witness would hâve beea 
in.vx>mpetent, if offered by him." 

The author, however, makes no référence to the act of Congress^ 
and it does not appear that he had it in mind in laying down the rule 
above quoted. Professer Wigmore, in his excellent work on Evidence 
(volume 2, § 1416, pp. 1786, 1787), in discussing the use of déposi- 
tions, although making no référence in this connection to the act of 
Congress, states his opinion as f ollows: 

"It [the déposition] is offered as the substantlve testimony of that witness, 
whose testmiony has not as yet beeo heard. There Is, therefore, no reason 
why one party rather than the other should be allowed to resort to a déposi- 
tion without showing the déponent unavailable in person ; and this the non- 
taker, as well as the taker, must do before uslng it" 

And he cites in support of his view Gordon v. Little, 8 Serg. & 
R, (Pa.) 532, 548, 11 Am. Dec. 632 (1822); Sexton v. Brock, 15 Ark. 
345, 349 (1854). Elliot v. Schultz, 10 Humph. (29 Tenn.) 234, 236 
(1848), also supports the same doctrine. 

In Whitford v. Clark County, 119 U. S. 522, 7 Sup. Ct. 306, 30 L. 
Ed. 500 (1886) the court held it error to read a déposition the witness 
being in the court at the time. But in that case the party who read 
the déposition was the party who took it. 

In Yeaton v. Fry, 5 Cranch, 335, 3 L. Ed. 117 (1809) the court had 
before it a somewhat analogous question. The act of Congress re- 
quires that one proposing to take a déposition shall give notice to 
the opposite party. The déposition was taken by the défendant with- 
out notice to the plaintiff. At the trial the plaintiff used the dépo- 
sition over the defendant's objection. Chief Justice Marshall, speak- 
ing for the court, said : 

"The défendant is not at Uberty to except to his own dépositions, because 
he does not produce proof of his havlng given notice to the plaintiff." 

In Smith v. State, 145 Wis. 612, 130 N. W. 461, a déposition taken 
on behalf of an accused person was placed on file in the court. It 
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was heîd that, whether offered by him or not, it might be used by 
liis adversary at the trial. The court said that: 

"If an accuseil person sees fit to cause a déposition to be taken in liis be- 
liïilf and made a part of the court files existing at the time of the trial, he 
theieb}- waives bis constitutional right to meet the witness face to face, so 
far as otherwlse bis adversary would be precluded from using such déposi- 
tion whetlier ofCered by him or not." 

The case at bar is not analogous with that decided in Wisconsin. 
The constitutional provision which the Wisconsin court held an ac- 
cused jierson could waive simply provided that such person "shall 
enjoy the right * * * to meet the witnesses face to face." But 
the act of Congress involved hère does not simply give an adverse 
party the right to demand that a witness be placed on the stand, if 
within the court's jurisdiction and available. It positively prohibits 
the use of the déposition unless it appears to the court that the wit- 
ness is dead, or gone out of the United States, or to a greater distance 
than 100 miles from the place where the court is sitting, etc. In the 
face of this positive prohibition, it is not within the power of the 
court to allow a déposition to be used which the act says shall not 
be used, and such power cannot be given by the consent of this 
défendant. The déposition clearly should not hâve been read. 

[7-9] It does not, however, necessarily foUow that because of this 
error the case must be reversed and a new trial ordered. There can 
be no reversai for errors committed against one who it is apparent 
is not entitled to succeed in his action in any event. It appears from 
the testimony of the plaintiff's witness Zipay that the latter and one 
Vasilovich, his buddy, had worked in the same heading, butt No. 8, 
in which the deceased came to his death ; that they worked there for 
about 10 months, and stopped work there August llth or 14th, about 
two weeks prior to the accident ; that Zipay, because of the condition 
of the roof, asked for crossbars 12 feet long and 10 inches thick, 
so that they might be put on the props and hold up the roof; that 
he was not furnished with the crossbars he asked for, but with 
some others, which he tried to use, and could not, because they were 
too short. He was asked what he and his buddy did when they 
found they could not use the crossbars and that no others were fur- 
nished, and he answered, "Left and quit." This was in strict accord 
with what the Mining Act, rule 1, required of them. Then the deceased 
went to work in the heading which Zipay and his buddy had vacated, 
and on Saturday night, according to Zipay, asked for crossbars 12 
feet long and 10 inches thick and a buddy, and was told, "Ail right." 
Zipay, when asked why the deceased needed the crossbars, answered : 
"Rotten roof." He was recalled in rebuttal and asked: 

"Mr. Zipay, in your opinion as a practical miner in a mine, could a man 
worlîing alone bave taken down with safety to hlmself a pièce of rock five 
or six inches thick, six to nine feet square?" 

He answered: 

"Ko, one man cannot; there must be a helper. I hâve worked In mines 

about five years." 

The rock described was the one which fell and killed the deceased. 
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The assistant foreman, called by defjendant, after stating that he 
visited the deceased in butt No. 8 on Saturday aftemoon about 3 
p. m. (the deceased was found dead on the following Monday), tes- 
tified as f ollows : 

"I will describe the condition of eighth butt beading on Saturday after- 
noon preceding the Monday of this accident. You want me to explain the 
place, etc. Well, I weut in there at 3 o'clock, as nearly as I can remember, 
and looked around bis place, and picked up a pick, as Is our custom of dolng, 
and sounded the roof, and found a pièce of rock that did not sound very good ; 
he had It In pretty falr shape ; he had a prop rigbt in the center of the road, 
and on both sldes ; and this prop in the center of the road, in order for bim to 
extend bis track, would hâve to be taken out; so I told him that he would 
either bave to make that pièce of rock safe or take It down, and be said tbat 
he would; he said that be would probably corne in early Monday morning, 
and he would attend to it." 

He also testified that the rock which he found down on Monday 
morning, and which it is admitted was the rock which killed deceased, 
was the rock which he on Saturday advised the deceased to remove 
or make safe. This testimony shows, without the aid of that con- 
tained in the improperly admitted déposition, that the deceased knew 
of the dangerous condition of the place in which he was at work, that 
it was unsafe on Saturday night, that no crossbars or buddy had been 
sent him between Saturday night and the time when he resumed his 
work without either, and yet he resumed his work and apparently 
tmdertook to take down the dangerous rock that caused his death. 
He was a man of mature âge and of extended expérience as a miner. 
He had knowledge and appréciation of his danger, and knew that un- 
der the Mining Act he was required to quit the work and vacate the 
place. There is but one conclusion to be drawn from this statement 
of facts, and that is that he assumed the risk. In this condition of 
the record, we are not justified in sending the case back for a new 
trial because of the error in the admission of the déposition. 

[10] The conclusion we hâve reached makes it unnecessary to con- 
sider the fourth assignment of error, which is that the court erred in 
permitting the défendant, against the plaintiff s objection and excep- 
tion, to read the déposition to the jury through two counsel for de- 
fendant, one standing at the bar reading the questions and the other 
sitting in the witness chair reading the answers. When it was pro- 
posed to do this, counsel for plaintiff objected, saying: 

"I object to any dramatlc exhibition of that character; this is a court 
of justice ; it is not a playhouse, and it Is imitating this man, who is an 
employé of the défendant." 

The court overruled the objection, and declared no one was being 
imitated. We take occasion to say that, if the circumstances had justi- 
fied the reading of the déposition, no exception could be taken to the 
manner in which it was read. It was a perfectly proper way in which 
to read it. Indeed, it is a much more satisfactory way than to hâve 
one person read the whole, because it enables the jury easily to dif- 
ferentiate between question and answer. 

There is no évidence in the record that the défendant ever failed to 
comply with the orders of the mine foreman or of his assistants ; and 
there is no évidence that the défendant ever had notice that an "emer- 
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gency of danger" had arisen which demanded immédiate action by it 
as provided in the Mining Act of the state of Pennsylvania. Tlie 
alleged conversation of Zipay with the assistant mine foreman under 
the Pennsylvania décisions is not notice to the défendant. Such évi- 
dence as there is to show notice is the testimony of the witness Zipay 
as to the alleged conversation of the deceased with the assistant super- 
intendent, in which he simply asked for the crossbars and a buddy. 
That testimony is denied. But, assuming it to be true, the conversa- 
tion as reported is insufficient under the Pennsylvania décisions, as 
we hâve seen, to inform the assistant superintendent that the mine 
foreman was in default and that an emergency existed which required 
immédiate action. 
Judgment affirmed. 

COXE, Circuit Judge. I dissent upon the ground that it cannot be 
said, as matter of law, that the conceded error in admitting the Hajduk 
déposition was not prejudical to the plaintiff. 

The négligence of Vagaszki and of the défendant are questions of 
fact and should be submitted to a jury upon compétent évidence. 

What effect the reading by the défendant of testimony taken on 
behalf of the plaintiff may hâve had upon the jury we do not know. 
That it influenced the jury unfavorably to the plaintiff may reasonably 
be inferred. 

The plaintiff is entitled to a new triaL 



BULL V. CAMPBELL. 

(Circuit Court of Appeals, Elghtli Circuit. June 23, 1915.) 

No. 4367. 

1. QUIETING TiTLE lS=S>10 — QXJESTIONING TlTUS OF COMMON GeANTOB. 

Where both. plaintiff and défendant in a suit to quiet tltle deralgned 
title from a common grantor, neither party could question such grantor's 
title. 

[Ed. Note. — For other cases, see Quieting Title, Cent Dig. §§ 36-42; 
Dec. Dlg. ®=»10.] 

2. Public Lands <®=>114 — Gbant to Railboad— Vestino of Title. 

Where Congress granted public lands to a railroad in praesenti, and 
such road conveyed the lands before exécution of Its patent, upon exécu- 
tion the patent related back to the date of the grant, and the railroad's 
conveyance gave title to the grantee. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §| 314-322; 
Dec. Dig. ®=3ll4. 

Grant^ of railroad rights of way in public lands, see note to Taggart 
V. Great Northern Ry. Co., 129 C. C. A. 362.] 

3. EsTOPPEL i©=>35 — Title bt Estoppel. 

Under Rev. Codes Dak. 1877 (Civ. Code) § 633, providing that where a 
person purports by proper instrument to grant property in fee simple, 
and subsequently acquires any title or claim thereto, the same passes by 
opération of law to the grantee or his successor, where a railroad was 
granted public lands by Congress, and, previous to the issuance to it of 
the patent thereto, conveyed away such lands, upon issuance of the 

ig=3For other cases see same topic & KEY-NUMBER [n ail Key-Numbered Dlgests & Indexes 
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patent the road's title thereunder passed by opération of law to its 

grantee. 

[Ed. Note. — For otlier cases, see Rstoprel, Cent. Dlg. § 84: Dec. Dlg. 
<@=>36.] 

4. JUDQMENT <©=>490 COLT.AÏERAL AlTACK — ORDEB OF SERVICE. 

Where the Peunsylvanla grantee of the mortgagor of lands In the ter- 
ritory of Dakota was sned to foreclose Ms equity, a decree of foreclosure 
being entered, in the moitgagee's subséquent suit against him to quiet 
title to the lands, he could not collaterally attack the decree by olaiming 
that the order of the Dakota court permitting service against him by 
publication as a nonresident was invalld, as based on an affidavit insuffi- 
cient under the statute of the territory in force in 1880, provlding that, 
vs'here the person on whom service of summons is to be made cannot after 
due diligence be found within the territory, and that fact appears by 
affidavit to the satisfaction of the court, it may order service by publica- 
tion, since any error in the court's action could only be corrected by 
appeal. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. §§ 926-928 ; Dec. 
Dig. ®=>490.] 

5. MORTGAGES ®=5427— FOEECLOSURE— FAILTJRK TO JOIN MoKT&AGORS AS 

Grantees. 

In suit to foreclose a mortgage, plaintiff's fallure to join as parties de- 
fendant sulJsequent grantees of the mortgagor dld not deprive the court 
of jurisdiction. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dlg. §§ 1269, 1272- 
1287; Dec. Dig. .©=5427.] 

6. Mor.TGAGES <©=3497 — Forclosueb — Failube to Join MoBTOAaoB's Gbantee 

— Effect. 

Where, in suit to foreclose a mortgage, the plaintifC fails to join as 
party défendant the mortgagor's grantee, a decree of foreclosure will not 
extinguish such grantee's right of rédemption. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1469, 1471- 
1473 ; Dec. Dig. ©=497.] 

7. Mortgages ■©='497 — Foreclosube — Conclusiveness — Findino — Coixat- 

EBAL Attack. 

In a mortgagee's suit to quiet title derlved from a decree of foreclos- 
ure, a finding in such decree that the indebtedness secured by the mort- 
gage was due to the plalntiff could not be attacked. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1469, 1471- 
1473 ; Dec. Dig. ®=497.] 

Appeal from the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Action by Hugh Campbell, Jr., against Joseph W. Bull. Decree for 
plaintiff, and défendant appeals. Affirmed. 

The apisellee, hereinafter called the plaintiff, filed hls bill In the District 
Court against the appellant, referred to hereafter as the défendant, to déter- 
mine adverse claims and to quiet bis title to a quantlty of land in the state 
of North Dakota. The défendant, asserting title In hlmself, filed a counter- 
ciaim, asklng for the sanie relief against the plaintiff. 

The plaintiff claims to be the ovvner of the lands described in the complalnt, 
deralgning title from one Christopher Stuart Patterson, under whom the de- 
fendant also claims title in hls counterclaim. The plalntiff deraigns title by 
reason of a mortgage executed by Patterson and wlfe on the 2d day of Oc- 
tober, 1879, to secure the payment of an indebtedness of $5,000. On August 
2, 1880, the plaintiff, being the owner of the indebtedness secured by the mort- 
gage, instituted an artion lu the district court of Burleigh county, Dakota 
territory, in which district the lands were sltuated, for the purpose of fore- 

ig^^For otlier cases see sanie topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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closing the mortgage. The défendants Patterson, In that case, were dn!y 
served with process wlthin the territorial jurisdietlon of the court, but ruade 
no défense, whereupon a decree by default was entered on November 24, 1880. 
Under this decree a sale of the premises was had, and the platntiff became the 
purchaser thereof. This sale was duly confirmed by the court. After thèse 
proceedings had been had, it was ascertained by the plaintUT that before the 
institution of that suit Patterson and wlfe, the mort^agors, had coreyed thèse 
lands to one J. Warren Coulston; but, that fact having been overlooked, 
Coulston was not made a party défendant in the foreelosure proceedings. 
Thereupon, on the 9th day of February, 1885, another action of foreelosure was 
instituted in the district court of tlie Sixth judicial district of the territory 
of Dakota against the said Coulston as the sole défendant. Coulston being a 
nonresident of the territory, and the sheriff having made the retum on the 
summons that he eould not be found in the territory, after nsing due dili- 
gence, an affidavit was presented to the judge of the court, which affldavit 
is as follows : 
"Territory of Dakota, Oounty of Burleigh. 

"John E. Carland, being duly swom, on oath says that he is the attomey for 
the plaintiff in this action ; that the sald défendant J. Warren Coulston can- 
not after due diligence be found wlthin this territory ; that a summons was 
duly issued against said défendant and placed in the hands of the sheriff of 
.said eounty for service, but was returned by said sheriff with hls indorsement 
thereon that said défendant could not be found, whlch summons, so indorsed, 
is hereto annexed ; that said défendant is a proper party to this action, which 
relates to real property in this teiTitory ; that a cause of action exists against 
the said défendant in favor of the said plaintiff, as will appear by the com- 
plaint of the said plaintiff, a copy of which is hereto annexed ; that the aflBant 
is informed and believes that the sald défendant, J. Warren Coulston, résides 
at Philadelphia, in the state of Pennsylvania ; that the subject of this action 
is real property in this territory, and sald défendant claims an equity of ré- 
demption therein, and the relief demanded is a foreelosure of said equity. 

"John E. Carland," 

Upon présentation of this affldavit, which was duly verlfled, the judge of 
said court, on February 9, 1885, made the following order in that cause: 

"It satisfactorily appearing to the judge of said court, by the annexed affl- 
davit of John E. Carland, that the défendant, J. Warren Coulston, cannot 
after due diligence be found within this territory, and it in llke manner 
appearing that a cause of action exists against the said défendant in favor 
of the said plaintiff, Hugh Campbell, Jr., and that said défendant is a neces- 
sary party in said action, as set forth in his complamt, a copy of which Is 
hereto annexed, and that the subject of the action Is real property in this 
territory, and said défendant claims an equity of rédemption therein, and 
the relief demanded is a foreelosure of said equity, and it further appearing 
that the place of résidence of the said défendant, J. Warren Coulston, is at 
Philadelphia, in the state of Pennsylvania: On motion of John E. Carland, 
attomey for the said plaintiff, ordered, that service be made upon said de- 
fendant by the publication of a summons in the form of the copy of same here- 
to annexed, in the Bismarck Weekly Tribune, a newspaper printed and pub- 
lished In Bismarck, Dakota, the same being most likely to give notice to sald 
défendant, once a week for six successive weeks; and It is further ordered 
aud directed that a copy of the summons and complalnt be forthwith deposit- 
ed in the post office, in a registered letter, directed to the said défendant, the 
person to be served, at Philadelphia, Pennsylvania, his place of résidence, and 
postage paid. 

"Dated February 9, 1885. William H. Francis, Judge." 

Due notice was given by publication as required by the order of the court, 
and also a copy of the summons and complalnt sent through the mail. In a 
registered letter, to the défendant, addressed at Philadelphia, Pa., hls place of 
résidence, postage prepaid. In addition to that a copy of the summons and 
complalnt was also served on the défendant at PhUadelphia by a disinterested 
person, over the âge of 18 years, and a retum of the service made under oath 
by that person. This last service was made on the 27th day of April, 1885. 
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On the 8th day of July, 1885, the cause came on for hearing, and proof of the 
service of proeess haviag been presented to the court, a decree was rendered 
by the court reciting that the sald défendant, J. Warren Coulston, had been 
duly served with proeess In said action, but having flled no pleading therein, 
and made no appearance in any manner, either in person or by attomey, waa 
in default of answer, and thereupon the court, having heard the évidence, 
(ound the facts necessai-y to render a decree ordering a sale of the premlses 
by the sheriff of the county, and upon sueh sale that the defendant's equity 
of rédemption be barred and foreclosed from ail equity of rédemption and 
any claim to said mortgaged premlses, and every part and parcel thereof, 
after the delivery of the sheriff's deed. A sale was had, and the plaintlff 
became the purchaser at that sale for the mortgage debt, and, no rédemption 
having been made from the sheriff's sale, it was approved by the court, and 
the sheriff dlrected to exécute a deed of conveyance to the plaintifC, whlch 
vt'as done. 

Immediately after the delivery of the sheriff's deed to him, the plaintlff 
entered into possession of the lands, and bas held them ever slnce opesaXy 
and adversely to the title of any other person from that date to the time 
this suit was instituted, which was on May 15, 1911. The lands were wild, 
open, and uninclosed, and situated in a thinly settled district of said county ; 
and he has paid the taxes thereon annually ever slnce, and ever since the year 
1891 has leased and rented said landa for grazing, pasturage, and the making 
of hay thereon to tenants, who bave accounted to Mm for the value of such 
use and occupation of said lands. He inclosed ail of said lands by a sub- 
stantial fence showlng his occupation; and during ail the tlme he was in 
such possession neither the mortgagor, Patterson, nor Coulston, nor any one 
claiming under them, or either of them, has ever been in possession of said 
lands, nor in any wise disturbed, disputed, or protested against plaintlffs 
possession. 

On August 15, 1906, the défendant obtained and caused to be flled for rec- 
ord and recorded in the office of the register of deeds for Burleigh county, 
N. D., where said lands are situated, a quitclalm deed to thèse lands from 3. 
Warren Coulston to him, the défendant The considération named in the 
instrument is "the sum of one dollar and other valuable considération," and it 
bore date August 10, 1906. At the time of the sale by the sheriff under the 
foreclosure decree in the action against Coulston, had in the territorial court, 
the value of the lands dld not exceed the sum of $5,433.26; but since then, 
more than 25 years having elapsed, thèse lands hâve greatly increased and 
appreciated in value, and are now worth at lease $50,000, and he has pald 
out in taxes on said lands during that time the sum of $8,000. 

For the purpose of obtalnlng possession of thèse lands, the défendant, on 
April 23, 1910, purchased from a tenant of plaintifC some lands adjoining the 
lands belonging to the plaintiff, and then pretended to maUe a lease to one 
Hubbard, and induced him to commit trespasses upon plalntlff's lands; and 
the défendant also caused Hubbard, who claimed to be his lessee, to eut the 
fence which inclosed plaintiff's land and drive some live stock belonging to 
him thereon, and after the plaintifC had caused Hubbard to leave and repalr- 
ed the fence, he at various times thereafter again eut the fence and tres- 
passed upon the lands. 

The prayer of the bill îs the usual one, that the défendant be requlred to 
set forth his adverse interest, demand, right, tltle, and interest, or estate. In 
and to the premlses, in order that they may be justly adjudicated, and that 
upon a hearing they be declared null and void as against the plaintifC, that 
the plaintlfC's title to the lands be confirmed and quieted against the défend- 
ant and ail claiming under him, and that he be enjoined and restrained froin 
asserting any claim, right, or tltle adverse to the plaintiff. 

The défendant flled an answer in which he dénies plalntlff's right upon 
several grounds: First, that at the tlme Patterson executed the mortgage no 
patent had been issued by the TJnlted States to the Northern Paciflc Bailway 
Company, under whom he claimed title; second, that the decree against Coul- 
ston showed on Its face that the court whlch rendered it was without jurlsâlc 
tien, because no sutfieient affidavit for publication was made showlng diligence 
to serve the défendant witliin the territory. 
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He also denled that the plaintiff was In possession, but alleged that the land 
was open and unoccupied prairie land, used by no one ; that the inclosure was 
not œade until May, 1907. He admits that he obtained a conveyance of said 
lands by proper deed from Coulston ; that it was for a valuable considération, 
and therefore he Is now the lawful owner thereof ; that at the tlme he bought 
thèse lands from Coulston none of the land was inclosed nor occupled by any 
one, except a small tract which was used as a pasture by an adjoining neighbor. 
He admits that he purchased the east half of section 28, which adjoins some of 
the lands in controversy, but that he bought it in good faith ; that he leased 
that land to Hubbard ; that, the fence between the lands claimed by plaintifC 
and those which défendant had leased to Hubbard being down, Hubbard's 
cattle went upon them, but that it was not doue for any f raudulent purpose ; 
that he gave permission to Hubbard to put bis horses in section 27 of the 
lands claimed by plaintifC, and had 10 acres of that land broken up and sow- 
ed in wheat. 

He also flled a counterclaim, in which he claimed to be the owner of thèse 
lands by virtue of his purchase from Coulston, and asked for aflBrmative re- 
lief. He also claimed that he Is willing and ready to pay ail sums of money 
that were liens on the lands on the lOth day of August, 1906, or are now such 
liens, by reason of the Patterson mortgage, and he offers to pay ail légal taxes 
that were assessed and levied against said land and pald by the plaintiff, but 
subject to au accounting and crédit on said lands of any and ail moneys that 
hâve been received by the plaintiff as rents and profits of said lands. 

Thèse lands were granted to the Northern Pacific Railway Company by an 
act of Congress approved July 2, 1864 (13 Stat. 365, c. 217), but the patents 
were not issued by the govemment to the railway company until 1895, some 
time after the lands had been conveyed by the railway company to Patter- 
son's grantor, Stuart, and after Stuart conveyed them to Patterson, and 
after Patterson executed the mortgage under which plaintiff now claims title, 
and also after Patterson conveyed them to Coulston. The défendant also 
claims that the plaintiff was not the owner of the mortgage at the time of 
the foreclosure proceediags hereiubefore stated. 

There was considérable évidence, which it is unnecessary to set out, in view 
of the conclusions reached by the court, as the main grounds upon which the 
défendant relies for a reversai of the decree, which was rendered in favor of 
the plaintiff, are questions of law, which are décisive of this case. 

Burt F. Lum, of Minneapolis, Minn., for appellant. 
S. E. Ellsworth, of Jamestown, N. D., and Allen C. Orrick, of 
St. Louis, Mo., for appellee. 

Before ADAMS, Circuit Judge, and TRIEBER and REED, District 
Judges. 

TRIEBER, District Judge (after stating the facts as above). The 
défendant relies for a reversai, upon two grounds: (1) That the mort- 
gage executed by Christopher Stuart Patterson to Robert Campbell, as 
whose assignée of the mortgage plaintiff claims, was absolutely void, 
as at the time the railway company conveyed thèse lands to Stuart, 
and the subséquent conveyances from Stuart to Patterson and the 
mortgage by Patterson to Robert Campbell, it had not received a patent 
from the government for thèse lands, although they had been granted 
to and selected by the railway company long before. (2) That the fore- 
closure proceedings which résultée in the decrees under which the 
plaintiff claims to hâve become the purchaser are absolutely void — the 
first, against Patterson, because Coulston was not made a party de- 
fendant; and the second, against Coulston, because he had not been 
properly served with process to give the court, which rendered the 
decree, jurisdiction to render it. 
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[ 1 ] As to the first proposition, a complète answer is that both par- 
ties claim title to the land from a common grantor Patterson. This 
being the case it is not compétent for either party to question the title 
of the grantor. When both parties assert title from a common grantor, 
and no other source, neither can deny that such commoni grantor had 
a valid title when he executed his conveyance. Robertson v. Pickrell, 
109 U. S. 608, 615, 3 Sup. Ct. 407, 27 L. Ed. 1049. 

[2] But, aside from that, the title of the Northern Pacific Railway 
Company to the lands granted by the act of Congress of July 2, 1864, 
was in prîesenti, and upon exécution of the patent it related back to 
the date of the grant. That was expressly determined in St. Paul & 
P. R. R. Co. V. Northern Pacific Ry. Co., 139 U. S. 1, 11 Sup. Ct. 389, 
35 L. Ed. 77. 

[3] In addition to that the laws of the territory of Daltota, at the 
time thèse conveyances were made, provided: 

"Where a pereon ijurports by proper instrument to grant real property in 
fee simple, and subsequently acquires any title or claim of title thereto, the 
same passes, by opération of law, to the grantee, or his successors." Rev. 
Codes Dakota 1877 (OivU Code) § 633. 

Was the decree of foreclosure under which plaintiff claims title 
absolutely void, so as to subject it to collatéral attack? There were 
twû separate decrees of foreclosure, under both of which plaintif! 
claims title to the lands in controversy, having become the purchaser 
of them at both sales. The first action was against the mortgagor, 
Patterson, and his wife only. Both of thèse défendants were served 
with process in the territory of Dakota and a proper decree of fore- 
^,losure rendered. After the sale and purchase by the plaintiff under 
♦.his decree it was discovered that Patterson had conveyed thèse lands, 
after the exécution of the mortgage, but prior to the institution of 
the first foreclosure suit, to one J. Warren Coulston, under whom de- 
fendant claims title by purchase. Coulston not having been made 
a party to the foreclosure proceedings, an action to foreclose his 
equity of rédemption was instituted by the plaintiff as mortgagee, and 
also as the purchaser of the lands under the former decree. A decree 
of foreclosure was rendered in that case, and upon a sale of the lands 
under the last decree they were purchased by the plaintiff. 

[4] It is claimed that, Coulston being a nonresident of the territory 
of Dakota, residing in the city of Philadelphia, state of Pennsylvania, 
the order of the judge of the district court of Burleigh county, in which 
the cause was pending, was a nullity, because the affidavit upon which 
the order was made did not comply with the terms of the statutes of 
the territory authorizing an order for constructive service. The stat- 
utes of the territory of Dakota then in force on that subject, were as 
f ollows : 

"Whei-e the person on whom the service of the summons Is to be made can- 
not, after due diligence, be found withln the territory, and that fact appears 
by affidavit to the satisfaction of the court or a judge thereof, and it in like 
manner appears that a cause of action exlsts against the défendant In respect 
to whom the service Is to be made, or that he is a proper party to an action 
relating to real property in this territory, such court or judge may grant an 
•order that the service be uuide by the publication of a summons in either 
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of the fallowing cases: • * * (4) Where the subject of the action is 
real or Personal property In this territoiy, and the défendant has or claim» 
a lien or interest, aetual or contingent, tlierein, or the relief demanded con- 
sists wholly or partly lu excluding the défendant from any interes^t or lien 
therein. (5) * * * When publication is ordered, Personal service of a 
eopy of the sunimons and complaint, out of the territory, is équivalent to 
publication and deposit In the post office. The' défendant against whom publi- 
cation is ordered, or his représentatives, on application and sufiiclent cause 
stiown at any time before judgment, must be allowed to défend the action ; 
and, exeept in an action for divorce, the défendant against whom publication 
is ordered, or his représentatives, may, in llke manner, upon good cause shown, 
be allowed to défend after judgment, or at any time withiu one year after 
notice thereof, and wlthin seven years after its renditlon, on such terms as 
may be just ; and if the défense be successful, and the judgment or any part 
thereof bave been coUected, or otherwise enforced, such restitution ,piay 
thereupon be compelled as the court directs; but the title to property sold 
under such judïment to a purchaser in good faîth shall not be thereby affect- 
ed. * * * " Rev. Codes Dakota 1877 (Code of Civil Proc.) § 104. 

It is claiined that the affidavit, which has been set out in the state- 
ment of facts, was void because it failed to state what diligence had 
been used to obtain service on Coulston within the territory, and that 
he was not to be found in the territory. It may be conceded that, upon 
an appeal from a decree rendered upon such an affidavit, it would be 
declared insuiificient to warrant an order of the court for substituted 
service, a question not before us, and therefore not determined; but it 
would not f ollow that a decree based upon such an affidavit and order 
would make the decree absolutely void, sothat it could be attackéd in 
a collatéral proceeding. No authority has been called to our attention 
in the very elaborate brief of counsel for défendant, nor in the oral 
argument, to any décision of the Suprême Court of the territory of 
Dakota, or the state of North Dakota, where such a judgment or de- 
cree has been declared void when collaterally attackéd, nor hâve we 
been able to find any such authority. The court which acted on the 
aiïidavit held it sufficient, and if it erred the error could only be cor- 
recte d by appea,!. The decree cannot be attackéd collaterally. Ap- 
plegate y. Mining Co., 117 U..S. 255, 6 Sup. Ct. 742, 29 L. Ed. 892; 
.?ennoyer,v. ,Nefï, 95 U. S. 714y 721, 24 L. Ed..565. 

In the last-cited case this identical question was before the court 
under a statute of Orègon, which is practically the same as that of 
tne territory of Dakota, and where the aiïidavit upon which the order 
for substituted service was madç, was altnost identical with that in this 
case. The court there said: 

"There is some différence of opinion among the members of this court as 
to the rulings upon thèse alleged defects. The majority are of opinion that, 
inasurach as the statute requires, for an order of publication, that certain 
facts shall appear by affidavit to the satisfaction of the court or judge, defects 
In such affidavit can only be taken advantage of on appeal, or by some other 
direct proceeding, and cannot be urged to impeach the judgment collaterally." 
(The words in italics are in the opinion Itself.) 

The same conclusion was reached in Marx v. Ebner, 180 U. S. 314, 
319, 21 Sup. Ct. 376, 45 L. Ed. 547, where the affidavit was almost 
identical with the one in this case, and the language of the statute 
practically the same. It was there held: 
22.^ F.— .59 
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"We thlnk, where the affidavit shows that the défendant Is a nonresident of 
tbe district and that Personal service cannot be made upon hlm, and the mar- 
shal, or other public officer to whom the summons was delivered, returns it 
with his indorsement that after due and diligent search he cannot find the 
défendant, such proof is sufBclent to give jurisdictlon to the court or judge 
to décide the question. It is not to be expected that positive proof that the 
défendant cannot befound within the state or district wHl always be attain- 
able. Facts must appe^r froni whlch it will be a just and reasonable in- 
ference that the défendant could not after due diligence be found, and tliat 
due diligence has been exercised, and vi^e think such an inference is reason- 
able wben proof is made that the défendant is a nonresident of the state, and 
there ia an affidavit that Personal service cannot be made upon him within 
its borders, and there is a certiflcate of the marshal such as appears in thls 
case." 

To the same effect are Cohen v. Portland Lodge, 152 Fed. 357, 81 
C. C. A. 483 ; Bower v. Stein, 177 Fed. 673, 101 C. C. A. 299. 

[5, 6] The original decree in the Patterson case is also attacked up- 
on the ground that Coulston, his grantee, was not made a party there- 
to. But the failure to make subséquent grantees parties, especially 
when they are not in possession, would not deprive the court of juris- 
diction. The only effect of such an omission would be that the right 
of rédemption of the granteè remains in existence. 

[7] It is also claimed that the plaintiff, Hugh Campbell, Jr., was 
not the owner of the mortgage ; but the finding of the court, as recited 
in the decree, that the indebtedness secured by the Patterson mort- 
gage was due to the plaintiff in that action, is conclusive in a collatéral 
proceeding. No authoritîes need be cited on that proposition. 

Other contentions hâve been made and carefuUy examined, but 
they are too frivolous to require notice. The conclusions reached 
make it unnecessary' to détermine the question of plaintiff 's title by 
preècription, and the alleged lâches of the défendant and his grantor. 
Upon the whole bill the défendant has failed to show any equities which 
can appeal to the conscience of a court of equity. His grantor had ac- 
tual notice of the pendency of the foreclosure proceedings. He made 
no défense. For over 20 years he took no steps to hâve the decree re- 
viewéd, as could hâve been done under the statutes of the territory of 
Dakota. He paid no taxes on the lahds, and, as appears from the deed 
to the défendant in this case, he purchased it for a nominal considéra- 
tion, laboring, no doubt, undér the impression that the decree could 
be set aside upon payment of the mortgage debt; the lands, in the 
meantîme, having increased ténf old in value. 

The decree of the District Court was right, and îs affirmed. 
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EVEEETT, CLARKE & BENEDICT y. ALPHA POBTLAND CEMENT 00. 

In re ALPHA POETLAND CEMENT CO. 

(Circuit Cmirt o£ Appeals, Second Circuit July 22, 1915.) 

No. 22a 

1. Attobney and Client <®=>171 — Attobnet's Lien — Oéioin. 

An attomey's gênerai or retaining lien upon the papers of Us client 
bas its origin in tbe inhérent power of courts over ttie relations of at- 
torney and client, and bas been long recognized and protected. 

[Ed. Note. — For other cases, see Attomey and Client, Cent Dlg. { 383; 
Dec. Dig. (S=5l71.] 

2. Attouney and Client <©=»171 — Attobnet's Lien — New Yobk Law. 

The retalping lien of an attomey upon bis client's papers in bis pos- 
session tosecure bis charges is recognized in New ïork. 

[Ed. Note.— For other cases, see Attomey and Client, Cent Dig. i 383 ; 
Dec. Dig. <S=»171.] 

3. Attoenet and Client <g=»171 — Attobnet's Lien — Papees and Judoment. 

The retaining lien of an attomey upon tbe papers of bis client in bis 
possession to secure his charge, and bis lien on a judgment recovered by 
him, are différent in their nature, and rules applicable to the one are 
not necessarily applicable to the other ; the lien on a judgment not being 
recognized at common law unless declared by statute, wblle that on 
papers is, since the common law only recognizes liens when acquired by 
possession. 

[Ed. Notè.-^Por other cases, see Attohiey and Client, Cent Dig. § 383 ; 
Dec. Dig. <S=»171.] 

4. Attokney and Client <S=»171 — Attobnet's Lien — Lien on Judoment — 

Eqdity. 

Apatt from statute, courts of equity recognized an attorney's lien on. 
the judgment secured by him, as courts of common law did not, since 
possession is not essential to an équitable lien, 

[Ed. Note. — Foi- other cases, see Attomey and Client, Cent Dig. § 383 ; 
Dec. Dig. ®=j171.] 

5. Attobnet and Client <g=>181 — Attobnet's Lien— Lien on JcDaMENT— 

EXTENT. 

An attorney's spécial or cbarging lien on a judgment recovered by him 
for bis client never exceeds costs and fées due him in the particular suit 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. §§ 394r- 
398 ; Dec. Dig. <©=»181.] 

6. Attoenet and Client <®==>181 — ^Attobnet's Lien — Lien on Papebs — ^Bx- 

TENT. . . 

An attomey's gênerai or retaining lien on his cUent's papers In his 

possession is not ILmited to services rendered in the particular suit in 

' whlch the papers were received, but Includes any gênerai balance due 

for services. 

[Ed. Note.— For other cases, see Attomey and Client, Cent Dig. §§ 394^ 
398 ; Dec. Dig. <S=181.] 

7. Attobnet aNd Client «©==171 — Attobnet's Lien — ^Lien on JuDauxNT — 

ENFOÏtCEMENT. 

An attorney may actiyely enforce his spécial lien on a judgment re- 
covered by him. 

[Ed. Nota'-rFor other cases, see Attomey and Client, Cent Dlg. § 383 ; 
Dec. Dig.'<&=171.] 

•S=>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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8. Attoknet and Client <S=5l71 — Attorkey's Liejî — Lien ow Papeks — En- 

forcement. . 

An attorney's général lien on his client's papers in his possession is 
merely passive and retaining, and may not be actively enforced. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 383 ; 
Dec. Dig. ®=>171.] 

9. Attorney and Client i©=>182 — Attoknbt's Lien — Lien on Papees. 

A Company obtained Insurance against loss in Personal injury actions 
by its employés, the Insured agreeing to place in the control of tlie in- 
surer any action brougbt against it, and empowering the tasnrer to desig- 
nate àtto,meys to appear on the Insured's behalf in such actions without 
interférence from it. Upon injury to an employé of the insured, who 
sued, *t!he défense was taken over by the Insurer, y>hlch placed its at- 
torneys in charge thereof, and later, during the pendency of the action, 
the insurer y?as dissolved by a state court, and its affalrs taUen over by 
the State Insurance comniissioner. The insurer's attomeys agreed with 
the insured that they should continue to défend the pending suit, but at 
the expense of the Insurance cpmmissioner, upon the insured's desiring 
to substitute its own personàl attorney for those of the insurer. Held, 
that such attorneys could not assert a lien upon the Insured's papers re- 
lating to the suit in thelr possession for dlsbursements and services, 
silice the attomeys' client was the Insurance company, not the insured. 

[Ed. Note. — For other cases, see Attdmey and Client, Cent. Dig. §§ 315, 
399-406 ; Dec. Dig. <®=5l82.] 

10. Attorney and Client iêx=»182 — Attobnet's Liejj — Lien on Papees — 

POWEE Oï COUET. 

A court has power to order an attorney to deliver up a client's papers, 
upon the client's givlng security in a sum suffleient to answer the at- 
torney's demands. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 315, 
399-406 ; Dec. Dig. <S=3l82.] 

'L. Attobney and Client <S=r>75 — Client's Right to Ohanqe Attoenby. 

A client has, a right to change his attorney at any stage of a suit, and 
without asslgnlng a reason ; and the court may grant an order of sub- 
stitution, imposiug uiK)n the client such terms as the circumstances justi- 
fy to protect a discarded attorney, who appears free from blâme. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 
110-119; Dec. Dig. <@=5>75.] 

12. Attorney and Client ®=!>75 — Client's Papeks— Poweb of CotrEX to Ob- 

DEB SUEKENDER. ' 

Where a client, pending suit, seeks ap order substitutlng a new attor- 
ney of record, the power of the court to order the discarded attorney to 
surrender the client's papers, upon security being given to cover his legiti- 
mate charges, rests ûpôn the relationshlp of client and attorney, and the 
mère fact of possession of the client's papers by the attorney does not 
gives the court jurlsdiction' to make -such an order. 

[Ed. Note. — For other casçs, seè Attorney and Client, Cent Dig. §g 
110-119; Dec. Dig. ©=75.] 

J.3. Attobney and Client ®=363 — Relationship — Establishment — Lien. 

Where attorneys were originally retained by an Indemnity company, 
and on its behalf undertook the défense in a Personal injury suit against 
an employer, but upon dissolution of such indemnity company by a state 
court they agreed with the défendant employer to continue to conduct the 
défense, although at tlîé expense of the state Insurance commissioner, the 
relationship of attorney and client was established between them and 
the défendant;' but; as they had no lien on defendant's papers up to 

ïSaFor otber cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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that time, none was thereafter cr^ated, as the expenses were to be borne 
by the insurance commissloner.. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 85, 
87; Dec. Dig. ©=363.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on writ of error to review an order of the 
District Court of the United States for the Southern District of New 
York. 

Everett, Clarke & Benedict, of New York City (Herman S. Hert- 
wig and George M. Clarke, both of New York City, of counsel), for 
plàintiffs in error. 

Louis H. Porter, of New York City (Louis H. Porter and F. CarroU 
Taylor, both of New York City, of counsel), for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The question presented to the court in 
this case involves the validity of an order allowing the substitution 
of attorneys and the turning over of papers upon which the attorneys 
claim a lien; the substitution of the attorneys and the surrender of 
the papers being conditioned on the giving of security for the pay- 
ment of any final judgment which the displaced attorneys might ob- 
tain against the défendant in an independent action. 

The Employers' Indemnity Company of Philadelphia, in 1912, in- 
sured the défendant for a period named in the contract on account 
of accidents to def endant's employés ; the liability on account of an 
accident to any one person being limited to $5,000. The défendant 
was entitled to recover this amount only after it had paid out the 
amount in money, after trial of issue, in satisfaction of the final judg- 
ment against it. In considération of this insurance the défendant paid 
the premium and agreed to place in the control of the Employers' In- 
demnity Company any action brought against it for the injuries cov- 
ered by the pplicy, and empowered the Indemnity Company te desig- 
nate attorneys to appear on behalf of the défendant in such actions 
without interférence from the défendant. The Indemnity Company 
undertook to défend such actions at its own cost in the name and on 
behalf of the assured. While this policy was in effect the action in 
which the order complained of was made, Corsi v. Alpha Portland 
Cément Company, was commenced, and pursuant to the terms of the 
policy the défense of the action was intrusted to the Indemnity Com- 
pany, and the latter retained the plaintifïs to appear and défend on 
behalf of the défendant. The same course was pursued in the case 
of certain other actions brought by varions other injured employés 
against the défendant. 

After certain of the actions had been concluded, but while the Corsi 
action was still pending, tlie Indemnity Company was dissolved by or- 
der of the Pennsylvania courts in May, 1914, and its affairs were 
placed in the hands of thé Pennsylvania state superintendent ot in- 
surance for liquidation. Upon receipt of this notice the défendant re- 

1Ë— 'g"'- othet cases see same topio & KElï-NUMBER In ail Key-Numbered Dlgests & Ind»»« 
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quested the plaintiffs to consent to the substitution of Mr. Louis H. 
Porter as its attorney in the Corsi action and the delivery to him of, 
the papers, pleadings, and exhibits in their possession relating to the 
défense of the action. Plaintiffs agreed to consent to this upon re- 
ceiving payment of their claim for services and disbursements in the 
action, amounting to $130.50, and to surrender the papers, pleadings, 
and exhibits on satisfaction of their alleged lien thereon for the unpaid 
balance of their claim for services rendered and disbursements made in 
the various matters in which they had represented the défendant, 
amounting to $1,092.26. The conditions named by the plaintiffs were 
rejected bythe défendant, on the ground that plaintiffs under the 
circumstances had no lien or claim enforceable against the défendant. 
A motion was thereupon made by the défendant to détermine the ques- 
tion. The District Court held that : 

"Whether or not défendant Is indebted to Messrs. Elverett, Olarke & Bene- 
dlct for professional services in connection with this and other lltigations, 
and, if so, in wliat ainount, are questions wliich will hâve to be settled in an 
independent action." 

Accordingly the order under review was made, substitutîng Mr. 
Porter as attorney for the défendant, and directing plaintiffs to deliver 
to him the papers, pleadings, and exhibits, on condition that the de- 
fendant first file an undertaking to secure the payment of the amount 
claimed by plaintiffs in the event that either or both of their con- 
tentions should be established either in independent proceedings or on 
appeal from the order. 

The défendant claims that no liability to the plaintiffs on their part 
exista; that ail the services performed by the plaintiffs were rendered 
solely in the interest of the Employers' Indemnity Company, and not 
for the défendant, whose interests from the beginning of tiie litiga- 
tion were represented by Mr. Louis H. Porter as their personal coun- 
sel. In support of this view of the matter attention is called to a let- 
ter written by the plaintiffs to the défendant on May 19, 1914, in 
which they announced the dissolution of the Employers' Indemnity 
Company, by the action of the Pennsylvania court, and that the Insur- 
ance commissioner of Pennsylvania had taken charge with powers of 
a receiver, to liquidate the business and protect the creditors. The 
letter continued: 

"In respect to ail unsettled claims, which arose prlor to the reinsurance 
daté, the assured, being liable in the first instance, must see to the protection 
of their own Interests by continuing the litlgation, eompromislng, appeallng, 
etc., as they may consider most expédient. In tWs connection, we, who hâve 
heretofore represented the Etnployers' Indemnity Company, hâve been author- 
ized by the commissioner to confer vi^ith the asèured and offer such aid as may 
be advisàble to protect the rlghts of ail creditors and to reduce the ultlmate 
liability of the company. Our charges for this service ■■ wlU be paie by the 
commissioner. We shall be pleased to confer with you as to pending cases." 

To that Mr. Porter replied on behalf of défendant as follows: 

"I hâve consulted vrtth my clients v?lth regard to the case of Oorsl against 
the Alpha Portland Cément Company ;ànd they accept mj' recommendatipa 
that you continue In charge of tliis case as heretofore, my understandlng be- 
ing that your charges will be borne by the Insurance department of Pennsyl- 
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rallia, nvd tliat I wlll co-operate with you In the défense of ttie case as lu the 
otheï cases that we hâve heretofore had." 

Thereupon plaintiffs replied as follows: 

"I acknowledse tlie reeeipt of jour letterof May 27th, referxlng totheabove 
case, and statlng that your clients hâve accepted your reconunendatlon that 
we shall continue in charge of the case as heretofore, it being understood 
that our charges are to be borne by tlie Insurance department of Pennsyl- 
vania, and that you will co-operate in the défense of the case as heretofore. 
This is entirely satisfactory." 

This correspondence makes plain what the original understanding 
of the parties was, and that the plaintiffs' fées and disbursements 
were to be paid by the Indemnity Company. Moreover, the policy 
issued to the défendant by the Indemnity Company expressly stated 
that the latter would be "liable for the costs of court and of the com- 
pany's attorneys and agents in defending or effecting the settlement 
of any suit or daim covered by this policy." The plaintiffs were 
employed by the Employers' Indemnity Company, and they had fulî 
knowledge of the provision referred to, which was inserted in ail the 
policies issued by the company. 

The plaintiffs nevertheless assert that they hâve a lien on the papers, 
pleadings, and exhibits in the action for the gênerai balance due to 
them for services and disbursements "in matters in which they repre- 
sented the Alpha Portland Cément Company" and that they are en- 
titled to hâve that lien satisfied before being compelled to surrendei 
the papers. In the argument in this court they admitted that they 
hâve no personal claim upon défendant for their fées and disburse- 
ments, and that the only personal liability which existed was against 
the Indemnity Company. They contended merely that the personal 
liability of the Indemnity Company for unpaid fées and disbursements 
is secured by their attomey's lien on the papers in their possession 
and that the défendant, as well as the Indemnity Company, is bound 
to respect that lien, and to satisfy it before it can lawfuUy require the 
surrender of the papers. The argument is that, when the défendant 
empowered the Indemnity Company to retain attorneys to appear in 
thèse actions and to défend them, it is to be assumed that they knew 
that the law gave-to attorneys, so designated a lien on the papers 
to secure payment of their fées and disbursements ; that therefore its 
agreement that the Indemnity Company might designate the attorneys 
necessarily carried with it an understanding that it thereby assented 
to the légal conséquences of such désignation, namely, the accrual of 
a lien which in an emergency, would be enforceable against it; that 
défendant is in precisely the position of A., who permits B. to pledge 
A.'s property with C. to secure the personal claim of C. against B. 

[1] An attorney's gênerai or retaining lien is a common-law lien, 
which bas its origin in the inhérent power of courts over the relations 
between attorneys and their clients. The power which the courts bave 
summarily to enforce the performance by the attorney ai his duties 
toward his client enables the court to protect the rights of the attor- 
ney as against the client. This lien is one which the courts hâve long 
recognized and protected. Almost 200 years ago, in a case before 
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Lord Chancellor Talbot, Ex parte Bush, 7 Viner's Abr. 74 (1734), it 
was held that : 

"The attoi-ney hath a lien upon the papers In the same manner agatnst as- 
signées as against the bankrupt, and though it does not arise by any express 
contract or agreement, yet it is as effectuai, being an implied contrtict by 
law." 

And in a case before Lord Mansfield in 1779, Wilkins v. Carmichael, 
1 Dong. 101, 104, counsel, who was seeking to establish a lien in favor 
of a captain against a ship fpr bis wages, likened it to the case of 
attorneys, who could not be compelled to deliver up a client's papers 
until their charges were paid, and was stopped by Lord Mansfield, 
who said : 

"The practice, In that respect, was not very ancient, but that it Was es- 
tablished on général principles of justice, and that courts both of law and 
equity hâve now carried it so far that an attorney or solicltor may obtain an 
order to stop hls client from receiving mouey recovered in a suit in which he 
had been employed for hlm, till the bill is paid." 

And in a récent case, In re Morris, 1 K. B. 473 (1907), Lord Chief 

Justice Alverstone said: 

"Prima facie a soliciter has a lien for his charges upon the papers of his 
client" : 

[2] In McPherson v. Cox, 96 U. S. 404, 417, 24 L. Ed. 746 (1877), 
the Suprême Court, in a case which came up from the District of 
Columbia, declared that an attorney has a lien by law, apart from 
any express agreement, on the papers of his client in his hands, for 
ail that is due him as an attorney. And the courts of the local juris- 
diction also recognize the attorney's retaining lien. Matter of Dunn, 
205 N. Y. 398, 98 N. E. 914, Ann. Cas. 1913E, 536 (1912). 

The courts bave held that the fact that an attorney is not retained 
by the nominal party whom he represents, but by the real party in 
interest, acting under the authority of the nominal party, does not 
deprive the attorney of his charging lien on the judgment, even though 
the real party is alone under personal obligation to remunerate him. 
In McGregor v. Comstock, 28 N. Y. 237 (1863), the New York Court 
of Appeals held that an attorney who obtained a judgment had a lien 
upon it for his costs, and that his lien was not defeated by the fact 
that he was retained by the real party in interest, and not by the 
nominal défendant. In that case the judgment debtors had paid the 
judgment to the nominal défendant It was held that the payment 
by the plaintiffs was in fraud of the rights of the attorney. The court 
said : 

"The fact that the defendant's attorney was not retained by the défendant 
lu the suit, but by the real party in interest, cannot defeat the lien of the 
attorney upon the judgment. The acqulescence of the nominal défendant in 
the, cooduct of the suit by the attorney, for the benefit of the party in inter- 
est, would preclude hlm from insisting that the lien did not exlst, and the 
opposite party in the action has no right to question it" 

In Hilton Bridge Co. v. N. Y. C. & H. R. R. R. Co., 84 Hun, 225, 
32 N. Y. Supp. 514 (1895), ihe New York Central Railroad employed 
thé ]\Iofïett, Hodgkins & Clarke Company to procure a right of way 
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for the railroad, the considération for thèse services being fixed by 
agreement. In this work the Moffett Company employed attorneys to 
procure a clear title. The attorneys did so, but retained the muniments 
of title in their hands by virtue of their lien. The General Term 
held that this lien was good, net only against the Moffett, Hodgkins & 
Clarke Company, which had employed the attorneys, but also against 
the railroad company. This case was reversed in the Court of Appeals 
in 145 N. Y. 390, 40 N. E. 86, but on the ground that the lawyers, 
because of their lien, were not necessary parties to the particular suit. 
The Court of Appeals said, however: 

"They [the lawj'ers] hâve proeured the right of way to a very large estent, 
and hâve in their possession contraets, title deeds, and other papers relating 
to the business, upon which they clalm, and, so far as appears from the rec- 
ord, they hâve a lien for their professional services." 

This court, in a case heard by Judges Wallace and Shipman, Tut- 
tle V. Claflin, 88 Fed. 122, 31 C. C. A. 419 (1898), held that an attor- 
ney had a right to enforce his lien on funds recovered under the fol- 
lowing circumstances : An assignée for the benefit of creditors, who 
was engaged in prosecuting a suit for infringement of a patent be- 
longing to the estate, contracted with a third person, who was suing 
the same party for infringement on another patent, to unité their 
interests for their mutual benefit, and authorized such third party to 
carry on or settle a litigation at his own expense, and divide the net 
amount recovered equally between them, and the latter employed the 
soliciter and counsel who was asserting the lien. The party who made 
this agreement with the third party did not employ the counsel, took 
no part in the litigation, paid and proposed to pay nothing, and yet 
the court recognized the attorney as having against him an équitable 
lien on the fund recovered. 

[3-8] But it by no means follows that because an attorney has, as 
against a nominal party who did not retain him, a spécial or charging 
lien on a judgment, he therefore must also hâve as against such a 
party a spécial or retaining lien on the papers in the suit. The two 
liens are différent in their nature, and the rules applicable to the one 
are not necessarily applicable to the other. An attomey's lien on a 
judgment is not recognized at common law imless declared by stat- 
ute, but the lien on the papers is. The reason for that distinction is 
that the common law only recognized liens acquired by possession. 
Courts of equity, however, recognized the lien on the judgment; pos- 
session not being essential to an équitable lien. Again, a spécial or 
charging lien on a judgment never extertds beyond the costs and fées 
due the attorney in the suit in which the judgment is recovered, while 
a gênerai or retaining lien on the papers is not limited to the services 
rendered in the particular matter in which the papers were received, 
but includes a gênerai balance due him for services rendered in other 
suits. And again, an attorney may take active steps to enforce his 
lien on a judgment, but the lien oa the papers is a mère passive hen, 
without any right to actively enforce it. It is a mère right to retain. 

[9] The gênerai lien which an attorney has upon his client's pa- 
pers is commensurate with the client's right and title to them. The 
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plaintiff's client was the Indemnity Company, and theîr lien on the 
papers is commensurate with the right of the Indemnity Company to 
the papers. This is the principle laid down in Jones on Liens, § 146, 
and we think it sound. It has been held in England that if a client 
takes to his attorney, for his opinion, title deeds which the client has 
received from another persori for inspection pending negotiations for 
a sale of property or other business transaction, the attorney cannot, 
upon a claim of lien, retaiii the papers as against the person to whom 
they belong. Hollis v. Claridge, 4 Taunt. 807 (1813). In answer to 
the suggestion that the attorney had a lien on the papers until he was 
paid, Gibbs, J., replied, "But it is Basson who alone is bound to pay 
him." Basson was the one who took the deeds to the attorney. In 
that case Gibbs, ]., said: 

"Suppose one having a diamond offers it for sale to another for £100, and 
gives It to him to examine, and he takes it to a jeweler, who weighs and val 
ues It. He refuses to purehase, and, being asked for It again, he says the 
jeweler must flrst be paid for the valuatiôn. As between the jeweler and pur- 
chaser, the jeweler must first be paid for the valuatlon; as between the 
jeweler and purchaser, the jeweler has a lien ; but, as against the lender, he 
has no right to retain the jewel." 

Chambre, J., in announcing that he was of the same opinion, dé- 
clarée that it would be "extremely mischievous if it were otherwise." 

In the case at bar the papers were intrusted by défendant to the 
Indemnity Company, to be used by it in defending an action in the 
resuit of which it was interested. The Indemnity Company had no 
right to use the papers for any other purpose, or to pledge them to 
secure a debt due from it alone, and in respect to which the défendant 
was not in any way concerned. If the Indemnity Company failed to 
défend the suit, or the papers were not needed in the défense of 
the suit, and the défendant had need of them to défend the suit, or 
to use in some other suit, there can be no question but that it could 
recover the possession of them as against the Indemnity Company. 
The defendant's rights are not less as against the plaintiffs, whose 
rights are only commensurate with those of its client. No retaining 
lien on the papers can therefore be asserted as against the défendant. 

[10, 11] That a court has power to order an attorney to deliver up 
a client's papers upon the client's giving security in a sum sufficient 
to answer the attorney's demands is too well established to be called 
in question. Neither can it be questioned that a client has a right to 
change his attorney at any stage in the proceeding and without assign- 
ing a reason, and may make application to the court to hâve a new 
attorney of record substituted, and the court may grant an order of 
substitution imposing such terms as may be justified under the cir- 
cumstances to protect the rights of the attorney if he be free from 
blâme. The Suprême Court of the United States in Re Paschal, 10 
Wall. 483, 19 L. Ed. 992 (1870) held that a party has a gênerai right 
to change his attorney, and that a rule for that purpose would be 
granted, leaving to the attorney the advantage of any lien he might 
hâve on papers or moneys in his hands as security for his fées and 
disbursements. And such, too, is the doctrine of the local jurisdic- 
tion. The New York Court of Appeals in the Matter of Dunn, supra, 
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recognizes the doctrine that the courts will not enforce a substitution 
of attorneys, where the first attorney is without fault, unless the 
amount due the attorney for his services and expenditures is either 
paid or secured. 

Lord Romilly, who no doubt, as Master of the Rolls, was very con- 
versant with the practice in such matters, declared in Re Bevan, 33 
Beavan, 439 (1864): 

"The course I adopt in ail thèse cases is thls : Where a sum Is daimed 
by a solicltor to be due him, and some delay occurs in the taxation, Imputable 
to the fault of no one, I order the papers to be delivered over on the amount 
being secured, and on an undertaking to produce them as retiulred in the 
course of the taxation." 

And in Re Galland, L. R. 31 Ch. Div. 303 (1885), Chitty, J., after 
citing Lord Romilly's statement, declared : 

"It seems to me that it has been treat«d by the profession as the rule of 
the court" 

And in the same case Lindley, J., referring to the right of the court 
to order a solicitor to deliver up papers on payment into court of suffi- 
cient to secure him, said : 

"Thereis evidently jurisdictlon to do it in some eases." 

[12] But the power of the court to order in a summary proceeding 
the surrender of the papers upon security being given rests upon the 
relationship of attorney and client. The fact that thèse papers are in 
the hands of attorneys does not in itself give the court jurisdiction 
summarily to make the order. Moreover, the order assumes the re- 
lationship in that it provides that there may be a substitution of 
attorneys. See In the Matter of Niagara, Lockport & Ontario Power 
Ce, 203 N. Y. 493, 97 N. E. 33, 38 L. R. A. (N. S.) 207, Ann. 
Cas. 1913B, 234 (1911). 

[13] While thèse plaintiffs were originally retained by the Indem- 
nity Company, their letter of May 19, 1914, suggesting that they con- 
tinue to act in the case, and the acceptance of their offer in the letter 
of Mr. Porter of May 27th, established the relationship. But if they 
had no lien on the papers prior to that time, they obtained none there- 
after, because of the express agreement that their subséquent services 
were to be paid by the insurance commissioner of Pennsylvania. 

The order made by the court below assumed that the lien which 
thèse plaintiffs claimed was based on an indebtedness due from the 
défendant, and it declared that whether such indebtedness existed, 
and, if so, what amount, should be settled in an indépendant action, 
and that the security should be for payment of any final judgment 
which might be obtained by the plaintiffs. It appears, however, in this 
court, that the plaintiffs disclaim the existence of any indebtedness 
whatever to them from the défendant, and the lien they assert is simply 
a retaining lien, resting on an indebtedness due from the Indemnity 
Company and Upon the relation of that company with the défendant. 
As the facts disclosed in this record show that no such lien on the 
papers as the plaintiffs claim can exist against the défendant, even 
if it might subsequently be shown that an indebtedness for professional 
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services exists as against the Indemnity Company, we thînk the order 
should be modified, and that the substitution of attorneys should be 
granted, and the plaintiffs directed to turn over the papers as prayed, 
and that no security be required to be given. 
It is so ordered. 



CHICAGO & A. R. CO. v. UNITED STATES & MEXICAN TRUST CO. et al. 

(Circuit Court of Appeals, Elglitli Circuit. July 2, 1915.) 

No. 4340. 

(Syllabus hy the Court.) 

1. Railroads <©=>209 — Moktqases^Income — Priobitt. 

Where tlie mortgaged propérty of a railroad company Is placed In the 
liands of a receiver before the commencement of a suit to foreclose tlie 
mortgage and a subséquent suit for that purpose is commenced, the pro- 
ceedings do not impound the incbme for the beneflt of the mortgage 
bondholders, until either a demand has been made of the receivers to 
surrender the income and the administration of the propérty whlch 
has been refused, or an inteTvention has been made In the earller suit, 
or an application for an order to Impound the income for the beneflt 
of the bondholders has been made to the court, or the recelvership has 
been extended to the later suit, or receivers hâve been appointed thereln. 

[Ed. Note.— For other casea, see Railroads, Cent. Dig. §§692-695; 
Dec. Dig. <S=>209.] 

2. Railroads ®=1î3, 197 — Moetqages — Foeeclosube. 

A mortgagee of the propérty and income of an operatlng rallroad Com- 
pany impliedly agrées that the current expenses of the ordinary opéra- 
tion of the railroad for wages, supplies, nxaterials, and like neeessities 
of opération, for six months before the impounding of the income for its 
beneflt, may be first paid out of the gross income of opération before 
that net income arises vfhich the mortgagee's lien holds fast. 

A court of equity, admiulstering railroad propérty In a foredosure 
suit, may prefer daims for such current expenses to the claims of bond- 
holders in payment out of the surplus income of the railroad propérty to 
the claims of mortgage boiidholders secured by a prlor mortgage. 

If the current Income of the propérty has beén diverted from the pay- 
ment of claims for such current expenses to claims not of thls preferen- 
tial çlass, leaving claims for such current expenses unpaid, the court 
may, froin,,the proceeds of the corpus pf the mortgaged propérty, restore 
and àpply to the payment of the unpaid claims for such current expenses 
■' the amount so diverted. 

But if there has been no diversion there can be no restoratlon, and 
' . -the amount that may be so'restored and applied may not exceed the 
..., amount so, diverted. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 581-587, 662; 
Dec. Dig. (g=»173, 197.] 

3. Receivers <sss>i58— Railroads — Pkioeitt of Claims — Balances. 

, Conceding, but not adwitting, that it is the duty of a railroad company, 
, , Connecting, with a mortgagor railroad company, to recelve and transport 
freight billed over its line by . the mortgagor eompany, that f act does 
not render its claims for balances of repairs of cars, loss and damage 
claims, or overcharges artsing from the diseharge of that duty, entltled 
to préférence in payment out of the income or out of the corpus of the 

gdsFor other casés see same toplc i KEY-NUMBBR lu ali Key-Numbered Dlgàsts t Indexe» 
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mortgagor's property over the claims of bondholders secured by a prior 

mortgage. 

[lOd. Note.— For other cases, see Recelrera, Cent Dlg. §§ 301-306 ; Dec, 
Dig. ©=ol58.]. 

4. Receivpjrs <g=>158 — Raileoads — Peioritt or Claius — "Traffic Balances." 
'Tiaffic balances" are the balances of moneys collected in payment for 
, the transportai ion of passengers and freight. Claims for balances f(M 
car repairs, loss and damage, and overcharges are not trafflc balances. 

[Ed. Note. — For other cases, see Receivers, Cent Dlg. §§ 301-306; Dec. 
Dlg. ®=>158.] 

5. -Receivers <S=>47 — Obdebs— Construction. 

An order made in the appointment of receivers, or in the consolidation 
of causes, which; authorizes, but does not direct or order, recelTers to 
pay certain classes of claims, does not adjudge that claims wlthln th'ose 
classes, whlch the receivers did not pay under the order, are entltléd 
to préférence in payment, elther out of the income or out of the corpus of 
the property, over the claims of bondholders secured by a pripr ,mort- 
gage. .'..:. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. { 72; Dec. t>ig. 

<s=47.] : : 

<;. Receivers <S=>158 — Raileoads — Riobt of Mortoagee — Peiobity of 
Claims. 

The claims of bondholders, secured by the lien Of a recorded morigàêe 
' on the property, the after-acquired property, and the Income of a rail- 
road c-ompany, to payment out of the proceeds of the mortgaged prop- 
erty, are, in the absence of spécial circumstances, such as a surplus, or 
a diversion of income, prior in right and superior in equity to the claims 
of subséquent creditors of the mortgagor company for unpaid current ex- 
penses, although, when the mortgage was made and recorded, the rall- 
road was not built, and the: mortgage disclosed the fact that it was ma4e 
tp lalse the money to biiild It. 

[Ed. Note.— For other cases, see Receivers, Cent Dlg. g§ 301-306; Dec. 
Dig. <S=>158.] . 

Appeal f rôm the District Court of the United 'States for the Dis- 
trict of Kansàs ; John C. PoUock, Judge. 

Suit by the United States & Mexican Trust Company and others 
against the Kansas City, Orient & Mexico Railwa^ Company and oth- 
ers, in which the Chicago & Alton Railroad Company intervened. 
From a judgment denying the intervener relief, it appeals. Affirmed. 

WillÎEim C. Scarritt, EUiott H. Jones, Charles M., Miller, Paul 
Pinkerton, and, Edward L,. Scarritt, ail of Kansas City, Mo., for ap- 
■pellant. 

Samuel Untei-myer, of New York City, and Samuel W. Moore, of 
Kansas City, Mo., for appellees. . 

Before-SANBORN and CARLAND, Circuit Jij,dges, and LEWIS, 
District Judge.- 

SANBO^N, Circuit Judge. The complaint of the appellarit in this 
case is that the court. feejow refused to order $1,074.14, balances due 
it from. the Kansas City, Orient & Mexico Raiiway Company for car 
repairs,: loss and damage claims on shipments of freight, ,3ind,ovex- 
>charges, p^id out of the corpus of the latter's property in préférence 
,,tothe claims ofbqpdholders secured, by, a. prior mortgage thereon. The 

<S=3For other cases see sama topic & KEY-NUMBER In ail Key-Numtered Digests & ludeies 
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mortgage was made on February 1, 1901, and it created a lien upon the 
property, the after-acquired property, and the income of the Orient 
Company to secure the payment of the bonds issued thereunder. The re- 
pairs and overcharges were made, and the loss and damage claims were 
^ineurred; betweéh Jaiiuary 9, 1910, and March 7, 1912, when a credi- 
'tprs' bill was filed against the Orient Company, and receivers were ap- 
pôintedby the court below, who took possession of its property and 
proce^4î?d,ite operate its railroad. Afterwards, on August 7, 1912, the 
trustée named in the mortgage filed a bill to f oreclose it, and on De- 
cember 24, 1912, the two suits were consolidated, the receivership was 
lextendediover the foreclosure suit, and the income of the railway Com- 
pany was first impounded for the benefit of the bondholders secured 
'by thV MOrtgage. ' 

{1J. Where the mortgaged property of a railroad company is placed 
in the hands of a receiver before the commencement of a suit to f ore- 
close the mortgage, and a subséquent suit for that purpose is com- 
ihenced, the proceedings do not impound the income for the bene- 
fit of the mortgage bondholders until either a demand has been 
made of the receivers to surrender the income and the administration 
.of the property, which has been refused, or an intervention has been 
made in the earlier suit, or an application for an order to impound 
the income for the benefit of the bondholders has been made to 
thé court, or the receivership hâs been extended to the later suit, or 
receivers hâve been appointed therein. Gilman v. Telegraph Co., 91 U. 
S. 603, 617, 23 L.' Ed. 405 ; Galveston R. R. Co. v. Cowdrey, 11 Wall. 
459, 20 L. Ed: 199; Freedman's Saving Co. v. Shepherd, 127 U. S. 
494, 502, 8 Sup. Ct. 1250, 32 h. Ed. 163 ;= United States Trust Co. v. 
Wabash Ràilway, 150 Û. S. 287, 305-309, 14 Sup. Ct. 86, 37 L. Ed. 
1085; Agra & Masterman's Bank v. Barry, 3 Irish Reports, Equity, 
443, 4S0;.Howellv.,Ripley, 10 Paige (N. Y.) 43, 48; American Loan 
& Trust Co. V. Central Vermont R. Co. (C. C.) 86 Fed. 390, 392; 
American Bridge Co. v. Heidelbach, 94 U. S. 798, 24 L. Ed. 144; 
Teal V. Walker, 111 U. S, 242, 249, 250, 4 Sup. Ct. 420, 28 L. Ed. 415 ; 
Atlantic Trust Co. v. Dana, 128 Fçd. 209, 219, 62 C. C. A. 657, 667; 
Hook V. Bosworth, 64 Fed. 443, 448, 12 C. C. A. 208. 

On January 6, 1914, the Chicago & Alton Railroad Company in- 
tervened in the consolidated cause, set forth its claim, and prayed its 
payment in préférence to the payment of the claims of the bondholders. 
On February 2, 1914, a decree of foreclosure of the mortgage and of 
sale of the mortgaged premises to pay the bonds, aggregating $24,- 
538,000, which were thereby adjudged to be secured by thé mortgage 
by a first lien from February 1, 1904, on the property, the after-ac- 
quired property, and the income of the railroad company, was rendered 
and on July 6, 1914, the mortgaged property was sold for $6,001,000 to 
thé Karisas City, Mexico & Orient Railroad Company. There was no 
diversion of the income of the ràilway compariy from the payment of 
the current expenses of the ordinary opération of the railroad for 
wages, materials, supplies, and like necessities of opération to the 
payment of claims of an inferior class, such as for interest on a bonded 
debt, for borrowed money, aiid for unnecessary improvements of the 



CHICAGO A A. B. CO. V. UNITED STATŒS 4 MBXICAN TRUST OO. 943 

mortgaged property, and the only question was whether or not the 
daim of the intervener was entitled in equity to a préférence over 
the claims of the bondholders in payment out of the proceeds of the 
body of the property. The court belôw was of the opinion that $1,074.- 
14 of it was not so entitled, and the intervener has appealed to this 
court to reverse that décision. 

The first impression which the facts in this case make upon the 
mind is that the ruling of the court was right. The railway Com- 
pany made and recorded a trust deed of its property, its after-ac- 
quired property, and its income on February 2, 1901, whereby it 
fastened a first lien theïeon to secure the payment of the bonds issued 
thereunder. Thereafter the intervener, in the face of the prior mortgage, 
extended crédit to thé Orient Railway Company for the balances of 
car repairs, loss and damage claims, and overcharges for which it 
makes its claim. The lien of the mortgage was of fecord, and the in- 
tervener had légal notice of it. After that mortgage was made and 
recorded the Orient Company had no power by any contract or prom- 
ise it could make to give any of its other debts a lien on its property 
superior to that of the mortgage bondholders, and it never made or 
tried to make any such agreement or promise. When thèse balances 
for car repairs, loss and damage claims, and overcharges are analyzed 
and thoughtf ully considered, they amount to nothing more than -simple 
debts of the Orient Company for labor donc and for money advanced 
by the intervener for the mortgagor company subséquent to and with 
notice of the prior lien of the mortgage. So it seems that the inter- 
vener has no right at law or in equity by virtue of any promise or 
agreement of the Orient Company, or of the bondholders, to payment 
in préférence to the latter out of the proceeds of the mortgaged prop- 
erty. 

[2] It is true that a mortgagee of the property and income of an 
operating railroad company impliedly agrées that the current expenses 
of the ordinary opération of the railroad for wages, supplies, ma- 
terials, and such necessities of opération for six months before the im- 
pounding of the income for its benefit may be first paid out of the gross 
income of opération, before that net income arises which the mort- 
gagee's lien holds f ast, and that a court of equity administering rail- 
road property in a f oreclosure suit may pref er unpaid claims for such 
current expenses incurred within six months before the impounding of 
the income to the claims of bondholders secured by a prior mortgage in 
its distribution of the surplus income of the property, and that if in- 
come has been diverted from the payment of such current expenses, 
leaving some of them unpaid, to the payment of other debts of the 
mortgagor not in this pref erential class, the court may restore from 
the proceeds of the corpus of the property the amount thus diverted 
and apply it to the payment of such current expenses. But if there 
has been no diversion there can be no restoration, and the amount of 
the restoration cannot exceed the amount of the diversion. Conceding, 
without admitting, that the considération of the claim of the intervener 
is a part of the current expenses of the ordinary opération of the rail- 
road for necessities of opération, such as wages and supplies, so that 
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it piight ])e pref erred in payment out of surplus income, or out of 
moneys taken frofli the proceeds of the corpus of the property and 
restored to the place of moneys diverted from the payment of current 
expenses, yet there is no such, surplus income in this case, and there 
was no such diversion, therefofe there can be no restoration, and no 
payment of this claim out of the proceeds of the sale of the property. 
It is only vvhen current income has been diverted from the payment 
of current expenses of the ordinary opération of the railroad for 
wages, supplies, and such necessities of opération, leaving a part of 
such current. expenses unpaid, and applied to the payment of interest 
on bonds, or of claims for construction, or for unnecessary better- 
ments and the like, which inure to the benefit of the bondholders, that 
claims for such current expenses may be paid out of the proceeds of 
the body of the pçoperty. Gregg v. Metropolitan Trust Co., 197 U. 
S. .183, 190, 25 Slip. Ct. 415, 49 L. Ed. 717; Carbon Fuel Co. v. Chica- 
go, C. & L. R. Co., 202 Fed. 172, 174, 120 C. C. A. 460; Illinois Trust 
& Savings Bank v. I>oud, 105 Fed. 123, 131, 132, 148, 149, 44 C. C. 
A. 389, 52 L. R. A. 481 ; Rodger Ballast Car Co. v. Omaha, K. C. & E. 
R. Co., 154 Fed. 629,. 632, 83 C. C. A. 403. 

: [3] :Notwithstanding the facts, and the established principles and 
rules of equity adverted to, çounsel for the intervener insist that its 
çlaim, should be preferred in payment out of the proceeds of the sale 
of the Ixady of the mortgaged property. They contend that it should 
be so pref eijred .in payment because the intervener was a common car- 
rier, and a Connecting carrier with the mortgagor company, and was 
in duty bound under the law to accept and carry shipnlents of f reight 
billed over its road by the mortgagor, and they cite in support of this 
contention the act of Congress which imposes on the initial carrier 
liability to the holder of a bill of lading or receipt for an Interstate 
shipment for any loss or damage to the property shipped caused by it, 
or by any common carrier to which the property is delivered — 34 Stat. 
584, 595, c. 3591, § 7, U.. S. Comp. Stat. 1913, § 8592, p. 3875 (11)— 
and the f act that it is unlawf ul for a common carrier engaged in Inter- 
state commerce to overcharge a shipper. They cite no act of Con- 
gress, however, and no décision of any court, that a mortgagor railway 
company, which, as a common carrier, or a common carrier which, as 
a Connecting carrier therewith, or both together, may, by f ailing to pay 
their debts to each other, or by overcharging shippers, or by any other 
wrongful act, deprive bondholders of the mortgagor company of their 
prior, lien, or impose upon them penalties for the wrongdoing of the 
carriers. Conçeding, but not admitting,,that it is the duty of Connecting 
carriers eflgaged in Interstate commerce to receive and carry freight 
billed over their Unes by ©ther railroad companies, it does not follow 
that the discharge of that duty, or the failure to discharge it, deprives 
bondholders secwred by a prior mortgage of their lien, or makes any 
debt or obligâ-tion of the mortgagor company arising out of the dis- 
charge or out of the failure to discharge that duty superior in equity to 
the lien of the bondholders. As the assumption of- the duties and the 
conduct of the business of a common carrier, and the continuance of 
that assumption; and the discharge of that duty, are not compulsory 
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upon any corporation, but constitute a voluntary undertaking, a cor- 
poration which enters into or continues that undertaking in tiie face 
of a mortgage on a Connecting line does not thereby render its claims 
against the mortgagor company arising therefrom superior in equity 
to those of the bondholders secured by a prior mortgage upon its prop- 
erty. 

The second contention of counsel for the intervener is that its claim 
is entitled to préférence in payment out of the corpus of the mort- 
gaged property, because it is founded on services rendered by it 
which were "absolutely necessary to the business of the railway to 
keep the road a going concern from day to day, so that the com- 
pany's property would be preserved, and its pubHc duty discharged." 
It is a complète answer to this contention that the Suprême Court has 
decided, and that décision still stands without reversai or modifi- 
cation, that even a claim of such a nature accruing within six 
months prior to the receivership may not be preferred in payment out 
of the corpus of the mortgaged property to the claim of the bondhold- 
ers secured thereon in the absence of that diversion of încome which 
is lacking in this case. Gregg v. Metropolitan Trust Co., 197 U. S. 
183, 190, 25 Sup. Ct. 415, 49 L. Ed. 717. 

Moreover, there are two grounds — (1) the diversion of inconie; 
and (2) the necessity or business policy of immédiate payment— on 
which claims for current expenses for necessities of opération hâve 
been paid out of the corpus of the property. Miltenberger v. Logans- 
port Railway Co., 106 U. S. 286, 308, 311, 1 Sup. Ct. 140, 27 L. Ed. 117; 
Union Trust Co. v. Illinois Midland Ce, 117 U. ;S. 434, 457, 6 Sup. 
Ct. 809, 29 L. Ed. 963. But the décisions of the Suprême Court in the 
cases in which such claims were allowed on the second ground were 
rendered more than 15 years ago, before the séries of décisions found 
in Kneeland v. American Eoan & Trust Co., 136 U. S. 89, 98, 10 Sup. 
Ct. 950, 34 L. Ed. 379, Morgan's Co. v. Texas Central Railway, 137 
U. S. 171, 196, 198, 11 Sup. Ct. 61, 34 L. Ed. 625, Thompson v. Valley 
Railroad Co., 132 U. S. 68, 71. 73, 10 Sup. Ct. 29, 33 L. Ed. 256, 
Thomas v. Western Car Co., 149 U. S. 95, 110, 13 Sup. Ct. 824, 37 
L. Ed. 663, Southern Railway Co. v. Carnegie Steel Co., 176 U. S. 257, 
296, 20 Sup. Ct. 347, 44 L. Ed. 458. Lackawanna Iron & Coal Co. v. 
Farmers' Loan & Trust Co., 176 U. S. 298, 315, 20 Sup. Ct. 363, 44 
L. Ed. 475, and Gregg v. Metropolitan Trust Co., 197 U. S. 183, 190, 
25 Sup. Ct. 415, 49 L. Ed. 717, which so narrowly limit and clearly 
define preferential claims, were rendered, and the earher cases were 
largely controUed by the élément of estoppel. A thoughtful- consid- 
ération of those cases and others which hâve followed them, and of 
the opinions in the later cases in the Suprême Court which hâve been 
cited, convinces that if claims of the nature of those allowed as pref- 
erential, in the Miltenberger and Union Trust Company Cases were 
now presented, under objection of bondholders under no estoppel, to 
the Suprême Court, they would be denied. préférence over the claims 
of the bondholders in payment out of the corpus of the.; mortgaged 
property. 

Again, if a claim forttBe current expcnscB -of the necessities. of the 
225 F.— 60 
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opération of a railroad is payable in préférence to the claims of 
secured boûdholders eut of the corpus of the property in any case 
in the absence of diversion of the income from such expenses, it is 
only when such preferential payment is necessary to keep the railroad 
a going concem, or when its preferential payment is necessary to 
prevent a loss at least equal to the amount of the payment. Gregg 
V. Metropolitan Trust Co., 197 U. S. 186, 187, 25 Sup. Gt. 415, 49 L. 
Ed. 717; Moore v. Donahoo, 217 Fed. 177, 18H83, 133 C. C. A. 171 ; 
Taylor v. Delaware & E. R. Co., 213 Fed. 622, 624, 130 C. C. A. 214. 
The évidence in this case goes no farther than the testimony of one 
witness that it was not necessary for the mortgagor company, or 
the receivers, to ship freight on the railroads ôf other companies, but 
that they could take it on junction settlement, instead of on Interstate 
account, although they generally hâve such interline accounts with 
Connecting carriers as that out of which the intervener's claim for the 
balances arose, and that if thèse claims for balances were unpaid, 
and the Connecting carriers refused to carry their freight, this would 
disrupt their freight, and be a serions détriment to their business. This 
évidence falls far short of proof that the preferential payment of the 
intervener's claim was either necessary to keep the Orient Company's 
railroad a going concem, or to prevent a loss as great as the amount 
of its payment, and it is therefore not entitled to préférence in pay- 
ment on that ground. 

[4, 5] Three hundred and seven dollars and twenty- four cents of the 
mtervener's claim accrued between September 1, 1911, and March 
7, 1912, when the receivers were appointed under the administration 
bill, and in the order appointing them the court authorized them to 
pay out of any income or revenue coming to their hands debts con- 
tracted by the Orient Company after September 1, 1911, for services 
of employés in the opération of the railroad, for necessary materials 
and supplies and for traffic balances. Counsel suggest that this order 
adjudged the intervener's claim for thèse $307.24 entitled. to préfér- 
ence in payment over the claims of the bondholders. There are many 
reasons against the adoption of this suggestion. In the first place, 
traffic balances are the balances of money collected in payment for the 
transportation of passengers and freight. The balances for car re- 
pairs, loss and damage claims, and overcharges are not traffic balances. 
In the second place, the order of March 7, 1912, was made in the 
absence of notice to the trustée or the bondholders under the mort- 
gage, and before it or they became parties to the proceedings. That 
oi-der, therefore, could not be an adjudication of their rights as 
against thç intervener to prior payment under the lien of their mort- 
gage. Not only this, but the order does not direct or command' the 
payment of the claims mentioned. It merely authorizes the receivers 
to pay such of them as in their good judgment they deem it désirable 
to pay,; and they deemed it inadvisable to pay the claim of the inter- 
vener.' That preliminary order of appointment of the receivers was, 
fherefore, no adjudication of the right to the préférence in payment 
of any of the parties in interest in the question now under considéra- 
tion. An order made in the appointment of receivers, or in the con- 
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solidation of causes, which authorizes, but does not direct or order, 
receivers to pay certain classes of claims, does not adjudge that daims 
within thèse classes which the receivers did nôt pay under the order 
are entitled to préférence in paymént, either out of thé income or out of 
the corpus of the property over the claims of bondholders secured by 
the prior mortgage. 

[6] Finally, counsel for the interv'ener argue that it is entitled to 
a préférence over the bondholders because they bought their bonds 
with notice, disclosed in the face of the trust deed itself, that their 
bonds were issued and the trust deed was made to raise money to 
build the railroad, that the railroad was not cornpleted, and that its 
construction had only been commenced. This contention, however, 
is put at rest by the opinions and décisions of the Suprême Court in 
Dunham v. Railway Co., 1 Wall. 254, 266, 267, 17 L. Ed.' 584, Galves- 
ton Railroad v. Cowdrey, 11 Wall. 459, 481, 20 t. Ed. 199, Thompson 
V. Valley R. R. Co., 132 U. S. 68, 73, 74, 10 Sup. Ct. 29, 33 L. Ed. 
256, Porter v. Pittsburgh, Bessemer Steel Co., 120 U. S. 649, 670, 671, 
7 Sup. Ct. 1206, 30 h. Ed. 830, Toledo, etc., R. R. Co. v. Hamilton, 
134 U. S. 296, 298, 299, 300, 10 Sup. Ct. 546, 33 L. Ed. 905. The 
claims of bondholders secured by the lien of a recorded -mortgage 
on the property, the after-acquired property, and tlj.e income of a rail- 
road Company, to payment out of the proceeds of the mortgaged prop- 
erty are, in the absence of spécial circumstances, such as a- surplus, 
or a diversion of income, prior in right and superior in equity to the 
claims of subséquent creditors of the mortgagor Company for unpajd 
carrent expenses, although when the mortgage was made and recorded 
the railroad was not built, and the mortgage disclosed the fact that it 
was made to raise the money to build it 

Let the order below be affirmed. 
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(Circuit Court of Appeals, Second Circuit July 6, 1915.) 

No. 236. 

1, CoTjHTnjs (g=3ll4 — Officebs — Sbweb Consteuction Boabd — Scope ov 

AQENCY — Sî-ATTJTE. 

Under Laws N. Y. 1905, c. 646, creating the Bronx Valley sewer com- 
mission, with authority to construct a sewer, and dcclaring that con- 
tracts therefor should be executed in triplicate by the contractor, on the 
one part, and the sewer commissioners, "acUng for the county of West- 
chester," on the other part, where the sewer work was done In accord- 
anoe with the contract with the commissioners, the county was llable 
therefor, since the commissioners acted for the county as its duly author- 
ized agent. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. §§ 174, 175 ; Dec. 
Dlg. «g=»114.] 

2. Counties <S=»129 — Claims — Eneoecement. 

Under the County Law (Consol. Laws N. Y. c. 11), where a duly author- 
Ized county sewer commission contracted for the construction of a 
sewer, and upon completion of the work reftised to audit certain of the 

^SsFor otber càiw <ee sam* tapie & KST-NUMBBÎR lu ail Kejr-Nambefed Dlsests & Indexes 
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contractor's clalms, such contractor was not remitted by ttie refusai to 
mandamus and certiorarl, or an action in equity for its remedy, but 
could sue at law. 

[Ed. Note. — For otlier cases, see Counties, Cent Dlg. § 197; Dec. Dlg. 
<g=pl29.] 

3. COTJNTIEB <g=S>129 CLAIM8 DEFENSK AoTION' AT LAW FOK PaBTIAL BeNE- 

FIT. 

Where a duly autliorized county sewer commission contracted for ttie 
construction of a sewer, which would benefit only a portion of ttie coun- 
ty: upon completion the county could not, in an action at law, resist the 
contractor's claim on tbe ground that, if tbe plaintiff obtalned judgment, 
it vould resuit in compeilliig tbe wbole county to bear tbe expeuse of 
an improvement bénéficiai to only part of the county, there being no 
metbod by wbicli, in au action at law, the county authoritles could be 
compelled to confine a tax levy necessary to pay plaintiff's deœand to tbe 
limlted area benefited, since the right whl-ch , a créditer bas to obtain 
payment of a county is not to be confused ,witb tbe rigbt of the county to 
obtain funds with wbieh to pay his clalm; the manner in which taxes 
must be levied legally to pay ail the bonds glven to raise money to pay 
debt in such a case liot affecting plaintiff's rigbt to a judgment. 

[Ed. Note.— For other cases, see Counties, Cent. Dig. § 197; Dec. Dig. 
®=»129.] 

In Error to the District Court of fhe United States for the South- 
ern District Of New York. 

This cause cornes hère on Writ of error to review a judgment of 
the United States District Court for the Southern District of New 
York, which dismissed the corïiplaint upon the ground that the plaintiff 
could not proceed at law. 

The American Pipe & Construction Company, plaintiff berein, Is a corpora- 
tion organized and existing under the laws of the state of New Jersey, and 
duly filed tbe statement and désignation required by the General Coi-poration 
Law of the state of New York In the office of the secretary of the state of New 
York, and bas otberwise complled with the laws of that state authorlzing l'or- 
eign corporations to do business in New York. The Mack Paving & Construc- 
tion Company, hereinafter mentioned, is a corporation organized and exist- 
ing under the laws o£ the state of Penflsylvania, and it Jikewise bas.complied 
with the laws of the state 'of New York authorizing forelgn corporations -to 
do business In the state. The défendant is a municipal corporation created 
and existing under the laws of the state of New York and residiiig lu the 
Southern district tbereof . 

The défendant, it is alleged, entered into a contract on January 16, lOOS, 
with the plaintiff's assignor, the MaokPaving & Construction Company, heie- 
inafter referred to as the Pavlng Company. Tbe contract, bowever, was made 
directly with the Bronx Valley seWer commission. That commission was 
created by chapter 646 of the Laws of the' State of New York for the year 
1905, and by acts supplemental and amendatory ^ thereto ; andit is claimed 
that in what the commis^On did In this matter it was actlng for and toound 
the county of Westchèster. The contract of January 16, 1908, provided» tbat 
the Paving Company should construct, complète, and equip for the county of 
Westchèster certain sections of what'is known as the "Bronx Valley seiwer." 
That contract was modified subsequently by a farther contract of May 5, 
1911. The contract as modified proylded for the construction, of a sewer of 
upwards of 15 miles in length, and is alleged to hâve been duly perforped by 
and on behalf of tbe Pavlng Company, and the work was duly completed and 
delivered Into tbe possession pf tbe défendant, and was accepted by it où May 
5, 1911. 

Tbe complaint covers 50 printed pages and ,sets up 55 clalms, amounttug in 
the aggregats to .?891,&52.S6, for which it asks judgment, 'Mttiinterest. It 

asaPor other casés ge« same toplc à KEY-NuitlBÉR in'ail itay-Nùmberéd Dlgesfs &' Indexés 
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contfiins allégations of wrongful interprétation of tlie contract by the engineer 
In charge of the work of construction; the compelling of the contractor to 
construct the work in accordance with such erroneous and . arbitrary adop- 
tion of priées for the work not provided in the schedule of unit priées; f all- 
ure and refusai to certlfy, and false certification as to work done ; arbitrary 
rejection of certain materials; arbitrary change of plan; preventiod'of 
work ; damages for delay ; loss of tnterest from false certification of monthly 
estimâtes; wrongful deferring of part of final payment; wrongful delay iii 
securing use of easements necessary for the prosecutiom of the work ; in- 
creased cost of work, owing to arbitrary changes; arbitrary réduction of 
unit priées; additional expenses of removing débris aceumulated during the 
delay wrongf uUy caused ; and wrongful refusai to render décisions promptly. 
The answer dénies that there is any basls In law or in fact for the claims 
made by défendant, and it demands judgment against plaintiiï for the sum 
of $223,330.44, with interest, for certain payments made to the plaintiff by 
the défendant, which It is alleged were made iilëgally and without authority 
of law. 

John C. Wait, of New York City (Herbert McKennis, of New' York 
City, of counsel), for plaintiff in error. 

Charles A. Van Auken, of New Rochelle, N. Y. (Arthur M. John- 
son, of Mt. Vernon, N. Y., of counsel), for défendant in error. , 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
action has been brought against a public corporation to recover com- 
pensation for work done in the construction of portions of a public 
sewer. The court below has dismissed the coçiplaint, and a question 
has been raised which is of great importance to thèse parties. 

[ 1 ] Although the contract was made with the Bronx Valley, sewer 
commission the act of the Législature of New York which created the 
commission and which gave it authority to construct the sewer de- 
clared that the contracts should be executed "in triplicate by the con- 
tractor or contractors'on the one part and the said sewer commission- 
ers, acting for the county of Westchester, on the other part." The 
county of Westchester needed a. sewer in the Bronx Valley for the 
protection of the citizens living there. The làW under which the work 
was done authorized the sewer commissioners to construct the sewer 
within the county of Westchester, with an butiet sanitary, sewer 
through the city of Yonkers, for the purpose of preserving, the health 
of the people of Westchester county. The commissioners are directed 
to file their oaths with the clerk of the board of supervisors of Westr 
chester county and to report annually to that board. The county treas- 
urer of Westchester county js ex officio a member of the,. board of 
sewer commissioners, who are to carry. on thejkvork for ^thè best in- 
terests of the taxpayers and the people of; 'VVestchestpr county.^ In 
fact, the act authorizing this sewer recognizés in almost every para- 
graph that the work is for the benefit of the .county, î^nd is to be 
built and maintained by it. It is not necessary to cofoplicate a very 
plain situation by a strâined and technical interprétation of the rela- 
tions of the parties. In entering into the contracts with th^ Paving 
Company the sewer commissioners acted for the county of Westchester, 
and the county is bound by the contracts made by its diiIy-,auth,Qri'zed 
agents; aiid rs liâble to pay for the work done in accorâarice lit^Wjtlijç 
tertos ôfîhe contracts. 
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In Horton v. Andrus, 191 N. Y. 231, 83 N. E. 1120 (1908), the con- 
stitutionality . of the act which created the Bronx Valley sewer com- 
mission and authorized it to construct the sewer was sustained. The 
question cartië' ûp in .a taxpayer's action brought àga,ihst the commis- 
sioners to restrain them from undertaking or prosecuting the work. 
The décision of the New York Court of Appeals in that case estab- 
lished the f act that the act not only did not violate the Constitution 
of the State, but also that the obligations incurred under the act were 
county obligations. The act authorized the issuance of bonds by the 
county to raise the funds necessary for the construction of the sewer. 
The State Constitution prohibits a county from incurring any debts 
except for county purposes. The court held that the act required the 
county to incur a debt, and that it was a debt for a county purpose. 
"We think that it plainly is" a debt for such a purpose, said the court ; 
and it was also said that the fact that the county was ultimately to 
be reimbursed by the local assessments provided by the act did not 
relieve the county from its primary obligation. It seems that a large 
part of Westchester county, inçluding the towns of White Plains, 
Greenburgh, Scarsdale, East Chester, the city of Mt. Vernon, and 
part of the city of Yonkers, is to drain into this sewer. This territory, 
constituting the Bronx Valley, drains into the Bronx river, which is 
described as an insignificant stream and utterly inadéquate longer to 
dispose of the sewage of this area, which has become quite densely 
populated. The act, therefore, authorized the construction of a trunk 
sewer to collect ail this sewage and divert it from the Bronx to the 
Hudson river. The court said that the Législature might hâve pre- 
scribed some spécial method of joint action between the several mu- 
nicipalities through which the sewer was to be constructed, but that 
it was not obliged to take that course. It added that : 

"It seems to us more In conformity with the gênerai frame of the state 
govemment that the prosecution of à work which exceeded the domain of 
any one munlclpallty should be cOnferred upon the next hlgher politlcal or- 
ganization which was capable of perfonning It and withm whose territory 
lay the whole improvement." 

Assuming, then, that the contract made by the Bronx Valley com- 
missioners is the contract of Westchester county, and that the obliga- 
tion is the county's obligation, and that the plaintifif is the créditer of 
the county, we come to inquire whether he can assert his rights in 
this action. 

[2] It is claimed that under the County Law of the state of New 
York (chapter 16 of the Laws pf 1909 [Consol. Laws, c. 11], formerly 
chapter 686 pf the Laws of 1892), a creditor of the county has only a 
choice of remedy as against the county; that he must either submit 
his claim to the county auditing officiais for audit, which in this case 
would be to the Bronx Valley sewer commission, or without present- 
ing the claim for audit bring an action at law. The complaint shows 
that the claims involved hère wëre presented to the Bronx Valley 
sewer commission and that that board refused to audit them. It is 
argued from this that the refusai remitted the plaintifî.to mandamus 
and certiorari, or an action in equity. We cannot concUr in this con- 
struction of the law. ' As to thèse daims the Bronx Vallçy sçwer ccw- 
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mission are legally constituted agents of the county of Westchester 
for the auditing of the daims. They had the sole authority to audit 
them, and when they refused to do so the county vvas bound by their 
action, which is to be taken as conclusive évidence of the intention 
not to audit them. But the right of the plaintiff to recover for work 
donc for the county, and accepted by the county, cannot be defeated 
by the refusai of the county to audit his claims. Neither is the con- 
tractor under any obligation to compel by mandamus the board of 
sewer commissioners to do its duty. He has performed his work 
and not been paid, and the failure of the officiais of the county to do 
what the law requires them to do cannot deprive the plaintiff of his 
right to brjng an action at law to recover what is due under the con- 
tract. 

The question raised hère has aiready been passed upon in an analo- 
gous case by the Court of Appeals of New York. The provision of 
the County Law of the state provides for the bringing of actions by 
or against a county, and that a person having a claim may either suc 
directly upon it or présent it to the supervisors for audit. The mean- 
ing of the provision was determined in New York Catholic Protectory 
V. Rockland County, 212 N.Y. 311, 106 N. E. 80 (1914)._ The court 
held that, if the claim there in suit was submitted for auditand disal- 
lowed erroneously, it could only be corrected on a review by certiorari ; 
but if the board refused to audit it, or refused to recognize it,. which 
the court said was équivalent to a refusai to audit, then the person 
having the claim had two courses open to him — one to compel an 
audit by mandamus, the other to bring an action directly against the 
county. The pleadings in the case at bar show that the claims of the 
plaintiff were submitted to audit by the board of sewer commission- 
ers, as required by the act authorizing this work, and that audit was 
refused. If the claims had been audited and disallowed, then under 
the foregoing décision this action could not bave been brought. The 
proper course would hâve been to review the disallowance by certi- 
orari. But, not having been disallowed, we discover no reason why 
this suit could not be brought. 

[3] The court below was of the opinion that the contracts thèse 
parties entered into were not made for the county as a whole, but only 
for a definite, specified portion of it, through which the sewer was 
being built, and that the duty of paying for and maintaining the sewer 
was a duty not shared by any other part of the county than the definite 
and specified portion. The theory of the court, therefore, was that 
the complaint should be dismissed, becaiise, if the plaintiff obtained a 
judgment in the action, it would resuit in compelling the en tire county 
to bear the expense of an improvement which the law intendèd should 
be borne by only that portion which was benefited by the improvement. 
It was upon that ground the court based its décision. Courtsel for tlie 
plaintiff argued in this court that the motion papers were not broad 
enough to sustain the court in so deciding. The notice of motion stat- 
ed that upon the pleadings in the action an application would be made 
to dismiss the complaint upon the merits, upon the ground that the 
complaint did not state facts sufficient to constitute a cause of action, 
and then specified the grounds for the claim of the défendant in that 
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behalf. The ground upon which the trial court based its opinion in 
dismissing the complaint was not one of the grounds specified in the 
notice of motion. The grounds specified related solely to the proper 
mode of proceeding, by présentation to the proper auditing àuthority, 
and then by mandamus and certiorari, or an action in equity. 

In view of the conclusion at. which we hâve arrived, it is not neces- 
sary to consider the technical objection which counsel has raised, and 
we shall pass upon the reason given by the court below for its déci- 
sion. The court said: 

"Such a judgment would be unlawful, because it Is a greater and wider 
judgment than this plaintilï can ever be entitled to. There is no metliod 
suggested — and none occurs to me — by which in an action at law the autlioii- 
tles of the county of Westchester, or any of them, can be compelled to confine 
the tax levled, necessary to pay the plaintlff's demand (assuming it to be just 
and properly establlshed), to the limited area which alone is responsible. It 
follows that this action at law is 111 brought, and proceedings in equity mnst 
be resorted to." 

We think the reason assigned constitutes no Justification for hold- 
ing that the plaintiflf is not entitled to a judgment against the county. 
Under contracts which expressly provide that contractors are to be 
paid for public work out of assessments levied on the particular prop- 
erty benefited, the courts hâve held, in cases where the assessment has 
not been made, or, having been made, has failed because of some 
jrregularity, that judgment may be had against the corporation, leav- 
ing it to take steps thereafter to reimburse itself for the money which 
it has been compelled to pay out 'of its gênerai funds, by levying the 
proper assessment upon the spécial property benefited. And even if 
a public corporation has lost its power to make a subséquent assess- 
ment, that fact is no reason for declining to enter judgment against 
it. In Dillon on Municipal Corporations (Sth Ed.) vol. 2, p. 1255, 
that distinguished àuthority states it aS his opinion that: 

"Where a contracter is to be paid by assessments, and the city lias lost 
the power to make the assessments through the neglect or act of its offleors, 
subsequently to the maldng of the contract, and without the fault of the con- 
tractor, a gênerai llabllity attaches to the city to answer to the coutractor l'or 
the resultlng damages ; the loss to the contracter therefrom belug usually 
measured by the stipulated priée." 

It is true that the act under which thèse contracts were made pro- 
vides for meeting the expenses connected with the work by the issu- 
ance by the county of bonds to be paid for by assessment and levy of 
taxes "upon the real property laid out on the plan and map approved 
as set forth in section 2 of this act as modified by this act, and not 
by levy upon the entire property in the county of Westchester." But 
the right which the creditor has to obtain payment from the county is 
not to be confused with the right of the county to obtain funds with 
which to pay his claim. The manner in which taxes can be paid to 
pay off the bonds related to the internai management of the corpora- 
tion, and cannot afïect the plaintifï's right to obtain a judgment upon 
his claims. In Davidson v. Village of White Plains, 197 N. Y. 266, 
90 N. E. 825 (1908), Chief Judge CuUen writes: 

"That this principle Is correct cannot be galnsaid, but we must be careful 
to distinguish between a provision of law. that prescrlbes how a creditor of 
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a municipal corporation may obtaln payment of his clalm and one which 
simply prescribes the method by which the corporation is authoiized to ob- 
taln funds with which to pay the claim, merely regulating internai manage- 
ment of the corporation itself." 

In Reilly v. City of Albany, 112 N. Y. 30, 19 N. E. 508 (1889), an 
action was brought upon a contract to recover for grading, paving, 
and flagging a street in the city of Albany. The contractor had sub- 
stantially performed his contract in accordance with its ternis^ and 
was entitled to recover unless the provisions as to the time and mode 
of payment specified in the contract presented a défense to the action. 
It was contended that those conditions had not been compHed with, 
and that therefore no liability had attached at the time the action was 
commenced. Under the terms of the contract the expansé of the im- 
provement was to be apportioned atnong the parties benefited, who 
were to be assessed for the sums for which they should be found Ha- 
ble. Payment was not to be made until the lapse of 30 days after 
due apportionment and assessment had been duly approved and con- 
firmed by the common council of the city, and "until the same shall 
hâve been collected by the Chamberlain from said assessments." In 
that, case the cost of the improvements was to be paid by the city out 
of funds raised by an assessment upon the property of the locaHty 
benefited. The board of contract and apportionment made an ap- 
portionment and assessment which the common council approved and 
adopted. Interested parties protested the apportionment and assess- 
ment and the council's ratification of it. The matter was taken into 
the courts, and the proceedings were set aside as invalid, The board 
of apportionment refused to make a new apportionment or assessment. 
Thereupon an action was brought against the city to recover the con- 
tract price for the work. The action was sustained, and a judgment 
obtained against the city, which the Court of Appeals affirmed. The 
court held that, as the contractor had performed his work — 

"he became entitled to demand payment for his labor when the funds for thàt 
purpose should be assessed, levled and collected by the régula r agencies of 
the city having authority to raise nieans to discharge its liabilities. * * .* 
When the contractor had performed his work according to his contract, he 
had no duty remaining to discharge, and then had a right to rely upon the 
ImpUed obligation of the city to use with due diligence Its own agencies In 
procurlng the means to satisfy his claitns. It could not bave been supposed 
that he was not only to eam his compensation, but also to set In motion and 
keep in opération the several agencies of the city government, over whom he 
had no control, to place in the hands of the dty the funds iiecessary to en- 
able it to pay its obligations., That was a power lodged in the hands of the 
city, and the clear Intent of the contract was that it should exercise it dili- 
gently for the purpose of raislng the funds necessary to pay for the improve- 
ment. For an omission to do so It would become liable to pay such damagçs 
as the contractor might suff er by reason of its neglect of duty. Cumralng 
V. Mayor, etc., of Brooklyn, 11 'Paige, 596; Sage v. City of Brooklyn, 89 N. T 
189; McCormack v. City of Brooklyn, 108 N. Y. 49 [14 N. E. 808]." 

And the court declared that after the original apportionment : and 
assessment was set aside it was the plain duty of the board to pro- 
ceed to a new apportionment and assessment, and that its refusai to 
do 30 put no duty upon the contractor to seek a reversai of its dé- 
termination by mandamus or otherwise. If the reason assigned by 
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the District Judge in the case at bar is sound, the Court of Appeals 
should hâve held that the plaintiff was not entitled to judgment, as it 
was a greater and wider judgment than he could "ever hâve been en- 
titled to," because there was no "method by which the cit)' could be 
compelled to confine the tax levied to the limited area which was 
alone responsible." 

In our opinion the liability under the contracts involved is the lia- 
bility of Westchester county. If it does not rest upon the county, it 
resta nowhere, for no political subdivision of the county has been 
created upon which the burden is imposed. The court below seems to 
hâve relied upon Holroyd v. Town of Indian Lake, 180 N. Y. 318, 73 
N. i^. 36 (1905). That case construes a différent statute, chapter 451 
of the Laws of 1900 of the state of New York. That act provided 
that the town board might establish a water district, and a permanent 
district organization was provided for the construction and mainte- 
nance of the water supply system, and the reasonable expenses were 
made a charge against the district. The action was brought against 
the town to recover damages for breach of a contract made by water 
commissioners of the water district. The court held that the action 
could not be maintained, for the reason that the contract was not made 
by the town, or by its officers, or for its benefit. The statute provided 
that a town might be sued upon a contract lawfully made by any of 
its town officers. The water commissioners, with whom the contract 
was made, the court said, were not town officers, and — 

"their powra-s are limited to the construction and management of a water 
plant for the exclusive benefit of the water district. They do not act for the 
town, and no action on their part can make the town liable." 

We think the facts of that case clearly distinguish it from the case 
at bar. In this case no political subdivision of the county has been 
created; no sewer district as a corporate entity distinct from the 
county has been established. The sewer commissioners, by the express 
language of the act which created them, act "for the county of West- 
chester," and, as said in Horton v. Andrus, supra, they acted for the 
benefit of Westchester county in constructing a county sewer "for 
gênerai benefit of the inhabitants of the county. The prosecution of 
such an improvement would be a county purpose." As the work was 
donc by the county through its agents, the board of sewer cornmis- 
sioners, and for a county purpose, and as the title to the sewer is in 
the county,, we are unable to discover any reason why the county 
should not pay for it. The plaintiff was working for the county, and 
is entitled to hâve its pay from the county. The plaintiff is not inter- 
ested in the parties from whom the county collects. That is a matter 
between them and the county. There is no justification in holding 
up the plaintiff, who has donc the work, until the persons who are 
to pay the county are ascertained, and the amoUnt assessed against 
each. 

The order is reversed. 
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SIEG V. GREENB. 

(Circuit Court of Appeals, Eighth Circuit. July 24, 1915. 
Beliearing Deuied October 5, 1915.)* 

No. 4348. 

1. HoiTESTEAD ®=»84 — Pbopebtt Constitutinq — Undivided Intebest. 

TJnder the lowa statutes and décisions, the homestead claim attaeties 
to the undivided interest of a tenant in common. 

[Ed. Note. — For otlier cases, see Homestead, Cent Dig. §§ 121, 122; 
Dec. Dig. <g=584.] 

2. Fbaudulent Conveyanoes <S=»52 — Convetance of Homestead. 

Under the lowa statutes and décisions, a voluntary conveyance of the 
homestead is not fraudulent as to creditors, and the grantor need not re- 
çoive full value, as his creditors cannot take it and hâve no concem 
al)out what he gets. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 118-127; Dec. Dig. ©=52.] 

3. Bankbuptct <S=3l84 — Fbaudulent Conveyances — Force of State Laws. 

Under Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Comp. St. 1913, 
§ 9590), providlng that that act shall not afCect the allowance to bank- 
rupts of exemptions prescribed by the state laws, state statutes and dé- 
cisions control in determining whether a conveyance by a bankrupt of 
land in which he had a homestead interest vras fraudulent as to creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. <S=>184.] 

4. Homestead ®=»84 — Peopeetx Constitxjting Homestead — Extent. 

The lowa statutes (Code 1897 and Code Supp. 1907, |§ 2972-2978) pro- 
vide that the homestead embraces the house used as a home by the 
ovraer, that If he has two or more houses he may sélect whlch he will 
retain, and that if not within a city or town plat it must not contain 
more than 40 acres or embrace more than one dwelling house. S. owned 
an undivided half interest in about 97 acres of land, 10 acres of which 
was within the corporate limits of a municipality, but had ■ not been 
platted. There were two houses on the land, one of which S. oceupied 
with his family, and also a brick manufacturing plant occupying âbout 
2 acres ; the rest of the land being farm land. Held, that the homestead 
rlght was confined to the undivided half interest in 80 acres, ineluding 
the dwelling house oceupied by S., and excluding tiie brick plant and 
appurtenances and the other dwelling house. 

[Ed. Note. — For other cases, see Homestead, Cent Dig. §§ 121, 122; 
Dec. Dig. (@=j84.] 

5. Bankbuptcy <g=>177 — Voidable Peefebejices — Delat in Recobding Debd. 

A conveyance of land lu which a bankrupt had a homestead interest 
was voidable as to the excess of the land over the, homestead right, where 
the deed was not recorded until within four months bef ore bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 261-263; 
Dec Dig. <@=»177.] 

6. Bankeuptct ®=»165 — "Voidable Pbefebence" — Tbansfees ConstitutinC. 

A partnership manufacturing brick, being insolvent, applied for as- 
sistance to continue opérations to S., who was formerly a partner, owned 
an undivided half interest in the brick plant, and had theretdfore pur- 
chased the other half interest. S., knowing of the firm's condition, ad- 
vanced it money under an agreement, made in good faith, that the firni 
would manufacture brick for him to the value of the amoùnt -advaiiced, 
to be taken by him in the yard as soon as they were bumed. The 
laborers in the yard were pald with S.'s money, and they undei^stood the 

A=»For otber casas see same topic & KEiY-NUMBER in ail' Key-Itambe/eâ Digestff ftlndexes 
*For opinion on rehearing, see 227 Fed. il. 
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bricks were belng made for him. More than 30 days, but within 4 montbs, 
prier to bankruptcy, S. took possession of the plant and tbe brick al- 
ready manufactured. HelA, that the transaction was not a voidable préf- 
érence, within Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat 562 (Comp. 
St 1913, § 9644), maklng transfers by an insolvent within 4 months befor» 
bankruptcy, enabllng a créditer to obtain a greater percentage of bis 
debt than other creditors, preferential, and section 60b (section 96 Wi, 
making such préférences voidable if the transférée had reasonable cause 
to believe that the transfer would effect a préférence, since S. took 
iwssession in virtue of his rlght, created by thé contract at the tirue it 
was made, and in satisfaction of an équitable lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 259, 200, 
266; Dec. Dig. ®=>165. 

For other définitions, see Words and Phrases, First and Second Séries. 
Voidable Préférence.] 

7. Liens i®=s>7 — Equitable Liens. 

Advancements made on the faith of certain property may give rise to 
an équitable lien, and such a lien may attacb to property to be created, 
and not in belng at tbe tlme of the agreemeut, and does not dépend upon 
possession, but may exist by implication growlng out of facts and circum- 
stances creatlng the équitable right. 

[Ed. Note.— For other cases, see Liens, Cent. Dig. §§ 26-28 ; Dec. Dig. 
<Ê=)7.] 

8. Bankeuptct <®=3l86 — Voidable Prefebénces — Impkovements. 

Where one to whom a brick plant was transferred by a bankrupt with- 
in four months before bankruptcy made large expenditures in putting in 
new machinery and otherwîse Improving tbe plant, any property thns 
added was no part of the estate in bankruptcy. 

[Ed. Note. — For other Cases, see Bankruptcy, Cent. Dig. §§ 285, 819; 
Dec. Dig. <S=>18e.] 

Appeal from the District Court of the United States fôr the South- 
ern District of lowa; Smith McPherson, Judge. 

Suit by Merritt Greene, trustée in bankruptcy of Size & Carpenter, 
against John A. Sieg. From a decree in favor of plaintiff, défend- 
ant appeals. Reversed and remanded, with directions. 

For many years prior to 1903, John A. Sieg and William A. Size manufac- 
tured and sold brick at Marshalltown, lowa, as co-partners In the name of 
Sieg & Size. Each of them owned an undivided half interest In a tract of 
land adjoining the town, ten acres of which was within the corporate limits, 
but had not been platted as town lots. The manufacturing plant was on tbe 
tract, from which material for maklng brick was obtained. There were also 
two résidences, cme of which was occupied by Size and bis family as tlieii- 
home ; and Sieg, who was a bachelor, lived with tbem, altbougli he was away 
much of the time. They f armed the land, except some two acres occupied by 
the brick plant. Formerly the plant was in the northeast part of the tract, 
but was later moved south, near a railt-oad which crosses it 

In the latter part of 1902, Sieg witidrew from the flrm and made an agree- 
ment with Charles B. Caipenter, who was the son-in-law of Williaui A. Size, 
by which he agreed to sell and Carpenter agreed to buy Sieg's undivided half 
interest in ail of the tools, machinery and appliances on and used with tbe 
yard in the manufacture of brick for the sum of $4,000, tç) be pald in stipulat- 
ed installmeints ; and also leased to Carpenter his undivided half Interest in 
the brickyard and the house on the tract not occupied by the family of Wil- 
liam A. Size for a term expirlng January 1, 1908, at a yeafly rental of $300, 
and also gave to Carpenter an option to buy the premises leased, and tbe 
right to extend the lease for five years after January 1, 1908, at the same ren- 
tal, Carpenter did not keep his contract to purchase, nor pay the rentais uii- 

®S9For ottlar cases see same topio & KEIY-NUMBHR lu ail Key-Numbereâ Dlgests & Indexes 
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der the lease. Tbere Is no évidence to show an extension of the lease. Soon 
after the making of the contract and lease the copartnêrsliip of SIze & Caï- 
penter was formed for the purpose of continuing the manufacture and sale of ■ 
brick, which the new flrm proceeded to carry on. The record heré leads to 
the conclusion that the new firm was composed of George S. Size, a son of 
William A., and Charles E. Carpenter, though the District Court on pétition 
of creditors in bankruptcy- adjudged that the firm was composed of William 
A. and George S. Size ànd Carpenter; however, that is immaterial in this 
proceeding. 

About August 1, 1911, creditors filed their pétition agalnst the firm of Size 
& Carpenter and cbtalned an adjudication that the firm and its indivldua! 
members, including William A. Size, were bankrupts as charged, and the 
appellee was duly appointed trustée of their estâtes. 

On July 15, 1910, William A. Size and wife conveyed by warranty deed aU 
of their undivlded half interest in the tract of land to Johiji A. Sieg, in consid- 
ération of his surrendering to the wife of Size the notes of William A. Size 
payable to Sieg, which with interest then amounted to something over $5,000. 
Sieg did not place this deed of record untll Juue 29, 1911. On that day Car- 
penter turned over to Sieg and he took possession of the briekyard. The new 
firm ceaaed opérations at that time. 

In the summer of 1910, the firm of Size & Carpenter was without funds to 
continue the brick business. They were then insolvent and applied to Siég 
for assistance to continue opération of the plant, and on July 22, 1910, he 
let the flrm hâve $1,000 (by check), and a little later $2,000 more. He knew 
the flrm was in a failing condition and was not willing to put up the money 
as a simple loan. So when he turned over the check he had an agreement 
with thé firm by which he'was to fumlsh the $3,000 for the manufacture of 
600,000 brick which the flrm was to make for him at that priée ($5.00 per 
1,0()0), and he was to take them on the yard as soon as they were burned. 
Size & Carpenter had no funds to meet the necessary expansés in the manu- 
facture and Sieg knew it and for that reason he made the advancement under 
the agreement that the brick were to be hls. The brick were manufactùred 
as agreed, but Sieg got only about 550,000, some 200,000 of which were still 
green In the kilns when he took possession on June 29, 1911, and which were 
later burned at his additional expense. He got ail of them within four 
months prior to the day bankruptcy pétition was filed. 

Sieg's money paid thé lat)orers on the yard. They understood the brick 
were being made for him. He testifled that the machiuery and ail the prop- 
erty at the plant had been his since 1908, when he bought out the half inter- 
est of W. A. Size in the brick plant. Ca,rpenter had never kept up his pay- 
ments, elther under the lease or contract to purchase Sieg's half of the plant. 

This suit, brought by the trustée against Sieg, was double in purpose, that 
is, to fecover (1) the undivided half Interest of William A. Size in the land 
Which he conveyed to Sieg by deed of date July 15, 1910, and (2) the value of 
the brick received by Sieg from the bankrupts; and the Mil charged that 
both transfers were voldable préférences and also fraudulent (Bankruptcy 
Act July 1, 189è, c. 541, §§ 60 and 67, 30 Stat 562, 564 [Comp. St. 1913, §§ 9644, 
9651]). 

The trial court granted ail that was asked. It entered a decreé (1) cau- 
celing the deed from Size and wife to Sieg, (2) ordering that Sieg account to 
the trustée for rents after July 22, 1910 (date deed was acknowledged), and 
(3) that the trustée recover of Sieg $2,500, the reasonable value of 500,000' 
brick turned over to him by the bankrupts, and that Sieg pay the costs.' 

C. H. Van Law, of Maxshalltown, lowa, for appellant. 
C. H. E. Boardman, of Marshalltown, lowa, for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge (after stating the facts as above). [1-4] 
1. One of the défenses was that the deed from Size to Sieg could 
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not te avoided on either grqund stated in the bill or for any other 
reâspn, ;l?eçause the property conveyed was at the time of its con- 
veyance the homestead of Si?e and his f^mily who at that time and 
for many years theretofore had continuously resided on it. 

The lowa statute on the subject may be epitomized: Exemption 
of the homestead from judicial sale; requirement that husband and 
wife join in the conveyance to render it valid; embraces the house 
used as a home by the owner, and if he bas two or more bouses thus 
used he may sélect which he will retain, and if not within a city or 
town plat it must not contain in the aggregate more than f orty acres, 
and must not embrace more than one dwelling bouse. , Code of 
lowa 1897 and Supplément thereto 1907, §§ 2972-2978. Under 
this statute the homestead claim attaches to the ùndivided interest 
of a tenant in common. Thorn v. Thorn, 14 lowa, 49, 81 Am. Dec. 
451; Bolton v. Oberne, 79 lowa, 278, 44 N. W. 547. _ A voluntary 
conveyance ofi the homestead is not f raudulent as to creditors. Delash- 
mut V. Trau, 44 lowa, 613; Officer v. Evans, 48 lowa, 557-560; 
Foreman v. Bank, 128 lowa, 661, 105 N. W. 164; Bank v. Glick, 134 
lowa, 323, 111 N. W. 970; Dettmer v. Behrens, 106 lowa, 585, 76 
N. W. 853, 68 Am. St. Rep. 326; Wheeler, etc., Co. v. Bjelland, 97 
lowa, 637, 66 N. W. 885; Green v. Root (D. C.) 62 Fed. 191. The 
grantor in such a case need not receive full value. His creditors can- 
not take it, and bave no concem about what he gets. Griffin v. Sbeley, 
55 lowa, 513, 8 N. W. 343; Aultman v. Heiney, 59 lowa, 654, 13 
N. W. 856. The state statute and décisions control hère. Bank v. 
Glass, 79 Fed. 706, 25 C. C. A. 151; Bankruptcy Act, § 6; Vitzthum 
V. Large (D. C.) 162 Fed. 685. The trustée cannot recover it. It was 
not an asset of the bankrupt estate, was beyond the reach of creditors 
and likewise of the trustée who représenta them. But the right did 
not attach to that part of the tract used as ,a brickyard and its appurte- 
nances. That was not a part of the farra, nor appartenant thereto, 
and was not used as a part of the home. Mouriquand v. Hart, 22 
Kan. 594, 31 AnL Rep. 200. At the time of the coriyeyânce the entire 
tract contained 97.68 acres. Thé claim to the homestead right was 
confined to the ùndivided balf interest in eighty acres. The other 
dwelling house and its appurtenant grounds occupied by Carpenter 
and family could not be included in the homestead of, Size. The 
homestead exemption as claimed should bave been'sustâined, and set 
off in eighty acres of the farm lands including: the dwelling. occupied 
by Size and family, and excluding the brick plant and yard, together 
with needed appurtenaht ground, àlso the Carpenter dwelling and 
appurtenances, and also sUGb,additional acreage, if necessary, to bring 
the exemption within the limited area. 

[5] Registration and record of the deèd was requifed and this was 
not done until vvithin the prohibited four months period; it was 
therefore voidable as to the excess over the homestead right. It 
follows that Sieg's liability for rent would also be confined to what 
he received on one-half of, the excess. 

[B, 7] 2. The issue as to Sieg's claimed Hability for thè value of the 
brick tumed over to liim within , the, four moilths period by the 
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bankrupts, is more difficult. In its considération we confine the 
inquiry to whether that transaction operated to effect a préférence 
rendered voidable by section 60a and b of the Act ; and this, because 
the évidence entirely fails as a sufficient basis on which any claim 
that the transaction was in fact fraudulent, as charged in the bill, 
could be rested, and additionally there is no finding of fact that way 
by the trial court which might relieve us in part from a wholly inde- 
pendent considération and conclusion in the matter. Thus coming 
to the question: Was it a preferential transfer voidable under the 
act by the trustée?, we first note our conclusion that nothing appears 
to cause us to doubt that the agreement çovering the manufac- 
ture and advanced payments therefor was in entire good faith — we 
so accept it. It was complète in its terms, nothing was left open for 
further negotiation and settlement by the parties. It was final and 
binding on them, and each could hâve enforced performance, or 
obtained damages for its breach. The property which Sieg received 
was produced with the money which he advanced under the agree- 
ment, and when he received it no créditer of the bankrupts had ac- 
quired any right in it or against it under local law. He took posses- 
sion of it not as a purchaser of that date, but in virtue of his right 
which was created by the contract at the time it was made with the 
bankrupts, to hâve the property subjected to the payment pf his claim. 
He took over a product which his money had wrought, and in doing 
so satisfied an équitable lien, which he had long before acquired 
under the contract and the facts and circumstances surrounding the 
transaction. Advancements made on the faith of certain property may 

five rise to the lien. Howard v. Delgado, 121 Fed. 26, 57 C. C. A. 
70; Hauselt v. Harrison, 105 U. S. 401, 26 L. Ed. 1075. It may 
attach to property to be created and not in esse at the time of the 
agreement. Mitchell v. Winslow, 2 Story, 630, Fed. Cas. No. 9,673 ; 
Wright V. Bircher, 72 Mo. 179, 185, 37 Am. Rep. 433. It does not 
dépend upon possession, The Menominie (D. C.) 36 Fed. 199. It 
may exist by implication growing out of facts and circumstances which 
create the équitable right. Soc. of Shakers v. Watson, 68 Fed. 730, 
739, 15 C. C. A. 632. 

The principle under considération and the facts necessary to con- 
stitute a right to an équitable lien are fully considered and aptly illus- 
trated by this court in A., T. & ,S. P. Ry. Co. v. Hurley, 153 Fed. 
503, 82 C. C. A. 453. The railway company advanced money, for 
coal to be delivered in the future. The coal company was put into 
bankruptcy and did not deliver the coal for which advancements were 
made. The railway company asked for an order directing the tr,ustee 
to return to it the money so advanced as a preferential claim. This 
court, speaking through Judge Adams, said (153 Fed. 507, 82 C. C. A. 
457): 

"The money pald In advance entltled the railway company to an;amount ot 
coal which the money so advanced. would pay for according to the terms of 
the original contract We think the inévitable meaning of the new arrange- 
ment, Interpreted in the light of the conditions surrounding the parties and as 
necessarily Intended by them, was to set apart a sufficient amount of coal 
after it should be mined as security for the payment of advances made. This 



960 225 FEDERAL RBPOltTEll 

resuit is not expressed in the conventional form of a mortgage or plèdge, but 
the method of produclng it was devlsed for the purpose of aoquiring the 
needed money by the coal company and of furnisMng security for its repay- 
ment. If the parties intended the arrangement to be one for borrowing and 
securing the repayment of money, we ought, as between them, to so regard it 
and to treat it as creating an équitable charge or lien, however Inartificially 
it may hâve l)een expressed," and again (153 Fed. 509, 82 C. C. A. 459): "lu 
the llght of thèse authorities we hâve no hésitation in holding that the équi- 
table charge created by the parties bef ore the banUniiJtcy of the coal company 
should be enforced against the estate in the hands of its trustées." 

This ruling was affirmed in 213 U. S. 126, 29 Sup. Ct 466, 53 L. 
Ed. 729. 

In Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. 
Ed. 577, the rights of a mortgagee to after-acquired chattel property 
which, according to local law, did not corne under the lien of the 
mortgage until possession should be taken, were involved. Possession 
was taken within the four months' period. In sustaining the right 
of the mortgagee to the property it was said (196 U. S. 523, 25 Sup. 
Ct. 309 [49 E. Ed. 577],): 

"It can scarcely be said that the enforcement of a lien by the takiug i)osses- 
sion, with the consent of the mortgagor, of after-acquired property covered by 
a valid mortgage is a conveyance or transfer within the Bankrupt Act." 

Again (196 U. S. 524, 25 Sup. Ct. 309, 49 E. Ed. 577) : 

"The principle that the taking possession may sometimes be held to relate 
back to the time when the right so to do was created, is i-ecognlzed in the 
above case. Sabin v. Camp [(C. C.) 98 Fed. 974]. So in this case, althougli 
there was no actual existing lien upon this after-acquired property until the 
taking possession, yet there was a positive agreement, as ebntained in the 
mortgage and existing of record, under which the inchoate lieu might be as- 
serted and enforced, and when enforced by the taking of possession, that 
possession under the facts of this case, related back to the time of the exécu- 
tion of the mortgage of April, 1891, as it was on! y by virtue of that mort- 
gage that possession could be taken. * * . * Although this after-acqirired 
property was subject to the lien of an aftaching or an exécution creditor, if 
perfected before the mortgagee took possession under his mortgage, yet if 
theçe were no such creditor, thé enforcement of the lien by takirig possession 
would be légal, even If within the four months provided in the Act." 

The Sabin-Camp Case there quoted and approved, is very much 
in point. See also Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 
567, 49 L. Ed. 956; Sexton v. Kessler & Co., 172 Fed. 535, 97 C. C. 
A. 161, 40 L. R. A. (N'. S.) 639; affirmed 225 U. S. 90, 32 Sup. Ct. 
657, 56 L. Ed. 995; In re Bird (D. C.) 180 Fed. 229; M'Donald v. 
Daskam, 116 Fed., 276, 53 C. C. A. 554; In re Wittenberg Veneer & 
Panel Co. (D. C.) 108 Fed. 593; Tiffany v. Boatman's Institution,. 18 
Wall. 375, 388, 21 .L. Ed. 868. 

There is no évidence that the brick ever came "into the custody 
of the bankruptcy court" (Bankruptcy Act July 1, 1898, c. 541, § 47, 
30_Stat. 557 [Comp. St. 1913, § 9631]), nor that at the time the 
pétition in bankruptcy was fîled they could hâve been transîerred by 
the bankrupts or levied upon as their property (section 70 [section 
9654]), but to the contrary, they had ail been taken over by Sieg 
more than thirty days prier thereto. Galbraith v. Bank, 221 Fed. 386, 
oy^j ■ v.-. w. xV« ■■■"■» 
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We think the transaction did not operate to effect a preferential 
transfer voidable b}' the trustée, and that the court erred in so hold- 
ing and adjudging that Sieg account to the trustée for the value of 
the brick. 

[8] 3. It appears that Sieg immediately after taking possession 
of the brick plant in June, 1911, made large expenditures in putting 
in new machinery and otherwise improving the plant. Ofi course, 
any property thus added at the sole expense of Sieg was no part of 
the estate in bankruptcy. 

The decree of the court below is reversed with costs, and the 
cause remanded with directions to proceed in accordance with the 
views herein expressed. 

It is so ordered. 



MARTIN METAL MFG. CO. v. UNITED STATES k MEXICAN TBUST 

CO. et al. 

(Circuit Court of Appeals, Bighth Circuit July 2, 1915.) 

No. 4366. 

(SylHhus hy the Court.) 

1. Railroads <g=>171 — Receivebs — Allowanck, of Olaims — PaiOBITT. 

The claim of a créditer for payment out of tlie corpus of rallroad 
property for necessary supplies furnisbed to a rallroad company and used 
in the opération of the rallroad Is inferior In equity to the clalms of 
bondholders under a prior mortgage, and is not entitled to préférence In 
payment over them, in the absence of the diversion to the payment of 
unpreferred clalms of current income from the payment of current ex- 
penses for wages, materials, supplies, and sueh necessities of opération. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 554-576; 
Dec. Dig. «gs^lTl.] 

2. Railroads <g=>171 — Receivebs — ^Allowancb of Claims — Peioeitt. 

The expectation of a claimant, when he sells supplies or loans money 
to a mortgagor rallroad company necessary for Its opération, that he 
wlU be paid out of the current income of the company, is not sufflcient 
to take a claim, otherwise not preferential, out of its class, and transfer 
it to the class entitled In equity to préférence in payment over the clalms 
of bondholders secured by a prior mortgage. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 554-576; Dec. 
Dig. <®=3l71.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Suit by the United States & Mexican Trust Company and others 
against the Kansas City, Mexico & Orient Railway Company and 
others. From an order allowing the claim of the Martin Métal Man- 
ufacturing Company, intervener, as a gênerai creditor, but denying it 
préférence in payment out of mortgaged property, it appeals. Af- 
firme d. 

®=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
225 F.— 61 
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Jean Madalene, of Wîchita, Kan. (S. B. Amidon, of Wichîta, Kan., 
on the brief), for appellant. 

F. H. Moore, of Kansas City, Mo, (Samuel Untermyer, of New 
York City, and Samuel W. Moore, of Kansas City, Mo., on the brief), 
for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order al- 
lowing the claim of the intervener and appellant as a gênerai créditer, 
but denying it a préférence in payment out of the mortgaged property 
over the claims of the bondholders secured by a prior mortgage made 
February 1, 1901, upon the property, the after-acquired property, and 
the income of the Kansas City, Mexico & Orient Railway Company. 
A creditors' bill was filed against the Railway Company on March 7, 
1912, under which the court appointed receivers, who took possession 
of its property. Subsequently, on August 7, 1912, the trustée under 
the mortgage brought a bill to foreclose it, and on December 26, 1912, 
the latter suit was Consolidated with the former, the receivership was 
extended over it, and the income and property of the Railway Com- 
pany was thereafter impounded for the benefit of the mortgage bond- 
holders. On February 2, 1914, a decree of foreclosure of the mort- 
gage and of sale of the mortgaged property was rendered, wherein 
the court adjudged that the mortgage was a first lien upon the prop- 
erty to sécure the payment of bonds issued thereunder to the aggre- 
gate amount of $24,538,000. On January 27, 1914, the Martin Métal 
Manufacturing Company intervened in the Consolidated cause, pray- 
ed that its claim for $1,730.20, the purchase price of certain tanks, cul- 
verts, and parts of culverts which the Railway Company bought be- 
tween October 18 and December 10, 1911, and used in the opération 
of the railroad, should be paid out of the income of out of the pro- 
ceeds of the mortgaged property in préférence to the payment of the 
claims of the mortgage bondholders. The intervener alleged in its 
pétition its sale of its property to the Railway Company and the 
latter's use of it in the opération of the railroad within six months 
preceding the appointment of the receivers under the creditors' bill, 
but more than six months before the income of the Railway Company 
was impounded for the benefit of the mortgage bondholders by the 
extension of the receivership over the suit to foreclose the mortgage ; 
that it sold its property with the understanding and expectation that 
the purchase price thereof would be paid out of the income of the 
Railway Company ; and that instead of paying its claim the managing 
officers and directors of the Railway Company diverted the income 
to the payment of interest on the mortgage bonds, to the payment of 
other indebtedness of the company, and to payment for the con- 
struction of the railroad, ail of which expenditures inured to the bene- 
fit of the bondholders.' The trustée under the mortgage admitted 
the purchase and use of the tanks and culverts at the time stated, but 
denied that they were sold with the understanding or expectation that 
they would be paid for out of the income of the Railway Company, 
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and denied the alleged diversion of the income. Testimony was taken 
on the issues f ramed on thèse pleadings to the effect that the intervener 
expected payment for its goods out of the current earnings of the rail- 
road, but no évidence was presented that there had ever been any di- 
version of the current earnings of the property of the Railway Com- 
pany from the payment of its current expenses of opération for wages, 
materiàls, suppHes, and other like necessities, to the payment of inter- 
est on the bonded debt, or to the payment of other claims of the non- 
preferential class. In this state of the évidence the court below de- 
nied the claim of the intervener ail préférence in payment over the 
claims of the holders of the bonds. 

The intervener contends that this ruling was erroneous, because 
bonds aggregating a larger amount than was authorized by the mort- 
gage were issued thereunder, and because its claim is entitled in 
equity to préférence in payrtient over the claims of the holders of the 
mortgage bonds. The first reason for a reversai of the ruling rests 
on the claim, which has been first stated in this court, that bonds to the 
amount of $24,538,000 were issued under the mortgage, when bonds 
to the amount of only $14,220,000 Were authorized by it. But the 
mortgage authorized the issue of bonds whose aggregate amount is 
measured by the number of miles of railroad tracks laid by the Rail- 
way Company, the character and location of thèse tracks, the terminais 
and terminal facilities, the necessary rolling stock, equipment, repairs, 
improvements, etc., acquired and required by the company. No issue 
on this question was presented below, no trial of any such issue was 
had, no évidence was introduced upon it, and it is too late for the 
intervener to présent the question of the validity of the bonds issued 
under the mortgage in this court now, after the court below in its 
decree of foreclosure rendered February 2, 1914, which has not been 
challenged by any appeal by the intervener, adjudged that bonds to 
the amount of $24,538,000 were issued under the mortgage and di- 
rected the sale of the mortgaged property for not less than $6,001,000 
to pay them. Moreover, as the argument of counsel concèdes that the 
bonds to the amount of $14,220,000 were authorized to be issued, and 
were issued, and as the mortgaged property was authorized to be 
sold, and was sold, under the decree of foreclosure for $6,001,000, it 
is immaterial to the claim of the intervener for a préférence in pay- 
ment whether the balance of the issue of bonds was valid or void, 
for, unless the intervener is entitled to preferential payment over the 
holders of the bonds to the amount of $14,220,000, it can obtain no 
benefit from a préférence over the balance of the issue. The first 
ground for a reversai of the décision below is theref ore untenable. 

[ 1 ] Was the claim of the intervener entitled in equity to préférence 
in payment over the claims of the bondholders secured by the prior 
mortgage? There is no claim or évidence that the receivers hâve, 
or that they or the Railway Company ever hâve had, since the pur- 
chase of the property sold by the intervener, any income of the rail- 
road pro/jerty in excess of the amounts expended by them in pay- 
ment of the ordinary current expenses of the railroad for wages, 
materials, supplies, and other such necessities of its opération, nor 
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was there any évidence that any of them ever diverted any of the 
income from the payment of this class of preferential daims to the 
payments of claims not of this class. The only source, therefore, 
from which the claim of the intervener can be paid, is the corpus of 
the mortgaged property. 

But a claim to payment out of the corpus of railroad property, al- 
though of the gênerai preferential class, such as a claim for coal, or 
ties, or supplies, sold to the Railway Company within six months prior 
to the receivership and necessary for the opération of the railroad, 
is inferior in equity to the claims to such payment of bondholders 
secured by the lien of a prior mortgage. It is only in the exceptional 
case which arises when current income has been diverted from the 
payment of current expenses for wages, materials, supplies, and other 
necessities of opération, and, leaving such expenses unpaid, has 
been applied to the payment of interest on the bonds, or of claims 
for construction, or for vinnecessary betterments, or matters of that 
nature, so that the payments inured to the direct benefit of the bond- 
holders, that such a claim may be preferred to those of the holders 
of the bonds secured by the mortgage. And even then it can be 
preferred only to the extent of the diversion. As there was no such 
diversion in the case in hand, the claim of the intervener was inferior 
in equity to those of the bondholders; Gregg v. Metropolitan Trust 
Co., 197 U. S. 183, 190, 25 Sup. Ct. 415, 49 L. Ed. 717; Carbon 
Fuel Co. v. Chicago. C. & L. R. Co., 202 Fed. 172, 174, 120 C. C. 
A. 460. 

[2] The expectation of the intervener that its claim would be paid 
out of the current earnings of the Railway Company is not sufficient 
to take it from the class of gênerai claims and place it in the class of 
preferential claims. If such an expectation were sufficient for this 
purpose, liens of prior mortgages upon railroads would be idle, for 
nearly ail gênerai creditors undoubtedly expect payment out of the 
current incomes of the companies. Even loans of money to pay 
current expenses, or to keep a railroad company a going concern, in 
reliance upon and in expectation of payment out of the current earn- 
ings of the railway company, are inefïectual to transfer claims for 
their payment, otherwise without équitable préférence, to the class 
of preferential claims. Morgan's Co. v. Texas Central Railway, 137 
U. S. 171, 196, 197, 198, 199, 11 Sup. Ct. 61, 34 L. Ed. 625; United 
States Trust Co. v. Western Contract Co., 81 Fed. 454, 463, 26 C. C. 
A. 472, 481; Contracting & Building Co. v. Continental Trust Co., 
108 Fed. 1, 4, 47 C. C. A. 143, 146. 

The order below was right, and it is affirmed. 
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MOTJNDAY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. July 9, 19111 
Eeliearing Denied September 27, 1915.) 

No. 4294. 

1. PosT Office <S=48 — Mibttse op Mail — Scheme to Defbaud — Indiotment. 

An indictment under Pénal Code (Act March 4, 1909, c. 321) § 215, 35 
Stat. 1130 (Comp. St. 1913, § 10385), alleging tlie devising of a scheme to 
defraud, and the placing of a letter in the post office to exécute ttie 
scheme, and describing tlie scheme as one by wliich défendants would 
"prétend" certain thlngs, Is sufflcient. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <®=»48. 

Nonmallable matter, see notes to Timmons v. United States, 30 C. C. A- 
79; McCarthy v. United States, 110 C. C. A. 548.] 

2. Indictment and Information ©=101 — I'eksons to Gka^'d Juky Unknown 

— Sevebal Counts. 

An indictment for use of the mails to effectuate a scheme to defraud, 
containing several counts, each charging the scheme was to defraud a 
person named, différent in each count, and various others to the grand 
jurors unknown, is not bad, at least as against a motion in arrest, on 
the ground that the allégation in eacti count, that the grand jury did not 
know the other persons, was false, as the indictment is to be taken as 
a whole, and, so considered, it appears that ail such persons known to 
the grand jury were named. 

[Ed. Note. — For other cases, see Indictment and Information, Cent, 
Dig. §§ 272-277 ; Dec. Dig. <g=3l01.]. 

3. Ckiminal Law ©=1186 — Appeal — Reveesal — Plba in Abatement and 

Matters of Fact. 

Any error in determining the question of fact involved in a plea In 
abatement, whether an indictment was procured by use of certain papers, 
obtaiued by an illégal seizure, cannot avail ; Kev. St. § 1011, as amended 
by Acl Feb. 18, 1875, c. 80, g 1, 18 Stat. 318 (Comp. St. 1913, | 1672), pro- 
hibiting reversai in the Suprême Court or in a Circuit Court for error 
in ruling a plea of abatement, other than to the jurisdictlon, or for any 
error In fact ; and Act March 3, 1891, c. 517, § 11, 26 Stat 829 (Comp. 
St. 1913, § 1651), extending to the Circuit Courts of Appeals ail provisions 
of law in force regulating the methods and Systems of review. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3215- 
.3219, 3221, 3230; Dec. Dig. <®=5ll86.] 

4. Criminal Law <©=; 878— Acquittal on One Count — Efïeot — Misuse oï 

Mail. 

The gist of the offense under Pénal Code, § 215, belng the use of the 
post office In the exécution of a scheme to defraud, and not the scheme 
itself, acquittai on one count, because of failure to prove the deposit of 
a letter as charged therein, does not operate as an acquittai on ail the 
counts. 

[Ed. Note.— For other eases, see Criminal Law, Cent Dig. I§ 2098-2101 ; 
Dec. Dig. <S=s878.] 

5. Criminal Law ©=^1213— Ckuel and Unusual Punishments— Peesons En 

TITLED TO EAISE QUESTION. 

One convicted of use of the post office to effectuate a scheme to de- 
fraud, not baving been punlshed to the estent provided for one offense, 
cannot complain that the statute would be unconstitutional, as imposing 

Ê=^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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a cruel and unusual punishment, i( under It the depositlng of each let- 
ter Is an offense. 

[Ed. Note.— For other cases, see Criniinal Law, Cent. Dlg. §§ 3304-3309 ; 
Dec. Dig. tS=3l213.] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Don A. MounDay and another were convicted, and bring error. 
Affirmed. 

See, also, 208 Fed. 186. 

Hiram C. Root, of Topeka, Kan., for plaintifïs in error. 

Fred Robertson, U. S. Atty., of Topeka, Kan. (Francis M. Brady, 
Asst. U. S. Atty., of Topeka, Kan., on the brief), for the United 
States. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. [1] The défendants below were con- 
victed of violating section 215 of the Pénal Code. They complain that 
their conviction was erroneous for the following reasons: 

First, that the indictment did not state facts sufïïcient to constitute 
a public offense. The indictment contained ten counts. The language 
of the first count may be taken as illustrative of the point made against 
the indictment. After having alVeged that the défendants unlawfuUy, 
knowingly, fraudulently, designedly, and feloniously devised a scheme 
and artifice to def raud, the indictment proceeded to describe what the 
scheme was. It alleged that the défendants would enter into a "pre- 
tended real estate business" ; that they would "prétend" that they had 
purchased and owned certain land; that they would "prétend" and 
represent said land to be highly adapted to the cultivation of sugar 
beets; that they would "prétend" that a line of railroad would be 
built; that they would "prétend" that they would construct a sugar 
factory ; that they would "prétend" that they had placed commercial 
secùrities to the amount of $500,000 in the hands of a trustée. It 
is claimed that the indictment is faulty for the reason that it allèges 
that the défendants were only to "prétend" to do something, and does 
not allège that they did anything. This view of the language of the 
indictment arises from a misconception of the crime with which the 
défendants were charged. The crime charged was the devising of a 
scheme or artifice to defraud, and the placing or causing to be placed 
a letter în the post office of the United States, addressed to some per- 
son, for the purpose of executîng such scheme or artifice. In Gould 
v. United States, 209 Fed. 730, 126 C. C. A. 454, we said: 

"WMle in the case at bar the use of the post office establishment in the 
exécution of a scheme to defraud is the offense which the statute denounces, 
and while it is held that the scheme must be sufflciently set forth, so as to 
acquaint the défendant with the particulars thereof, still the scheme need not 
be set forth with that particularity which would be required if the scheme 
was the gist of the offense. Brooks v. United States, 146 Fed. 223 [76 O. O. 
A. 581] ; Lemon v. United States, 164 Fed. 953 [90 0. 0. A. 617] ; Brown v. 

©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Disesta & Indexe» 
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United States; 143 Fed. 60 [74 C. C. A. 214] ; Hyde v. United States, 198 Fed- 
610 [119 0. C. A. 493]." 

If counsel had not devoted 12 pages of his brief in the élaboration 
of tlie point sought to be made, we should not havethought itdeserved 
any considération whatever. The whole sclieme was a false pretense; 
that was the character of the scheme. It was not necessary that any 
false pretense should be actually made. The deposit of the letter in 
the mail to effectuate the scheme was the gist of the offense, and the 
letter might accomplish this purpose, without making a false pretense. 

[2] Another contention against the validity of the indictment is the 
fact that each count thereof charges that the scheme was to defraud 
a person named and various other persons to the grand jurors un- 
known. It is argued that as there were ten counts in the indictment, 
and in each count one person was named as the one to be defrauded, 
that the allégation in each count that the grand jurors did not know 
the other persons was false, as the names of the other persons appear 
in the other cotmts of the indictment, showing that the grand jurors 
did know who the other persons were. The indictment must be taken 
as a whole, and, so considered, it appears that ail the persons that 
the grand jurors did know were named. The défendants intended to 
defraud ail persons who should do business with them, that is, the pub- 
lic, and they did not know themselves, when they devised the scheme 
to defraud, the particular persons who would be defrauded. When 
it is considered that the indictment was only attacked by motion in ar- 
rest, it is diificult to discuss the question with proper restraint. 

[3] It is urged that the trial court erred in not sustaining the plea 
in abatement interposed by the défendants to the indictment, based 
on the ground that it was procured by the wrongful use before the 
grand jury of testimony and évidence which was obtained by an il- 
légal search and seizure of their private papers and documents. The 
plea in abatement was heard by the trial court upon plea, answer, repli- 
cation, and évidence introduced by both parties. The question in- 
volved wa^ wholly a question of fact. We hâve considered the 
évidence submitted to the trial court, and, while we agrée that the 
conclusion reached was the right one, we are of the opinion that we 
would hâve no power to reverse the judgment, even if we differed 
with the trial court, for the reason that section 1011, R. S. U. S., as 
amended by Act Feb. 18, 1875, c. 80, § 1, reads as follows: 

"There shall be no reversai In the Suprême Court or in a Circuit Court upon 
a writ of error, for error in ruling any plea ta abatement, other than a plea 
to the jurisdictlon of the court, or for any error in fact" 

The plea in abatement interposed by the défendants below was not 
a plea to the jurisdictlon, and the question decided was one of fact, 
so that our power to reverse in case of error is limited by the statute 
quoted in two particulars. First, the plea in abatement was not to 
the jurisdiction; second, the décision was one of fact. Miles v. United 
States, 103 U. S. 304, 26 L. Ed. 481 ; Jeffries v. Mutual Life Insur- 
ance Company of New York, 110 U. S. 309, 4 Sup. Ct. 8, 28 L. Ed. 
156; Stephens v. Monongahela Bank, 111 U. S. 197, 4 Sup. Ct. 336, 
28 L. Ed. Z99; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct 
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321, ?3 L. Ed. 862. By Act March 3, 1891, c. 517, § 11, it is provîded 
that: 

"AU provisions of law now ia force regulating tlie methods and System of 
review, througli appeals or wrlta of error, sliall regulate tlie methods and Sys- 
tem of appeals and writs of error provided for la ttils act in respect of tlie 
Circuit Courts of Appeals, including ail provisions for bonds or other securi- 
ties to be requlred and taken on sucli appeals and writs of error." 26 Stat. 
829. 

[4, 5] It is next contended that under section 215 of the Pénal Code 
the défendants could not be punished but for one offense, viz., the de- 
vising of one scheme or artifice to defraud. There is nothing in this 
contention. It bas been the uniform holding of the courts that the 
gist of the offense is the use of the post office in tlie exécution of the 
scheme to defraud and not the scheme itself . Gould v. United States, 
supra; Sandals v. United States, 213 Fed. 572, 130 C. C. A. 149; 
United States v. Young, 232 U. S. 156, 34 Sup. Ct. 303, 58 L. Ed. 
548; In re Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 174; In 
re De Bara, 179 U. S. 320, 21 Sup. Ct. 110, 45 L. Ed. 207. This con- 
tention is made in view of the acquittai of défendants on the tenth 
count. It is also claimed that if the depositing of each letter is an 
offense the statute would be unconstitutional, as imposing a cruel and 
unusual punishment ; but défendants were not punished to the extent 
provided for one offense, hence they may not complain. 

The prosecution failed to prove the deposit of a letter as charged 
in the tenth count, and a verdict on that count was returned in favor 
of the défendants. Défendants daim that this acquittai on the tenth 
count operated as an acquittai upon ail counts. As the theory of the 
défendants upon which this contention is based is erroneous, the con- 
tention based thereon fails. No error appearing in the record the 
judgment below must be affirmed. 

And it is so ordered. 



TRAPP V. TERRITOBY OF NEW MEXICO. 

(Circuit Court of Appeals, Eightli Circuit July 12, 1915.) 

No. 3777. 

1. Homicide <S=»190 — Evidence — Uncommunicated Theeats. 

Evidence of uncommunicated threats of deceased agalnst défendant*» 
father, In whose défense be claims to hâve acted, is admissible as bear- 
Ing on the probability of who was the aggressor ; the évidence as to who 
fired the first shot, or made the flrst assault, being in conflict. 

[Ed. Note. — For other cases, see Homicide, Cent Dig. §§ 39&-413; 
Dec. Dig. ®=5l90.] 

2, Homicide ©=300 — Self-Défense — Point of View or Juet — Instructions. 

Défendant in homicide, claiming self-defense or défense of his father, la 
entitled to an instruction that in consldering his guilt the jury should 
place themselves as nearly as possible in liis situation at the time, and 
then consider and décide, from that station, whether or not the testimony 
established beyond a reasonable doubt that he dld not believe, or did not 
hâve reasonable ground to believe, that deceased was about to kill or 
inflict great bodUy Injury on one of them; and It is not enough to in- 

(S=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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struçt merely to acquit if the jury bave reasonable doubt as to défendant 
having hiad a reasonable ground to apprehend design of deceased to so do 
[Ed. Note.— For other cases, see Homicide, Cent. Dig. §§ 614, 616-^20, 
622-630; Dec. Dig. ®=»30O.] 

3. Homicide <®=>174 — Evidence — Elight. 

The killing being admitted and established, and the only question be- 
ing wbether it was justified, évidence of bis flight la Irrelevant. 

[Ed. Note.— Eor otber cases, see Homicide, Cent. Dig. §§ 359-371; 
Dec. Dig. <S=174.] 

4. Ckiminal Law <g=»351 — Evidence — Fliqht. 

It is only a flight to avoid arrest on a charge of a crime that is évi- 
dence of the Identity of the person chai^ed with being the perpetrator, 
when that question is in doubt, and not flight shown to be for another 
purpose. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 776, 778- 
785, 930-932 ; Dec. Dig. ©=351.] 

In Error to the Suprême Court of the Territory of New Mexico. 
Malcolm Trapp was convicted of homicide (16 N. M. 700, 120 Pac. 
702), and brings error. Reversed, and new trial directed. 

W. W. Gatewood, of Roswell, N. M., for plaintiff in error. 
Frank W. Clancy, Atty. Gen., for the Territory of New Mexico. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. On January 4, 1910, Webb J. McAd- 
ams, a constable and deputy sherifï, and Clay Davidson, another 
deputy sheriff, went to the dug-out and home of John C. Trapp with 
a pretended warrant for his arrest that was illégal, and, after calling 
him to the door, he arose and started to the door, a colloquy arose 
between him and McAdams, when shooting commenced, and McAdams 
was killed in the affray by a shot fîred by the défendant below, Mal- 
cohn Trapp, a son of John C. Trapp, about 21 years of âge. At the 
time of the shooting John C. Trapp, his sons Malcolm, John, a boy 
about 19 years of âge, and three younger sons were with him in his 
home, and there Avas évidence tending to show that shots were fired 
into it by McAdams and Davidson, and out of it by Malcolm Trapp 
and John Trapp. John C. Trapp, Malcolm Trapp, and John Trapp 
were indicted for the murder of McAdams, were tried, and John C. 
Trapp and John Trapp were acquitted, and Malcolm Trapp was con- 
victed of manslaughter and sentenced to imprisonment at hard labor 
for not less than five years nor more than ten years. He has sued 
out a writ of error, and assigned many reasons why, in the opinion 
of his counsel, the Suprême Court of New Mexico should hâve re- 
versed the judgment against him. 

[1] He has specified as error the refusai of the court below to ad- 
mit in évidence testimony of threats of McAdams against his father, 
John C. Trapp, which had not been proved to hâve been communi- 
cated to him, the défendant Malcolm Trapp. It is essential to a clear 
understanding of the question raised by this spécification that the sit- 
uation and relation of the parties at and preceding the shooting should 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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be in mind. Thèse f acts were disclosed by the' évidence at thç trial. 
There was positive testimony that on January 4, 1910, when the shoot- 
ing occurred, the two deputy sheriffs who came to the dug-out fired 
the first shots, and there was positive testimony that Malcolm Trapp 
fired the first shot. So that there was a direct conflict in the évidence 
on the issue whicli party was the aggressor. There was testimony that 
John C. Trapp had lived on the farm where the shooting occurred, 
three or four miles f rom Corona, nine years, that he had been engaged 
in truck farming, and that he had been a justice of the peace for a 
year during that time. There was testimony that McAdams was a 
constable and a deputy sherifï; that he had the réputation of being a 
violent and dangerous man ; that in December, 1908, John C. Trapp 
killed a beef créature which he owned and had raised on his farm, 
brought the beef to Corona, and sold it; that McAdams arrested him 
for wrongfuUy selling the beef, and demanded that he should plead 
guilty ; . that he ref used, was tried, and acquitted ; that on June 3, 
1909, John C. Trapp and his wife came to Corona, riding with Mal- 
colm Trapp in their wagon; that McAdams, without any warrant, 
locked John C. Trapp up in a cell, and kept him there several hours 
on that day, although the justice of the peace warned him that he had 
no right to do so ; that in November, 1909, John C. Trapp sued Mc- 
Adams for this false imprisonment ; that McAdams then told Mr. 
Gilbert, about November 27, 1909, shortly after that suit was brought, 
that Trapp would not live long enough to see the outcome of it ; that 
he was going to get him, and take him up on the fiât, and shoot his 
head ofif; that Gilbert talked to him, and told him not to do such a 
thing, and he replied that he was sure he was going to kill him ; that 
on December 28, 1909, Davidson arrested Trapp in Roswell, a place 
about 115 miles from Corona, to which Trapp had moved his wife 
and five of his children, and to which he was about to remove the re- 
mainder of his family, for having that gun in his wagon on June 3, 
1909, and Trapp gave bond to appear in Corona to answer the charge 
on January 4, 1910; that he appeared there on that day, took a change 
of venue, and gave a bond, with Mr. Jump and Mr. Holzman as sure- 
ties ; that he then went home with his sons Malcolm and John, built 
a fire, and ate supper; and that they were sitting before the fire in 
their dug-out when McAdams and Davidson came with the illégal 
warrant, called John C. Trapp, who arose and entered into a colloquy 
with McAdams, and the shooting commenced. In the course of the 
trial Mr. Jump, who served the summons on McAdams in Trapp's 
suit for false arrest about November 26, 1909, testified that McAdams 
then said to him that he would hâve Trapp in the Lincoln jail inside 
of 24 hours, and Mr. Thompson testified that on November 28, 1909, 
McAdams told him that he was going out to arrest Trapp and take 
Cleve Hibbler along; that he told McAdams that he thought it was 
an imprudent thing for him to take Hibbler along, and McAdams an- 
swered, "I am taking out Hibbler, and get him and Trapp into a fight 
and kill one another." The court struck out this testimony, because 
there was no proof that thèse threats were communicated to the de- 
fendant Malcolm Trapp; but there was uncontradicted évidence that 
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McAdams and Hibbler went out to Trapp's place near Corona and 
inquired for him, but failed to find him on that November 28, 1909, 
when the statement to Thompson was made, and McAdams' statements, 
though uncommunicated, tended strongly to show which party was 
probably the aggressor on January 4, 1910, when McAdams next met 
Trapp, where he might, with possjbility of escaping punishment, at- 
tempt to carry out his threats. '■ 

It is the gênerai rule that on the trial for a homicide uncommuni- 
cated threats are not admissible in évidence, because such threats can- 
not hâve had any influence upon the mind or intent of the défendant. 
But there is an exception to this rule as well established as the rule 
itself. It is that where the alleged crime was committed in a sudden 
affray, and there is a conflict in the évidence upon the question, and 
there is doubt which party fired the first shot, made the first assault, 
or was the aggressor, uncorfimunicated threats of death or great bodily 
harm to the défendant, his father, or other near relative he claims to 
be trying to défend, are admissible in évidence, not on account of their 
influence on the mind or intent of the défendant, but because they 
tend to prove the probability that he who made the threats, rather than 
his opponent, fîred the first shot, made the first assault or was the ag- 
gressor. Wiggins V. People, 93 U. S. 465, 467, 23 L. Ed. 941 ; Allison 
v. United States, 160 U. S. 203, 215, 16 Sup. Ct. 252, 40 h. Ed. 395 ; 
State V. Felker, 27 Mont. 451, 71 Pac; 668, 671 ; State v. Shadwell, 26 
Mont. 52, 66 Pac. 508; State v. Hennessy, 29 Nev. 320, 90 Pac. 221, 
225, 13 Ann. Cas. 1122; Wood v. State, 128 Ala. 27, 29 South. 557, 
558, 86 Am. St. Rep. 71 ; Wharton's Criminal Evidence, § 757; Stokes 
V. People, 53 N. Y. 164, 13 Am. Rep. 492; Campbell v. People, 16 
111. 17, 61 Am. Dec. 49; People v. Scoggins, 37 Cal. 676; Roberts 
V. State, 68 Ala. 156, The évidence at the trial and the charge of 
the court made the issue which party fired the first shot, or made thei 
first assault, one of the most important in the trial; and this case, 
wherein a young man is claiming, not without substantial évidence to 
support that claim, that he committed the unfortunate homicide in his 
own home, in défense of his father against an attack of one who had 
repeatedly threatened his life, is one in which the défendant ought not 
to be deprived of any légal évidence presented in his favor. The re- 
jection of the testimony of Thompson and Jump to the threats of Mc- 
Adams was a fatal error in the trial of this case. 

[2] Counsel for the défendant complains of the court's refusai to 
give his requested instruction: 

"That In conslderlng the guilt or Innocence of the défendants, and of eacb 
of theia, you should view the facts and clrcumstances of the case as nearly 
as you can from their respective standpoints, and put yourself as nearly as 
you may In their respectiv* places, and see and consider the situation as in 
your judgment it must at the time haye appeared to them, and if upon so 
doing you cannot say from ail the évidence before you that you are convinced 
beyond a reasonable doubt of the guilt of some one or more of the défendants, 
then you should flnd him or them of whose guilt you are not convinced not 
guilty." , 

But the counsel for New Mexico argue that there was no prejudi- 
cial error in this refusai : (1) Because the requested instruction omits 
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the essential élément of the defendant's belief and reasonable ground 
to believe that they were in imminent danger of death or great bodily 
harm when the homicide was committed, but that élément was em- 
bodied in another request of defendant's counsel and in a portion of 
the charge given by the court ; and (2) that the essence of the request- 
ed instruction was given to the jury in the eleventh paragraph of the 
charge, which reads in this way : 

"ïou are instructed that voluntary manslaughter Is justifiable when com- 
mitted by any person In the lawful défense of such person, or ol his or her 
parent, brother, or chlld, when there ghall be reasonable ground to apprehend 
a design ,on the part of the person slaln, or ol any one acting wlth hlm at 
the time of such design, to commit a felony upon, or to do some great bodily 
in jury to, such person, parent, or brother, or chlld shall be at the time. 
Therefore, if from the évidence you hâve a reasonable doubt that, at the 
time of the killing of said Webb J. McAdams, sald Malcolm Trapp had a 
reasonable ground to apprehend a design on the part of the deceased and said 
Clay Davidson, or either of them, to commit a felony upon said John G. Trapp, 
or do him some great bodily harm, or; to commit a felony upon or to do either 
of the other défendants some gréât bodily harm, you will acquit the dé- 
fendants." 

A homicide, when committed by one in défense of himself , his par- 
ent, brother, or child, is undoubtedly justifiable, when he has reason- 
able ground to believe, and does believe, that the person slain is about 
to kill or inflict great bodily in jury upon him, his parent, brother, or 
child, unless he takes the course he pursues, and unless the jury is 
satisfied from the évidence beyond a reasonable doubt that such per- 
son committed the homicide without such belief, or without reasonable 
ground there for, it is its duty to acquit. It is not clear that this was 
the meaning or effect of the eleventh paragraph of this charge, and, 
however that may be, that paragraph fails, and so does the entire 
charge, to express the gist of the instruction requested by défendants' 
counsel. It fails utterly to convey the idea that in determining the 
questions whether or not the défendants had reasonable ground to 
believe and did believe that they were in imminent danger of the loss 
of life, or great bodily harm, from the deceased at the time they fired 
their shots, and that in order to prevent such death or harm it was 
necessary for them to fire, the jury should place themselves as nearly 
as they could in the défendants' situation at that time, and then con- 
sider and décide from- that station, in view of ail the facts and cir- 
cumstances in évidence, whether or not the testimony established be- 
yond a reasonable doubt that the défendants did not so believe, or did 
,uot hâve reasonable ground for such a belief. In view of this fact, 
the court should hâve given the instruction requested. Allen v. Unit- 
ed States, 150 U. S. 551, 561, 562, 14 Sup. Ct. 196, 37 L. Ed. 1179; 
Hickory v. United States, 151 U. S. 303, 3tl, 14 Sup. Ct. 334, 38 L. 
Ed. 170; Wharton on Homicide (Bbwlby's 3d Ed.) pages 455-458, 
par. 286; Territory v. Gonzales, 11 N. M. 301, 326, 327, 328, 68 Pac. 
925. In Hickory v. United States, 151 U. S. 303, 316, 14 Sup. Ct. 
334, 339 (38 L. Ed. 170), the Suprême Court said: 

. "As was said in Allen v. United States, 150 U. S. 551 [14 Sup. Ct. 196, .57 
L. Ed. 1179], we do not thlnk that the doctrine is practicable which tests the 
cluëstion whether a défendant was entitled to etscuse on the ground of self- 
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défense, or exceeded the limits of tbe exercise of that right, or acted upon 
unreasonable grounds, or in the beat of passion, by the délibération wlth 
whieh a judge expounds the law to a jury, * * * or with whlch judgment 
is entered aud carried into exécution." 

[3] The court also erred in charging the jury that the flight of a 
person immediately after a crime has been committed with which he 
is charged, if you shall first find that there has been a crime commit- 
ted, is a circumstance which the jury may consider in determining the 
probabihties for and against him; Ûiat is, the probability of his guilt 
or innocence. If a homicide had been proved or admitted, and the 
issue whether or not défendant Malcolm Trapp was the perpetrator 
had been in doubt, the instruction might hâve been appropriate and 
apphcable. But when this charge was given to the jury, the fact that 
Malcolm Trapp shot and killed McAdams was admitted and establish- 
ed beyond doubt. The only question remaining was whether or not 
he was justified in killing him. His flight had no tendency to prove 
whether the Trapps or the deputy sheriffs fired the first shot, or com- 
mitted the first assault, or whether or not Malcolm Trapp was jus- 
tified in shooting McAdams. 

[4] There is another reason why this instruction was erroneous. It 
is a flight to avoid arrest and trial on a charge of a crime that is évi- 
dence of the identity of the person charged with being the perpetra- 
tor, when that question is in doubt, and there was no évidence of any 
such flight in this case. The évidence was that John C. Trapp had 
moved his wife and five of his children to Roswell, and had gone 
there himself, leaving the remaining five of his children in the old 
home near Corona, bef ore he was arrested at Roswell for carrying the 
gun in the wagon; that he had thereafter returned to Corona to an- 
swer that charge on January 4, 1910 ; that at the time of the shooting 
he and his five sons were in the dug-out near Corona ; that immediate- 
ly after the afïray they were afraid of another attack by a mob, and 
the father and his two older sons went directly to Mr. Gatewood, Mr. 
Trapp's attorney in Roswell, told him what had happened and that 
j\Ialcolm wanted to give himself up; that the attorney immediate- 
ly telephoned the j aller or sheriff to come to his office; that the sherifï 
came, and Malcolm Trapp at once surrendered himself and was placed 
in jail. 

The conclusion of the whole matter is that there was fatal error in 
the trial of this case, and in the décision of the Suprême Court of 
New Mexico affirming the judgment. Let the judgment of the Su- 
prême Gouit and that of the trial court be reversed, and let the case 
be remanded, with instfvictions to garant a new trial. 
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UNITED STATES v. FER6TJS0N et al. 
(Circuit Court ot Appeals, Eighth Circuit. July 9, lÔ15i.) 

No. 4428. 
Indians iS=»13 — Commission to Five Civilized Tribes — Bneoluiknt— Corr- 

CLTJSIVENESS. 

Under Act April 26, 1906, c. 1876, 34 Stat. 137, providlng tliat for ail 
purposes the quantum of Indlan blood possessed by any member of tbe 
Five Civilized Tribes shall be determined by tbe rolls of citizens tliere- 
of approved by the Secretary of tbe Interior, Act June 21, 1906, c. 3504, 
34 Stat. 325, requiring the Secretary of the Interior, on completioa of 
the approved rolls, to prépare and print the same in a permanent record 
book, and Act May 27, 1908, c. 199, § 3, 85 Stat. 312, declaring that the 
rolls of citizenship of the Five Civilized Tribes approved by the Secre- 
tary of the Interior sha,ll be conclusive évidence as to the quantum ot 
, Indian blood of any enrolled citizen, the Seminole Boll of Indians by 
Blood, as prepared by law, is conclusive, and not subject to collatéral 
attack. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. £ 30; Dec. Dig. 
®=>13.] 

Appeal from the District Court of the United States for the East- 
em District of Oklahoma; Ralph E. Campbell, Judge. 

Action by the United States against Walter Ferguson and another. 
From a judgment of dismissal, the United States appeals. Affirmed. 

Archibald Bonds, Sp. Asst. U. S. Atty., of Claremore, Ôkl. (D. H. 
Linebaugh, U. S. Atty., and W. P. McGinnis, Sp. Asst. U. S. Atty., 
both of Muskogee, Ofel., on the brief), for the United States. 

Harry H. Rogers, of Tulsa, Okl. (N. A. Gibson, of Muskogee, Okl., 
on the brief), for appeUees. 

Before SANBORN and CARLAND, Circuit Judges. and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. This is an action commenced by appe- 
lant for the purpose of canceling certain conveyances purporting to 
convey lands which had theretofore been allotted to Suk-pi-e-chee, or 
Henehar Kochokney, deceased, a fuU-blood member of the Creek 
Tribe or Nation of Indians. The conveyancies were executed by 
Marche Yekcha, son and heir of Suk-pi-e-chee, subséquent to April 26, 
1906, and were not approved by the Secretary of the Interior or 
judge of the county court. It is claimed by appellant that Eliza, fhe 
mother of Marche Yekcha, was a fuU-blood Seminole Indian, and that 
therefore Marche Yekcha was a full-blood Indian, subject to the re- 
strictions against the aliénation of Indian lands. The land in con- 
troversy was duly selected by and patented to Henehar Kochokney, 
who died March 3, 1903. Marche Yekcha was enrolled as a half- 
blood opposite No. 1278 on the Seminole RoU of Indians by Blood. 

At the trial appellant offered to show by the testimony of three 
witnesses, to wit, Jacob Harrison, Concharty, and Gatcha Holatka, 
that the mother of Marche Yekcha was a full-blood Seminole Indian. 
The trial court ruled that the Seminole RoU of Indians by Blood was 
conclusive upon the question as to the quantum of Indian blood pos- 

â=3For other cases ses same topic A KBY-NUMBHIR in ail Key-Numbered Digeats * IndezM 
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sessed by Marche Yekcha, and that as the act of Congress of April 
26, 1906, contained no restrictions as to mixed-blood Indians, decided 
that the appellant could not maintain the action and dismissed the 
bill. It thus appears that the only question for décision is as to wheth- 
er the Roll of Seminole Indians by Blood as prepared by law is con- 
clusive against collatéral attack. As bearing upon the question we 
set forth the following excerpts from the législation of Congress. 
Section 22 of the Act of Congress of April 26, 1906 (34 Stat. 137, c. 
1876), provides : 

"That the adult heirs of any deceased Indian of elther of the Flve Olvillzed 
Tribes whose sélection has been made, or to whom a deed or patent has been 
issued for his or her share of the land of the tribe to whlch he or she belongs 
or belonged, may sell and convey the lands inherited from such décè- 
dent • * »" 

Section 19 of the same Act of Congress of April 26, 1906, provîdes : 

***** And for ail purposes the quantum of Indian blood possessed by 
any meniber of sald tribes shall be determined by the roUs of cltizens of sald 
tribes approved by the Secretary of the Interlor. • * • •• 

The Indian Appropriation Act of June 21, 1906 (34 Stat. 325, c, 

3504), among other things provides: 

"That the Secretary of the Interior shall, upon ccmpletlon of the approved 
roUs, hâve prepared and printed in a i>ennanent record book such roUs of ttie 
Five Civilized Tribes, and that one copy of such record book shall be deposit- 
ed in the office of the recorder In each. of the recording districts for public 
inspection. * • • •» 

The following is the record concerning Marche Yekcha in the Sem- 
inole Roll of Indians by Blood : 

"Seminole BoU, Indians by Blood. 

"No. 1278: Name, Yekcha, Marche; Age, 30; Sex, M; Blood, %> Tribal 
EnroUment: Year, 1897; Band, Echo Emarthoge; No. 1; Census Gard Na 

380." 

By section 3 of the Act of May 27, 1908 (35 Stat. 312, c. 199), Con- 
gress again declared its purpose of making the roUs conclusive évidence 
as foUows: 

"That the rolls of citizenship and of freedmen of the Flve Civilized Tribes 
approved by the Secretary of the Interior shall be conclusive évidence as ta 
the quantum of Indian blood of any enroUed dtlzen or freedman of sald 
tribes. * * *» 

This court, in Malone v. Alderdice, 212 Fed. 668, 129 C. C. A. 204, 
and in Nunn v. Hazelrigg, 216 Fed. 330, 132 C. C. A. 474, decided 
that: 

"The Commission to the Five Civilized Tribes, whlch made the enrollment 
of thelr citizens and freedmen, was a quasi judicial tribunal empowered to 
détermine who should be enroUed and what land should be allotted and in 
vvhat way It should be allotted to every citizen and freedman, and its adju- 
dication of thèse questions and of every Issue of law and f act that it was 
necessary for it to détermine in order to dedde tliese questions is conclusive 
and impervious to collatéral attack." 

The Circuit Court for the Eastern District of Oklahoma in the case 
of Bell V. Cook, 192 Fed. 597, decided the questifta in the same way. 
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To the same effect is Yarbrough v. Spaulding, 31 0kl. 806, 123 Pac. 
843; Lawless v. Raddis, 36 0kl. 616, 129 Pac. 711. 

It results that the ruling of the trial court in excluding évidence 
offered for the purpose of showing that the mother of Marche Yekcha 
was a full-blood was correct, and the judgment below is affirmed. 



DBLANO et al. v. PEIRCB. 

(Circuit Court of Appeals, Eighth Circuit. August 4, 1915. 
Eehearing Denied October 11, 1915.) 

No. 4197. 

1. Cabriebs ®=»320— Caeriage of Passengers — Actions — Evidence. 

In an action for injuries received by a passenger, évidence held suffi- 
cient to go to thé jury, ralsing an inference that tlie train was negligent- 
ly operated, so as to lurch and sway from side to side, causing it to col- 
lide with some object on tlie right of way. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dig. 
©=320; Négligence, Cent. Dlgl § 301.] 

2. Damages iS=»172 — Actions — Evidence. 

In a Personal injury action, it was not error to permit plaintifl to tes- 
tify that hls services were worth $2,000 as a farmer and a ranchman. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 490-492, 501; 
Dec. Dig. <S=>172.] 

3. Appeal and Erbob <g=>206 — Pbesentation of Grounds op Revibw in 

Court Below — Objection. 

In a Personal injury action, where counsel did not at the time object 
to the form of a question on the ground that it permltted plalntiÊE to 
combine Income received from his farm opérations with his Personal 
services, the matter cannot be raised on appeal. 

[Ed. Note.^ — ^For other cases, see Appeal and Error, Cent. Dig. §§ 1273, 
1283-1289 ; Dec. Dig. (g=>206.] 

4. WlTNESSES ®=5330 — EXAMINATION OBOSS-EXAMINATION. 

In an action by an injured passenger, where tbe engineer testified that 
the track was about perfect, so trains could run 80 or 90 miles an hour 
with safety, he may be cross-examined as to numerous derailments in 
that vicinity, to test his testimony conceming the roadbed. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1106-1108; 
Dec. Dig. <S=?330.] 

In Error to the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Action by Albert Peirce against Frédéric A. Delano and others, 
as receivers of the Wabash Railroad Company. There was a judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

John Lee Webster, of Omaha, Neb. (James L. Minnis, of St. Louis, 
Mo., on the brief), for plaintiffs in error. 

M. F. Harrington, of O'Neill, Neb. (Dunham & Aye, of Omaha, 
Neb., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

^sssll'or other ataaa aee uacaa top)c & KEY-NUMBBR in ail Key-Numbered Dleeets & Indexes 
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AMIDON, District Judge. This is a suit for personal injuries. 
Plaintiff below, Peirce, was a passenger on the Wabash Railroad in 
charge of the défendants as receivers, traveling from CentraHa to 
Moberly, Mo. He was riding on a Hmited passenger train, which 
was running at about 50 miles an hour. There was évidence that it 
swayed badly, owing to the condition of the track. It passed through 
the town of Rennick without stopping. At or abaut that point the win- 
dow opposite which the plaintiff was sitting was crushed in. Two other 
Windows on the same side of the car were destroyed, and*the f rame of 
one of them broken. Plaintiff's évidence tended to show that the en- 
tire Windows were knocked out. Af ter the accident the car was 
searched, and no missiles were found in it which could hâve caused the 
in jury. There was évidence tending to show that at the time of the 
accident the train was passing a freight train on the siding at Ren- 
nick. Plaintiff himself probably jumped into the aisle as the resuit of 
the shock, and received injuries which rendered him unconscious. The 
plaintiff recovered judgment, and défendants bring error. 

[1] The complaint charges that the train was negligently operated, 
so as to cause the car suddenly to lurch and sway violently from side 
to side, and that through the carelessness of the défendants the train 
collided with some object on défendants' right of way and under their 
control. 

At the close of the évidence défendants moved for a directed ver- 
dict, upon the ground that there was no substantial évidence tending 
to show that the accident was caused through any fault of theirs; 
that whether the accident was caused by a missile hurled by some mis- 
creant, or was caused by some object adjacent to the track upon which 
the train was running was a mère matter of conjecture. In support 
of this motion counsel cites a list of cases, of which Pennsvlvania Rail- 
road Co. V. McGaffrey, 149 Fed. 404, 79 C. C. A. 22< Thomas v. 
Pennsylvania & Reading R. R. Co., 148 Pa. 180, 23 Atl. 989, 15 L. 
R. A. 416, and Deagle v. N. Y. & New Haven R. R. Co., 217 Mass. 
23, 104 N. E. 493, are examples. There, however, the évidence show- 
ed that a missile was thrown into the car through a wiiidow. Such 
évidence points to the act of a miscreant rather than the négligence 
of the company. Hère no missile was found, and the injury to the 
car justified the inference that the accident was caused by some ob- 
ject on the right of way, or more probably by projecting scrap iron 
with which some of the cars of the freight train were loaded. To call 
such an inference a mère guess is only to apply a term of vitupération 
to an inference which counsel does not wish to hâve made. 

[2, 3] Plaintiff was permitted to testify as to the value of his serv- 
ices. He stated they were worth $2,000 a year. He was a farmer 
and ranchman. After plaintiff had rested his case, défendants moved 
to strike this évidence out. He now insists that the question permitted 
the witness to combine income derived from his farming opérations 
with his Personal services. We do not think the question was open 
to that objection, and, if it was, counsel should hâve called spécifie 
attention to that feature at the time, so that the question might hâve 
225 F.— 62 
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been f ramed in such a way as to confine the answer more clearly to the 
value of Personal services. 

[4] The engineer in charge of the passenger train had testified that 
the roadbed of the Wabash, between Centralia and Moberly, was 
about perfect, so that trains could run 80 or 90 miles an hour with 
safety. On cross-examination he was asked, over défendants' objec- 
tion, about numerous derailments that had occurred on the line. We 
think this was a proper test of bis testimony about the roadbed. Some 
of the questiohs were objectionable as to their form, but we do not 
think that defect is of sufficient importance to justify disturbing the 
verdict. 

The judgment is affirmed. 



ATOHISON, T. & S. F. EX. CO. v. BOAKD OF COM'RS OF DOUGLAS 
COUNTY, COLO., et al. 

(Circuit Court of Appeals, Eigbth Circuit September 7, 1915.) 

No. 4326. 

Taxation ®=608 — Levt and Assessment — Coreection. 

That the state board of equallzatlon bas \'lolated Ita duty in denylng 
tbe pétition of a railway eompany to review an assessment wlthout hear- 
ing does not entitle the carrier to relief in equity, in the absence of évi- 
dence of fraud, accident, or mistake, or of a showlng that it was prejudic- 
ed, and that the assessment ought to bave been correeted. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. §§ 1230-1241; 
Dec. Dig. ®=5«)S.] 

Appeal from the District Court of the United States for the District 
of Colorado; John A. Riner, Judge. 

Suit by the Atchison, Topeka & Santa Fé Railway Company against 
the Board of County Commissioners of the County of Douglas, Colo., 
and others, to restrain the collection of taxes. From a déniai of a 
temporary injunction, plaintifï appeals. Affirmed. 

Henry T. Rogers, of Denver, Colo., and S. T. Bledsoe, of Oklahoma 
City, 0kl. (Pierpont Fuller, of Denver, Colo., Gardiner Lathrop, of 
Chicago, 111., and Daniel B. ElHs, Lewis B. Johnson, and George A. 
H. Fraser, ail of Denver, Colo., on the brief), for appellant. 

A. L. Doud, of Denver, Colo. (J. M. Taylor, of Castle Rock, Colo., 
and A. J. Fowler, of Denver, Colo., on the brief) for appellees. 

N. H. Loomis, of Omaha, Neb., and C. C. Dorsey, of Denver, Colo., 
amici curise. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The railway eompany filed its bill in 
the trial court, claiming that the taxes levied upon it by the défendant 
county, for the year 1912, were void, and asking that their collection 
be restrained. Application was made for a temporary injunction. 
The case was heard before Judge Riner. He required the parties 

<Ë=:3For other cases see same topic & KBY-NUMBEB in aU Key-Numbered Dlgests & Indexes 
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to submit their évidence orally. The railway company produced its 
witnesses, who were examined and cross-examined. At the conclu- 
sion of plaintiff's case the trial court denied the application for a tem- 
porary injunction, and plaintiff appeals, The court stated its reason 
for its décision as follows: 

"In View of the principles of law that must be applled In the détermination 
of thls case, I do net think you (referring to the plaintiff) hâve made a case 
f(rr temporary relief. I do not recall a scintilla of évidence that tends to show 
fraud, accident, or mistake, or any other grounds for équitable jurisdlction. 
Now, so far as this county assessment is concemed, it seems to me that the 
assessment was as falr as any that has corne under my observation In any tax 
case that I can recall." 

The assessor was the only witness who testified upoo the matter 
of the assessment of lands and other property in the county, and his 
testimony stands before the court undisputed. 

Appellant urges two grounds of complaint: First. It claims that 
other railroad property was assessed at a much lower valuation tlian 
its property, and that other property in the county was likewise as- 
sessed at a lower valuation. For the purpose of having the asscbS- 
ment made by the state tax commission reviewed, it filed a pétition 
with the State board of equalization, which is vested with power to 
review such assessments, setting forth in gênerai terms the grounds 
of its complaint. The statute required the board of equalization to 
fix a time for the hearing of such pétition, and to notify the petitioner 
and give to it an opportunity to be heard and to produce évidence. 
The State board of equalization failed to do this, but when. the period 
within which such a review could be had was about to expire, it made an 
order denying the pétition of plaintiff, and other like pétitions, with- 
out any hearing. The order also approved the assessment. Second. 
It is claimed that the assessment of property for the purpose of taxa- 
tion is a quasi judicial act, and that in an action at law to recover 
back taxes paid under protest the assessment cannot be collaterally 
attacked. It is therefore argued under this head that the Colorado 
statute permitting a recovery of illégal taxes, does not apply. In sup- 
port of this Stanley v. Supervisors of Albany, 121 U. S. 535, 7 Sup. 
Ct. 1234, 30 L. Ed. 1000, and Western Union Telegraph Co. v. Mis- 
souri, 190 U. S. 412, 23 Sup. Ct. 730, 47 L. Ed. 1116, are cited. 

As to the first ground of complaint, we think the action of the state 
board of equalization was a clear violation of its duty, and of the 
rights of the railway company. That, however, is not enough to en- 
title the railway company to relief in a court of equity. It must show 
that it was prejudiced ; in other words, it must show that the assess- 
ment was unfair, and ought to bave been corrected by the state board 
of equalization. This it attempted to do before Judge Riner. It 
produced the évidence before him which the board of equalization 
ought to hâve heard. He considered it, and found that there was no 
just cause of complaint against the assessment. The évidence amply 
warranted his conclusion. Certainly there was very substantial évi- 
dence to support his décision. That being the case, we ought not to 
disturb his order. 

As to the second ground, the cases referred to arose where there 
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was no statute giving the right to recover taxes for erroneous assess- 
ments. The statute of Colorado in express terms gives that right, so 
the authorities cited are not controUing in this case. 

Finally this case is clearly ruled by our opinion in Union Pacific 
Railway Co. v. Commissioners of Weld County, 217 Fed. 540, 133 C. 
C. A. 392, and 222 Fed. 651, — C. C. A. — . 

The order is therefore affirmed. 



ESTES V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Jvine 23, 1915.) 

No. 4360. 

1. Indictment and Information <®=5l25 — Duplicitt — Introducing Liquor 

INTO InDIAN COUNTBY. 

Wtiere an Indictment chargea that défendant liitroduced spirltuous 
liquors "into the Indian couutrj', to wit, the Rosebud Indian réservation, 
into and upon a certain allotment of one Maggie Bordeaux," etc., such 
Indictment was not bad for duplicity, as charging the introduction into the 
Indian réservation, as well as the Indian allotment 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. ®=»125. 

Introducing intoxicating liquors into Indian country, see note to Jopliu 
Mercantile Co. v. United States, 131 C. C. A. 171.] 

2. Indians <S==>38 — Introducing Liquors into Indian Country — Indict- 

ment — SuFFiciBNCY — "Allotment." 

Where an indictment charged défendant with Introducing spirituous 
liquor "into and upon a certain allotment" of an Indian, such indictment, 
although there was no allégation that the title to tlie land was held in 
trust by the government, stated facts constituting a public offense, sinee 
the word "allotment" is the term ordinarily and commonly used to de- 
scribe land held by Indians after allotment, and before the issuance of 
the patent in fee that deprives the land of its character as Indian 
country. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 22, G4, 66 ; Dec. 
Dig. <g=38. 

For other définitions, see Words and Phrases, Second Séries, Allotment.] 

1 Oriminal IjAW <S=>304 — Evidence — Judicial Notice — President's Signa- 
ture ON Indian Patent. 
In a prosecution for introducing intoxicating liquors Into Indian coun- 
' try, the admission in évidence of the trust patent to the Indian allotment 
involved, without other proof than the patent itself, was proper, since the 
court will take judicial notice of the signature of the Président of the 
United States. 

., [Ed. Note.^For other cases, see Criminal Law, Cent. Dig. §§ TOO-717, 
2951 Va ; Dec. Dig. <S=>304.] 

In Error to the District Court of the United States for the District 
of South Daliota; James D. EHiott, Judge. 

Ed Estes was convicted of introducing spirituous liquors into Indian 
country, and he brings error. Affirmed. 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbereil Digests & Indexes 
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J. G. Bartine and C. W. Bartine, both of Oacoma, S. D., for plain- 
tifï in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D., and E. W, 
Fiske and George Philip, Asst. U. S. Attys., both of Sioux Falls, S. D. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

PER CURIAM. The indictment in this case charged the défendant 
with introducing spirituous liquors into the Indian country, to wit, 
the Rosebud Indian réservation, into and upon a certain allotment of 
one Maggie Bordeaux, an Indian of the Sioux Nation and Rosebud 
Tribe or band of Indians, which said allotment was and is described 
as follows, to wit: The northwest quarter (N. W. 14) of section twen- 
ty-six (26), township forty-two (42) north, of range twenty-nine (29) 
west of the sixth principal meridian, in Mellette county, state of South 
Dakota. 

[1 1 It was objected by demurrer that the indictment was bad for 
duplicity, in that it charged the introduction of the liquor into the 
Indian réservation as well as the Indian allotment. This objection is 
hypercritical. It is well known that allotments exist within Indian 
réservations, and a person of common understanding, on reading the 
indictment, would understand that the charge was narrowed to the 
allotment. 

[2] It was further objected that the indictment did not state facts 
constituting a public offense, in that there was no allégation that the title 
to the land was held in trust by the govemment. The word "allotment" 
is the term ordinarily and commonly used to describe land held by 
Indians after allotment and before the issuance of the patent in fee. 
So understood, the statute which provides that the title to such allot- 
ment shall be held in trust by the government need not be pleaded. 

[3] It is urged that the trial court erred in admitting in évidence the 
trust patent without other proof than the patent itself. This was not 
error. The court would take judicial notice of the signature of the 
Président of the United States. Wharton on Evidence, § 317; Un- 
•derhill on Evidence, 514; 3 Rice, Criminal Evidence, pp. 13, 14. 

There is no nierit in any of the errors assigned. 

Judgment affirmed. 



CHADBOUENE et al. v. EQUITABLE TRUST CO. OF NEW YORK et al. 
(Circuit Court of Appeals, Eighth Circuit. September 7, 1915.) 

No. 4271. 

Eeceivees <S=158— Allowance of Attornet's Fées — Fund. 

The allowed claim of a firin of attorneys, who had rendered service to 
a railroad more than six months prier to the appointment of its recelvers. 
while not entitled to a préférence over the claims of bondholders, wa-^ 
entitled to payment out of any funds In the hands of the recelvers not 
subject to the lien of the mortgage seeurlng such bondholders. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. §§ 301-306 ; Dec. 
Dig. (®==158.] 

^SsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of tlie United States for the East- 
em District of Missouri; Elmer B. Adams, Judge. 

Action by Thomas L,. Chadbourne, Jr., and others, against the Eq- 
uitable Trust Company of New York and others. Order denying mo- 
tion to grant plaintifïs' allowed claim a préférence denied, and plain- 
tiffs appeal. Modified and affirmed. 

F. N. Judson, of St. Louis, Mo., and A. J. Shores, of New York 
City (Judson, Green & Henry, of St. Louis, Mo., on the brief), for 
appellants. 

Wells H. Blodgett, of St. Louis, Mo., for appellee Wabash R. Co. 

B. Schnurmacher, of St. Louis, Mo. (Théodore Rassieur, of St. 
Louis, Mo., and Murray, Prentice & Howland, Pierce & Gréer, George 
Wellwood Murray, and Lawrence Gréer, ail of New York City, on 
the brief), for appellee Equitable Trust Co. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. Appellants are a firm of lawyers who 
rendered services for the Wabash Railroad Company more than six 
months prior to the appointment of receivers of that company. They 
filed a pétition in the lower court to hâve their claim for fées estab- 
Hshed, allowed, and ordered paid. The court allowed the claim at 
$65,000, but on a motion to gréint it a préférence the same as claims 
of laborers and other employés, the application was denied, the court 
"beJng of the opinion that saiddaim is not of a character entitling it 
to any priority in the matter of payment over the claims of the bond- 
holders represented by the complainant, the Equitable Trust Company." 
It was ordered "that the prayer of the petitioners that their said claim 
be paid out of the funds in the hands of the receivers be and the 
same is hereby denied." It is claimed by petitioners that there is a 
fund of some $4,000,000 in the hands of the receivers which is not 
subject to the lien of the mortgage represented by the Equitable Trust 
Company; that this fund accrued from eamings due to the company 
at the time the receivers were appointed, for services previously ren- 
dered, but which had not at the time been collected. The appellants 
insist that the order in the language in which it was framed really 
amounts to a déniai of their claim after establishing it, because it dé- 
nies their right to be paid "out of funds in the hands of the receivers." 
At the argument counsel stated that petitioners would be satisfied with 
an order directing the payment of the claim out of any funds in the 
hands of the receivers not subject to the lien of the mortgage repre- 
sented by the Equitable Trust Company. We think they are entitled 
to such a modification of the order. We do not express any opinion, 
however, as to their right to payment out of the $4,000,000 fund above 
referred to. That question was not passed upon by the trial court. 

The order will be that the order appealed from be modified, so as 
to provide for the payment in due course of administration of peti- 
tioners' claim out of any funds in the hands of receivers not subject 
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to the lien of the mortgage to the Equitable Trust Company, the trial 
court to pass upon the rights of ail parties to any such f und ; and, as 
so modified, the order is 
Affirmed. 



CADILLAC MOTOR OAB CO. et al. t. ATJSTIN. 

(Circuit Court of Appeals, Sixtli Circuit June 30, 1915.) 
No. 2766. 

1. Patents <®=>165 — Consteuctton of Claims. 

An élément which expressly characterizes and limits one claim of a 
patent, and by whicli alone it substantially differs from anotlier claim, 
will not be read into tlie latter, wben not necessary to make It oper- 
ative. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
®=»165.] 

2. Patents ®=5328 — Validitï and Infbingement— Change-Speed Geaeing. 

The Austin patent, No. 1,09'1,618, for cliange-speed gearing for auto- 
mobiles, was not anticipated, and discloses invention, the device being the 
first practically operative two-speed axle drive gearing; also held in- 
fringed as to claims 9 to 12, inclusive. 

3. Patents <S=»26 — Invention— Navy Combination of Old Eléments. 

If the sélection of éléments ffom existing machines into a complète 
combination has, for the first time, produced from a practical and com- 
mercial aspect, a new resuit, invention, may well be predicated thereon. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 2T-30 ; Dec. Dig. 

is=»2e. 

PatentablUty of combinations of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 O. 0. A. 123.] 

4. Patents ®=>168 — Constbtjction of Claims— Amendment of Application. 

That the claims of a patent as granted were introduced by a volun- 
tary amendment, and are broader than those in the original application, 
does not deprive the patentée of the right to hâve them construed as 
broadly as their language miplies, nor of the right to hold as an in- 
fringer one wbo, wlth knowledge of the original claims, built a structure 
which avolded them, but which is within the broader claims. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 243%, 244 ; Dec. 
Dig. <S=»168.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by Walter S. Austin against the Cadillac Motor Car 
Company and others. Decree for complainant, and défendants appeal. 
Afïirmed. 

Infringement suit by Austin against the Cadillac Company, hased upon 
claims 9, 10, 11, and 12, of patent No. 1,091,618 for "change-speed gearing," 
issued to Austin March 31, 1914, on application filed August 12, 1913, in re- 
newal of application filed Pebruary 16, 1911. From the usual interlocutory de- 
cree for injunctioH and accouuting, the Cadillac Company appeals. 

The spécification classifles the invention as relating to change-speed gear- 
ing, "especlally adapted to automobiles." In the common form of thls ma- 
chine, the engine crank shaft running longitudinally of the car, is clutch-con- 
nected to a propeller shaft, extending back in the same axial Une into bevel- 
gear engagement with the rear axle, which is thus driven, and which drives 

^=>For other cases see same topic & KEY-NUMBER lu ail Ke/-Numbered Digests & Indexes 
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the car. In the slmplest form of clutch connection between englne shaft and 
propeller shaft, the two must always revolve at the same speed. In transmit- 
ting the powér from the propeller shaft to tlie axle through the bevel gearing, 
it is obvious that the relative speeds of di'iving shaft and driven axle can be 
determined by adopting any deslred ratio between the number of teeth on tlie 
drlving sliaft-carrled pinlon as compared with the number on the driven axle- 
carried gear. To llliistrate: It may be assumed that, for ordinai-y speed on 
average roads, tlie beat ratio is 3 to 1 — ^that Is, three tiines as maiiy teeth uijon 
the axle gear as upon tlie shaft plnion — and it will foUow that for each shaft rév- 
olution the wheels will make one-third of a révolution. It is elear that no sucli 
permanent or flxed relation, "direct drive," between engine speed and axle speed 
wUl meet the varying conditions of service ; and so it bas been common to inter- 
nipt the propeller shaft by interposing between Its front and rear severed por- 
tions sélective transmission devices, whereby the relation between the speeds of 
engine and of propeller shaft may be varied. A short parallel countershaft, car- 
rying gears of différent sizes, corresponding geai's upon the propeller shaft, 
and means for sliding some of thèse gears longitudinall.v, or, perliaps for us- 
ing uone of thein and clutching the two parts of the shaft directly to each 
other, enable the operator to sélect the ratio which he prefers ; and if, for ex- 
ample, he sélects a ratio of 4 to 1 in his transmission, and has a ratio of 3 to 
1 in hIs direct drive, he will hâve an effective final ratio of 12 to 1, as between 
his engine and his driven axle, resulting in the so-caJled "low speed." It is 
obvious, too, that this indirect method of transmission, by breaking the con- 
tlnuity of the propeller shaft and interposing gearing, is less désirable than 
If the drlving power cornes directly from engine to axle, and so it Is eommonly 
understood that the direct drive or the "high speed" is to be preferred wherev- 
er conditions permit. It was Austin's idea to increase the flexibility of this di- 
rect drive by providing alternative gear pairs between shaft and axle and by pro- 
vidlng sélective niechanism, whereby the driver can cause one of two drlving 
pinions on his shaft to drive elther one of two beveled gears upon the axle, 
whereby, for example, the driver may shift the connection from one to the other 
and change the gear ratio from S to 1 to 2 to 1, so causing a compilete révolution 
of the wheels to each two révolutions of the engine shaft, and Increasing tlie 
speed of the car 50 per cent without changing tlie si)eed of the engine. The 
very considérable practical advantages of this resuit are conceded, althoiigli 
there are dlsadvantages, and the ultlmate balance will net necessarlly and 
always be favorable. Such favorable net resuit, whlch will mal^e the idea 
practically worth whlle, was to be attained only by exercisiug either a high de- 
gree of skiJl or a considérable amount of Invention, as the two may be ciassi- 
fled, in minimizing the bad and emphasizing the good among the attendant 
conditions. 

What Austin dld was to provide, at the rear end of his" propeller shaft, a 
small bevel pinlon flxed thereon and to carry just forward thereof another and 
larger bevel plnion flxed to a sleeve surrounding the driving shaft. In front of 
this sleeve the shaft carried a longltudinally sliding clutch, splined upon aud 
always revolving with tlie shaft, but capable of being engaged with or disen- 
gaged from the pinion-carrying sleeve. It resulted that while the smaller 
plnion would always revolve with the shaft, the larger one would or would 
not, according as it was clutched thereto or unclutchedtherefrom. Thèse two 
pinions were always in mesh with the corresponding bevel gears on the dif- 
ferentlal housing (thus ultimately revolving the axle), the forward pinion aud 
the outside gear havlng the high, or 2 to 1, ratio, and the rear pinion and the 
inside gear havîng the low, or 3 to 1, ratio. Since It Is clear that both gear 
pairs could not be clutched to and fast upon shaft and axle, respectively, at the 
same time without strlpping some of the gears, and since when Austin's clutch 
pinion was fast to the shaft, both pinions thereon must revolve, he made the 
inner or low-speed gear loose upon the axle, and provided a clutch sliding 
longitudinally on the axle and always revolving therewith, but engaging 
the inner gear to the axle only when desired. He then connected liis 
clutch on the shaft and bis clutch on the axle by toggle lèvera so that 
they automatically acted together, and when one was thrown In, the oth- 
ar was thereby nefïessai'ily thro^vn out. It followed that if the fcTrward pinion 
on the shaft was made fast thereto, it would drive the outer gear and so drive 



CABILLAC MOTOR CAK CO. V. AUSTIN 985 

the asle, but whlle the rear plnion would also drive the Inner gear, the latter 
would be free from the axle and would run idle thereon. If the forward pin- 
ion was unclutched from the shaft, the inner gear would be driven by the rear 
pinion, and the inner gear being then fast to the axle, it would cause the 
outer gear also to revolve, thls, in tum, would drive the forward pinion, and 
the latter. being free from the shaft, would run idle thereon. It therefore re- 
snlted that, of the four gear members, three were always fast and one always 
idle. 

The defendant's device employs the same two gear pairs ; that Is, two driv- 
ing pinions on a propeller shaft, and two driven gears upon the axle. The 
four gear members hâve the same relative form, slze, mounting, and arrange- 
ment as in Austin's, in ail particulars except one ; the smaller and rear (being 
the low-sjieed) driving pinion, Instead of being fixed on the propeller shaft, is 
carried upon a sleeve concentrie therewith, and which may be clutched there- 
to, and the other member of the pair, the inner or low-speed driven gear, is 
fixed to the axle instead of being clutch-connected thereto. In other words, the 
high-speed gear pair is wholly the same In both machines and the low-speed 
gear pair is the same, excepting that the capacity of being detached from it.s 
Khaft is transposed from one member to the other. Of the four gear mem- 
bers, three are always fast and active, one always loose and idle. 

The case présents the questions whether the claims in suit can properly be 
HO read as to cover defendant's device, and, If so, whether they are valid. Claim 
10 may fairly be considered typical of the group saeâ upon, and it reads as 
foUows: "In a change-speed gearlng for automobiles, the combination of the 
axle, differential gearing, and a suitable housing, an outer driven beveled gear 
seoured to said housing and an inner driven beveled gear nested with the outer 
beveled gear, either one or the other of whleh is adapted to be connected to 
drive the differential gearing structure to operate the said axle, a propeller 
shaft, a bearing for the Inner end thereof, an inner pinion thereon adapted to 
mesh with the inner driven beveled gear, and • an outer pinion concentrie there- 
with adapted to mesh with the outer beveled gear, the outer gear and pinion 
l/cing of higher ratio than the inner gear and pinion, and means for coupling 
either the outer beveled gear and pinion, or the inner beveled gear and pinion 
to said propeller shaft to drive the said axle, co-operating for the purpose 
specifled." 

F. P. Fish, of Boston, Mass., for appellants. 

F. L. Chappell, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. Défendant insists that whatever invention Austin made extended 
only to the relative arrangement of his clutched and iîxed gear mem- 
bers, and hence that his patent must be confined to a device carrying 
one clutched driving pinion and one clutched driven gear, with con- 
nections whereby the two clutches hâve an in and out automatic ac- 
tion. We cannot so interpret claim 10. Its language is not incapable 
of such a limitation, when it is read in connection with the spécifica- 
tion ; but when we compare the varions claims, including those not 
in suit, we fînd that this particular clutch construction and arrange- 
ment are expressly specified in, and seem to be the dominant thought 
of , another group of claims, while not mentioned in the group of claims 
in suit. This comparison clearly shows that the latter were intended 
to be distinguished and characterized by the provision that the outer 
gear and pinion were of higher ratio than the inner gear and pinion. 
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It follows that, under the familiar rule which we hâve several times 
followed and applied fScaife v. Falls City Co., 209 Fed. 210, 214, 126 
C. C. A. 304; National Co. v. Mark, 216 Fed. 507, 521, 133 C. C. A. 
13), we will not read into one claim éléments which expressly char- 
acterize another, by which alone the two substantially differ and 
which are not necessary to make the former operative; and that if 
Austin's only real invention resided in his peculiar clutch mechanism, 
claim 10 would bevoid, because broader than the invention. 

2. If the words of daim 10 are given quite ordinary and normal 
meanings, the claim clearly reads upon defendant's device, which has ail 
the parts named, and in their specified, mutual relationship. Its slid- 
ing clutch, engaging one or the other of the pinions and so driving 
one or the other of the fixed gears, fuUy responds to the phrase — 

"means for coupling elther the outer beveled gear and pirtion or the inner 
beveled gear and plnion to the said propeller shaft to drive the said axle." 

Aside from the contention that the spécial clutch arrangement should 
be read in, only two questions of failure to respond to the terms of 
the claim are raised. One is whether the defendant's inner driven 
beveled gear is "nested" with the outer beveled gear. This word "nest- 
ed" is not of very précise meaning. In Austin, the outer surface of 
the inner gear ring rests, in part, against the inner surface of the 
outer ring ; in the Cadillac, both rings are supported upon and carried 
by the same back f rame, though the two are not in actual contact ; but 
in each case, looked at from the face side, there is no appréciable an- 
nular space between the two gears, and the face plane of the inner 
gear projects beyond the outer just about half of the thickness of 
the ring. From the face side, the différence between the two devices 
is not noticeable ; and the word "nested" is not inapt to describe the 
relations between the two gears and their respective supports, as f ound 
in the Cadillac structure. The other suggestion is that in the Cadillac, 
the inner driving pinion is not "on" the shaft ("an inner pinion there- 
on") because it is not intégral with the shaft, as in Austin, or car- 
ried solely thereby. It surrounds the shaft, revolves with or upon the 
shaft, and would be carried thereby and would operate if it had no 
other support, but through its surrounding outer pinion and frame 
bearings external thereto, it would be kept in place if the shaft werç 
removed. We find no reason for giving to "thereon" so limited a 
meaning as defendant's contention requires, and we must think that the 
mechanism of the claim is used by défendant. 

[2] 3. Thèse considérations lead us to conclude that the vital ques- 
tion is whether, construing the claim as we do and considering what 
others had already done, there was invention in the combination claim- 
ed. In deciding this question, one fact stands out as important, and, 
we think, controlling. This fact is that, although it was com.mon me- 
chanical knowledge that with constant speed in a driving shaft, the 
speed of a right-angled driven shaft could be changed by providing 
two pairs of driving pinions and driven gears and clutching one or 
the other pair to the shaft, and although certain advantages to be de- 
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rived from employing this principle upon an automobile were very 
apparent, and although numerous skilled engineers and inventors had 
tried for many years to accomplish this resuit in a commercially use- 
f ul way, Austin vvas the first man who practically succeeded and who 
built a marketable automobile with a two-speed axle.^ The strongest 
évidence of the lack of any prior practically operative device and of 
Austin's success is furnished by the defendant's conduct. There are, 
in the record, a number of earlier patents illustrating various con- 
ceptions of an automobile axle having two or more speeds; there is 
no affirmative évidence that any of them ever came upon the market. 
The Cadillac Company had long been among the leaders in the indus- 
try ; its skilled engineers, who testified as witnesses in this case, doubt- 
ïess thoroughly knevv the practical art and its history the world over, 
and their admission that Austin's two-speed axle was the first one they 
had ever seen practical enough to impress them favorably, and their 
failure to say they ever heard of any other on the market, are évidence 
enough that there was no such predecessor. Of course, if any one 
of thèse earlier patents disclosed Austin's complète combination, it 
would be of little or no importance that they never came into use ; but 
the rule is quite différent when the issue is whether modifications and 
rearrangements amount to invention. 

Some apparent instances of earlier adoption of this idea in practice 
turn out to be exceptions that emphasize Austin's real priority. De- 
fendant's chief engineer testifies that two or three "two-speed axles" 
built into automobiles had been demonstrated to him by other inventors 
in ah effort to interest him and his company, and that he had been 
taken to ride in automobiles 'so equipped ; and while his testinjony 
implies that they worked well enough, neither he nor his company was 
attracted by thèse devices, or paid any further attention to them, and 
the devices dropped out of sight. On the contrary, after the Cadillac 
Company had thus "turned down" such devices and had considered 
and discarded various designs and plans for a two-speed axle, and 
after Austin had kept one or more of his in use for a year or so, he 
exhibited it at the Chicago show, in January, 1913. Defendant's chief 
engineer saw it there, was attracted by it, and at once procured Austin 
to ship him an axle for trial. This was built into a Cadillac car and 
used for a time. The company negotiated with Austin for the right 
to use his invention, but apparently became satisfied both that his royalty 
demanda were exorbitant, and that he would not, upon his pending ap- 
plication, secure a patent broad enough to be of very much value. It 
thereupon returned his axle and declined further to consider a con- 
tract with him. However, it immediately modified some theretofore 
discarded two-speed axle designs so as to put the device in the form 
which we hâve described as "defendant's device," put this upon ail its 
cars for the annual sèason then beginning, and extensively advertised 
its two-speed axle as the greatest advance in the automobile art made 
by any manufacturer in any country. Indeed, it exploited an inter- 

1 Austin is hlmself an automobile manufacturer, and tiis machines, con- 
taining the invention, hâve been made and sold, though la limlted number. 
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national award made to it as depending partly upon this grounJ.* 
It may not be clear that, as compared with the prior art, Austin made 
any new invention, but it is quite clear that, as compared with the 
prior art plus Austin, defendant's engineers did not; and it follows 
that their advertising claims go far toward crediting Austin with an 
epoch-making invention. This kind of advertising does not demon- 
strate anything; but unless the défendant was acting in bad faith — • 
which should not be presumed — it shows that defendant's présent in- 
sistence on the trifling character of what Austin did is an afterthought. 
In such a. situation, the courts must be very reluctant to say that the 
step in advance taken by the patentée was only mechanical skill. 

The French patent to the Minerve Company, dated in 1904, présents, 
perhaps, the closest approximation to the Cadillac structure. Indeed, 
défendant insists that the Minerve device is the prototype of defend- 
ant's ; and it would go without saying that if in fact défendant has 
followed the Minerve disclosure with only those changes and adjust- 
ments obvious to the skilled automobile mechanic, or if the same con- 
struction of claim 10 of the Austin patent necessary to make it read 
upon the Cadillac will aiso cause it to read upon the Minerve, the 
claim is not valid. A careful study of this French patent so becomes 
necessary. It had a four-speed axle, and was intended to provide, 
by this mechanism alone, ail the necessary variety of speeds. At the 
rear end of its propeller shaft, it carried four concentric sleeves, each 
of which, at its rear end, carried a beveled gear constituting a drivirig 
pinion. The pinion gear faces were approximately in the same vertical 
plane, whereby it resulted that each of the three outer pinion gears 
was dished partly or wholly around the next within. A so-called 
sleeve upon the axle carried fixed thereon four-beveled gears. Each 
was carried upon an independent dise, spider, or other frame, and 
thèse were spaced well apart along the sleeve. Each gear meshed 
with the corresponding sleeve-carried pinion. A sliding clutch on the 
shaft fastened thereto any one of the four pinion sleeves, leaving the 
other three to be driven idle. The gears on the axle sleeve were of 
substantially the same diameter. From this construction, it followed 
that the outside gear pair had the highest ratio, resulting in high speed 
in the axle, while the innermost pair resulted in low speed. The draw- 
ing indicates that the ratios, commencing at the inside, were approxi- 
mately, 4 to 1, 2 to 1, P/^ to 1 and II/5 toi 1. We hâve already stated 
the reasons why it is to be presumed that this Minerve device never 
came into use. In addition, it is pointed out that a ratio as low as 12 
to 1 is necessary to meet common conditions, and that, if the Minerve 
was built so as to give that ratio, and with the smallest practicable 
driving pinion, the driven gear must hâve such a radius that the gear 

2 "Publie attention is focusing upon one car, and especially upon a prin- 
ciple in that car wlilch distlnguishes it froni other cars. This car is, as you 
will sunnise, the Cadillac; and the principle is its two-speed direct drive 
axle. Partly because of that principle, the Cadillac rides differently, and, 
it is said more luxuriously than most other cars. • * • The qualities 
which won the Dewar Trophy * * * are peculiar in the Cadillac. They 
flow out of Cadillac standardlzation, Cadillac methods, Cadillac ideals, and 
the Cadillac two-speed direct drive axle." 
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case would drag on the ground. Other defects are pointed out, which, 
it is said, would prevent practical and successful use; but it is not 
clear just how far such defects may be due to an imper fect drawing ' 
or might be remedied by fairly skillful construction. 

Défendant says if we throw away either the outer two or the inner 
two of the Minerve gear pairs, we hâve the Cadillac construction. This 
is, superficially and broadly, true ; but more exact comparison shows 
three éléments specified in the combination of Austin's claim 10 and 
found in defendant's structure, which are not in the Minerve. Thèse 
are : (1) In Austin and in the Cadillac, the outer driven gear is seated 
directly on the difïerential housing. This gives a broad and rigid sup- 
port, and it is carried into the claim by the words "secured to said 
housing." In Minerve, the gear nearest the part which may be the 
housing it at a considérable distance away, and there is no direct 
connection. The axle sleeve on which the gear frame is centrally 
mounted does by its révolution ultimately drive the axle and the dif- 
ferential gears; but the patent does not indicate how this is done, 
nor indeed is it clear that the drawing shows any revolving difïerential 
housing. The gear is thus unsupported for the greater part of its 
diameter, and more free to vibrate. We cannot be sure that it is "se- 
cured to the diiïerential housing" within Austin's contemplation. (2J 
In Austin and in the Cadillac, the inner driven gear is "nested" in the 
outer. Even in the rather narrow sensé that the inner gear ring is 
partly withdrawn inside of the plane of the face of the outer ring, 
and that the outer furnishes a rigidity of support to the inner, either 
by rather direct contact, -as in Austin, or because the supporting frame 
of one merges into that of the other, as in the Cadillac ; in no such sensé 
are the Minerve gears "nested." They lie in wholly independent planes,, 
and neither as to 1 and 2 or 3 and 4 does the outer furnish any sup- 
port to the inner. Their only connection is through their common 
axis. (3) In Austin, as in the Cadillac, the rear end of the continuons 
propeller shaft rests in a bearing carried by the rear axle structure, 
thus tending to maintain the perfect respective positioning of the driv- 
ing pinions and driven gears. This is made an élément of the claim 
by the words "a bearing for the inner end" of the shaft. In Minerve, 
the outer pinion sleeve is carried in a fixed bearing, each sleeve closely 
surrounds and supports the one next within it, and when the shaft 
and inner sleeve are not clutched together, the shaft finds its bearing 
therein. The différences between carrying the shaft end in this com 
plex structure, with four bearing surfaces between it and the frame, 
and carrying it directly in the frame are obvious and may be important-. 

It is not necessary to décide just how closely Austin should be 
limited to his form of each one of thèse three éléments. It is enough 
to say that, as to each, he départs from Minerve to some extent, and 
that, to the full extent of his departure, the Cadillac does the sam-e, 
both as to each of thèse three and as to the combination of the three 
with each other, and as to the combination of the three with ail the 

* For example, the clutch shown in the drawing could not be passed from 
one sleeve to the next without engaging both at once. This at least indicate» 
that the drawing was not made from a working device. 
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other named éléments of the claim. This complète construction was 
taken from Austin, and it is not, in its entirety, to be found elsewhere. 

In addition to thèse différences between Minerve and Austin, the two 
were intended for use in différent environments. Austin used his pat- 
ented invention in connection with the ordinary gear box, whereby 
two speeds upon the axle became sufficient, and he became indepen- 
dent of any attempt to get his lov/ speed at the axle; the Minerve 
undertook to dispense with the ordinary gear box and provide at the 
axle ail necessary transmissions, and thereby met new problems, per- 
haps practically insuperable. It is true that the gear box transmission 
is not an élément of claim 10, and cannot be read in ; but nevertheless, 
in deciding whether Austin invented anything over the Minerve builder, 
it is quite appropriate to observe that the two were working und^r 
différent surroundings and upon différent operative théories. 

Upon the whole, we are well convinced that Austin's successful 
machine, as specified in claim 10, involved invention, as compared with 
the Minerve — probably impractical — construction. 

[3] It is true that each one of thèse missing éléments can be found 
in some one of the prior patents ; but this is not enough to négative 
invention. If the sélection of éléments from existing machines into a 
complète combination has, for the first time, produced, from a prac- 
tical and commercial aspect, a new resuit, invention may well be pred- 
icated thereon; and if producing more of a woven fabric within a 
stated time was a "new resuit" within the meaning of this familiar rule 
(Loom Co. V. Higgins, 105 U. iS. 580, 26 L. Ed. 1177), so must be the 
additional mileage per gallon of gasoline, the saving of wear and the 
additional ease of riding, ail of which the Cadillac Company so strongly 
attributed to the two-speed axle. 

We hâve said that claim 10 is characterized and distinguished from 
the other claims by the provision that the high-speed gear pair should 
be on the outside; and we are referred to patents (like Smith, No. 
933,864, November 7, 1911) which are said to anticipate, excepting 
that they hâve thë high-speed gear inside ; and it is argued that there 
can be no invention in the mère reversai of the position between high • 
and low, because this is ail â matter of designing and proportioning 
the respective number of teeth in the pinion and gear. It is shown 
that upon prior structures of this gênerai class, some had the high- 
speed pair outside and some inside, and we cannot doubt that the trans- 
position of thèse pairs would, prima facie, seem to be within the 
expected skill of the gear designer ; but questions of invention cannot 
be decided on such prima facie rules. The automobile probably pré- 
sents, as neyer bef ore, the problem of adapting rather délicate mechan- 
ism and adjustments to the hardest kind of hard usage. Under such 
conditions, theoretical judgment in advance of practice is not con- 
vincing, and there is less room than in some other fields for safely 
assuming that a particular change in structure involves no invention. 
Certain it is that in an automobile structure of this type, and which 
carried the outer driving gear fixed upon a differential housing, and 
the inner "nested" therein, no one had put the higher gear pair outside. 
In the two or three instances which more or less respond to this de- 
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scription, the high had been on the inside. The very fact that there 
are distinct and great advantages in having the high on the outside 
— a fact not only apparent when it is pointed out, but confessed by 
défendant, which adopted this form in préférence to the other — and 
that several successive inventors failed to notice it and adhered to the 
other form, tends to show that the substitution was not obvious. That 
there were likely to be such difficulties about the substitution as to 
cause mechanics to think it was impracticable in an automobile is li- 
lustrated by what defendant's experts hâve done. From the basis of 
their commercial device, they hâve made a drawing showing the low 
speed outside, to demonstrate how simple the transposition is, yet they 
hâve been compelled to reduce the diameter of their inner gear so 
considerably as materially to affect the mechanical problems involved, 
and the inner pinion cannot be inserted or removed by sliding f orward 
along the shaft. They hâve also, for the same purpose, designed a 
transposition of high and low as applied to the Dewald French patent 
of 1905, but in the end, they hâve a high ratio of about 1 to 1, and 
a low of about ly^ to 1, a resuit hardly worth the trouble, because 
the low is higher than the highest high used outside of a racing car. 
True, this lack of much différence between the two ratios results 
from a faithful transposition of what Dewald shows, and to get the 
necessary practical ratios would require reorganizing his structure; 
but this confirms the impression that it never proved worth building. 
Questions of size, weight, accessibility, lubrication, suitability for very 
high-speed révolution, etc., complicate what, in other situations, might 
be simple. After a considérable period of discussion with Austin, 
and experimenting with his device, defendant's engineers seemed to 
be impressed with this feature — high speed outside — as its chief merit. 
Other more or less similar devices with low speed outside were open 
to défendant; one such patent it owned, and yet it adopted and per- 
sisted in using Austin's précise form of combination, so far as con- 
cerns this feature. Under such circumstances, it cannot safely be 
said that the transposition of the gear ratios, with ail the changes 
which were involved and which foUowed, was a thing which, in its 
combined conception and exécution, involved nothing but skill. We 
think this conclusion more consonant than the other would be with 
the view of invention taken by the Suprême Court in (e. g.) Expanded 
Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034, and 
Diamond Co. v. Consolidated Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 
L. Ed. 527, and by this court in (e. g.) Schiebel Co. v. Clark, 217 
Fed. 760, 133 C. C. A. 490, and Davis v. New Departure Co., 217 
Fed. 775, 133 C. C. A. 505. Mast v. Stover, 177 U. S. 485, 20 
Sup. Ct. 708, 44 L. Ed. 856, is not inconsistent ; the change in gearing 
there considered involved none of the complications we hâve recited. 
[4] There is no doubt that Austin at first regarded his relative 
arrangement of gear members and clutches as characteristic of his 
invention, both according to the spécification and to the claims which 
were allowed on his original application. The idea of one fixed mem- 
ber and one clutch member upon the shaft and one of each upon the 
axle was inhérent in ail thèse. The defendant's device does not in- 
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fringe those claîms. While the first spécification notices the disposi- 
tion of the gears with tlie high outside, this was urged as désirable 
because of an advantage which was due to his f orm of clutcli and not 
due to his relative gear ratios; but after ail this had taken place, 
Austin took further counsel, abandoned his application, and filed an- 
other one in renewal; and upon his new application he obtained the 
issue of claim 10. We see in this situation no estoppel against giving 
to claim 10 the full breadth implied by a natural construction of its 
words. Estoppel cornes from accepting a narrower claim which the 
Patent Office makes the condition of the grant. Hère, the narrow 
claims, which would not bave reached the defendant's structure, were 
not accepted as the full measure of the grant, but were refused, and 
the applicant deliberately insisted upon and secured the claims which 
he thought appropriate. 

Vefy likely the necessity for thèse new claims was brought to 
Austin's attention by his dealings with défendant, and by observing 
defendant's later structure. Speaking now of the additional character 
given to the combination by having the high outside, if this feature 
had not been embodied in Austin's structure, but had later been added 
by défendant, and Austin had then secured a generic claim reaching to 
the form which he had not made, we might well apply what Judge 
Wallace said in Westinghouse Co. v. New York Co. (C. C.) 87 Fed. 
882, 884, and hold that he was endeavoring to gather unto himself 
an invention which the défendant had made ; but that is not the case 
hère. This feature of Austin's device was completely présent in the 
structure which he brought to défendant. His original f ailure to claim 
it when not used in combination with his peculiar clutch ought not, 
on any principle, to prevent him from claiming it as soon as the pro- 
priety of doing so occurred to him. Although during the negotiations 
Austin furnished défendant with copies of his claims as they stood, we 
cannot see that défendant was misled. The fact that this feature — 
high outside — was regarded by Austin as his chief advance, and that 
he so presented it to défendant clearly appears, as does the further 
fact that Austin then notified défendant that he had employed other 
advisers, and that he expected to be able to get better claims. A de- 
fendant who proceeds to manufacture under such circumstances has 
nothing to complain of if the applicant succeeds in getting better claims 
and if the courts sustain them. 

We do not imply that défendant is to be condemned as having acted 
unfairly. Although the Austin device convinced défendant that the 
two-speed axle was or could be made practical, it had a perfect right 
to manufacture such an axle, if it did not infringe upon the patents 
of Austin or any one else. It kept away from Austin's claims, as 
they had so far been formulated. In view of the state of the art, as 
défendant then examined it, its officers may well hâve been advised 
and hâve believed that AUstin could not procure any patent which 
would cover their form. The question of patentability is too close to 
justify assuming that there would be any bad f aith in such belief . Each 
party endeavored to get the rights and advantages which the patent 
laws secured to him as an inventer or a manufacturer ; and the ques- 



BEOWN & SHAEPE MIG. CO. V. L. S. 8TAKRETT CO, 993 

tions of patentability and infringement we hâve intended to décide 
upon their merits, and without assuming that either party acted un- 
fairly toward the other. 

The decree below is affirmed, except as to daims 13 and 14, with- 
drawn after appeal. The relative character of thèse daims and daims 
9-12 and the history of the withdrawal do not justify awarding, on 
this account, costs of the appeal agamst Austin; neither party will 
recover costs in this court. A new decree should be entered upon 
claims 9-12 only. 



BEOWN & SHAEPE MFG. CO. v. L. S. STAKRETT CO. 
(District Court, D. Massachusetts. November 13, 1912.) 

■ No. 77. 

Patents <g=332S — Validitt and Infringements— Micbometeb Calipebs. 

The Spalding patent, No. 717,296, for micrometer callpers, having espe- 
clal référence to an improved devlce for clamping the spindle, dlscloses 
invention, even though the gênerai form of clutch or locking means used 
was known and used in other arts, taking into considération the fact that 
in adaptlng it to calipers It was essential to provide against the least dis- 
turbance of the position of the spindle, and the claims while narrow and 
spécifie are entitled to a reasonable range of équivalents. Also, held in- 
fringed. 

In Equity. Suit by the Brown & Sharpe Manufacturing Company 
against the L. S. Starrett Company. On final hearing. Etecree for 
complainant. 

Wilmarth H. Thurston, of Providence, R. I., for plaintiflf. 
Robert W. Hardie, of New York City, for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 717,296, December 30, 1902, to F. Spalding, assignor to 
Brown & Sharpe Manufacturing Company, for micrometer calipers. 
The spécification States : 

"This invention has référence to an improved device for clamping the 
spindle of a micrometer eallper or gauge. 

"Micrometer calipers or gauges consist usually of a frame having an anvll 
at one end and a spindle partly screw-threaded and in screw-thread engage- 
ment with the opposite end. Thèse calipers or gauges are used in the arts 
for the accurate measurement of parts and are usually constructed to déter- 
mine microscopic différences vcithin onei i/iooo of an inch. When the accurate 
measurement has been taken by a micrometer caliper or gauge, It is désirable 
to lock the spindle, so as to retahi the exact position of the same. To lock 
the spindle and maintain the same In the position when the measurement is 
taken, it is imiïortant that the spindle should not be rotated or moved longi- 
tudinally in the sllghtest degree, so that the measurement taken will not be 
altered. 

"The invention consists in the peculiar and novel construction of a split- 
spring clamping-ring, and means for àetùating the same, as will be more fuUy 
set forth hereinafter." 

Th-e means for locking the spindle consist of a split damping-ring 
arranged to surround the spindle, the clamping-ring having an inclined 

^zsFor otber cases aee same copie & KEY-KUMBE!R in ail Key-Numbered Digests & Indexes 
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or tangential surface ; an actuating-ring surrounding the clampîng-ring ; 
a roller interposed between the split-ring and the actuating-ring and 
located in the space f ormed by the incHned or tangential surface ; and 
a projection upon the spUt-ring which engages a slot in a portion of 
the frame which forms the bearing of the spindle. The projection and 
slot prevent the split-ring from turning with the actuating-ring. 

Thèse parts are placed in a transverse slot formed in the micrometer 
frame or spindle bearing. 

The spécification states: 

"The split-ring 6 may now be placed into the actuating-ring c, the member 
65 in the wedge-shaped cavity between the split-ring and the actuating-ring, 
as Is shown in Fig. 3, and the assembled parts may be slid Into the slot o?, 
wlth the projection 6i in the seat c^. The spindle Is now placed in position, 
extending through the split-ring, which ring is held against rotation." 

The spindle may be locked by rotating the actuating-ring, thereby 
moving the roller toward the split-ring, to contract the ring and clamp 
it on the spindle. It may be releas€d by the reverse movement of the 
actuating-ring. 

The complainant contends that the advantage of this construction 
is the effective locking of the spindle without any disturbance of its 
adjusted position, and the further advantage of ease of assembling the 
parts and of removing the same, if desired. 

The claims in suit are : 

"1. The combination with the spindle of a micrometer eallper, the bearing 
of the spindle, a transverse slot in the bearing and a cavity in the wall of the 
bearing, of a split-ring, a projection on the split-ring, a tangential plane on the 
split-ring, an actuating-ring Inclosing the split-ring, and a member operated 
6y the actuating-ring and operating the split-ring, as described. 

"2. In a micrometer caliper, the combination with the frame of the calii>er, 
the anvil, the spindle, the bearing for the spindle, and the micrometer mechan- 
ism, of the slot a', the seat c^ in the wall of one side of the slot, the split-ring 
&, the projection 6i on one face of the siJUt-ring, the plane b^ and shoulder 6*, 
on the split-ring, the member f, and the actuating-ring ci, as described." 

The défendant contends that the device shown in the patent is lack- 
ing in patentable novelty, and shows that the prior art contains a num- 
ber of patents showing micrometer calipers or gauges with means for 
locking the adjusting screw or spindle in position. The patents cited 
are: Stàrrett, No. 433,311; Spalding, Nos. 557,445 and 645,838; Bel- 
lows, Nos. 456,875 and 612,601 ; Wells, No. 641,173. 

A transverse slot in the frame of a miser ometer caliper to receive an 
actuating-ring, for controUing a Icicking mechanism, is shown in pat- 
ents to Bellows, No. 612,601, and to Wells, No. 641,173. There is also 
évidence that this feature of construction was shown in calipers made 
by Stàrrett in 1898. In none of thèse patents, however, nor in the 
Stàrrett micrometer caliper in évidence, is found the clamping or lock- 
ing means of the patent in suit. ' The défendant contends, however, 
that brakes and clutches, with a split-ring with tangential surfaces 
with rollers or halls, were in use, and that thèse clutches are similar in 
construction and principle to that of the patent in suit. 

Spécial reliance is placed upon the patent No. 613,619, Novembefr 
1, 1898, to F. h. Clapp, for back-pedaling brake. 
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The principal proposition of the défendant is that, micrometer gauges 
having been used with some form of clutch for locking an adjusting 
screw in position, there was no invention in substituting one old form of 
clutch in such connection in place of a clutch heretofore used on mi- 
crometer gauges. It is argued that the idea of applying a clutch to a 
multiplicity of objects is inhérent in the very nature of a clutch. This 
argument assumes that only the ordinary considérations applicable to 
clutches or brakes in général are applicable to the problem of the patent 
in suit. The patents of the prior art show a number of attempts at a 
solution of the problem of providing an efficient and convenient locking 
device for a micrometer caliper. In the gênerai art of clutches or 
brakes there existed the problem of firmly engaging a shaft, but it does 
not appear from the defendant's showing in respect to the gênerai art 
of clutches that there was involved the problem of locking a spindle se- 
curely without the possibility of minute disturbances of the adjustment 
of th« spindle. In micrometer calipers used for accurate measure- 
ment of parts and constructed to détermine microscopic différences 
within Yiooo of an inch, the problem would seem to be of a différent 
nature from that ordinarily involved in applying a clutch. If therefore 
it could be fairly said that in gênerai principle, and considered merely 
as clutches, the device of the patent in suit and that of Clapp were simi- 
lar, there would still remain the question whether there was room for 
invention in adapting a clutch operating upon this principle to the spé- 
cifie purpose of use in a délicate measuring instrument and to the im- 
provement of micrometer calipers either in respect to the feature of 
locking the spindle without disturbance, or in respect to convenience of 
manufacture. 

The patents of the prior art relating to micrometer calipers indi- 
cate clearly the need for locking means which shall prevent disturb- 
ance of the spindle. None of them shows the use in this spécifie branch 
of art of the split-ring with its tangential surfaœ, roUer, and actuat- 
ing-ring. There is nothing in the Clapp patent to suggest that in this 
somewhat complicated structure is a form of clutch which is better 
adapted than other clutches for the secure locking of a micrometer 
spindle and for convenient assemblage with an actuating-ring and a 
micrometer frame. 

The argument of the défendant on the question of invention seems 
erroneous in ignoring the spécifie requirements of the art of manufac- 
turing précise instruments like that with which the patent is conoemed. 

The défendant also raises a défense based upon the file wrapper. 
This défense is in effect that the claims in suit are to hâve a very limit- 
ed construction by reason of the rejection of other claims. I hâve 
carefully considered the contention of the défendant upon this point, 
but am of the opinion that the complainant is not in this case reassert- 
ing claims rejected by the Patent Office, but stands upon narrower and 
more spécifie claims. 

The defendant's infringing devices are shown in patent to Starrett, 
No. 806,594, December 5, 1905 ; also, in patent to Starrett, No. 873,626, 
December 10, 1907; and in patent to Starrett, No. 928,889, Tuly 20, 
1909. 
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The Starrett patent. No. 806,594, shows an actuating-ring in a trans- 
verse slot, inclosing a damping-ring, or, as it is called in Starrett's 
spécification, "an annular spring tongue." This is formed f rom a cylin- 
drical bushing by sawing two deep parallel transverse slots which near- 
ly sever the bushing. Tlie portion of the bushing between the slots 
substantially resembles the complainant's split-ring, being so construct- 
ed as to aiïord a recess for a relier and to yield to pressure when, by a 
movem«nt of the actuating-ring, the roller is pressed upon it, thus 
clamping the spindle, This "ring-shaped tongue" is held against rota- 
tion by frictional engagement of the ends of the bushing with a bore 
of the micrometer frame. 

A very slight movement of the actuating-ring, "even the twenty-fif th 
part of a révolution, moves the roller forward toward the shallower 
part of the recess with a wedging action, which springs that part of 
the tongue inwardly and locks the spindle firmly." 

This patent therefore seems to put emphasis upon the efïiciency of 
spécial locking means which is substantially that of the patent in suit. 

While the means for holding the ring against rotation is différent, 
I am of the opinion that there is nothing in the file wrapper, nor in the 
gênerai principles of law relating to the interprétation of claims, which 
prevents the complainant f rom claiming a reasonable range of équiva- 
lents in respect to the means of holding the ring against rotation. The 
invention lay in the gênerai conibination of coacting parts, rather than 
in the spécifie means for holding the ring against rotation. A mère 
transposition of a slot and a projection^ or the provision of two projec- 
tions and two recesses for thèse projections, is merely a variation in 
the way of performing the single function of holding the ring against 
rotation. This does not touch the co-operative action of the parts 
which lock the spindle. A construction of claim 1 which can be thus 
avoided is, in my opinion, too narrow. 

The device of this patent, however, does not seem to embody the par- 
ticular advantages in th-e assembling of the parts which is characteris- 
tic of complainant's device, although in other respects it is, in my 
opinion, an inf ringement. 

The Starrett patents 873,626 and 928,889 présent even a doser re- 
semblanoe to the patent in suit than the Starrett patent 806,594. What 
bas been said about the reversai or variation of means for holding the 
ring against rotation is specially applicable to thèse patents. Thèse 
patents also show an appropriation of the spécial features of the pat- 
ent in suit which give particular advantages in the assemblage of parts. 

The différences in construction which the défendant points out may 
possess some spécial advantages, but this does not justify the défend- 
ant in appropriating the substance of the complainant's patent. An 
improver does not acquire title to the invention of another upon which 
he makes improvements. 

The défendant comments upon the absence of évidence that the pat- 
ented device bas been used by the trade, and suggests that the court 
should infer from the absence of proof on this point a lack of cornmer- 
cial success, and that this should weigh agaiust the complainant. Such 
an inference, however, would be entirely unwarranted in view of the 
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stipulation that "complainant's exhibit, complainant's micrometer" is a 
spécimen of the micrometer calipers of commerce as manufactured 
and sold by the complainant herein under the patent in suit. 

It appears that the défendant was duly notified of complainant's con- 
tention that there was infringemcnt, in January, 1908, and pointed out, 
as the spécifie différence between the device of the patent in suit and 
of the Starrett patent, No. 873,626, "there is no seat in the slot in the 
wall of our combination, and no projection of the split-ring in our 
patent." This seems too narrow a test of the question of the sub- 
stantial similarity of the devices. 

I am of the opinion that the patent in suit is valid, and that the ■ de- 
fendant infringes both claims 1 and 2. A draft decree for the com- 
plainant may be presented accordingly. 



BROWN & SHARPE MFG. CO. v. L. S. STARRETT CO. 

(District Court, D. Massachusetts. July 29, 1915.) 

No. 77. 

1. Patents <S=532S — Infhingemen'p— Micrometer Calipers. 

The Spalding patent, No. 717,296, for micrometer calipers, relatlng 
especlally to an Improved device for clamplng the spindle, held infringed 
by the device of the Starrett patent, No. 1,098,694. 

2. Patents <©=»243—lNrHiNGEMENT— Omission of Pakts in Mechanical De- 

vice. 

Inf ringement is not avoided by elimlnating a separate élément of a pat? 
ented combination, where Its functlon Is transferred to one of the re- 
malning éléments by addlng thereto an intégral part speclally designed 
to perform the functlon of the omltted élément In substantlally the same 
way. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 382-384; Dec. 
Dlg. ©=5243.] 

In Equity. Suit by the Brown & Sharpe Manufacturing Company 
against h. S. Starrett Company. On final hearing. Decree for com- 
plainant. 

Wilmarth H. Thurston, of Providence, R. L, for complainant. 
Ellis Spear, Jr., of Boston, Mass., for défendant. 

BROWN, District Judge. By supplemental bill of complaint in- 
fringemcnt is charged of letters patent No. 717,296, December 30, 
1902, to Spalding, for micrometer calipers, by the manufacture and 
sale by the défendant of micrometer calipers constructed according 
to letters patent to Starrett No. 1,098,694, June 2, 1914. The subject- 
matter of the patent in suit is referred to in the opinions of this court 
dated November 13, 1912 (225 Fed. 993), and of the Circuit Court of 
Appeals in L. S. Starrett Co. v. Brown & Sharpe Mfg. Co., 208 
Fed. 887, 126 C. C. A. 47. 

The previous devices manufactured by the défendant, and which 
hâve been held to infringe the patent in suit, are described in letters 

«=sFor oUier eues see same topic à KEY-NUMBSR In ail Key-Numbered Dlgests & Indé>— . 
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patent No. 806,594, December 5, 1905 ; No. 873,626, December 10, 
1907 ; No. 928,889, July 20, 1909. Intermediate between thèse pat- 
ents for devices which hâve been held infringements and the patent 
under which the defendant's device now in question in the présent 
case is constructed, is patent to Starrett No. 1,(X)6,508, October 24, 
1911, which, so far as appears, has not been in suit and is not directly 
involved in this suit, but only as disclosing an intermediate construc- 
tion tending to show the development of the defendant's device now 
complained of. 

[1] The complainant's argument that the différence between the 
three-part locking device of the patent in suit and the two-part locking 
device of the défendant involves a mère change of form rather than 
of substance seems to be fortified and well illustrated by this inter- 
mediate patent. 

In the defendant's device the means for locking the spindle consists 
of an actuating-ring inclosing a spUt-ring. The split-ring may be 
placed inside of the actuating-ring and both slid into a transverse slot 
formed in the micrometer frame — in this respect resembling the device 
of the patent in suit. 

The features which now require spécial considération are certain 
éléments of the combinations claimed : 

"A split-ring, a projection on the split-ring, a tangential plane on the split- 
ring, an actuating-ring inclosing the split-ring, and a member operated by the 
actuating-ring and operating the split-ring, as deseribed." 

The principal question is whether the defendant's device contains 
the last élément — "a member operated by the actuating-ring and op- 
erating the split-ring." 

In the Spalding patent this member was a roller — a separate and 
independent member. Rotation of the actuating-ring in turn rotated 
the roller and rolled it over a tangential plane on the split-ring to- 
ward the split, thus contracting the ring and clamping it on the 
spindle. 

The defendant's split-ring is provided with an outer surface in 
the form of a cam and referred to as an involute surface. The outer 
surface of the split-ring is eccentric to its inner surface, thus making 
an inclined plane of the outer surface of the split-ring. The operating 
ring has a correspondingly formed eccentric or involute inner surface. 
When the operating ring is applied over the split-ring with the shoul- 
der 19' of the operating ring adjacent to the shbulder 16' of the 
split-ring, the thickest part of the operating ring lies over the thinnest 
part of the inclosed split-ring, giving the maximum accommodation 
for the split-ring in the operating ring. The mode of opération for 
clamping the spindle is as f ollows : 

The operating ring may be so tumed that its inner surface will 
move towards the gradually thickening portion of the inner ring, and 
will thus crowd the inner ring inward and clamp it upon the spindle. 
In the Spalding device the force exerted by the révolution of the op- 
erating ring was exerted through the roller, which, when wedged into 
the upper portion of the space between the outer ring and the inclined 
plane pf the inner ring, formed a projection that, by pressure against 
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the split-ring, contractée! it. It will be seen from the intermediate 
Starrett Patent, No. 1,006,508, October 24, 1911, that the provision 
of a fixed seat for a roller, as shown in Fig. 3, or of a fixed stud in 
the operating ring, as shown in Fig. 5, instead of a roller seated in 
a slot of said operating ring, would be so slight a change from the 
device of the Starrett patent that inf ringement would not be avoided, 
since there would still be a separate member operated by the actuat- 
ing-ring and operating the split-ring. 

Merely to deprive the roller of its movement along the inclined 
plane by giving it a fixed location while retaining it for the perform- 
ance of its function of compressing the split-ring would avoid neither 
the letter of claim 1 nor substantially change the combination. The 
claim is not limited to a rotary member, and the Starrett intermediate 
patent shows that to so limit it would be unjust. 

It is the complainant's contention that the defendant's device has 
not eliminated the élément described by Spalding as "a member op- 
erated by the actuating-ring and operating the split-ring." This ques- 
tion cannot be answered by considering whether or not there is a 
member entirely separate, as in the Spalding patent; for a mechan- 
ically distinct member of a combination may well be a part perma- 
nently attached to another part. The teeth of a circular saw are 
members, operated by the wheel to which they are attached, and oper- 
ating upon the material to be sawed. 

In considering whether we hâve a member, we inquire if there is 
a part specially formed for a spécial function. Whether it is attached 
to another part, or whether two members may be made out of a single 
pièce of material, is often an unimportant considération. The mem- 
bers of a machine, as of a man, may hâve permanent attachment. 

The modification whereby Starrett's roller as a separate part haS 
been eliminated consisted in changes in the form both of the split- 
ring and of the actuating-ring. The split-ring of Spalding was pro- 
vided with a tangential plane or straight cam surface. In the de- 
fendant's device it is provided with a curved cam surface. Mr. Bur- 
lingame, complainant's expert, testifies that this is an immaterial va- 
riation, and that one form of cam surface is the mechanical équivalent 
of the other. He points out that Figs. 2 and 4 of Starrett's patent. 
No. 928,889, show a cam surface which is curved. The inner involute 
or cam surface of the actuating-ring formed intégral with it is an ad- 
dition for the purpose of acting upon and compressing the split-ring. 
The actuating-ring with the inner cam surface corresponds to the 
actuating-ring and fixed roller of the intermediate Starrett patent. 
No. I,00i5,508. Mr. Burlingame is of the opinion that the one con- 
struction is the mechanical équivalent of the other. 

[2] Mr. Livermore, defendant's expert, lays considérable stress 
upon the différence between a three-part and a two-part construction. 
It does not seem, however, that in this case the hiere élimination of 
a separate part is of conséquence if its function is transferred to a 
corresponding member newly added and specially designed fo per- 
forai the same function in substantially the same way. The com- 
plainant cites, upon this point: Enterprise Mfg. Co. v. Shakespeare 
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Co., 220 Fed. 304, 309, C. C. A. ; Pedersen v. Dundon, 220 

Fed. 309, 311, C. C. A. ; Bundy Mfg. Co. v. Détroit Ce, 94 

Fed. 524, 538, 36 C. C. A. 375; Standard Caster Co. v. Caster Socket 
Co., 113 Fed. 162, 51 C. C. A. 109. 

The testimony of complainant's expert to the effect that défendant 
has net eliminated a member which transforms the rotary movement 
of the actuating-ring into pressure upon the clamping-ring, but has 
merely made it an intégral part of the clamping-ring, seems reason- 
able. This involved a change of form both of this member and of 
the split-ring; but the direct clamping action (resulting from the lo- 
cation of the actuating-ring around the clamping ring or split-ring, 
the use of an inclined plane on the split-ring, and a co-operating mem- 
ber operated by the actuating-ring and operating upon the split-ring), 
which seems not to hâve been attained by the devices of the prior art, 
is attained in defendant's device, as well as in complainant's. The 
importance of this is stated by Starrett in liis patent for the defend- 
ant's structure; 

"It is of the utmost importance that the spindle be held or clamped by 
means which shall impart no rotative tendency by the clamping motion." 

The course of development of defendant's device seems to hâve 
been, first, to eliminate the forward rotation of the roller upon the 
inclined plane, and to fix its location. This was no substantial change 
in principle, nor was it a raaterial change when a boit head was at- 
tached to the actuating-ring to co-operate with an inclined plane on 
the split-ring. 

The next step was to modify the form of the inclined plane on 
the split-ring and to add the operating member to the actuating-ring 
as an intégral part of it. 

It is contended, although it is in dispute as matter of fact, that the 
defendant's device is more positive in action than complainant's. This 
disputed point is immaterial. Improvement, if shown, would not 
justify infringement. 

Though infringement is cleverly disguised, the disguise is made 
apparent by the intermediate patent ito Starrett, No. 1,006,508, and 
the testimony of complainant's expert justifies a finding of infringe- 
ment. ' , , 

The decree will be for the complainant. 



In re HBYMAN. 

(District Court, E. D. Pennsylvania. March 22, 1915.) 

No. 4436. 

1. Bankbuptcï €=>136 — Collection of Assets — Noncompliance with Ok- 

DKBS — PTINISHMENT. 

A ndncompllance on the part of a bankrupt with an order requlring 
her to tum over to her trustée goods found to hâve been concealed by her 
âoes not necessarily require an order for an attachment against her, since 

©sjFor other cases aeo sam« toplo à KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the order to tum over the goods relates to, and may be wholly hused upoa, 
the (acts exlsting at the time of the pétition in banliruptcy, and inay 
rest upon presumptions arising out of what the bankrupt has done, while 
an attaeliment for contempt must rest on conditions at the time of the 
commitment, and upon a flnding of présent contumacy, which must b« 
based upon proof, and not on presumptive probabilitles. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 2.33. 2.35; 
Dec. Dig. <S=>136.] 

2. Bankeuptct <S=>136 — Collection of Assets — Noncompliance with Ob- 

uers — punishment. 

Where the fact of contumacy on the part of a bankrupt in faillng to 
comply with an order requiring her to turn over to her trustée goods cou- 
cealed by her is clear, it is the court's duty to grant an attachment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. <g=>136.] 

3. Bankruptcy ©=136 — Collection of Assets — Noncompliancb with Or- 

debs — punishment. 

A bankrupt should not be snbjected to nn indefinite term of imprisoii- 
ment under an attachment for uoncompliauce with an order requiring her 
to tum over goods found to hâve been coceealed by her, u)>on a linding of 
a seriously controverted fact reaehed without tlie sanction and support of 
the verdict of a jury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S§ 233. 23.5: 
Dec. Dig. ©=5136.] 

In Bankruptcy. In the matter of Ruth Heyman, individually and 
trading as the Heyman Company, bankrupt. On motion for reargu- 
ment of rule for attachment. Motion denied. 

See, also, 214 Fed. 491. 

Alfred T. Steinmetz, J. Howard Reber, and Abraham M. Beitler, 
ail of Philadelphia, Pa., for trustée. 

Joseph Singer, of Philadelphia, Pa., for bankrupt. 

DICKINSON, District Judge. This motion was heard because the 
court recognized it to be prompted by the best of motives. The hearing 
took, as was natural, the form of a reargument of the whole question. 
The respect which every court f eels for the opinion of the bar calls for 
a fuller statement of the reasons on which the refusai of an attach- 
ment in this case was based. Spécial value is given to the views ex- 
pressed by the eminent counsel by whom the argument is voiced. The 
motion for a reargument is, however, based upon a misapprehension. 
This flows from a failure to read the judgment rendered, as every 
judgment should be read, in the light of the facts of the particular 
case in which the judgment is pronounced. 

[ 1 ] An order was made on this bankrupt to turn over to her trustée 
goods to the concealment of which she was found to hâve been a 
party. Anticipating, however, the very situation which has now arisen, 
the court, in making the order, called attention to the distinction be- 
tween making such an order and issuing an attachment for noncompli- 
ance. For obvions reasons, the court declined at that time to discuss 
the facts, contenting itself with confirming the report of the référée. 
The référée, in his findings and in the order recommended, was evideiit- 
ly and properly guided by the ruling made by Judge McPherson, theh 
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sitting in the District Court, in the case of , In re Epstein, 206 Fed. 568, 
and Epstein v. Steinfield, 210 Fed. 236, 127 C. C. A. 54. The référée, 
having followed, as he was bound to do, the lines thus laid dqwn for his 
guidance, could not be convicted of error, and the report was in con- 
séquence confirmed. It by no means follows, however, that because 
the order was made an attachment should issue for noncompliance. 
There is, it is true, a narrow path of logic which leads from order to 
commitment. The order has been made. Having been made, it should 
be obeyed. Noncompliance, therefore, merits punishment. 

To 80 argue, however, ignores the distinction which, whatever may 
be the rule in other jurisdictions, Judge McPherson déclares to prevail 
in the Third Circuit. An order to pay relates to, and may be wholly 
based upon the antécédent condition of facts existing at, the time 
of the pétition in bankruptcy. The fact then f ound Judge McPherson 
calls the first fact. An attachment for contempt must, however, rest 
upoD conditions at the time of commitment. The fact then found he 
calls the second fact. The one may rest upon presumptions arising 
out of what the bankrupt has done. The other is justified only by 
the finding of a présent mental attitude. In a word— contumacy. A 
like distinction governs the practice in making thèse différent findings. 
The référée receives the évidence and hears the testimony. From this 
he makes his findings and recommen dation of an order. On review 
the court applies the well-known rule for determining the facts. This 
the court can with safety do. The finding that the bankrupt had the 
property at one time may carry the implication that he still has it. 
This is at most, however, a mère presumption, and may not only be 
overcome by proof, but its weight may be destroyed by the very évi- 
dence from which the first fact is found. An order which strips a 
man of his liberty cannot safely be based upon presumptive proba- 
bilities. The court which makes the order must take upon its con- 
science to find this second fact, and base the commitment on the find- 
ing. The distinction was applied in and is illustrated by the case of 
In re Krichevsky (D. C.) 219 Fed. 347. 

There is involved, also, a rule of policy. This is disclosed by the 
Epstein Case. Trustées, creditors, and others concerned may well take 
the Epstein Case for their guidance. Armed with proof of the first 
fact, they may ask for an order to pay over, and make the best they 
can of this or any remedy in the nature of civil process within their 
reach. They may resort to the punitive provisions of the Criminal 
Code. Sentence then follows tha findings of a jury. If they ask 
for a commitment otherwise, the second fact must be in the case. The 
rnere existence of the first order calls for a commitment only when the 
proof of the first fact carries with it a finding of the second. A com- 
mitment based on the first fact without the second is nothing less than 
imprisonment for debt. This was truthf ully said to be "its practical 
side, and the only practical side it had." 

[2, 3] Where the fact of contumacy is clear, the duty laid upon the 
court is inexorable. It is not made clear by the mère fact that the 
first order has been made. The fact for the purposes of an attacliment 
is not established by the findings of a référée. Since this case arose. 
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provision has been made by Act Oct. 15, 1914, c. 321, § 22, 38 Stat. 
739, for the détermination by a jury of the facts in certain contempt 
proceedings. Such a finding carries a sanction in cases involving 
Personal liberty which no other finding does. It was this thought which 
introduced the qualification into the conclusion before reached. It 
will be observed that the statement was expressly confined to the 
spécial features of this case, wherein we hâve only the referee's find- 
ing of the first fact and the court's order thereon. To this conclusion 
we still adhère, that under ail the features of this case this bankrupt — 

"should not be subjected to an indeflnite term of imprlsonment based upon a 
flnding of a seriously controverted fact reached without the sanction and 
support of the verdict of a jury." 

We feel called upon to add that this had sole référence to the in- 
ability of the court to find the second fact against the bankrupt, and 
to the argument addressed to us that we should find it from the ref- 
eree's report and the former order of the court, which was expressly 
based upon a finding of the first fact. We wish further to add, be- 
cause of comments in which the kindness of heart of counsel prompted 
them to indulge, that considérations of sex and the maternai responsi- 
bilities of this bankrupt, while they hâve affected, hâve not influenced, 
the court. Thèse spring from the quality of mercy, not that of justice. 

The order discharging the ruie for an attachment will stand. 



UNITED STATES v. JIN FUET MOÏ. 

(District Court, W. D. Pennsylvania. May 12, 1915.) 

No. 6. 

CONSPIBACY ©=43 INDICTMENT — SUFFICIBNCT. 

Under Revenue Act Dec. IT, 1914, c. 1, 38 Stat. 785, § 1, requiring ail 
persons who produce, import, manufacture, compound, deal In, dispense, 
sell, distrlbute, or give away opium to register and pay an annual tax, and 
making It unlawful for any person, so required to register, to do any sUch 
act with opium without havtng registered and paid the tax; section 2, 
making It unlawful for any person to sell, barter, exchange, or give away 
the drug, except on an order, in a prescribed form, of the person receiv- 
ing it, with an exception in favor of the dispensing of the drug to a pa- 
tient by a physician registered under the act, and by a dealer to a con- 
sumer on the prescription of a physician so registered; and section 8, 
declaring it unlawful for any "person" not registered under the act, and 
who has not paid said tax, to hâve in his possession any of said drug, and 
declaring such possession presumptive évidence of a violation of said 
sections 8 and 1, with an exception in favor of possession of any of the 
drug which has been pj-escribed in good faith by a physician so registered 
— an indictment charging défendant with conspiring with M. to hâve a 
dram of opium in the possession and under the control of M., and as the 
overt act charging that défendant issued to M. a prescription therefor, in 
bad falth, knowing it was not given for médical purposes, but for supply- 
ing one addicted to the use of opium, is insuflicient ; the unlawful thing 
charged consisting in having the drug in the possession and under the 
control of M., the word "person," in section 8, referrlng only to those 
required by the act to register and pay the tax, and it not being alleged 

«ssFor other cases >ee same toplc & KEY-NUMBEiR in ail Key-Nùinbered Dlgesta * Indexes 
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M. had the drug in his possession for any of the purposes for whîcli he 
would hâve to register and pay the tax. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. (S=43. 

For other définitions, see Words and Phrases, First and Second Séries, 
Person.] 

Jin Fuey Moy was indicted for conspiring to commit a crime un- 
der Act Dec. 17, 1914, c. 1, 38 Stat. 785. Indictment quashed. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa. 

N. S. Williams and W. S. McDowell, both of Pittsburgh, Pa., for 
défendant. 

THOMSON, District Judge. This is a revenue act; and unless it 
is such, save as to those provisions which relate to the transportation 
of drugs in interstate commerce, it would perhaps violate the provi- 
sions of the Constitution of the United States. 

The first section of the act requires that ail persons who produce, 
importi rnanufacture, compound, deal in, dispense, sell, distribute, or 
give away opium or coca leaves, or any compound, manufacture, sait, 
derivative, or préparation thereof, shall register and pay an annual 
tax of $1 to the government. The act also makes it unlawful for any 
person required to register under the terms of the act to produce, im- 
port, manufacture, compound, deal in, dispense, sell, distribute, or give 
awray any of the aforesaid drugs, without having registered and paid 
the spécial tax. The second section makes it unlawful for any per- 
son to sell, barter, exchange, or give away any of the aforesaid drugs, 
except in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form to be issued 
in blank for that purpose by the Commissioner of Internai Revenue. 

The act definitely excepts from the provisions of section 2 the dis- 
pensîng or distribution of any of the aforesaid drugs to a patient by 
a physician, dentist, or veterinary surgeon registered under this act 
in the course of his professional practice, and also to the sale, dis- 
pensing, or distribution of any of the aforesaid drugs by a dealer to 
a consumer under and in pursuance of a written prescription issued 
by, a physician, dentist, or veterinary surgeon registered under the act. 
There, are also other exceptions to the provisions of section 2. 

The indictment in question is drawn under the provisions of section 
8 of this act, and the particular portion of the section on which the 
pjovernpient relies to sustain the illegality of the possession by Martin 
is as follows : 

"That It shall be unlawful for any person not registered under the provi- 
sions of this act, and who Bas not paid the spécial tàx provided for by this 
act, to hâve in his possession or under his control any of the aforesaid drug.s; 
and such possession or control shall be presumptive évidence of a violation of 
this section, and also of a violation of the provisions of section 1 of this act." 

I f^hercÀs, a. provision in this sectiohthat the section shall not ap'ply- — 

"to the possession of any of the aforesaid drugs which. has or hâve ,been pre- 
. sçrihed in ;go<f«l f aith by a physician, dçntist, or veterinary surgeon registered 

iirider 'this act" -' ' "' j .;. :,..i,i>.; *, .^■ ... ■ ; , ..,',, 

e=»I''or otber cases see same toplc & KET-NITMBER In ail Key-Numbered Digeats & Indexes 
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Turning to the Indictment itself, we see fhat the défendant is charged 
as foUows: With unlawfully, willfuUy, knowingly, fraudulently, and 
feloniously conspiring and agreeing with Willie Martin and divers 
persons to the grand jurors unknown to commit an offense against 
the United States, to wit, to unlawfully and feloniously hâve in the 
possession and under the control of the said Willie Martin opium and 
compounds and salts and derivatives and préparations thereof, to vi^it, 
one dram of morphine sulphate. There are ten counts in the indict- 
ment, ail charging the offense of conspiracy in the same gênerai way. 
The overt act set forth in the indictment consists in issuing to the 
said Willie Martin a written prescription for one dram of morphine 
sulphate, and that he, the said défendant, did not issue said prescrip- 
tion in good f aith ; that is to say, that he then and there well knew 
that the morphine sulphate then and there prescribed was not given 
for médicinal purposes, but for the purpose of supplying one addicted 
to the use of opium and the compounds, salts, and derivatives and 
préparations thereof. The other overt acts in the indictment are of 
the same gênerai character. 

The unlawful act, therefore, charged against the défendant, is not 
the improper or unlawful dispensing of a drug, whether in good or 
bad faith, but consists in having in the possession and under the con- 
trol of Martin certain drugs. The indictment, therefore, cannot be 
sustained, unless the having in the possession and under the control of 
Martin of certain drugs is an unlawful thing and a violation of the 
act of Congress. 

In reading the eighth section in connection with the remaining sec- 
tions of the act of Congress, when it provides that it shall be unlaw- 
ful for any person not registered under the provisions of this act 
to hâve in his possession certain drugs, I think that the word "person" 
should be held to ref er to the persons with whom the act of Congress 
is dealing; that is, the persons who are required to register and pay 
the spécial tax in order to import, produce, manufacture, deal in, 
dispense, sell, or distribute. And there is no allégation in the indict- 
ment that Martin had in his possession thèse drugs for any of thèse 
purposes. 

The indictment, therefore, could not be sustained, unless the mère 
fact of having the drug in his possession is a violation of the law. If 
so, any person would be presumptively guilty and subject to indict- 
nient, and hâve the burden of proof cast upon him under this section, 
if he had any small amount of the prescribed drug in his possession, 
without any référence to the purpose for which it was to be used, 
whether legitimate or otherwise. 

On account of the view which the court entertains as to the scope 
of the act of Congress, the motion to quash the indictment is sus- 
tained, and a gênerai exception is noted to the govemment, and they 
will be given any spécial exception that may be desired. 
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HUNTBR V. BAKER MOTOR VBHICLB CO. et aL 
(District Court, N. D. New York. August 25, 1915.) 

1. Corporations iS=»542 — Cobporatb Property— Trust Fond. 

Assets of the corporation belong to It, and are held In trust for the car- 
rylng on of Its business and the payment of Its .iust debts and obligations 
tbe balance, if any, belonging to the stockholders ; and such assets may 
be followed into the possession of any one who has obtalned them 
through fraud or wlthout considération. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §| 2154-2160; 
Dec. Dîg. ®=542.] 

2. WoHDS AND Phrases— "Waiver." 

The doctrine of "waiver" implles knowledge, and Is not applicable to 
one who has acted wlthout fuU knowledge of ail the facts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Waiver.] 

S. Corporations ®==>542 — Dissolittion— RiGixrg of Creditors. 

A creditor held a valid clalm against a corporation whlch was doml- 
nated and controlled by another corporation. Subsequently the debtor 
corporation became Insolvent, and ail the creditors, except plainUff, 
agreed that an extension of time for the payment of its debts mlght be 
granted. The receiver In bankruptcy was subsequently appolnted, who 
applied for permission to seU the property of the corporation In bulk. In 
thls agreement plaintifl was induced to joln, In considération of the ex- 
écution of a contract and bond whereby his clalm was to be pald In fuU 
ont of the proceeds of the sale; the agreement belng to pay hlm "such 
suin or sums as he may be entitled to in law out of the amount received 
by the receiver herein for distribution to creditors." Held, that the con- 
tract contemplated the payment of plaintifC's clalm in full, and not a 
perçentage pro rata with other creditors. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 2154-2160 ; 
Dec. Dlg. ®=>542.] 

4. OORPOEATIONS <S=»1 — COEPORATE EXISTENCE— LeGAL BnTITT. 

The fiction of corporate entity may be disregarded, where the corpo- 
ration Is so organlzed and controlled, and its affalrs are so conducted, as 
to make It merely an instrumentality or adjunct of another corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1, 3-6; 
Dec. Dig. ®=3l.] 

At Law. Action by Louis R. Hunter against the Baker Motor Vehi- 
cle Company and another to recover upon a bond. Judgment for 
plaintiiif. 

See, also, 190 Fed. 665. 

This action was brought to recover upon a bond given by the de- 
fendants to the plaintiff, the amount of recovery to be determined by 
facts entirely outside anything stated in such bond as to amount, ex- 
cept as certain language of such bond confines the liability to a certain 
matter. The amount claimçd is $8,329.75 and interest îrom January 
4, 1908. It was tried before the court, a jury trial having been duly 
waived. 

EHsha B. Powell, of Oswego, N. Y., for plaintifï. 
Willard P. Jessup, of New York City (Warnick Kernan, of Utica, 
N. Y., of counsel), for défendants. 

CssFor other cases see same toplc & KEY-NUMBE!R In aU Key-Numbered Dlgests & Indexes 
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RAY, District Judge. The défendants concède that the plaintiif 13 
entitled to recover the sum of $1,167.31, without interest, less the 
costs and disbursements of the défendants in this action, which they 
claim they are entitled to recover, on account of an oflfer of judgment 
made and served but rejeCted. The plaintiflf claims that he is entitled 
to recover the sum of $8,329.75, with interest from January 4, 1908. 

The Facts. 

The défendant the Baker Motor Vehicle Company at ail the times 
mentioned was, and now is, a corporation organized and existing un- 
der the laws of the state of Ohio. The défendant American Bond- 
ing Company was and is a corporation of the state of Maryland. The 
plaintifï was and is a citizen and résident of the state of New York. 
The C. B. Rice Company was a corporation organized and existing 
under the laws of the state of New York, and its certificate of in- 
corporation was duly filed January 2, 1907, with the secretary of state 
and in New York county, N. Y., January 23, 1907. On the 16th day 
of August, 1907, the Baker Motor Vehicle Company of New York 
was duly organized and incorporated, and thereafter existed and still 
exists, under the laws of the state of New York, with its offices and 
principal place of business in the city of New York. 

At that time the plaintiff, Louis R. Hunter, had a valid claim against 
said C. B. Rice Company, amounting to $9,204.85, subsequently, and 
January 4, 1908, adjudicated in an action in the Suprême Court of 
the state of New York then pending at $8,329.75, including costs. 
Just prior to tbe organization and incorporation of the said the Baker 
Motor Vehicle Company, of New York, the creditors of said C. B. 
Rice Company, except this plaintiff, who refused to sign and did not 
assent thereto, signed the f ollowing : 

"Whereas, the 0. B. Rice Company is insolvent, and It appears to the cred- 
itors for their best interest that tlie business should not be wound up, but 
should be continued, in order that as large a sum as possible may be received 
from the assets, and they are willlng to graut an extension of time for that 
purpose ; and 

"Whereas, it is proposed to organize a new corporation, whlch will take 
over ail the assets of the C. B. Elce Company, subject to its liabilities, and 
subject to a further provision that, in the event of liquidation, ail debts con- 
tracted after August 1, 1907, by the C. B. Rice Company, or the new Com- 
pany to be organized, with creditors assentùig to such extension, shall hâve 
préférence over the debts existing at that time : 

"Therefore, in considération that a new corporation is organized to succeed 
to the business of the O. B. Rice Company and assume its obligations by a 
contract provlding that, in the event of the liquidation and dissolution of the 
said new corporation, ail debts contracted on or after August 1, 1907, with 
creditors assenting to such extension, shall hâve préférence over debts exist- 
ing at that date, the undersigned hereby agrée that it will accept in payment 
of its claim against the O. B. Rice Company the note of the new corporation, 
payable one year after date, with interest at the rate of 6 per cent, per an- 
num, for the amount of said claim, and in the event that the new corporation 
is managed without a loss for the said period of one year that it will extend 
the time of payment of said note for the further period of one yeâr, the said 
notes to be subject to a provision that in the event of liquidation they will 
be sul)seauent in payment to ail claims arising against the C. B. Blcè Company 
or the new comp^ny after Ai;guat l,,ld07, in favor o£ creditors assenting to 
such extension." 
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Thereupon the Baker Motor Vehicle Company of New York waa 
organized and incorporated ; its certificate being dated amd acknowl- 
edged August 9, 1907. The défendant the Baker Motor Vehicle Com- 
pany, the Ohio corporation, was a creditor of said C. B. Ripe Com- 
pany, and its claim was $58,313.08 eut of a total indebtedness of $79,- 
831.98, excluding this plaintifif, or of $89,036.83, including this plain- 
tiff. 

The actual assets of the C. B. Rice Company were then valued at 
$116.657.07, and in point of fact at a fair valuation were worth more 
than enough to pay ail the Just debts and obligations of the C. B. 
Rice Company. The assets of the C. B. Rice Company were actually 
entered on the minute book of the New York Baker Motor Vehicle 
Company at the value or worth of $116,657.07, and iipon the same 
book were entered the liabilities as $79,831.98. Thereupon, without 
the consent of this plaintiff, the C. B. Rice Company, by bill of sale, 
etc., transferred ail of its assets to this new corporation, the Baker 
Motor Vehicle Company of New York. This transfer was without 
considération, other than that the Baker Motor Vehicle Company of 
New York assumed or agreed to assume and pay ail the liabilities of 
the C. B. Rice Company, in the following language, viz. : 

"The Baker Motor Vehicle Company of Kew Tork sliall and by Its accept- 
ance hereof does assume and agrée to pay ofE the liabilities of the C. B. Klce 
Oompany as the same appear upon the bocks (error and omissions excepted) 
on the 31st day of July, 1907." 

"Error and omissions excepted" clearly refer to the words "as the 
same appear upon the books." This claim of this plaintiff was then 
being disputed and contested by the C. B. Rice Company. 

The évidence establishes that this C. B. Rice Company was in fact 
organized and controlled by the Baker Motor Vehicle Company of 
Ohio, this défendant, and used by it as an instrumentality or agency 
for carrying on its own business Under that name and selling its 
goods in the state of New York. The Rice Company was dominated 
by this défendant the Baker Motor Vehicle Company of Ohio, and 
really controlled by it. 

The organization and incorporation of this new (or New York) 
Baker Motor Vehicle Company was brought about and caused inten- 
tionally by the Baker Motor Vehicle Company, the Ohio corporation, 
and those representing and acting for it by gênerai authority, for the 
express purpose of taking over the assets of the C. B. Rice Company, 
and well knew what was donc. The authorized capital stock of this 
New York Baker Motor Vehicle Company was $10,000, with only 
$500 paid in, and with this sum of $500 it commenced business, took 
over the assets of the C. B.Rice Company, and paid off ail the cred- 
itors of that company except this plaintiff, and also a few who re- 
ceived money by its notes in the following f orm, .viz. : 

"New York, Aug. 16, '07. 

¥ 

"Aug. 1, 1908, the Baker Motor Vehiclç Company of New York promises to 

pay dollars with IntereSt at tîie ri^te of six per cent, per annum, 

payable annuajly, to the order of ., who by acceptanee hereof agrées 

that, If the business of thé Baker 'Mfftcrr Vehicle Company of New York Is 
conducted without loss until August 1, 1908, the time of payment Jxereof will 
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be extended to August 1, 1909, and agrées further that the payment wUl be 
subseciuent and deferred to ail claims against either the C. B. Rlce Company 
or the Baker Motor Vehicle Company of New York arislng on or after Au- 
gust 1, 1907. Baker Motor Vehicle Company of New York, 

"By . ., Président." 

Thèse notes of the New York Baker Motor Vehicle Company were 
accepted by such creditors, except plaintiff, and except a few who 
received cash, in payment of their claims respectively. This transac- 
tion left the C. B. Rice Company without any property or assets of 
any kind or description, and without any business, and also left this 
plaintiff without any security, or any one to look to for the payment of 
his claim, except as he could sue, recover judgment, and pursue the 
assets of the C. B. Rice Company in the hands of this new corpora- 
tion, the Baker Motor Vehicle Company of New York, or sue that cor- 
poration on its assumption of and agreement to assume and pay ail the 
liabilities of the C. B. Rice Company, which he might do if such as- 
sumption and agreement included the claim of the plaintiff. 

It is not necessary to go through this évidence in détail, it would take 
too long, but it appears that the Baker Motor Vehicle Company, the 
Ohio corporation, this défendant, had an agency in New York City 
for the sale of its products, automobiles and their parts, and having 
some trouble sent C. B. Rice, who had been in its employ for some 
time as salesman, to correct matters, which he successfully did. It 
then continued the business with Rice as manager, but he carried 
on the business in his own name. It was defendant's business in fact, 
and Rice had a salary and a percentage of the profits. This was con- 
tinued up to the fall of 1906, when thè New York office or business 
was found to be indebted to the home office or business in the sum of 
about $80,000 or $85,000. In December, 1906, the Rice Company was 
incorporated. Défendant company took ail the stock issued, $65,000, 
in payment of the $65,000 due it from the business conducted by Rice, 
after a crédit of $20,000 for goods returned had been given. This 
new company was organized with its gênerai manager, Mr. White, its 
treasurer, Mr. Norton, and its secretary, Mr. Goss, on the board of 
directors, and thèse men, constituting a majority of such board, owned 
ail of the stock. Thus controlling the board of directors, the business 
was run until January 23, 1907, when an agreement was made to sell 
Rice $15,000 of the stock for cash and $50,000 for his notes, but re- 
tcdning the power to vote the stock. Thereupon two of the Ohio di- 
rectors resigned, and Rice put in his wife and brother-in-law in their 
places ; but as a condition défendant Baker Motor Vehicle Company 
took back the résignations of thèse two new directors. The défendant 
also gave Rice an agency contract, with the condition that, if the man- 
agement was not satisfactory to them, they could cancel it at any 
time. It is seen that the control was really in the hands of the de- 
fendant company. Later a supplementary agreement was exacted by 
which the défendant company kept control until ail the stock should 
be paid for. The Rice Company did business seven or eight months, 
when the défendant Baker Motor Vehicle Company asserted that the 
situation was not satisfactory, and thereupon canceled the agency 
contract, and thereby destroyed the business of the Rice Company, and 
225 F.— 64 
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then declared it insolvent, etc. Then it was that the new (or New 
York) Baker Motor Vehicle Company was formed and the transfer 
made. Then the Rice Company voted to transfer ail its property to 
the new company; Rice voting the 94 shares of stock, which the de- 
fendant Company alone had the right to vote. The board of directors 
of this new company included the attorney for the défendant company, 
its gênerai manager, and a Mr. Platt, a person absolutely in défendant 
company's interest and controlled by it. Mr. Platt had been made 
président of the Rice Company for about one week only, the last week 
of its existence, and he was made président of this new company. He 
was given this New York agency, which the défendant had asserted 
was worth and had valued at $10,000, without his giving or agreeing 
to give anything for it. 

Then follows what has already been described. In October, 1908, 
bankruptcy proceedings were instituted against this new corpora- 
tion. The suit of Mr. Hunter, this plaintiff, was on the day calendar 
for trial when that bankruptcy proceeding was commenced. An injunc- 
tion order was obtained against Hunter. It was stated by Mr. Kelly, 
attorney for the défendant company, the Baker Motor Vehicle Com- 
pany, that the transactions were such that this new or New York Com- 
pany, the alleged bankrupt, "is or may be ultimately liable in case 
a judgment (by Hunter) is obtained against said C. B. Rice Company 
in said suit," referring to the suit of Mr. Hunter against that company. 
Mr. Kelly, the attorney for the défendant company^ was active and 
in control in ail thèse proceedings, and, having had a receiver appoint- 
ed in the bankruptcy proceedings, applied for an order authorizing this 
receiver to sell ail the assets of the alleged bankrupt company in 
bulk. This receiver had no title to the property. He could not sell 
without the consent of each and every créditer of the alleged bankrupt, 
including Hunter. The property was not perishable. Mr. Hunter 
opposed the proposed sale, and the matter ought to hâve ended then, 
so far as a sale was concemed, and would hâve ended then, but for 
the fact that Mr. Hunter was induced to consent to a sale in bulk 
on condition he received a bond for the payment of the amount of his 
daim. The following is the agreement made, viz. : 

"It Is hereby stipulated and agreed by and between the Baker Motor Ve- 
hicle Company (of OMo) and Louis R. Hunter, who daims to be a creditor 
hereln, that the ordeP may be granted herein as prayed for by the Baker 
Motor Vehicle Company (of Ohio) upon the condition that said order provides 
that a bond in the sum of fifteen thousand ($15,000) dollars, with an approved 
surety company as surety, be given by the Baker Motor Vehicle Company (of 
Ohio) to Jjoais U. Hunter, which said bond shall be conditioned that the Ba- 
ker Motor Vehicle Company (of Ohio) will pay to the said Louis R. Hunter 
such sum or sums as he may be entitled to in law out of the amount received 
by the receiver hereln for distribution to credltors on said Louis R. Hunter's 
claim as set up in a certain suit pending in the Suprême Court of New York, 
County of Oswego, wherein Ixjuis B. Hunter is plaintifC and Clarence B. Eice 
and the 0. B. Rice Company are défendants. 
"Dated New York, November 16, 1908. 

"The Baker Motor Vehicle Company, 

"By George H. Kelly, Its Attorney, 
"Louis R. Hunter, 

"By William D. Reed, Hia Attorney.» 
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The bond given does not follow the terms of or recite the agr ce- 
rnent, but its meaning is plain enough when read in connection with 
and in view of ail the facts. So far as material hère it reads as fol- 
lows: 

"The condition of tMs bond Is that . 

"Whereas, Louis R. Hunter claims to be a credltor of tlie Baker Motor Ve- 
hicle Company of New York, in tlie sum of seventy-flve liundred ($7,500) dol- 
lars, interest and costs; and 

"Whereas, the Baker Motor Vehicle Company of New York is in bankruptcy 
in the District Court of the United States for the Southern District of New 
York: 

"Now, therefore, witnesseth that, If the Baker Motor Vehicle Company (of 
Ohio) shall pay, or cause to be paid, to the sald Louis R. Hunter such suai or 
sums as he, the sald Louis R. Hunter, may be entltled In law to recelve, ont 
of the amount reeeived by James N. Rosenberg, receiver In bankruptcy of the 
Baker Motor Vehicle Company of New York, for distribution to creditors of 
sald Baker Motor Vehicle Company of New York, upon the sald Louis R. 
Hunter's daim as it is set up In a certain suit now pendlng in the Suprême 
Court of the State of New York, County of Oswego, wherein the sald Louis 
R, Hunter is plalntlfC and Clarence B. Rlce and the O. B. Rice Company are 
défendants, them this obligation to be null and void; otherwise, to remain 
in fuU force and effect. 

"The Baker Motor Vehicle Company, 

"[Seal.] By Fred R. White, V. Près. 

"R. C. Norton, Secy. and Treas. 

"American Bonding Company of Baltimore, 

"By Jas. L. D. Kearney, Res. Vice Président." 

The défendant Baker Motor Vehicle Company, the Ohio corpora- 
tion, took the entire property in bulk on this receiver's sale for far less 
than its value, a sum sufficient to pay a small percentage only of the 
debts, not including the plaintiff, who, as a condition of assenting to 
such sale, exacted the said agreement to pay him — 
"such sum or sums as he may be entitled to in law (not bankruptcy proceed- 
ings) out of the amount reeeived by the receiver herein (the bankruptcy pro- 
ceedings) for distribution to creditors on said Ixjuis R. Hunter's clalm as set 
up in a certain suit pendlng in the Suprême Court of New York, County of 
Oswego, wherein Ix>uls R. Hunter Is plaintiff and Clarence B. Rice and the 
C B. Rice Company are défendants." 

"[Signed] The Baker Motor Vehicle Company, 

"By George H. Kelly, Its Attomey. 
"Louis R. Hunter, 

"By William D. Reed, His Attomey." 

The bankruptcy proceedings hâve not been heard of since, and it is 
conceded that no adjudication was made or further proceedings taken, 
unless to confirm such sale. The actual value of the property that 
went to such receiver was at least $40,000, but it was sold to the de- 
fendant Company for $18,000. If it was the understanding and in- 
tention of the parties to such agreement, or contemplated by them in 
making and signing the agreement, that Hunter, when his claim was 
established — that is, liquidated in the suit in the Suprême Court — and 
presented and proved in the bankruptcy proceedings, was to hâve his 
percentage of what the property sold for only, there was no necessity 
for the agreement. That was assured in any event. The bankruptcy 
proceedings were pending; the receiver had been appointed by the 
court, and he and hence the court itself had the property. It was in 
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■custodia legis, and nothing could deprive Mr. Hunter, the plaîntifif, of 
his percentage, if he had a claim against the Baker Motor Vehicle 
Company of New York, and which fact had been conceded. The re- 
ceiver was under bonds, and the trustée, when appointed, would be 
under bonds, to safely keep, etc., this property, so it might be dis- 
tributed in due course to creditors. ' It is self-evident that the purpose 
and intent was to ehminate Mr. Hunter from the proceedings, allow 
the property to be purchased by this défendant, the Baker Motor Ve- 
hicle Company, taken by it at less than its value on its agreeing to pay 
and giving bond to pay in full the claim of Mr. Hunter when estab- 
lished in the Suprême Court. Otherwise the giving of the agreement 
and bond was an idle ceremony, and Mr. Hunter was no better off 
than he would hâve been without such bond and agreement, unless 
it be that as the claim was originally against the Rice Company, and 
it was out of business and without assèts, which had been transferred 
to the alleged bankrupt, Baker Motor Vehicle Company of New York, 
it was the purpose to make it sure that the claim would be recognized 
as a valid and légal claim against that corporation when presented as 
such, if so presented, or, if not, that then the Baker Motor Vehicle 
Company of Ohio, this défendant, would pay Hunter a sum equal 
to what such dividend would amount to. 

The property of the Rice Company, Mr. Hunter's debtor, had gone 
into the possession of the Baker Motor Vehicle Company of New 
York under the circumstances stated, and without any considération 
whatever, except the agreement to assume and pay the debts of^ said 
Rice Company as hereinbefore set forth. In truth this was but a 
transfer to the real owner of the assets. Such bankruptcy proceedings 
having been commenced, thèse assets and others, or their proceeds, 
were to be transferred to the Baker Motor Vehicle Company, the de- 
fendant corporation, by the receiver, which in fact was but a return 
to it of its own property; and the question is what sum, if anything, 
the plaintif!, Louis R. Hunter, was entitled to receive or coUect, not 
from such property or assets, his claim against the Rice Company 
then in litigation having been thereaf ter duly and judicially established 
by a judgment, but what sum was and is he entitled to recover from 
thèse défendants? Do the words "in law" and "out of the amount 
received by the receiver herein," etc., eut off and exclude any équitable 
remedy Hunter had, and limit him to what he could hâve recovered 
in an action at law against the Baker Motor Vehicle Company of New 
York and the assets held in the name of that corporation? Is that 
the meaning and effect? Or do those words mean what Hunter was 
legally entitled to recover. in any form of action from such corporation, 
the, défendant, on account of its having received, and being the owner 
under the circumstances stated of, thé entire assets of the Rice Com- 
pany ? And the words "amount received," do they mean the amoùht 
of money actually received by such receiver, or the value ai the prop- 
erty that came into the receiver's hands ? ; , , 

[\] Reading the agreement and bond, in writïng, and considering 
them in connection with ail the facts and circumstances then existing 
and those which had existèd prior to their exécution, arjd also consid- 
ering what was proposed to be donc and the court was asked to do, we 



HUNTEB V. BAKEK MOTOB VEHICLE CO. lOlS 

are to arrive at our conclusion. The agreement was signed by an 
attorney acting for the plaintiiï hère, the objector in the bankruptcy 
court, and his authority has not been questioned or disproved. This 
action does not seek to set aside, cancel, or annul that agreement. In 
fact, the action is based on the agreement and bond. The assets of 
a corporation belong to it, and are held in trust for the carrying on 
of its business, and the payment of its just debts and obHgations; the 
balance, if any, for its stockholders. Such assets in equity constitute 
a trust fund for such purposes. They may be foUowed into the hands 
and possession of any one who has them, and who obtained them 
through fraud or without considération. Hère the défendant the 
Baker Motor Vehicle Company of Ohio does not occupy the position 
of a purchaser in good faith and for value, and the Baker Motor 
Vehicle Company of New York occupied no such position. This en- 
tire business from start to finish was that of the Baker Motor Vehicle 
Company, and its doing the business in the names of others, corpora- 
tions or individuals, either for convenience or safety, did not and does 
not change this fact. The debt due Hunter was its debt, and the busi- 
ness and property on which Hunter relied, and had the right to rely, 
was in fact the property and business of that company, défendant 
hère. It is true that this plaintiiï did not know that fact, and the truth 
has developed gradually. 

[2] It is not necessary, in view of ail the facts, for this plaintif? to 
rely on any équitable lien on the property of the one corporation trans- 
ferred to the other without considération, and then to the real owner, 
and seek to hâve that lien declared and impressed on such property 
or its proceeds in the hands of either corporation. This plaintiff 
waived nothing, as the doctrine of waiver rests on full knowledge 
of the facts. 7 Am. & Eng. Encyclopedia of Law, p. 155, citing sev- 
eral cases. It is there said: 

''Waiver iinplies knowledge, and one cannot be held to hâve forfeited any 
rights by /eason of acts done in ignorance of the extent of those rights. Thus, 
if workmanship contracted for bas been inadequately performed, one who 
accepts it in ignorance of the deflelency does not waive bis right to inslst 
upon the defect. So, too, if he has been put ofC his guard or misled by the 
conduct of the other party, a waiver induced by such déception will not bé 
chargea against him.'' 

In 40 Cyc. 252, 253, 254, and 256, it is said, citing cases: 

"The act of waiving, or not insisting on, some right, clalm, or privilège; 
a foregoing or giving up of some advantage, which, but for such waiver, the 
party would hâve enjoyed ; an élection by one to dispense with something of 
value, or to forego an advantage he might hâve taken or inslsted upon ; the 
giving up, relinquishing, or surrendering some known right; an Intentional 
relinquishment of a known right, or such conduct as warrants an inference ot 
the relinquishment or waiver of such right ; the intentional abandonment or 
relinquishment of a known right ; the relinquishment or refusai to aecept a 
right; a voluntary relinquishment of some right; the voluntary relinquish- 
ment of some existing right ; the voluntary relinquishment of "à known right ; 
a voluntary relinquishment of the right that one party has in his relations to 
anotlier; the voluntary abandonment or relinquishment by a i>arty of some 
right or advantage ; a voluntary surrender and relinquishment of a right ; the 
voluntary relinquishment or renunclation of some right; the voluhtary and 
Intentional abandonment, rénunciation, or relinquishment of à known légal 
right; the voluntary relinquishment of some known right, beneflt, or advan- 



1014 225 KEDBEAL EEPOETBB 

tage, and whîch, except for such waiver, the party otherwlse ■yvould hâve en- 
joyed ; the voluntary ylelding up by a party of some exlsting right ; a heglect 
or omission to insist upon a matter of whlch a party may take advantage at 
the time whën It ought to be doue, so that It may operate as a trap to the 
other party, to Insist upon it afterwards ; the passing by of a thing, or a 
refusai to accept it; the renimciation of some raie whlch invalidâtes the 
contract, but whlch, havlng been Introduced for the benefit of the contracting 
party, may be dlspensed with at his pleasure ; an implied consent by a fail- 
ure to <>hject. * * * Waiver involves both knowledge and intention; an 
estoppel may arise where there is no intent to mislead. Waiver dépends 
upon vvhat one himself intends to do ; estoppel dépends rather upon what he 
caused his adversary to do. Waiver involves the acts and conduet of only one 
of the parties; estoppel Involvea the conduet of both." 

[3] Hère plaintiff was ignorant of the facts making the défendant 
Baker Motor Vehicle Company of Ohio liable for the entire deljt. I 
am of the opinion that the terms of the agreement and bond are suffi- 
ciently broad, and the wording of such instruments does not at ail lirait 
defendant's actual liability, and that plaintifï may recover the full 
amount due him. Ail this property and business came f rom and started 
with the Baker Motor Vehicle Company, the Ohio corporation, de- 
fendant hère, and was placed in the hands of the C. B. Rice Company, 
a corporation formed to conduet the business of selling such property 
in New York, and which corporation was dominated, controlled, and 
really managed by the said défendant corporation for its own bene- 
fit. Then, when Mr. Hunter, this plaintiff, was pressing for payment 
of his claim, then about $7,500, the creditors' agreement was signed 
by ail except this plaintifï, the new corporation, organized with the 
same name as the Ohio corporation, which was the real owner and 
manager, and which retained the control and management of this New 
York corporation, and in fact owned it and ail the property, and then, 
when the claim of Mr. Hunter was about to go to judgment, and wben 
the trial of the case in court could no longer be postponed, and when 
matters were about to be rounded up, and the claim adjudicated, and 
proceedings to collect begun, the bankruptcy proceedings were resorted 
to, and the appointment of a receiver procured, and an injunction 
against Hunter obtained, and then the transfer, through this receiver, 
of ail the property back to the défendant Baker Motor Vehicle Com- 
pany of Ohio, was proposed and finally procured, and that corporation 
took the property for about 50 per cent, of its true value to apply on 
its alleged claim against the corporation really owned, dominated, and 
controlled by it. In short, this défendant company or corporation 
got its property back, but under circumstances which, on the mère 
face bf things, as they appeared f rom the incorporation papers, would 
compel Hunter to accept, in payment of a j'ust claim of about $8,000, 
something like $1,000. It was this that Mr. Hunter was refusing tO' 
do and that he refused to do. It was this refusai that led to the mak- 
ing of the agreement and the exécution of the bond. 

It seems to me clear that, if the parties had had in mind only an 
agreement to pay Hunter his percentage of his claim as established 
in the pending suit, treating it as a valid claim against the Baker 
Motor Vehicle Company of New York, and not anything else, they 
would hâve so said in plain and unambiguous terms. That is not what 
was said in the agreement and bond, although tlie défendants assert 
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and daim such is the construction that should be put upon those in- 
struments, and that such only is the légal effect. To this contention 
this court cannot assent. And I hâve discovered no equities which at 
ail militate against the construction this court puts upon those instru- 
ments, interpreted as they must be in the light of ail the surrounding 
facts and circumstances. The equities ail demand that interprétation. 
The alleged claim of the Baker Motor Vehicle Company of Ohio, the 
défendant, against this Baker Motor Vehicle Company of New York, 
its own adjunct, agent, and instrumentality, and in fact part of its own 
self, was largely in excess of the amount due to this plaintiff, and as 
against this plaintiff said Baker Motor Vehicle Company of Ohio was 
not and is not entitled to anything from the property of or in the hands 
of the Baker Motor Vehicle Company of New York, and which came 
to the receiver, and even if this case is rested on a percentage of the 
claims of creditors, excluding the Baker Motor Vehicle Company of 
Ohio, the plaintiff is entitled to 100 cents on the dollar of its said claim 
or judgment. 

[4] The Ohio company was and is, of course, entitled to ail of the 
property and ail of its proceeds after paying ail the creditors. The 
Ohio company was not and is not a creditor entitled to share in that 
property or its proceeds as against its other creditors. In Re Water- 
town Paper Company, 169 Fed. 252, 255, 94 C. C. A. 52g, 531, 22 
Am. Bankr. R. 190, 194, 195, the Circuit Court of Appeals, in this 
(the Second) circuit, per Noyés, C. J., said : 

"Now, It Is an elementary and fundamental princlple of corporation law 
that a corporation is an entlty separate and distinct from its stockholders 
and from otlier corporations witli whlcti it niay be connected. The fact that 
the stockholders of two separately chartered corporations are identical, that 
one owns shares in another, and that they hâve mutual dealings, will not, 
as a gênerai rule, merge them into one corporation, or prevent the enforce- 
ment against the insolvent estate of the one of an otherwlse valld claim of 
the other. * » * Unless, therefore, it can be shown that some exception 
to the gênerai rule of separate corporate existence and liability applies in 
this case, It must f oUow that the claim of the Pulp Company should hâve been 
allowed. The only exceptions to that rule possibly applicable hère are: 
(1) The légal fiction of distinct corporate existence wlU be disregarded, when 
necessary to cireumvent fraud- (2) It may also be disregarded in a case 
where a corporation is so organized and controlled, and its affalrs are so con- 
ducted, as to make it merely an Instrumentality or adjunct of another corpo- 
ration." 

This case is covered by the second exception set forth in the quota- 
tion. As between the two corporations the défendant was the owner 
of ail the property. As between the défendant corporation, Baker 
Motor Vehicle Company, and the said C. B. Rice Company, and then 
the Baker Motor Vehicle Company of New York, the first-named 
Baker, etc., Company owned ail the assets and property, and was liable 
for ail their debts incurred in the prosecution of the business. As be- 
tween each of the said companies, Baker Motor Vehicle Company of 
New York, C. B. Rice Company, and this défendant company, and 
their creditors, such creditors are entitled to be paid from the assets 
of such first-named corporation in préférence to said défendant Baker 
Motor Vehicle Company of Ohio. The Baker Company of New York 
was successor merely of the C. B. Rice Company. The légal fiction of 
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distinct corporate entîty is disregarded, when necessary to do so in 
order to circumvent fraud, and also when a corporation is so orgfanized 
and controlled and its affaira are so conducted as merely to make it 
an instrumentality or adjunct of another corporation. And it matters 
not how deftly the transaction is concealed by a succession of adjuncts 
and instrumentalities witii corporate names ail under one control, nor 
how many bankruptcies of thèse adjuncts are put through for the 
benefit and émolument of the real company or corporation, which in 
fact owns and controls the business. When, as hère, thèse adjuncts 
are used as mère agents for ail purposes, except the payment of their 
just debts, the Habiîity of the real managing and controlling corpora- 
tion is neither released nor shifted, unless by some arrangement or 
agreeraent made by the creditor with knowledge of the facts, so as to 
create either an estoppel or ratification. Any other rule, adopted or 
sanctioned by the courts, not only defeats justice, but opens the door 
for the perpétration of the grossest frauds. In Re Rieger, Kapner & 
Altmark (D. C.) 157 Fed. 609, we hâve an application of this exception 
to the gênerai rule of corporate entity. It was tliere held : 

"A partnership engaged in the commission business, and in buying aud sell- 
ing mercliandise, acquired for partnersliip purposes 99 per cent, of the out- 
siandlng stoclc of a manufacturing corporation ; the remaining shares being 
held by relatives of one of the partners. The partners held about equal 
amounts of the stock, and, as directors and officers, managed the business of 
the corporation ; the partnership taking and selling ail of its output. Bcld, 
that the corporation was merely an agency of the partnership, and its prop- 
erty assets of the bankrupt estate, to which the receivership of such estate 
would be extended, and the respective rights of partnership and corporate 
creditors would be determined In the bankruptcy proceedings." 

In Gay v. Hudson River Electric Power Company, 187 Fed. 12, 
15, 109 C. C. A. 66, the same doctrine was considérée!, but the order 
in that case was affirmed on other grounds. 

There are other grounds on which, in my opinion, this plaintiff is 
entitled to recover ; but it is not necessary to discuss them. I find 
and hold that the C. B. Rice Company, a corporation, and the Baker 
Motor Vehicle Company of New York, a corporation, were in fact 
mère instrumentalities or adjuncts of the Baker Motor Vehicle Com- 
pany, the Ohio corporation, this défendant, and organized and man- 
aged and controlled by it for the purpose of selling its products and 
property, and that, in performing thèse functions and duties for the 
défendant corporation, the Rice Company incurred this indebtedness 
and obligation to this plaintiff, and that of the liability the défendant 
corporation was well aware; that the organization and incorporation 
of the Baker Motor Vehicle Company of New York was procured 
by the défendant corporation, and managed and controlled by it, not 
only to sell its own products, but for the purpose of taking over the 
assets in the hands of the Rice Company, and to defeat the claim of 
this plaintiff ; that nevertheless the Baker Motor Vehicle Company of 
New York, having received ail the assets and having assumed the in- 
debtedness, including that to the plaintiff, ail with the knowledge and 
at the instigation of défendant, became liable for such indebtedness to 
the plaintiff, as was the défendant itself, of course; that the défend- 
ant corporation took part in the bankruptcy proceedings and obtained 
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the assets through the f orm of a sale to it ; that as against tliis plaiti- 
tifï the défendant, both at law and, in equity, was not entitled to share 
in the proceeds of such assets as a créditer ; and that, excluding the 
the défendant Baker Motor Vehicle Company as a créditer in dis- 
tribution, there was sufficient to pay this plaintiff in full, and that plain- 
tiff is entitled to recover of the défendant Baker Motor Vehicle Com- 
pany and its surety, American Bonding Company of Baltimore, the 
sum of $8,329.75 and interest thereon from February 4, 1908, less 
amount owing by plaintifï to Baker Motor Vehicle Company of New 
York, $692.69, with interest thereon from October 14, 1908, or $11,- 
128.02, and also costs of this action. 
There will be a judgment accordingly, with costs. 



UNITED STATES v. WEEKS. 
SAME V. WOOD & SELICK. 
, (District Court, S. D. New York. October 28, 1912.) 
Nos. 4-425, 4-426, 4-427, 4-500. 

1. Indictment and Information (S=4 — Food and Drugs Act — Violation — ■ 

PUOSECUTION BT INFOEMATION. 

Prosecution for violation of Food and Drugs Act .lune 30, 1906, c. 3915, 
34 Stat 768 (Comp. St. 1913, §§ 8717-8728), by information, is proper. 

fEd. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
§§ 24-27 ; Dec. Dig. <®=»4.] 

2. PooD (S=»15 — Food and Drugs Act — Violation — Misbranding — -"Com- 

rouND." 

Where a package labeled "Fruit Wild Ctierry Compound" contained an 
imitation of Wild Cberry essence in part for the genuine Fruit Wild 
Cberry, there was no violation of the Food and Drugs Act by misbrand- 
ing, since the word "compound" was a noun indicating that the Fruit 
Wild Cherry was In composition or combinatlon with somethlng else; 
the term meaning a mère combinatlon of two or more éléments, ingrédi- 
ents, or parts, a compound substance. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. <@=lô. 

For other définitions, see Words and Phrases, First and Second Séries, 
Compound.] 

3. Food <g=>15 — Food and Dbugs Act — Statement of Ingrédients. 

The Food and Drugs Act does not require that ingrédients of a com- 
pound, not poisonous or deleterious, be stated on the package. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 14 ; Dec. Dig. <S=>iâ.] 

4. Food ®=>5 — Food aîsd Drugs Act— Violation — Coloring. 

The coloring of a compound is not in violation of the Food and Drugs 
Act so long as It is the proper and natural resuit of the mère combina- 
tlon of the éléments of the compound, and not of the addition of artificial 
coloring. 

[Ed. Note. — For other cases, see Food, Cent Dig. § 1; Dec. Dig. <©=»5.] 

5. Food <S=»15 — Food and Drugs Act — Misbranding. 

The labeling of a package, consisting chiefly of Imitation of Wild 
Cherry essence artiflcially colored, as "Fruit Wild Cherry Compound," 
was a violation of the Food and Drugs Act by misbranding, since the 
phrase "Fruit Wild Cherry Compound" conveys a représentation that 

Ê=s>Par other cases see same topio & KEY-NUMBER In aU Key-Numbered Disests S; Indexes 
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the dominant élément In the combinatlon is genuine Fruit Wlld Clierry, to 
which bas been added somethlng else in the nature of an essence to make 
the product as labeled. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 14; Dec. Dig. <S=>15.î 

Upon informations against Oscar J. Weeks and others charging the 
misbranding of fdod. Défendants moved to quash. Motion denied. 
See, also, 224 Fed. 64. 

Henry A. Wise, U. S. Atty., and H. Snowden Marshall, and 
Walter Jeffreys Cariin, ail of New York City, for défendant. 

MAYER, District Judge. There are four cases, and the défendants 
hâve filed motions to quash in each. As to the three cases (4-426, 
4-425, and 4-427), I decided on oral argument favorably to the gov- 
ernment's contention on ail but one point, and upon that I reserved 
décision. 

[1] The proposition in question is that the informations should be 
quashed because they are not supported by vérification or oath show- 
ing Personal knowledge or probable cause. The proceeding by infor- 
mation, as in this case, is an ancient method of procédure, which has 
corne to us from the common law of England, and it is well settled 
that this method of procédure is proper hère. The law on the sub- 
ject is concisely stated in Bishop on Criminal Procédure. 

The demurrers in three of the cases are therefore disallowed. 

[2] In the case against Weeks (No. 4-500), demurrer has been in- 
terposed upon the additional ground that the counts of the informa- 
tion and each of them are insufficient and fail to charge an offense. 
The information is in two counts. In the first count the information 
States that the article of food was labeled as follows: 

"Fruit Wild Cherry Compound. Guaranteed to contain no Ether or Ohloro- 
form. From O. 3. Weeks & Co. Specialties for Manufacturing Bakers, Con- 
fectioners and Ice Cream Makers, New York, N. Y. U. S. Sériai Number 
2049." "Guaranteed under the Food and Drugs Act, June 30, 1906" 

—and bèing so labeled was adulterated, in that a substance, to wit, 
an imitation Wild Cherry essence, had been mixed and packed with 
the article of food purporting to be Fruit Wild Cherry Compound, 
so as to reduce and lower and injuriously affect the quality and strength 
of the article. It is further stated that the article is adulterated, in 
that an irhitation Wild Cherry essence had been substituted in part 
for the genuine' article, Fruit Wild Cherry, which the article pur- 
ports to be, and further that the article is adulterated, in that it has 
been colored in a manner whereby inferiority is cbncealed. 

Briefly, the information attacks the propriety of the label. It is 
obvions from reading the label that there is no suggestion that the 
article purports to consist wholly of Fruit Wild Cherry. Tlie very 
phraseology négatives any such suggestion. In this connection it may 
be well to comment on Frank v. United States, 192 Fed. at page 869, 
113 C. C. A. at page 193, cited by the government. There it will be 

®:=5For other cases see same topic & KBY-NUMBBR in ail Key-Nuinbered Digests & Inde^iei 
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noted that the article was called "Compound White Pepper." The 
court said: 

"A primary label, 'White Pepper Compound,' would doubtless fairly Indl- 
cate that the article is a compound of white pepper and some other ingrédi- 
ent * • *•• 

Then the court goes on to say that the term "Compound White 
Pepper" does not necessarily import the same idea as "White Pepper 
Compound," and calls attention to the fact that the adjective "com- 
pound" is sometimes used colloquially as meaning "having added 
strength." But the word "compound" in the case at bar, as in the 
phrase "White Pepper Compound," is a noun, and indicates that the 
Fruit Wild Cherry is in composition or combination with something 
else. A good many dictionary définitions will be f ound, and it is 
necessary only to cite one which is concise and clearly stated: 

"That which Is compound or compounded; anythlng that is a combina- 
tion of two or more éléments, ingrédients or parts; a compound substance." 
Standard Dictionary. 

Assuming that the article does not contain any added poisonous or 
deleterious ingrédients, there is nothing to prevent the combination 
of Fruit Wild Cherry with an imitation Wild Cherry essence, and it 
is obvious that the purchaser is at once notified by the title that the 
article in question does not consist whoUy of Fruit Wild Cherry, but 
that Fruit Wild Cherry is only one of the ingrédients, in combination 
with other ingrédients. 

[3] The govemment asks me to hold that the ingrédients of the 
compound must be stated on the package. I fiind no warrant in the 
statute for any such holding. The statute was carefuUy drawn after 
«xtended discussion, and certainly, if Congress had intended that the 
ingrédients of a compound should be set forth upon the label, the stat- 
ute would hâve so stated. I hâve not overlooked the case of William 
Henning & Co. v. United States, 193 Fed. 52, 113 C. C. A. 382. In 
the report of that case there is nothing to indicate how the label read, 
and for ail I know it may hâve been subject to the criticism for use 
of the word "compound" as in the Frank Case, or there may hâve been 
some other fact which contributed to the décision. 

[4] The statement under this count that the article had been col- 
ored in a manner whereby inferiority is concealed is of no consé- 
quence. The coloring may hâve been the proper and natural resuit 
of the combination. There is in this count no allégation of artificial 
coloring. 

For the reasons briefly outlined, the demurrer to this count is sus- 
tained. 

[5] The second count refers to the same label,, but hère it is stated 
that the article consists chiefly of imitation "Wild Cherry essence arti- 
ficially colored." This, to my mind, présents an entirely différent sit- 
uation. I think the phrase or name "Fruit Wild Cherry Compound" 
conveys to the mind a représentation that the dominant élément in 
the combination is genuine Fruit Wild Cherry, and that to this genuine 
Fruit Wild Cherry has been added something else, for instance, in the 
nature of an essence or extract, which, in combination with the genu- 
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ine Fruit Wild Cherry, makes the "Fruit Wild Clierry Compound." 
Of course, the purpose of the statute as to misbranding was to pre- 
vent déception of the public, and if it be shown that the dominant 
élément in this compound is the imitation essence, and not the fruit, 
then it seems to me the statute has been violated. 

In this count the statement is made that the article consists chiefly 
of an imitation "Wild Cherry essence artificially colored." When I 
use the expression "dominant," I do not mean that necessarily the 
Fruit Wild Cherry must be greater in volume than the imitation es- 
sence. Sometimes one élément of combination, by reason of its char- 
acter and strength, even if smaller in quantity than another élément, 
may nevertheless control the character of the combination. This, and 
questions relevant to it, can best be developed on the trial, when the 
court and jury will Tiave the benefit of expert explanation. 

I think it unwise on demurrer to pass upon the question raised as 
to artificiàl coloring, and that a much more satisfactory resuit will 
be attained when the court is enlightened upon the trial upon this sub- 
ject, and it is not necessary to pass upon thi9 point, because I hâve al- 
ready indicated that I shall disallow the demurrer to this count in any 
event. 

For the reasons stated, the demurrer to the second count is disal- 
lowed. 



In re GROSSMAN. 
(District Court, S. D. New York. Mareh, 1915.) 

1. AOKNOWLEDGMENT <g=320 — BANKKUPTCT POWEB OF AXTORNET TO REPEE- 

SENT CkEDITOR. 

A Power of attorney to represent credltors In the élection of a trustée 
cannot legally be acknowledged before the attorney to whom the power 
runs as a commlssioner of deeds. 

[Ed. Note.— For other cases, see Acknowledgment, Cent. Dlg. §§ 104- 
111; Dec. Dlg. ®=>20.] 

2. Bankruptct ®=s125 — Review of Action or Référée — Who mat Maintaiît 

Peoceedings. 

A defeated candidate for trustée has no standing or interest whlch en- 
titles him to malntain a proceeding to review the action of the référée in 
exeluding votes, whlch can only be done by a créditer whose vote was 
excluded or by hls représentative. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 170, 180, 181, 
183, 184 ; Dec. Dlg. ®=3l25.] 

In Bankruptcy. In the matter of Isadore Grossman, bankrupt. On 
pétition to review the action of the référée in exeluding from con- 
sidération votes cast by a commissioner of deeds acting under a power 
of attorney acknowledged before himself. Affirmed. 

Archibald Palmer, of New York City, for petitioner. 
Jofïe & Strausman, of New York City (Joseph Joffe, of New York 
City, of counsel), for respondent. 

<@=;»For otber cases see sainp topic & KËY-NUMBER in ail Kty-Numbered Digests & Indexes 
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HOUGH, District Judge. [1] The power is so drawn as to run to 
two persons — one, the attorney who brings on this proceeding ; and the 
other, the commissioner ofi deeds, who is in the attorney's office. 

I see no reason to disagree with the ruling of Brown, J., in the 
case relied upon by the référée, In re Sugenheimer (D. C, N. Y.) 
1 Am. Bankr. Rep. 425, 91 Fed. 744 ; and Mr. Joffe has f urnished a 
long and accurate list of décisions to the sarne effect in other states. I 
am content to follow, not only Judge Brown's ruling, but that of our 
State courts in Armstrong v. Combs, 15 App. Div. 246, 44 N. Y. 
Supp. 171. Apart from any technical reasons, it is obviously dan- 
gerous practice to permit a person authorized to take affidavits and 
acknowledgments to do so "before himself." Affidavit making is 
easy enough under any circumstances, but to permit a notary public 
or commissioner of deeds to solemnly attest to his own veracity or 
identity is going a great deal too far. 

[2] There is another technical defect in this proceeding which should 
be pointed ont in the interests of good practice. This pétition for 
review is taken by the receiver, who was a candidate for the ofKce 
of trustée, and was defeated by the rejection of the self-executèd 
powers of attorney. I do not think that any right of Mr. Clark 
was violated by the referee's ruling. It is true that he was defeated 
for the office of trustée; but he had no interest in that office, nor any 
right to be trustée. 

The only persons who could appeal by pétition for review were 
those whose votes had been cast out. I think the commissioner of 
deeds could hâve appealed, but that would only hâve been by reason 
of his représentation of the creditors, who were the real parties in 
interest. 

The pétition is dismissed, and the décision affirmed. 
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GOODYEAR TIRE & RUBBER CD. v. HOOD RUBBER CD. (Circuit 
Court of Appeals, First Circuit. July 16, 1915.) No. 1108. Appeal from 
the ÎDistrict Court of the United States for the District of Massachusetts; 
Frédéric Dodge, Judge. H. A. Toulmln and H. A. Toulmln, Jr., both of Day- 
ton, Ohlo, for appellant. William F. Hall, of Washington, D. C. (Ellis Spear, 
Jr., of Boston, Mass., and James M. Spear, of Washington, D. C, on the brlef), 
for appellee. Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

ALDRICH, District Judge. We hâve earefuUy examlned and considered 
the record In this case, and the opinion of the District Court, together with 
the arguments before us. We are satlsfied with the exhaustive reasoning 
of that court, and with the resuit reached, and we view the case as one 
so plainly agalnst the conmlainant as to reuder further discussion unneces- 
sary. The decree of the District Court (224 Ped- 978) 1b affirmed, with costs of 
this court. 
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INVBSTMENT REOISTRT CO., Limited, r. CHICAGO & M. ELECTRIC 
R. CO. GRIFFITHS v. WESTERN TRUST & SAVINGS BANK et al. (Cir- 
cuit Court of Appeals, Seventli Circuit May 28, 1914.) No. 2124. Appeal 
from the District Court of tlie United States for tlie Bastern District of Wi»- 
consln. For opinion below, see 213 Fed. 492. Jullus Moses, of Chicago, 111., 
for appellant Levy Mayer and Leasing Rosentlial, both of Chicago, 111., for 
appellees. 

PER CURIAM. Motion to dismiss heard, and appeal dlsmlssed. 



INVBSTMENT REGISTRY, LIMITED, OF LO'NDON, ENGLAND, v. CHI- 
CAGO & M. ELECTRIC R. CO. et al. (Circuit Court of Appeals, Seventh 
Circuit January 8, 1915.) No. 2072. Appeal from the District Court of 
the United States for the Eastern District of Wisconsin. Lyman G. Wheeler, 
of MUwaukee, Wis., for appellant. I. A. Fish, of Milwaukee, Wis., for appel- 
lees. 

PER CURIAM. Decree (204 Fed. 500) affirmed. 



IRVING-PITT MFG. CO. v. TWINLOCK CO. (McMILLAN BOOK CO., 
Intervener). (Circuit Court of Appeals, Second Circuit. July 26, 1915.) No. 
259. Appeal from the District Court of the United States for the Southern 
District of New York. William W. Dodge, of New York City (F, P. Fish, 
of New York City, of counsel), for appellant. John C. Fennie, of New York 
City, for appellee. Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree afflrmed, with costs, on the opinion below (220 Fed. 
825). 



PALERMO LAND & WATER CO. v. RAILKOAD COMMISSION OF CAL- 
IFOBNIA et al. (Circuit Court of Appeals, Ninth Circuit October 7, 1915.) 
No. 2666. Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California. McCutchen, Olney & 
Willard, of San Francisco, Cal., for appellant. Douglas Brookman, of San 
Franci-sco, Cal., for appellees. 

For opinion below, see 227 Fed. 708. 

PER CURIAM. Dismissed, wlthout costs to either party, pursuant to stip- 
ulation of counsel for respective parties. 



REXFORD V. SOUTHERN WOODLAND CO. et al. (Circuit Court of Ap- 
peals, Fouith Circuit. September 16, 1915.) No. 1313. Appeal from the 
District Court of the United States for the Eastern District of South Caro- 
lina, at Charleston; Henry G. Connor, Judge. Benjamlu F. Martin, and 
Joseph A. McCullough, both of Greenville, S. C, and Joseph 't. Ford, of Ashe- 
ville, N. C. (McCullough, Martin & Blythe, of Greenville, S. C, and Lee & 
Ford and James H, Merrimon, ail of Asheville, N. C, on the brief), for appel- 
lant Julian Mitchell, of Charleston, S. C. (Mitchell & gmlth, of Charleston, 
S. C, on the brief), for appellees. Before KNAPP and WOODS, Circuit 
Judges, and WApDILL, District Judge. 

PER CURIAM. The opinion of the District Judge (208 Fed. 295) con- 
vlncingly sustains the decree, and we think nothing of substance can be 
added. Affirmed. 



STROUT V. UNITED SHOE MACHINERY CO. et al. (Circuit Court of 
Appeals, First Circuit July 15,. 1915.) No. 1100. In Error to the District 
Court of the United States for the District of Massachusetts; Frédéric 
Dodge, Judge. Action at law by Charles A. Strout trustée, agalnst the 
United Shoe Machinery Company and others. Judgment for défendants (224 
Fed. 1016), and plalntifC brlngs error. Affirmed. Alexander Lincoln, of Bos- 
ton, Mass. (Whipple, Sears & Ogden and Sherman L. Whipple, ail of Boston, 
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Mass., on the brief), for plaintiff In error. C. A. Hlght, of Boston, Mass. 
(CooUdge & Hlght, of Boston, Mass., on the brief), for defendanta in error. 
Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, District Judge. 
PUTNAM, Circuit Judge. This case was before tlie District Court on 
varying phases of pleadings arising out of the défense of the statute of 
limitations, with Judgment for the défendants. The case was followed up 
by the plaintiff with much ingenuity and Industry, but ail the phases evoked 
by liim were flnally overruled by the District Court in several opinions deal- 
ing with each of them. The questions presented before us are questions of 
spécial pleading, which are not likely to be involved as a précèdent of any 
conséquence, and the opinions as to which fuUy dealt with, and clearly dis- 
posed of, the changing conditions of the case. Nothing would be gained by 
the parties or the public by enlarging on what was done by the District 
Court. Therefore we merely approve what it dld, without further élabora- 
tion. The iudgment of the District Court is affinned, and the défendants be- 
low recover their costs of appeal. 



W. J. VAN SCHUÏVBR & CO. v. BREEDMAN. (Circuit Court of Appeals, 
Ninth Circuit. October 2, 1915.) In Error to the District Court of the United 
States for the Third Division of the Territory of Alaska. Donohoe & Di- 
mond, of Valdez, Alaska, for plaintiff in error, B. B. Capers, of Cordova, 
Alaska, for défendant in error. 

FER OUBIAM. Dismissed by the clerk under rule 20, pursuant to stipula- 
tion of counsel for respective parties, without costs to either party. 



WONG BACK SUE v. CONNELD, Immigration Inspecter. Ex parte 
WONG BACK SUE. No. 2611. (Circuit Court of Appeals, Ninth Circuit. 
October 5, 1915.) Appeal from the District Court of the United States for the 
Southern Division of the Southern District of California. W. W. Hyams, 
Thomas A. Sanson, and Duke Stone, ail of Los Angeles, Cal., for appellant. 
Albert Schoonover, U. S. Atty., and Mansel G. Gallaher, Asst. U. S. Atty., both 
of Los Angeles, Cal., and M. A. Thomas, Asst. U. S. Atty., of San Francisco, 
Cal., for appellee. 

I*Î;r CURIAM. Dismissed for noncompliance by appellant with rules 2S 
and 24 (failure of appellant to print record, under rule 23, and to file a 
printed brief, under rule 24). 
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